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Maeoe  V.  Nasok. 

[31  YSBXOHT,  lis.] 

hMbOum  IsTSBBBT  IK  HousB  IS  Devisid  to  daughter  by  will  giving  and 
gianiing  "  to  my  beloved  son,  J.  N.,  all  my  property,  after  the  decease 
d  my  beloved  wife,  or  marriage,  he  paying  the  legadea  herein  men- 
tioned, alao  to  my  daughter,  P.  N.,  two  hundred  dolbun,  to  be  paid  at 
above  mentioned,  the  horse  I  now  own  "  (describing  it),  "and  to  live  and 
remain,  so  long  as  she  is  unmarried,  in  my  house,  and  to  have  and  enjoy 
the  same  privileges  as  she  now  does,  and  also  one  good  cow,"  and  testa- 
tor's language  is  not  matter  of  advice  to  son. 

Pabol  Eyidencb  IB  Abmissiblb  to  Show  Extekt  ov  Pbivilegb,  previ- 
«Hisly  enjoyed  by  its  devisee,  to  give  effect  to  devise. 

I>BTi8i  KOT  Void  vor  Ungxbtaintt  ot  QuANrrnr  or  Intebest  Qitbh,  U 
measure  for  determining  quantity  is  furnished  by  the  wilL 

KVIDXNCB  ov    EXJOTHXNT,  SUBSSQUKKT    TO  TeSTATOR'B    DsATH,  OV  PBIVI* 

UOB  Gbahtkd  bt  Will,  admissible,  in  ejectment,  to  oooneot  posses- 
aicn,  and  show  privilege  has  not  been  waived  or  sbandoned. 

'EntmaaxT  for  part  of  a  house.  The  plaintifis  claimed  the 
property  in  controTersy  under  one  John  Nason,  a  devisee  in  a 
'will,  which  contained,  among  otherR,  the  following  provisions: 
"  I  give  and  grant  to  my  beloTed  son,  John  Nason,  all  my  prop- 
erty,  after  the  decease  of  my  beloTed  "wife,  or  marriage,  he  pay- 
ing the  legacies  herein  mentioned,  also  to  my  daughter,  Peggy 
Nason,  two  hundred  dollars,  to  be  paid  as  above  mentioned,  the 
horse  I  now  own"  (describing  it),  **  and  to  Uto  and  remain,  so 
long  as  she  is  unmarried,  in  my  house,  and  haVe  and  enjoy  the 
same  privileges  as  she  now  does,  and  also  one  good  cow/'  The 
defendant,  the  daughter,  claimed  the  right,  under  her  father's 
will,  of  Gontinning  in  the  house  as  she  had  formerly  done.    Sh« 
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had  occupied  a  certain  room  which  she  called  hers^  and  it  waa 
treated  as  being  under  her  especial  control  by  the  other  occu- 
pants of  the  house;  but  she  was  also  accustomed  to  be  in,  and 
pass  and  repass  through,  other  parts  of  the  house,  and  the 
yards  thereof,  as  she  pleased,  and  as  required  by  her  employ* 
ment.  She  had  remained  unmarried;  and  for  a  number  of 
years  prior  to  the  death  of  her  father,  and  up  to  the  time  of  hia 
death,  she  had  liyed  with  him,  in  his  dwelling-house,  the  same 
in  which  she  still  lived,  and  after  his  death,  with  his  widow 
during  her  life,  and  then  for  many  years  afterwards  with  John 
Nason,  her  brother,  eating  at  the  same  table  with  the  successiye 
families,  and  contributing  by  her  industry  to  their  and  her  own 
support.  While  the  house  was  occupied  by  others  with  her 
brother,  she  had  lived  in  a  similar  manner  with  the  occupants; 
and  in  pursuance  of  her  claim,  she  had  remained  in  the  house 
after  her  brother  had  left  it,  and  when  it  was  occupied  by  other 
persons  as  tenants  of  the  plaintiffii.  Judgment  for  defendant, 
and  exceptions  by  plaintiffs. 

J.  Maeck,  for  the  plaintiffs. 

0.  BeckwUh,  for  the  defendant. 

By  Court,  Hall,  J.  Several  objections  are  made  to  the  judg- 
ment of  the  county  court. 

1.  It  is  said,  that  there  are  no  devising  words  in  the  will  to 
Peggy  Nason,  in  regard  to  her  living  in  the  house;  that  the 
language  of  the  testator  is  to  be  construed  as  matter  of  advice 
to  John  Nason,  to  permit  her  to  live  there;  and  that  she  conse- 
quently took  no  absolute  interest  or  right  in  the  house  by  the  will. 

This  objection,  we  think,  ought  not  to  prevail.  We  should 
be  inclined  to  construe  the  will  as  a  direct  devise  to  her  of  a 
right  to  all  the  privileges  in  the  house,  that  she  had  before  en- 
joyed. But  whether  the  previous  words  **  give  and  grant"  axe 
to  be  connected  with  the  devise  to  her,  or  her  right  is  to  be 
raised  by  implication,  is  quite  immaterial.  To  whichever  class 
of  devises  the  gift  to  her  is  referred,  we  think  the  intent  of  the 
testator,  that  she  should  have  a  right  in  the  house,  is  quite 
plain.  The  legacy  to  her  of  a  particular  horse,  owned  by  the 
testator,  immediately  precedes,  and  that  of  a  cow  immediately 
follows,  this  devise,  in  the  same  sentence;  and  if  the  devise  is  a 
mere  recommendation,  the  legacies  must  also  be  the  same.  To 
hold  that  she  acquired  no  right  to  these  articles  by  the  will, 
would  be  such  a  violation  of  the  manifest  intent  of  the  testator, 
as  to  appear  quite  absurd.    We  have  no  doubt,  from  the  Ian* 
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goage  of  the  will,  that  the  testator  designed  to  make  an  abso- 
lute devise  to  her — that  it  was  his  intention,  that  what  was  be- 
fore a  privilege,  subject  to  his  will  as  her  father,  should  be  the 
measure  of  a  right,  which  she  should  enjoy  after  his  decease. 

2.  It  is  objected,  that  parol  evidence  is  inadmissible,  to  show 
the  extent  of  the  privilege,  which  the  devisee  had  enjoyed  in 
the  house  of  her  father  previous  to  his  death,  for  the  purpose  of 
giving  effect  to  the  devise. 

It  is  undoubtedly  true,  that  parol  evidence  is  inadmissible  to 
prove  the  intention  of  the  testator,  as  an  independent  fact;  for 
that  would  be  making  a  will  for  him,  without  writing;  but  it 
has  always  been  held,  that  the  circumstances  surrounding  a 
testator  at  the  time  of  .the  execution  of  his  will  may  be  given  in 
evidence,  to  identify  the  property,  upon  which  the  will  was  de- 
signed to  operate,  and  to  give  effect  to  the  words  of  it.  It  was 
conceded  in  the  argument,  that  extrinsic  evidence,  to  show  the 
quantify  of  interest  of  the  testator  in  an  estate  intended  to  be 
devised,  might  be  admissible;  but  it  is  urged,  that  the  quantity 
of  interest  intended  to  be  devised,  when  it  is  to  be  carved  out  of 
a  greater  interest  in  the  testator,  is  of  a  different  character;  and 
that  evidence  of  such  interest  is  not  admissible. 

This  distinction  is  almost  too  nice,  to  be  intelligibly  stated; 
and  we  are  unable  to  discover  any  ground  for  it,  either  in  rea- 
son, or  from  authority.  If  the  testator's  devisable  interest  in 
the  house,  in  this  case,  had  been  only  such  as  he  had  previously 
enjoyed,  and  he  had  devised  it  to  his  daughter,  describing  it  as 
such,  the  objection  concedes,  that  the  quantity  of  his  interest 
might  have  been  shown  by  parol.  It  is  difficult  to  conceive, 
why  the  extent  of  a  like  interest,  stated  to  be  in  another,  coidd 
not  be  shown  and  measured  in  the  same  manner.  One  of  the 
seven  general  propositions,  upon  the  correctness  of  which  the 
dear  and  able  work  of  Wigram  on  Wills  is  based,  declares, 
Qiat,  for  the  purpose  of  identifying  the  thing  intended  by  the 
testator,  and  of  determining  the  quantity  of  interest  which  is 
given  by  his  will,  parol  evidence  is  admissible  as  to  every  mate- 
rial fact  relating  to  the  property,  which  is  claimed  as  the  sub- 
ject of  disposition;  and  the  authorities  cited  by  him  appear  fully 
to  sustain  the  proposition.  No  such  distinction,  as  that  con- 
tended for,  is  made,  or  intimated,  by  this  writer,  or  any  other 
that  has  been  cited. 

3.  It  is  next  insisted,  that,  even  with  the  aid  of  parol  testi- 
mony, the  devise  to  the  defendant  is  to  be  treated  as  void  foi 
uncertainty. 
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It  is  true,  that  the  language  of  a  testator,  in  attempting  to 
make  a  devise,  may  be  so  confused,  or  ambiguous,  as  to  render 
it  impracticable,  even  by  a  knowledge  of  the  surrounding  cir- 
cumstances, to  determine  what  he  intended;  and  in  such  case 
the  deyise  must,  from  necessity,  be  held  yoid  for  uncertainty. 
A  common  case,  mentioned  in  the  books,  of  a  gift  void  for  un- 
certainty in  the  designation  of  the  quantity  intended  to  be 
given,  is  that  of  a  bequest  by  the  testator  of  "  some  of  his  best 
linen."  It  being  impossible  to  determine  how  much  of  his  linen 
the  testator  intended,  the  bequest  must  fall  for  uncertainty. 
But  if,  instead  of  some  of  his  best  linen,  the  testator  had  said, 
he  gave  to  A.  the  same  quantity  of  his  best  linen,  that  h^  had 
before  delivered  over  to  B.,  a  rule  for  determining  the  quantity 
bequeathed  would  have  been  furnished.  The  intention  of  the 
testator,  in  such  case,  would  have  been  perfectly  clear;  and 
although  there  might  be  great  embarrassment  and  difficulty  in 
determining  the  quantity  of  linen,  which  had  been  delivered  to 
B. — so  great,  perhaps,  that  no  two  juries  would  find  exactly 
the  same  quantity — ^yet  this  difficulty  would  not  render  the  will 
void  for  uncertainty.  The  measure  provided  by  the  testator 
was  certain.  The  uncertainty  would  arise  for  the  want  of  suf- 
ficient proof  in  applying  it.  The  legatee  would  be  entitled 
only  to  so  much  linen,  as  he  could  prove  had  been  delivered 
over  to  B.  If  he  failed  to  prove  any  had  been  delivered,  the 
bequest  would  fail  for  the  want  of  any  subject  for  it  to  operate 
upon,  not  for  any  uncertainty  in  the  expressed  intention  of  the 
testator. 

In  this  case  the  testator  has  provided  a  certain  measure  of  the 
right  of  Peggy  Nason,  the  devisee.  His  intention  is  clear  and 
unambiguous,  that  she  should  have  the  same  right  in  the  house 
that  she  had  before  enjoyed;  and  if  there  is  any  difficulty  in  re- 
gard to  the  devise,  it  is  in  ascertaining,  by  proof,  the  extent  of 
her  previous  enjoyment.  If  she  had  failed  in  proving  any  defi- 
nite occupation ,  or  enjoyment,  the  devise  must  have  fallen  for  want 
of  anything  for  it  to  operate  upon.  There  would  have  been  no 
Buch  property  found,  as  that  devised.  But  the  previous  privi- 
lege, which  the  will  had  changed  into  a  right,  has,  by  apply- 
ing the  measure  specified  in  the  will,  been  ascertained;  andj 
being  ascertained,  the  defendant  is  entitled  to  the  benefit  of  it. 

The  case  most  strongly  relied  upon  by  the  plaintifib,  to  show 
that  the  devise  in  this  case  shoidd  be  held  void  for  uncertainty, 
is  that  of  Jones  v.  Hancock,  4  Dow,  145,  cited  from  1  Jann.  on 
Wills,  859.    In  that  case  the  testator  devised  certain  land  to 
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daughter y  and  then  provided,  that,  if  she  should  many  a  man 
with  less  property  than  he  had  devised  to  her,  she  should  have 
no  more  of  it,  than  should  be  equal  to  that  of  the  man  she  mar- 
ried; and  that,  in  such  case,  all  the  remainder  should  immedi- 
ately pass  over  to  another  daughter.  The  devise  over  to  the 
second  daughter  vrss  held  void — ^not,  however,  by  reason  of  the 
uncertainty  in  the  measure,  which  the  testator  had  provided  for 
determining  the  quantity  that  should  pass  to  the  second  daugh- 
ter. It  was  conceded,  that  the  second  daughter  could  not  take 
a  portion  of  the  land  in  severalty,  for  the  want  of  any  designa- 
tion of  the  portion  so  to  be  taken,  and  it  was  held,  that  she 
could  not  take  as  tenant  in  common,  because  the  estate  was  to 
vest  in  her  immediately  on  the  marriage  of  the  first  daughter, 
before  the  proportion,  to  which  she  would  be  entitled,  could  be 
ascertained.  The  point  decided  in  the  case  was,  that  the  extent 
of  the  interest  of  a  tenant  in  common  in  land  must  be  capable 
of  being  ascertained  from  the  instrument  creating  it.  The  de- 
cision was,  not  that  the  measure  for  ascertaining  the  quantity  of 
the  tenant's  interest  was  too  uncertain  to  be  applied,  but  that 
no  measure,  extrinsic  from  the  instrument  creating  it,  could  be 
admitted  to  give  effect  to  such  an  estate.  The  question,  there- 
fore, upon  which  that  case  turned,  was  foreign  to  that  which 
arises  in  this. 

4.  It  is  further  objected,  that  the  testimony  in  regard  to  the 
occupancy  and  use,  by  the  defendant,  of  the  room  and  house, 
subsequent  to  the  death  of  her  father,  was  inadmissible.  We 
are  inclined  to  think  the  evidence  was  admissible,  as  showing  a 
practical  construction  of  the  extent  of  the  right  under  the 
devise,  by  those  claiming  adverse  to  her,  and  under  whom  the 
plaintiffs  claim;  but  it  is  unnecessary  to  say  it  was  admissible 
on  that  ground.  The  right  of  the  defendant  to  occupy  the  room 
in  controversy  was  a  personal  right,  which  she  could  not  assign, 
but  which  she  might  waive.  The  testimony  was  proper,  to  con- 
nect her  possession  at  the  time  of  the  action  brought  with  that 
at  the  death  of  her  father,  and  to  show,  that  she  had  continued 
in  the  exercise  of  her  right,  and  had  not  waived  or  abandoned  it. 

It  is  unnecessary  to  give  a  name  to  the  interest,  or  right, 
which  the  defendant  had  in  the  house.  Any  interest,  or  right, 
whatever,  may  be  given  by  will.  The  right,  which  she  acquired, 
was  doubtless  a  personal  one,  and  is,  perhaps,  in  the  nature  of 
an  easement.  But  by  whatever  name  it  may  be  called,  it  must 
be  considered  as  extending  to  the  exclusive  possession  of  the 
itwm,  which  she  occupied  as  a  sleeping-room.     To  give  the  de- 
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vise  any  other  effect  would  be  to  suppose  that  the  testator  in- 
tended to  render  it  entirely  valueless  to  his  daughter.  We  think 
she  had  the  right,  under  the  will,  to  occupy  the  room,  free  from 
all  intruders,  and  that  the  plaintiffs,  by  virtue  of  their  paramount 
estate,  are  not  entitled  to  enter  it  against  her  consent,  either  by 
writ  of  possession  or  otherwise. 

The  judgment  of  the  county  court  is  therefore  affirmed. 


Pbecatobt  Wobds  in  Wills:  See  Harrisons  v.  ffcurrison's  AdnCx^  44 
Am.  Deo.  365,  and  note,  where  the  subject  is  fully  discussed. 

Dbvisk  or  Onb  Room  in  Housb  is  Devise  of  Real  Estate:  WkiU  v. 
While,  31  Am.  Dec.  232. 

Devise  not  Void  fob  Uncertainty  of  Devisees,  if  a  rule  by  whioh 
they  may  be  asoertained  is  given:  BvU  v.  Bull,  20  Am.  Dec  86. 
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[21  VXBMOFT,  129.] 

Substantial  F&aud,  Entering  into  Basis  and  Framework  of  Contraot, 
without  which  it  would  not  have  been  made,  avoids  the  contract  in  £avor 
of  the  party  misled,  whether  the  fraud  originated  with  the  principal,  or 
with  his  agent  and  was  adopted  by  the  principaL 

Party  is  Charged  as  Principal  in  Fraud  when  he  takes  advantage  of 
unauthorized  representations  of  third  parties  to  obtain  an  unjust  contract, 
or  adopts  a  contract  made  for  his  benefit  through  instrumentality  of  such 
representations. 

Vendor  may  Rescind  Sale  and  Recover  Goods  on  obtaining  knowledge 
of  falsehood,  where  credit  was  obtained  on  recommendatious  of  third 
persons,  materially  false,  and  so  known  to  the  vendee,  so  long  as  the  goods 
remain  in  vendee's  hands,  or  are  not  passed  from  him  on  new  and  valuable 
consideration. 

Tboveb.     The  opinion  states  the  facts. 

F,  E.  Woodbridge  and  A.  Peck,  for  the  plaintiff. 

Lindey,  BechwUh,  and  J,  Fierpoint,  for  the  defendant. 

By  Court,  Bedfield,  J.  The  general  imx>ortance  of  this  case 
to  the  commercial  portion  of  the  community  will  perhaps  justify 
a  more  extended  statement  of  the  facts  involved  in  it  than  would 
otherwise  be  required. 

The  plaintiff  is  a  merchant  in  the  city  of  Troy,  and  sold  the 
goods  in  controversy  to  one  Jonathan  S.  Preston,  of  the  city  of 
Yergennes,  upon  whose  debts  the  defendant,  a  sheriff's  deputy , 
claims  to  hold  them  by  virtue  of  attachments  in  favor  of  Wooster 
&  Bussell  and  Bates  &  Sage,  two  mercantile  firms  lately  doing 
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business  in  Troy.  In  the  month  of  June,  1844,  Preston,  who 
had  for  some  years  been  doing  business  in  Yergennes  as  a  mer- 
chant, went  south  for  the  purpose  of  purchasing  goods.  On  his 
way  to  l^ew  York  he  called  upon  Wooster  &  Bussell  and  Bates 
k  Sage,  in  Troy,  to  each  of  which  firms  he  was  indebted  to  the 
amount  of  about  five  hundred  dollars,  and  told  them  he  could 
not  then  pay  them  any  part  of  what  he  owed  them,  but  that  he 
wished  to  purchase  more  goods,  and  thought  of  going  to  New 
York  for  that  purpose,  and  wished  to  know  if  they  were  going 
to  trouble  him  if  he  did  so,  and  said,  if  they  were,  he  would 
not  buy.  They  gave  him  every  assurance  that  they  had  no  such 
intention;  said  they  had  no  objection  to  his  purchasing  goods 
elsewhere;  and  that  he  must  pay  them  as  soon  as  he  could,  and 
they  would  receive  of  him  small  sums,  from  ten  to  fifty  dollars, 
as  he  could  spare  the  money. 

Preston  made  the  purchase  of  his  dry  goods  in  New  York, 
and  returned  to  Troy  to  purchase  his  groceries.  Bates  &  Sage 
told  him  they  did  not  like  to  sell  him  such  goods,  if  he  could 
get  them  elsewhere;  if  he  could  not,  they  would  sell  him.  Upon 
Preston's  inquiring  for  grocery  merchants,  they  gave  him  the 
names  of  the  plaintiff  and  of  two  others  in  that  trade.  In  conver- 
Bation  between  Wooster  and  Preston,  about  the  same  time,  Woos- 
ter  told  him  he  could  refer  to  him.  Immediately  afterwards, 
and  on  the  first  of  July,  1844,  Preston  applied  to  the  plaintiff 
to  sell  him  a  bill  of  groceries  upon  credit.  The  plaintiff  inquired 
for  references,  and  Preston  gave  him  the  names  of  Wooster  & 
Russell  and  Bates  &  Sage,  and  the  plaintiff  told  him  to  call  in 
the  course  of  half  an  hour  and  he  would  give  him  an  answer. 
He  did  call,  and  the  plaintiff  sold  him  the  goods  in  controversy. 
The  plaintiff  made  no  inquiries,  and  Preston  gave  no  assurances 
or  representations  as  to  his  pecuniary  circumstances.  The  same 
day  Preston  saw  Wooster,  who  inquired  if  he  had  made  the 
purchase,  and  upon  being  answered  in  the  affLrmative,  Wooster 
told  Preston  that  the  plaintiff  had  called  upon  him,  and  he  had 
given  as  good  an  account  of  him  as  he  could  and  not  make 
himself  liable — ^said  he  told  him  Preston  was  a  clever  fellow, 
and  was  doing  a  thriving  business  in  Yergennes,  and  that  he 
had  sold  him  goods,  and  he  paid  well,  and  he  was  ready  to  sell 
him  more. 

It  appeared  in  the  case  that  when  Preston  first  began  to  trade 
with  Wooster  &  Bussell  and  Bates  &  Sage,  he  represented  to 
them  that  he  was  perfectly  able  to  pay  his  debts,  and  was  worth 
from  one  thousand  to  fifteen  hundred  dollars  above  his  debts. 
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and  that  he  had  never  stated  the  contrary  to  them ;  but  that  in  1843 
he  told  them  that  in  consequence  of  sickness  in  his  family  he 
had  not  been  doing  as  well  as  formerly,  and  had  been  obliged 
to  increase  the  mortgage  on  his  place.  It  also  appeared  that  at 
the  time  of  making  the  purchase  of  the  plaintiff  Preston  was 
insolvent,  and  that  he  had  never  paid  for  the  goods.  The 
goods  were  shipped  for  Yergennes  on  the  third  of  July  and 
arrived  on  the  sixth.  Some  months  before.  Bates  &  Sage  had 
sent  their  demand  to  an  attorney  in  Yergennes,  for  him  to  watch 
Preston  and  secure  them  if  necessary.  Immediately  after  the 
purchase  by  Preston,  Wooster  &  Russell  sent  their  demand  to 
an  attorney  there,  with  instructions  to  attach  these  goods,  when 
they  arrived,  which  the  defendant  did  as  soon  as  they  were  laid 
upon  the  wharf,  upon  the  debts  of  Wooster  &.  Bussell  and 
Bates  &,  Sage.  As  soon  as  the  plaintiff  learned  these  facts  he 
went  to  Yergennes  and  demanded  the  goods  of  the  defendant 
on  the  seventeenth  day  of  July,  and  offered  to  pay  the  freight; 
but  the  defendant  declined  surrendering  them.  Whereupon 
the  plaintiff  brought  this  action  of  trover. 

This  is  certainly  a  somewhat  uncommon  case;  and  such  as, 
for  the  credit  of  the  mercantile  profession,  one  would  hope 
might  not  soon  become  common.  As  a  question  of  moral 
justice,  it  could  admit  of  no  doubt  whatever.  That,  of  itself, 
would  not  be  conclusive  upon  the  legal  rights  involved;  but  it 
is  perhaps  some  guide  as  to  what  ought  to  be  the  result,  at 
which  the  court  should  aim,  at  which  they  should  strive  to  come, 
if  it  can  be  compassed  without  too  much  outrage  upon  the  set- 
tled principles  of  the  law.  It  has  been  often  said,  that  the  rules 
of  the  law,  when  wisely  administered,  are  always  consistent  with 
the  relations  of  moral  justice  and  absolute  equity.  It  may  be 
safely  said,  that  it  must  argue  some  great  deficiency  somewhere, 
when  that  is  not  the  case.  But  viewed  simply  in  that  light,  it 
is  but  an  insult  to  our  common  sense  of  justice  to  ask  whose 
right  to  these  goods  is  superior,  that  of  the  plaintiff  or  that  of 
Wooster  &  Russell?  In  moral  justice,  the  claim  of  Wooster  & 
Russell  to  these  goods,  as  against  the  plaintiff,  is  no  better  than 
that  of  a  mere  trespasser,  or,  indeed,  of  one  who  obtains  goodB 
by  false  pretenses,  and  who  is  consequently  liable  to  public 
prosecution  and  infamous  punishment  in  most  of  the  states. 
And,  as  between  the  plaintiff  and  Preston,  where  the  mere  ques- 
tion of  title  undoubtedly  rests,  there  seems  to  be  no  reasonable 
ground  of  doubt  thait  the  plaintiff's  claim,  in  foro  coTtscienHcB^ 
is  superior. 
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If  we  admit,  for  the  moment,  that  Preston  is  wholly  guiltless 
of  any  moral  wrong — ^which  it  is  certainly  difficult  to  believe- 
so  also  is  the  plaintiff.  In  this  view,  the  plaintiff  has  been  led 
into  an  innocent  mistake,  without  fault  on  his  part,  and  under 
that  mistake  entered  into  the  contract  of  sale.  If  he  had  known 
all  the  facts  which  Preston  knew,  and  which  Preston  supposed 
he  belioTed  he  knew,  but  at  the  same  time  also  knew  that  he 
did  not  correctly  understand,  he  would  never  have  delivered 
the  goods.  Can  it  be  said,  then,  that  when  one  party  acts  under 
a  miscoiiception  of  the  facts  most  material  to  the  contract,  which 
are  known  to  the  other  party  and  studiously  kept  back,  knowing 
that  the  other  side  is  acting  under  this  delusion — can  it  be  said 
that  such  contract  is  binding  at  the  bar  of  conscience,  or,  indeed, 
in  moral  or  legal  justice?    I  trust  not. 

But  may  it  not,  with  fairness,  be  argued  that  Preston  was 
not  wholly  innocent,  notwithstanding  the  jury  did  not  find  him 
guilty  of  any  concert  with  Wooster  &  Eussell  imd  Bates  &  Sage, 
to  obtain  the  goods  for  their  benefit?  He  must  have  known 
himself  to  be  somewhat  unworthy  of  credit,  and  that  Wooster 
so  considered  him,  as  also  Bates  &  Sage,  as  they  all  virtually 
declined  giving  to  him  any  further  credit.  He  must  have 
known,  too,  that  the  plaintiff  would  never  trust  him,  unless  he 
was  leconmiended  as  being  better  than  he  in  fact  was.  He 
must  also,  as  a  reasonable  man,  have  known  that  if  Wooster 
told  the  plaintiff  ihe  simple  truth,  the  plaintiff  would  no  more 
trust  him,  than  he  would  put  his  goods  in  the  fire.  When, 
then,  he  found  the  plaintiff  willing  to  trust  him,  he  must  have 
known,  and  did  know,  that  something  more  than  the  truth,  or 
something  different  from  the  truth,  had  been  told  him — in  short, 
that  he  was  deceived,  and  that  if  he  parted  with  his  goods  he 
did  it  under  a  delusion  as  to  the  facts.  Is  it  true,  then,  that 
Preston  is  any  less  guilty  of  fraud,  than  if  he  had  himself  made 
the  false  impression?  Is  it  of  any  importance  to  the  legal  qual- 
ity of  Preston's  acts,  that  there  was  no  common  motive  operating 
upon  himself  and  those  to  whom  he  made  reference?  The 
plaintiff  is  as  truly  deceived  and  defrauded,  as  if  there  had 
been  a  preconcert  between  Preston  and  his  other  creditors,  to 
whom  he  referred.  He  must,  in  every  view,  be  implicated  to 
the  fullest  extent  in  what  his  agent  did,  within  the  scope  of  what 
he  expected  him  to  do,  or  within  that  which  he  knew  he  had 
done,  if  he  still  persisted  in  taking  the  benefit  of  the  act.  These 
are  but  elementary  principles  in  the  law  of  agency,  familiar  to 
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all  in  the  profoBsion,  an<l  almost  innate  in  the  breast  of  all  men 
not  wholly  insensible  to  all  just  moral  relations. 

But  in  coming  to  the  examination  of  the  decided  cases  upon 
this  subject,  if  we  attempt  to  digest  and  reconcile  them,  there 
is  perhaps  more  difficulty.  The  case  of  Ixmgridge  y.  Levy^  2 
Mee.  &,  W.  519,  ei  vice  versa^  4  Id.  337,  and  the  case  of  Com" 
foot  V.  Ibwhe,  6  Id.  358,  seem  to  me  wholly  irreconcilable,  so 
far  as  any  general  principle  is  attempted  to  be  evolved  from  them. 
And,  in  my  humble  judgment,  I  feel  compelled  to  declare,  that 
both  of  those  cases  seem  to  be  wholly  at  variance  with  the  gen- 
eral current  of  the  authorities  upon  that  subject,  since  the  case 
of  Fadey  v.  FreemoLU^  3  T.  B.  51.  The  principle  there  declared, 
and  sustained  by  the  majority  of  the  judges  with  great  learning 
and  clearness,  and  which  has  formed  the  basis  of  all  the  subse- 
quent determinations  upon  the  subject,  is,  that  *'  a  false  affirma- 
tion, made  by  the  defendant  with  intent  to  defraud  the  plaintiff, 
whereby  the  plaintiff  receives  damage,  is  the  ground  of  an  action." 
"  It  is  not  necessary,  that  the  defendant  should  be  benefited  by 
the  deceit,  or  that  he  should  collude  with  the  person  who  is.'' 
It  is  true,  that  Lord  Eldon,  in  Evans  v.  BickneU,  G  Yes.  186,  en- 
ters into  a  somewhat  extended  discussion  of  the  case  of  Pauley  v. 
Freeman^  in  order  to  show  its  dangerous  character,  in  practice. 
And,  so  far  as  I  know,  we  here  get  the  first  hint  of  the  necessity 
of  extending  to  this  subject  the  doctrine  of  the  statute  of  frauds, 
which  has  been  adopted  in  England — 6  Geo.  lY.,  c.  14,  com- 
monly called  Lord  Tenterden's  act — ^and  in  many  of  the  Ameri- 
can states.  The  case  of  Padey  v.  Freeman  has  nevertheless  been 
followed,  when  not  controlled  by  positive  statutes,  except  as  par- 
ticular cases  may,  under  peculiar  circumstances,  slightiy  have 
deviated  from  the  path  there  marked  out.  But  the  cases  above 
cited  from  Meeson  &  Welsby  seem  to  me  wholly  at  variance  with 
the  doctrine  laid  down  in  Pauley  v.  Freeman.  The  case  of  Lang- 
ridge  v.  Levy  is  so  peculiar,  that  it  could  hardly  be  esteemed  of 
much  importance  to  give  it  an  extended  examination.  The  strik- 
ing peculiarity  of  the  case  seems  to  be,  that  there  is  no  privity 
whatever  between  the  parties  to  the  action.  If  one  iato  be  held,  in 
a  court  of  law,  absolutely  liable  to  everybody,  for  all  the  remote 
consequences  of  his  acts  and  declarations,  provided,  only,  that 
they  may  be  supposed  to  be  somewhat  within  the  range  of  his 
probable  contemplation  at  the  time  they  occur,  the  labors  of 
courts  must,  in  this  class  of  injuries,  be  very  greatly  extended. 
We  shall  soon  have  to  entertain  actions  for  fraud,  not  only  in 
favor  of  the  party  primarily  injured,  but  also  in  favor  of  all  his 
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creditors,  for  the  reason  that  his  ability  to  pay  was  thereby  lea- . 
sened.  We  recollect  such  an  action  once  being  brought  in  a 
neighboring  county,  which  excited  so  much  levity  about  the  bar, 
that  it  was  with  difficulty  the  court  could  put  on  a  degree  of  gravity 
sufficient*to  hear  the  opening  argument  for  the  plaintiff — which 
closed  the  discussion,  the  case  being  really  too  ludicrous  to  be 
seriously  entertained.  But  if  the  case  of  Langridge  y.  Levy  is 
sound  law,  the  counsel  in  that  case,  instead  of  being  laughed 
oat  of  courts  should  have  been  commended  for  his  wisdom  and 
sagacity. 

The  case  of  Comfoct  t.  Ibwke  is  certainly  a  most  remark- 
able instance  of  self-delusion,  brought  about  by  the  severity  of 
one's  ovm  discriminations.  Lord  Abinger,  who  dissented  from 
the  opinion  of  the  majority  of  the  judges,  seems  to  have  readily 
comprehended  the  delusion,  under  which  his  brethren  were 
laboring,  as  indeed  he  always  did  all  intricacies  of  thought  or 
language.  But  when  the  majority  of  a  court  of  law  gravely  tell 
us,  that,  in  a  case  where  the  defendant  has  been  most  grossly 
deceived  and  cheated  by  the  false  representations  of  the  plaint- 
iff's agent,  which  the  plaintiff  himself  knew  to  be  false,  but  did 
not  expect  the  agent  would  make,  but  which  became  essential, 
to  induce  the  defendant  to  make  the  contract,  and  were  conse- 
quently made  by  the  agent  at  a  venture,  and  the  plaintiff,  after 
knowing  the  facts,  still  persists  in  enforcing  the  contract,  it 
should  be  said  the  defendant  is  liable,  because  there  is  no  fraud 
on  the  part  of  the  plaintiff — none  on  his  own  part,  because  he 
made  no  representations,  and  none  on  the  part  of  the  agent, 
because  he  did  not  know  them  to  be  false — it  is  certainly  not  a 
little  calculated  to  shake  our  reliance  upon  human  judgment 
and  discrimination.  One  is  almost  compelled  to  doubt,  if  in- 
deed these  men  can  be  serious.  It  almost  strikes  the  mind  as 
matter  of  mere  badinage.  It  is  scarcely  surpassed,  in  its  ethical 
or  metaphysical  acumen,  by  the  sophistry  of  the  ancient  school- 
men, by  which  it  was  attempted  to  be  proved,  by  syllogistic 
reasoning,  that,  in  a  foot-race,  Hercules  could  never  overtake 
the  lobster.  This  whole  subject  is  placed  in  the  clearest  pos- 
sible light  by  Lord  Denman,  in  Wilson  v.  Fuller,  43  Eng.  Com. 
L.  634,  in  these  lines:  **  We  think  the  principal  and  his  agent 
are,  for  this  purpose,  completely  identified;  and  that  the  qiics- 
tion  is,  not  what  was  passing  in  the  mind  of  either,  but  wbetber 
the  purchaser  was  in  fact  deceived  by  them,  or  either  of  them." 
That  rule,  applied  to  the  case  of  Comfooi  v.  Fowke,  would  have 
led  to  the  same  sensible  conclusion,  to  which  Lord  Abinger 
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came — *  *  That,  whether  there  was  moral  fraud  or  not,  if  the 
purchaser  was  actually  deceived  in  his  bargain,  the  law  will  re- 
lieve him  from  it." 

It  is  true,  that  the  case  of  WiUon  v.  Fuller ^  where  the  court 
of  king's  bench  adopt  the  reasoning  of  Lord  Abinger  in  Canv' 
foot  V.  Fowke,  was  itself  reversed  in  the  exchequer  chamber — but 
merely  upon  the  ground,  that  in  that  case  the  purchaser  did  not 
rely  upon  the  representations  of  the  agent,  but  upon  his  own 
knowledge  of  the  subject  and  the  general  custom  of  the  place. 
It  is,  therefore,  I  think,  impossible  to  say,  that  the  case  of  Corn* 
foot  V.  Fowke  has  been  followed,  or  to  believe  that  it  can  be 
generally  adopted,  by  the  courts  of  common  law,  either  in  Eng- 
land or  this  country.  The  cases  must  revert  and  can  only  find 
secure  repose  upon  the  old  basis,  that  a  contract,  superinduced 
by  substantial  fraud,  entering  into  the  very  basis  and  frame- 
work of  the  contract,  and  without  which  it  would  not  have  been 
made,  can  not  be  enforced  against  the  party  thus  misled,  whether 
the  fraud  originated  with  the  other  party  or  his  agent — whether 
it  were  concerted  by  the  principal,  or  adopted  by  him.  If,  in- 
deed, as  was  held  in  the  exchequer  chamber,  in  Wilson  v.  Fuller, 
43  Eng.  Com.  L.  G34,  a  party  fall  into  a  delusion  for  want  of 
proper  examination,  and  by  a  rash  confidence  in  his  own  knowl- 
edge or  sagacity,  the  law  will  not  relieve  him  from  his  contract. 

And  many  of  the  cases  have  gone  even  further  than  this,  in 
making  parties  liable  foi;  the  consequences  of  false  representa- 
tions, made  by  them  in  good  faith,  but  without  proper  examina- 
tion. In  Clark  v.  Foster,  8  Yt.  98,  which  was  an  action  on  the 
case  for  a  fraudulent  imposition  upon  the  plaintiff,  by  the  de- 
fendant, in  representing  himself  as  the  agent  of  another,  and  as 
having  authority  to  convey  real  estate,  when  in  fact  he  had  no 
such  power,  although  he  suf)posed  he  had,  it  was  held,  that 
there  was  no  necessity  for  showing  moral  fraud  in  the  defend- 
ant; that  he  must  see  to  it,  that  he  had  such  authority,  as  he 
represented  himself  to  have;  that  it  argued  some  wrong  on  his 
part,  to  assume  to  do  the  act,  when  he  did  not  know  that  he 
had  sufficient  authority,  although  he  supposed  he  had  such  au- 
thority; and  that,  where  one  of  two  persons,  innocent  of  any  in- 
tentional wrong,  must  saffer,  it  was  reasonable  the  loss  should 
fall  upon  him  who  was  most  in  fault. 

The  same  was  substantially  held  in  the  case  of  Evans  v.  CoU 
line,  reported  in  a  note  to  Wilson  v.  Filler ,  43  Eng.  Com.  L. 
639.  The  action  was  case  for  a  false  representation,  whereby 
the  sheriffs  of  London  were  induced  to  detain  the  wrong  person 
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under  process.  The  plaintiff  had  a  verdict  upon  two  issues; 
and  the  defendants  moved  to  enter  a  verdict  for  them  on  one 
issue,  because  it  vsras  not  proved,  although  alleged,  that  the  de- 
fendants knew  the  statement  to  be  false.  Lord  Denman  said : 
"  One  of  two  persons  has  suffered  by  the  conduct  of  the  other. 
The  sufferer  is  wholly  free  from  blame,  but  the  party  who  causel 
his  loss,  though  charged  neither  with  fraud,  nor  with  negh 
gence,  must  have  been  guilty  of  some  fatilt,  when  he  made  a 
false  representation.  He  was  not  bound  to  make  any  statement, 
nor  justified  in  making  any,  which  he  did  not  know  to  be  true; 
and  it  is  just,  that  he,  not  the  party  he  has  misled,  should  abide 
the  consequences  of  his  misconduct."  The  declaration  was  held 
sufficient  without  the  scierUer  in  this  case. 

So,  too,  it  is  not  always  necessary,  that  there  should  be  an 
express  representation;  one  will  often  be  inferred  from  circum- 
stances, which  are  in  fact  equivalent  to  such  positive  representa- 
tion— as  in  Bruce  v.  Buler,  17  Eng.  Com.  L.  700,  where  the  de- 
fendant induced  the  plaintiff  to  accept  an  insolvent  tenant  in 
his  stead,  without  making  known  such  insolvency.  The  de- 
fendant made  no  positive  representation,  whatever,  as  to  the 
person  he  offered  as  tenant.  The  court  held,  that  the  mere  fact 
of  offering  him  as  such,  to  take  his  own  place,  was  equivalent 
to  a  representation  of  his  solvency,  and,  as  he  knew  the  contrary, 
he  was  guilty  of  a  fraud.  Bailey,  J.,  says,  "  I  thought  at  the 
trial,  that  keeping  back  that  fact  was,  legally  speaking,  a  fraud, 
which  rendered  the  defendant  liable,"  Lord  Tenterden  says, 
"  I  think  so  now."  Bailey,  J.,  "  It  is  very  desirable,  if  pos- 
sible, to  make  people  honest."  Holroyd,  J.,  "I  think  it  was 
clearly  a  fraud."  So,  too,  in  HUl  v.  Gray,  2  Id.  167,  it  was 
held,  that  suffering  one  to  buy  goods,  under  a  wrong  impression 
as  to  their  quality  in  an  essential  particular,  is  a  fraud,  although 
the  seller  did  nothing  to  induce  the  misapprehension;  and  that 
the  purchaser  is  not  bound  by  the  contract.  The  only  misappre- 
hension, in  this  case,  was  in  regard  to  the  picture,  which  was 
the  subject  of  the  contract,  having  belonged  to  the  cabinet  of 
Sir  Felix  Agar.  It  was  sold  and  bought  as  one  of  Claude's, 
and  was  confessedly  genuine;  but  the  sale  was  held  void,  be- 
cause the  purchaser  was  allowed  to  buy  it,  supposing  it  had 
belonged  to  that  particular  cabinet,  which  in  his  estimation 
greatly  enhanced  its  value,  and  which  the  seller  knew  to  be  false. 
Lord  Ellenborough  said,  "Although  it  was  the  finest  picture 
Claude  ever  painted,  it  must  not  be  sold  under  a  deception." 

Some  of  these  cases  carry  the  doctrine  of  legal  fraud  beyond 
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the  general  scope  of  the  cases  upon  that  subject,  and  some« 
"what,  perhaps,  beyond  that  of  Pa&ley  t.  Freeman,  in  terms  cer- 
tainly, if  not  in  principle;  but,  with  the  exception  of  Langridge 
V.  Levy,  they  do  not  go  beyond  the  just  and  safe  limit  of  re- 
quiring uprightness  and  fair  dealing,  both  in  the  suggestion  of 
falsehood  and  the  suppression  of  truth. 

And  in  regard  to  representations  made  by  others,  without 
authority  at  the  time,  the  person  who  takes  advantage  of  the 
influence  of  such  false  representations,  to  obtain  an  uujust  con- 
tract, or  who  adopts  a  contract,  made  for  his  benefit  through  the 
instrumentality  of  such  representations,  becomes  himself  a  princi- 
pal in  the  fraud,  and  it  is  the  same  as  if  he  made  the  representation 
himself:  Filmore  v.  Hoody  35  Eng.  Com.  L.  43.  This  was  the  case 
of  one  in  treaty  for  the  sale  of  a  public  house,  and  who  represented 
to  one  Bowmer,  that  the  monthly  receipts  t^ounted  to  a  given 
sum.  This,  at  the  time,  the  defendant  knew  to  be  false.  Bowmer, 
failing  to  complete  the  contract  himself,  procured  the  plaintiff 
to  come  and  take  it,  and  had  repeated  this  false  representation 
to  him;  and  this  was  known  to  the  defendant  at  the  time  he 
closed  the  contract  with  the  plaintiff,  although  he  himself  made 
no  representation  whatever  to  the  plaintiff  and  gave  Bowmer 
no  authority  to  make  any  on  his  behalf.  Some  of  the  judges  in 
the  common  pleas,  iu  deciding  this  case,  seem  to  suppose  it  to 
be  like  that  of  Langridge  v.  Levy,  But  to  me  it  seems  nothing 
more  than  the  common  case  of  one  being  liable  for  the  acts  of 
his  agent,  whether  he  gives  express  authority,  or  adopts  them 
subsequently.  It  is  but  perpetrating  a  fraud  for  one's  own 
benefit,  through  the  instrumentality  of  an  innocent  and  volun- 
teer agent.  And  if  the  doctrine  of  Comfoot  v.  Fowke  is  to  be 
regarded  as  sound,  this  case  is  undoubtedly  overruled. 

But  to  apply  these  principles  to  the  present  case — ^if  both 
firms,  to  whom  Preston  referred,  and  on  whose  behalf  the  de- 
fendant claims  to  hold  the  goods,  were  to  be  regarded  by  the 
court  as  equally  implicated  in  the  "gross,  rank  fraud,"  by 
which  the  goods  were  obtained,  to  use  the  words  of  Lord  Cen- 
yon  in  Doe  ex  dent.  WUlis  v.  Martin^  4  T.  R.  67,  then  we  should 
have  no  doubt,  that  they  would  be  estopped  from  setting  up 
their  own  fraud  in  defense  of  the  action — as  was  held  in  Hill  v. 
FerroU,  3  Taunt.  274,  and  Biddle  v.  Levy,  2  Eng.  Com.  L.  18. 
But  here  it  is  not  shown,  that  Bates  &  Sage  made  any  repre* 
sentation  whatever.  The  case  must  therefore  rest  upon  Pres- 
ton's title.  And  here,  it  seems  to  us,  the  case  is  equally  free 
from  doubt.     If  goods  are  obtained  by  means  of  a  gross  fraud. 


Jan.  1849.]  FrrzsiMMONS  v.  JosLnr.  5d 

it  seems  of  small  import,  whether  the  purchaser  participated  in 
the  frand  to  the  full  extent.  The  question  is,  Has  the  seller 
been  cheated  and  deceived,  by  means  forwhich  the  purchaser  ia 
legally  responsible? 

We  do  not  intend  to  say,  that,  in  a  case  like  the  present,  the 
porchaser  is  bound,  whether  interrogated  or  not,  to  disclose  his 
trae  circumstances  as  to  properly.  That  will  depend  upon  the 
nature  of  each  case,  somewhat,  no  doubt.  If  one  is  wholly  and 
notoriously  desperate  in  regard  to  x>Gcuniary  responsibility,  it 
could  not  be  said,  that  he  would  be  legally  justified  in  suffering 
himself  to  pass  for  a  man  of  substance,  although  he  himself 
had  been  in  no  way  instrumental  in  bringing  about  the  delu- 
sion— if  such  a  case  could  be  supposed  as  likely  soon  to  occur. 
Within  the  range  of  cases  of  questionable  responsibility,  no 
doubt  the  person  seeking  credit  is  justified  in  obtaining  it  by 
mere  silence,  or  by  fair  promises— «ince  these  are,  in  some  sense, 
the  staple  of  commercial  enterprise  and  prosperity.  But,  be- 
yond this,  we  do  not  see  how  any  one  can  be  justified,  even  in 
the  suppression  of  truth,  much  less  in  the  suggestion  of  false- 
hood, whether  by  himself,  or  by  others  on  his  behalf. 

But  we  think,  in  the  present  case,  Preston  was  guilty  of 
something  more  than  mere  silence.  We  think  he  is  responsible 
for  the  representation  made  by  Wooster.  He  had  told  Wooster 
that  his  circumstances  were  getting  worse,  that  he  could  not 
pay  him;  and  he  knew  that  Wooster  did  not  intend  to  trust 
him  further;  and  still  that  he  was  willing  to  recommend  him  to 
the  plaintiff  as  being  worthy  to  be  trusted.  He  must  have 
known,  theu,  that  Wooster  intended  to  say  something  on  his 
behalf,  which  would  have  a  tendency  to  gain  him  credit.  And, 
knowing  that  the  truth  could  have  no  such  effect,  he  must  have 
known  that  he  would,  in  order  to  effect  his  object,  be  compelled 
to  assert  falsehood,  and  that  he  was  prepared  to  do  it,  and  if 
applied  to  would  do  it.  In  sending  one  to  Wooster,  under  this 
state  of  facts,  he  is  no  doubt  far  more  culpable  in  a  moral  point 
of  Tiew  than  to  have  made  the  representation  himself,  and  pre- 
cisely as  much  so  in  law.  His  conduct,  too,  when  informed  by 
Wooster  what  he  had  told  the  plaintiff,  shows  very  clearly  that 
Wooster  had  only  done  what  he  expected  and  desired.  This 
■view  of  the  case  was  excluded  from  the  jury  by  their  being 
required  to  find,  in  order  to  find  for  the  plaintiff,  that  Preston 
was  partaker  of  Wooster's  fraud,  that  is,  the  same  fraud  and  the 
same  purpose. 

But  aside  from  all  evidence -of  actual  previous  knowledge, 
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that  the  representations  of  Wooster  in  relation  to  the  credit  of 
Preston  were  to  be  and  must  of  necessity  be  false,  in  order  to 
answer  in  any  sense  the  end  contemplated,  we  think  that,  as  a 
general  rule,  it  is  safe  to  say  that  one  who  obtains  credit  upon 
the  recommendation  of  some  third  party,  whether  written  or 
verbal,  must  himself  be  held  responsible  for  the  extent  of  that 
recommendation,  the  same  as  if  he  made  it  himself;  and  if  it  be 
false  in  material  points,  and  this  be  known  to  the  purchaser,  the 
seller  may,  upon  obtaining  knowledge  of  such  falsehood,  rescind 
the  sale  and  recoyer  the  goods  so  long  as  they  remain  in  the 
hands  of  the  vendee,  or  not  passed  from  him  upon  any  new  and 
valuable  consideration.  This  is  but  simple  justice,  even  if  we 
consider  the  parties  equally  innocent.  But  enough  has  been 
said  to  show  that  Preston  is  to  be  considered  as  legally  liable 
for  the  consequences  of  Wooster's  representation. 

If  one  refer  to  another  upon  any  subject,  it  is  a  general  rule 
of  evidence  that  he  is  bound  by  what  that  person  says  upon  the 
subject,  the  same  as  if  he  had  said  it  himself.  But  it  has  been 
said  in  the  argument  of  this  case,  that  referring  to  another  for  a 
character,  or  credit,  does  not  come  within  the  rule.  But  I  con- 
fess, it  does  not  so  strike  my  mind.  A  merchant,  or  profes- 
sional man,  who  refers  to  another  for  a  character,  or  credit,  is 
understood  to  refer  to  his  own  friend,  not  the  friend  of  the 
person  seeking  information.  It  often  happens  that  the  person 
referred  to  is  the  mutual  friend  of  both  parties;  but  he  is  se- 
lected by  the  person  wishing  for  credit,  he  is  supposed  to  speak 
on  his  behalf,  for  his  benefit,  and  the  person  giving  the  refer- 
ence is  understood,  in  naming  him,  to  vouch  for  his  ability  to 
give  correct  information,  and  for  his  being  a  reliable  source  of 
information  upon  that  subject;  and  if  he  is  not,  the  conse- 
quences should  fall  upon  him  who  named  him,  who  knew,  or 
ought  to  know,  his  character,  and,  especially,  whether  he  lay 
under  any  special  temptation  to  misrepresent.  That,  in  the 
present  case,  was  the  secret  of  the  entire  fraud  practiced  upon 
the  plaintiff.  If  the  plaintiff  had  known  what  Preston  knew  of 
Wooster's  motive  to  deceive  him  in  regard  to  Preston's  credit, 
he  would  have  placed  no  reliance  whatever  upon  him.  He 
would,  from  the  very  first,  have  suspected  his  sinister  design. 
To  say,  then,  that  he  was  the  plaintiff's  agent,  and  not  Pres- 
ton's in  giving  this  character  (for  he  clearly  was  the  agent  of  one 
of  them),  is  little  less  than  absurd. 

I  should  be  content  to  hold,  in  a  case  like  the  present,  that 
the  mere  fact  that  the  plaintiff  was  deceived  as  to  the  facts,  at 


Jan.  1849.]  FrrzsiMMONS  v.  Joslin.  57 

the  time  he  gaye  the  ciedit,  and  that  Preston  knew  that  he  was  so 
deceived,  or  he  would  not  have  parted  with  his  goods,  is  a  suffi- 
cient ground,  according  to  the  case  of  Bmce  v.  Ruler,  17  Eng. 
Com.  L.  700,  ui  supra,  to  entitle  the  plaintiff  to  rescind  the  con- 
tract at  his  election.  But  it  is  not  necessary  to  go  that  length 
m  the  present  case. 
Judgment  reversed,  and  new  trial. 


Fbincipal,  when  Liable  for  Frauds  of  Aoknt. — ^In  Locbe  v.  Steams^ 
£S  Am.  Dec.  382,  the  rale  is  laid  down  that  the  principal  is  answerable  for 
the  frand,  deceit,  or  other  wrongful  act  of  his  agent,  in  the  course  of  his  em- 
^oyment;  and  in  Jfffrty  v.  Bigelow,  28  Id.  476,  that  for  the  agent's  failure 
to  disdoee  to  a  purchaser  of  sheep  the  fact  that  they  were  diseased,  which 
fact  was  known  to  the  agent,  the  principal  was  liable.  The  criticisms  in  the 
principal  case  on  Corj{foot  v.  Fowhe,  6  Mee.  k  W.  358,  are  in  turn  criticised 
by  a  writer  in  3  Am.  Law  Rev.  446.  The  principal  case  was  said  to  be  the 
only  American  case  in  which  the  authority  of  Corr^foot  v.  Ibwke  has  been  posi- 
tively denied;  but  that  the  element  of  actual  fraud  contained  in  the  former, 
upon  which  Mr.  Justice  Kedfield  seemed  in  the  first  place  to  ground  the  de- 
cision, clearly  distinguished  it  from  the  latter.  The  principal  case,  as  ques- 
tioning and  denying  the  authority  of  Comfoot  v.  Fowke,  is  cited  in  CoddingUm 
▼.  Chddard,  16  Gray,  442;  but  it  was  held  not  to  be  applicable,  since  the  case 
imder  consideration  was  not  one  where  an  agent  made  any  absolute  represen- 
tation of  a  material  fact  which  he  believed  to  be  true,  though  it  was  in  fact 
f41ae,  and  known  to  be  so  by  his  principals. 

LiABiLiTT  FOB  Falselt  Rzcomuendino  Credit  OF  ANOTHER.— The  lia- 
bility is  weU  settled:  Upton  v.  Vail,  5  Am.  Dec.  210;  Patten  v.  Oumeyy  9  Id. 
141;  Fhoks  v.  WapUs,  25  Id.  64;  Lord  v.  Colley,  25  Id.  445,  and  note,  where 
the  subject  is  fully  discussed;  Tryon  y.  Whitmarah^  35  Id.  339.  The  liability 
arises  only  when  the  recommendation  is  false  and  fraudulent:  Lord  v.  Colley, 
gupra;  Tryon  v.  WTiUmarah,  supra;  and  it  is  necessary  to  prove  that  the  insol- 
▼ency  was  known,  and  that  the  representations  were  made  with  intent  to  de- 
ceive: Fookt  V.  Waples,  tupra. 

Insolvency  of  Vendee  of  Chaitels. — Concealment  of  his  insolvency  by 
a  purchaser  of  goods,  who  obtains  possession  without  intending  to  pay  for 
them,  is  a  fraud,  and  the  property  does  not-  pass:  Durdl  v.  Haley,  19  Am. 
Dec.  444;  but  the  mere  fact  that  a  buyer  knows  himself  to  be  insolvent,  and 
does  not  disclose  the  fact,  does  not  render  the  sale  fraudulent  and  voidable, 
if  no  questions  are  asked,  and  no  trick  or  fraud  resorted  to  in  concealing  the 
insolvency,  and  no  design  not  to  pay  for  the  goods:  Note  to  Thurston  v.  Elan- 
chard,  33  Id.  707.  No  title  passes  if  false  representations  are  made  as  to 
solvency:  IJodgeden  v.  Hubbard,  46  Id.  167.  The  principal  case  is  cited, 
quoted  from,  and  approved  in  Seligman  v.  KaXkman^  8  Cal.  214,  the  court 
saying  in  reference  to  it:  **  In  that  case,  the  purchaser  was  not  only  silent  as 
to  his  insolvency,  but  others  represented  him  as  doing  a  thriving  business  and 
as  worthy  of  credit;  and  the  opinion  of  the  court,  as  I  understand  it,  was 
predicated  upon  both  grounds.  The  purchaser  was  held  responsible  for  the 
oonoeabnent  on  his  part,  and  the  positive  misrepresentations  on  the  part  of 
others."  The  court  then  go  on  and  arrive  at  the  conclusion,  that  **  where  a 
person  clearly  insolvent  purchases  goods  from  another  on  credit,  and  con- 
seals  the  fact  of  insolvency  from  the  vendor,  he  is  guilty  of  such  fraud  as 
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vitiates  the  sale. "  This  extreme  doctrine  was  OTerruled  in  Bell  v.  EUis,  33  Gal. 
626,  and  a  rule  laid  down  more  in  accordance  with  that  given  in  Thurston  v. 
Blanchard,  supra.  The  principal  caae,  it  was  said  to  be  conceded,  furnished 
the  cliief  support  to  Seligman  v.  KcUkmaUy  supra,  and  the  opinion  in  the  latter 
seemed  to  be  grounded  mainly  upon  the  former,  but  in  the  judgment  of  the 
court,  the  principal  case  did  not  sustain  the  extreme  doctrine  which  seems  to 
liave  been  deduced  from  it.  After  stating  the  facts  of  the  principal  case, 
Mr.  Justice  Sanderson  says:  "  It  was  little  else  than  the  ordinaiy  case  of 
false  representations  by  the  purchaser,  by  which  the  seller  is  deceived  and 
misled  to  his  prejudice.  It  was  a  very  plain  case  of  that  impression,  and  it 
was  upon  that  theory  that  it  was  argued  and  decided." 


EXEOUTOB  OP  CONVEBSE  V.    CONVEBSB. 

[21  Tkbmoht,  168.] 

Less  Mun>  Obdinabily  Beqitisite  to  Make  Will  than  Ck>NTBAcrr  of 
Sale;  but  to  make  a  contract,  more  than  passive  memory  must  exist:  there 
must  be  sufficient  active  memory  to  collect  particulars  of  business  to  be 
transacted  and  retain  them  until  their  relations  are  perceived,  and  to  form 
some  rational  judgment  concerning  them. 

Gafactft  of  Testator  to  Mablb  Will  must  be  such  that  he  is  capable  of 
understanding  nature  of  business  then  engaged  in,  elements  composing 
will,  and  disposition  of  property  as  regards  that  meant  to  be  disposed, 
persons  to  whom  disposed,  and  manner  of  distribution. 

Appeal  from  decree  of  probate  court,  allowing  will.  The  jury 
were  instructed,  on  the  evidence,  that  the  validity  of  the  will 
depended  upon  the  mental  capacity  of  the  testator  when  he  exe- 
cuted it;  and  when  executed,  the  testator  must  have  been  of 
sound,  disposing  mind;  but  this  did  not  imply  that  his  mind 
must  not  have  been  weakened  or  impaired.  The  court  further 
instructed  the  jury  that,  in  regard  to  the  degree  of  capacity  the 
testator  must  have  possessed  at  the  time  of  making  the  will, 
it  was  not  enough  that  he  could  understand  a  question  pro- 
pounded to  him  and  answer  it  in  a  rational  manner,  nor  need 
be  have  such  a  capacity  of  mind  as  would  justify  his  engaging 
in  complex  and  intricate  business;  but  he  must  be  capable  of 
understanding  the  nature  of  the  business  he  was  then  engaged 
in,  the  elements  composing  the  will,  and  the  disposition  of  his 
property  as  regards  that  of  which  he  meant  to  dispose,  the  per- 
sons to  whom  disposed,  and  the  manner  of  distribution.  Verdict 
establishing  will.     Exceptions  by  defendant. 

H.  Seymour  and  Idnsley  and  Beckwith,  for  the  defendant. 

J,  Pierpoint  and  A.  Peck,  for  the  plaintiff. 

By  Court,  Bedfield,  J.  The  subject  involved  in  this  case  is 
one  of  some  difficulty.    It  is  not  easy  to  lay  down  any  precise 
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rule,  as  to  what  exact  amount  of  mental  capacity  is  sufficient,  to 
enable  one  to  dispose  of  property  by  will.  The  rule  laid  down 
by  the  judge  in  this  case,  in  summing  up  to  the  jury,  seemfi  to 
haye  been  rather  a  medium  one,  rather  sensible  and  judicious, 
and  if  we  reyersed  the  judgment,  we  could  hardly  expect  to  pre- 
scribe a  safer  or  more  intelligible  one.  Every  man  will  have  his 
own  mode  of  expressing  the  thing.  The  rule  of  one  is  very  lit- 
tle guide  to  another. 

I  have  myself  usually  told  a  jury,  in  these  cases,  that  less  mind 
is  ordinarily  requisite  to  make  a  will,  than  a  contract  of  sale, 
nnderstandingly,  for  the  reason,  that  in  contracts  of  sale  there 
are  usually  two  parties,  and  some  degree  of  antagonism  between 
their  interests  and  efforts;  so  that  here  mind  is  opposed  to  mind, 
and  consequently  it  is  somewhat  more  difficult  to  see  clearly  the 
just  bearing  of  all  the  relations  presented,  than  under  the  com- 
mon circumstances  of  making  a  will,  where  one  is  left  free  to  act 
upon  his  own  perceptions  merely.  But  this  is  not  always  the 
case  in  making  a  will.  One  may  be  beset  by  an  army  of  haipies, 
in  the  shape  of  hungry  expectants  for  property,  altogether  more 
peiplexing  than  the  ordinary  circumstances  attending  a  disposi- 
tion of  property  by  sale. 

But  it  may  be  safe,  no  doubt,  to  affirm,  that,  in  making  any 
contract  nnderstandingly,  one  must  have  something  more  than 
mere  passive  memory  remaining.  He  must  undoubtedly  retain 
sufficient  active  memory,  to  collect  in  his  mind,  without  prompt- 
ing, particulars,  or  elements,  of  the  business  to  be  transacted, 
and  to  hold  them  in  his  mind  a  sufficient  length  of  time  to  per- 
ceive, at  least,  their  more  obvious  relations  to  each  other,  and  be 
able  to  form  some  rational  judgment  in  relation  to  them.  The 
elements  of  such  a  judgment  should  be,  the  number  of  his  chil- 
dren, their  deserts,  with  reference  to  conduct  and  capacity,  as 
well  as  need,  and  what  he  had  before  done  for  them,  relatively 
to  each  other,  and  the  amount  and  condition  of  his  property, 
with  some  other  things,  perhaps.  The  capability  of  men  in 
health  to  form  correct  judgment  in  such  matters  is  no  doubt  very 
unequal,  and  when  there  is  no  inherent  incongruity  in  the  will 
itself,  and  no  just  ground  to  suspect  improper  influence,  juries 
are,  and  perhaps  should  be,  very  liberal  in  sustaining  testa- 
mentary dispositions.  But  therQ  must  undoubtedly  be  some 
limit.  When  one  is  confessedly  in  a  condition  to  be  constantly 
liable  to  commit  the  most  ludicrous  mistakes,  in  regard  to  the 
most  simple  and  familiar  subjects,  he  ought  not  to  and  can  not 

make  a  will. 
Judgment  affirmed. 
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Testamentabt  Capacitt. — The  rule  differs  somewhat  in  the  best-consid- 
ered  cases.  It  is  universally  conceded  that  a  testator  must  have  a  "  sound 
and  disposing  mind  and  memory;"  but  in  explaining  these  terms  some  court* 
seem  to  require  a  higher  order  of  intellect  and  capacity  than  others:  See  Den 
V.  Johnson,  8  Am.  Dec.  610;  Clark  v.  Fisher^  19  Id.  402;  TomHna  v.  Tomkins, 
Id.  656;  Comslock  v.  Hadlyme  Ec.  Soc,,  20  Id.  100;  Kinne  v.  Kinne,  21  Id. 
732.  Mere  decay  of  faculties  by  extreme  age  is  not  sufficient  evidence  of 
want  of  disposing  mind,  where  testatrix's  mind  was  always  rational,  and  when 
it  acted,  consistent  and  intelligent:  Higdon^a  WiU,  22  Id.  S4.  The  language 
of  the  principal  case,  as  to  the  degree  of  mental  capacity  required  to  make  a 
will,  was  given  in  a  charge  to  the  jury  in  Trifih  v.  XeweU,  62  IlL  203;  but  it 
was  held  to  be  objectionable,  as  requiring  a  capacity  not  possessed  by  tbe 
great  portion  of  mankind,  even  without  the  impairing  effect  of  disease. 


Manlt  v.  Slason. 

[21  YxiuiOKT,  271.] 

Vkndob  bas  Lien  fob  Pukchase  Monet  on  Estate  Cojxtzykd,  as  against 

all  but  bonafiU  purchasers  without  notice. 
Vendob's  Lien  on  Land  Ck>NVEYED  is  not  Waived  by  taking  vendee's 

promissory  notes  for  purchase  money. 

SXTBSEQUENT     PUBCHASEB    IS    AFFECTED    WITH     CONSTBUCTIVB    NOTICE    of 

the  amount  of  purchase  money  remaining  unpaid,  where  his  deed  provide! 
he  shall  pay  the  amount  then  due  by  grantor. 

Bill  in  chancery.  Manly  had  executed  a  deed  of  the  prem- 
ises in  question  to  Slason,  and  received  from  the  latter  his  six 
promissory  notes,  payable  at  different  times,  when  the  severcil 
installments  provided  for  by  the  decree  of  foreclosure,  under 
which  Manly  had  sold  the  land,  became  payable.  Slason,  while 
his  notes  were  unpaid,  conveyed  the  premises  to  defendant 
Ormsbee,  on  condition,  among  other  things,  that  the  latter 
should  pay  Slason  the  amount  he  had  paid  towards  the  prem- 
ises, and  also  the  amount  due  Manly,  according  to  his  decree 
of  foreclosure.  Slason  and  Ormsbee  failed  to  pay  Slason's  notes, 
and  Manly  assigned  them  to  the  orator  Lathrop.  The  prayer 
was  for  a  decree  that  defendants  Ormsbee  and  Slason  might 
pay  the  amount  due  on  Slason's  notes,  or  in  default  thereof, 
that  they  execute  a  conveyance  of  the  premises  to  the  orators, 
or  that  the  premises  might  be  sold,  and  the  notes  paid  with  the 
proceeds,  and  for  general  relief.  The  foregoing  facts,  as  alleged 
in  the  bill,  were  substantially  admitted;  but  Slason  alleged  that 
his  notes  were  taken  in  full  satisfaction  and  discharge  of  the 
decree  of  foreclosure,  and  that  the  condition  in  Ormsbee's  deed 
was  not  inserted  in  order  to  create  a  lien  or  security,  but  to  pre- 
serve the  rights  acquired  by  his  creditors  under  a  deed  of  assign* 
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ment  whicli  he  had  previously  executed.  Ormsbee  averred  that 
when  he  received  his  deed  from  Slason,  be  was  ignorant  of  what 
security  Manly  had  taken,  or  bow  much  be  bad  been  paid  by 
Slason.  The  court  decreed  that  the  defendants  pay  the  amount 
due  on  Slason's  notes,  and  in  default  thereof,  that  the  orators 
bold  the  premises  absolutely,  in  satisfaction  of  so  much  of  the 
amount  due  as  should  be  equal  to  the  value  of  the  premiseB, 
Defendants  appealed  from  this  decree. 

i?.  Pierpoiniy  for  the  orators. 

E.  L.  Ormsbee,  for  the  defendants. 

By  Court,  Kedfieli),  J.  The  principal  question  discussed  in 
the  present  case  is,  how  far  the  vendor  of  real  estate  has  a  lien 
for  the  purchase  money.  It  was  said,  in  argument,  indeed,  that 
the  bill,  in  this  case,  was  not  appropriate  to  any  such  redress. 
But  all  the  facts,  necessary  to  the  creating  such  a  right,  being 
alleged  in  the  bill,  and  the  prayer  of  the  bill  being  consistent 
with  such  relief,  we  do  not  think  the  fact,  that  redress  was 
primarily  sought  upon  another  ground,  any  obstacle  to  the  relief 
now  asked.  And  as  the  only  ground  of  relief,  upon  which  the 
plaintiff  could  prevail,  is  that  of  the  vendor's  lien  for  the  pur- 
chase money,  we  come  at  once  to  its  consideration. 

There  can  be  no  doubt,  that  the  existence  of  such  a  lien  is 
among  the  settled  doctrines  of  the  English  chancery.  That  has 
long  been  a  conceded  point.  And  it  seems  now  to  be  equally 
well  settled  in  the  English  courts  of  chancery,  that  the  vendee 
of  real  estate,  after  paying  the  purchase  money,  acquires  a 
lien  upon  the  estate,  before  its  conveyance,  as  against  all  but 
bona  fide  purchasers,  without  notice.  This  limitation  attaches 
to  the  lien  of  the  vendor  for  the  purchase  money  also:  2 
Story's  Eq.  Jur.,  sees.  788,  789,  1217,  and  following  sections 
and  notes.  The  subject  will  also  be  found  fully  and  thoroughly 
discussed  and  digested  by  Judge  Metcalf ,  in  his  edition  of  Tel- 
verton,  in  a  very  elaborate  and  valuable  note  to  the  case  of  a 
hostler:  Page  66.  It  will  hardly  be  necessary  to  advert,  in  de- 
tail, to  the  numerous  decided  cases  upon  this  subject,  in  the  Eng- 
lish books.  There  has  been  constant  discussion  there,  as  to 
what  shall  amount  to  a  waiver  of  such  lien.  Indeed,  that  has 
been  a  difficult  subject,  in  the  English  courts,  as  to  all  liens. 
The  note  of  Judge  Metcalf  is  addressed  principally  to  the  eluci- 
dation of  that  point.  It  is  there  shown  very  clearly,  that  the 
English  cases,  which  attempted  to  make  out  that  a  waiver  of  the 
lien  occurred  in  eveiy  case,  where  any  special  contract  as  to  the 
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price  Tfas  made  between  the  parties,  even  as  to  the  time  of  pay- 
ment, was  untenable  and  STibversiTe  of  the  verj  basis  of  all 
liens,  that  is,  security  to  the  creditor.  It  is  undoubtedly  true, 
that  in  order  to  have  a  special  -contract  amount  to  a  waiver  of 
a  lien,  it  must  be  to  some  extent  inconsistent  with  the  con- 
tinued existence  of  such  lien,  and  thus  show  a  virtual  under* 
standing  between  the  parties,  that  the  lien  shall  be  waived. 
We  should  not  be  prepared  to  say,  that  the  lien  depended  upon 
the  contract,  or  the  probable  expectation  of  the  parties,  in  the 
outset.  For  if  that  rule  were  to  be  adopted,  there  would  re* 
main  few  cases  to  which  the  rule  would  apply,  as  said  by  Wal- 
worth, chancellor,  in  Fish  v.  JSowland,  1  Paige,  20.  For  if 
the  vendor  supposed  there  would  be  any  necessity  to  resort  to 
such  lien,  he  would  ordinarily  take  a  formal  mortgage.  And  it 
is  no  doubt  true,  that  many  of  our  citizens  are  wholly  unin- 
formed of  any  such  lien;  and  the  same  is  no  doubt  true  of  many 
other  rights,  which  nevertheless  exist,  by  way  of  lien — as  the 
right  to  refuse  to  deliver  goods  sold,  until  the  price  is  paid,  and 
the  right  to  stop  them  in  transitu. 

The  doctrine  of  lien  does  not  depend  at  all  upon  any  supposed 
express  contract  of  the  parties,  or  upon  any  implied  understand- 
ing, unless  it  is  in  regard  to  the  waiver  of  such  liens,  but  upon 
custom,  usage,  and  general  law.  And  when  it  exists,  it  is  not 
essential  that  it  should  have  been  in  the  contemplation  of  the 
parties;  for  if  so,  each  case  must  be  decided  upon  its  own  cir- 
cumstances, and  the  right  of  a  taverner,  or  manufacturer,  to  the 
security  o£^a  lien,  would  depend  upon  his  knowledge  of  the  law 
and  his  want  of  confidence  in  his  customers.  These  liens^  as  a 
general  thing,  are  intended  for  the  better  security  and  encour- 
agement of  particular  classes  of  trade  and  business,  and  are  in 
fact  most  important  in  those  very  cases,  where  the  creditor  finds 
his  debtor  unworthy  of  that  full  confidence,  which  had  been 
incautiously,  perhaps,  extended  to  him,  and  also  to  prevent  the 
necessity  of  constant  inquiry  into  personal  responsibility  in 
small  matters.  Liens  in  general  are  important  for  the  encour- 
agement of  business,  and,  to  answer  that  end,  must  depend 
upon  general  law,  and  not  upon  each  particular  case.  So  of  the 
lien  in  this  particular  class  of  cases,  its  foundation  exists  in 
the  general  principles  of  equity  and  moral  justice,  by  which  the 
seller  is  entitled  to  hold  on  upon  the  estate,  until  he  gets  the 
price;  and  to  answer  its  main  purpose,  it  must  be  general  and 
uniform,  unless  waived.  These  principles  are  distinctly  recog- 
nized in  2  Story's  £q.  Jur.  465,  466,  sec.  1220  et  seq.;  Oilman 
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Brown  J 1  Mason,  212;  Hughes  ▼.  Kearney  ^  1  Sch.  &  Lef.  132. 
Lord  Bedesdfide,  chancellor,  says  an  attempt  to  hold  the 
estate  withont  the  payment  of  the  purchase  money  is  *  Optima 
facie  a  fraud;  it  "would  lie  on  him  to  show  it  was  not  a  fraud. 
So  it  lies  on  the  purchaser  to  show  that  the  vendor  agreed  to 
rest  on  the  collateral  security;  prima  fade  the  purchase  money 
is  a  lien  on  the  lands." 

In  Mackreth  t.  SymmonSy  15  Yes.  849,  Lord  Chancellor  Eldon 
says,  after  an  elaborate  review  of  the  authorities  from  the  case 
of  Hearle  v.  BotelerSy  Gary,  85,  downwards,  in  regard  to  this 
subject:  **  From  all  these  authorities  the  inference  is,  that,  gen- 
erally spealdng,  there  is  such  a  lien."  In  Garson  v.  Oreen^  1 
Johns.  Ch.  808,  Chancellor  Kent  says:  ** Prima  facie  the  pur- 
chase money  is  a  lien  on  the  land,  and  it  rests  on  the  purchaser 
to  show  that  the  vendor  agreed  to  rest  on  other  security."  The 
lien  of  partners,  and  through  them  of  the  partnership  creditors, 
depends  in  no  sense  upon  the  knowledge  or  the  expectation  of 
the  parties,  and  so  of  almost  all  constructive  or  implied  trusts 
or  liens. 

It  is,  then,  incumbent  upon  the  defendant,  in  a  case  like  the  - 
present,  to  show  either  an  express  or  implied  waiver  of  this  lien. 
What  shall  amount  to  such  waiver  is  not  fully  settled,  perhaps. 
In  the  Roman  law,  from  which  the  chancery  courts,  no  doubt, 
derived  this  notion  of  giving  the  vendor  a  lien  for  the  purchase 
money  of  real  estate,  the  mere  taking  of  a  security  of  the  ven- 
dee, for  the  purchase  money,  is  a  waiver  of  the  lien;  but  in 
equity,  such  security,  even  by  way  of  a  bill  indorsed  by  a  third 
person,  is  not,  of  necessity,  a  waiver,  even  although  secured  to 
be  paid  at  a  future  day,  or  not  until  after  the  death  of  the  pur- 
chaser. And  this  lien  is  good  against  all  subsequent  purchasers 
and  incumbrancers,  with  notice  that  the  purchase  money  re- 
mains unpaid:  2  Story's  Eq.  Jur.  473, 474, 476,  sees.  1225-1228, 
and  notes  and  numerous  cases  there  cited,  both  English  and 
American.  But,  perhaps,  it  may  be  considered  as  now  settled, 
that  the  taking  of  security,  beyond  that  of  the  vendee,  whether 
personal  or  by  way  of  mortgage  upon  the  same  or  other  real 
estate,  or  by  pledge  or  mortgage  of  personal  estate,  either  for 
the  whole  or  part  of  the  purchase  money,  will  ordinarily  be 
esteemed  sufficient  evidence  of  a  waiver  of  the  lien,  although  by 
no  means  conclusive.  One  of  the  strongest  cases  to  be  found 
in  the  books  in  favor  of  maintaining  this  lien  is  that  of  Winter 
V.  Lord  Anson,  3  Euss.  488,  before  Lord  Lyndhurst,  in  1827, 
reversing  the  decision  of  the  vice-chancellor:  S.  C.«  1  Sim.  & 
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S.  434.  The  rule  laid  down  by  Lord  Lyndhurst  is,  that 
although  the  purchase  money  was  secured  by  the  bond  of  the 
purchaser,  and  to  remain  so  during  the  life  of  the  vendor;  and 
although  the  conveyance  expressed  that  the  purchase  money 
had  been  paid,  and  the  vendor's  receipt  to  that  effect  was  in- 
dorsed on  the  conveyance,  still  that  the  lien  upon  the  land  con- 
tinued until  the  bond  was  paid.  If  I  were  to  form  an  opinion 
of  the  probable  intention  of  the  parties  in  regard  to  the  waiver 
of  the  lien,  from  the  facts  in  the  case,  which,  indeed,  should 
govern,  I  should  certainly  quite  as  much  incline  to  the  opinion 
of  the  vice-chancellor,  Sir  John  Leach,  as  to  that  of  the  chan- 
cellor. But  we  are  not  aware  that  the  decision  of  the  chancel- 
lor has  been  seriously  questioned,  although  it  is,  no  doubt, 
carrying  the  doctrine  to  its  utmost  verge.  There  is  nothing  in 
the  present  case  which  we  could  in  any  sense  consider  a  waiver 
of  the  lien.  And  no  question  can  be  made  that  the  defendant 
Ormsbee  must  be  affected  with  constructive  notice  of  the  non- 
payment of  the  purchase  money.  The  deed  of  the  premises 
contained  an  express  provision  that  Ormsbee  shall  pay  to  Slason 
the  amount  then  due  to  the  orator  for  the  purchase  money, 
which  would  be  sufficient  to  put  Ormsbee  on  inquiry,  how  much. 
Indeed,  Ormsbee  admits,  in  his  answer,  that  he  expected  some 
portion  of  the  purchase  money  remained  unpaid,  but  how  much, 
and  how  it  was  secured,  he  did  not  know.  This  is  just  that 
kind  of  notice  which  should  have  put  him  upon  inquiry. 

But  the  defendants  have  made  a  chief  reliance,  in  the  argu- 
ment, upon  the  proposition,  that  the  doctrine  of  equitable  liens, 
in  favor  of  the  vendor  of  real  estate,  was  not  applicable  to  our 
laws,  and  should  not  be  here  enforced.  It  is  true,  no  doubt, 
that  the  existence  of  any  such  lien  has  not  very  generally  been 
regarded  by  the  parties  to  contracts  of  that  kind,  in  this  state. 
It  has  not  before,  to  our  knowledge,  been  brought  before  this 
court.  But  there  can  be  no  doubt,  we  apprehend,  that  it  is  a 
highly  equitable  doctrine,  and  eminently  consistent  with  the 
most  perfect  notions  of  moral  justice.  It  has  existed  in  the 
English  equity  courts  for  centuries.  It  has  been  adopted  in 
most  of  the  American  states,  whose  equity  systems  may  be  re- 
garded as  at  all  settled,  and  in  the  national  courts:  Boss  v.  Whii- 
son,  6  Terg.  50;  Ouitori  v.  Mitchell,  4  Bibb,  239;  Eubank  v.  Pos- 
ton,  5  T.  B.  Mon.  287;  White  v.  Casanave,  1  Ear.  &  J.  lOG; 
Ghiselin  v.  Fergusson,  4  Id.  522;  Graves  v.  McCall,  1  Call,  414; 
Galloway  v.  Hamilton,  1  Dana,  576;  Hundley  v.  Lyons,  5  Munf. 
B42  [7  Am.  Dec.  685];  Wynne  v.  Alston,  1  Dev.  Eq.  163;  Henr- 
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derson  v.  Steioart^  4  Hawks,  256;  Watson  v.  Wells,  5  Conn.  468; 
Greenup  v.  Strong,  1  Bibb,  590;  Meek's  Heirs  v.  ^Zy,  2  J.  J. 
Harsh.  330;  VoorhiesY.  Instone,  3  Bibb,  353;  Garson  v.  Green,  1 
Johns.  Ch.  308;  Bayley  v.  Greerdeaf,  7  "Wheat.  46,  50.  And  the 
fiame  principle  is  again  recognized  by  Mr.  Justice  McLean,  in 
McLeam  t.  McLeUan,  10  Pet.  625;  and  numerous  other  cases 
might  be  cited. 

That  the  existence  of  these  liens  is  inconsistent  with  our  reg- 
istry or  attachment  laws  is  an  objection  no  more  formidable, 
than  exists  from  the  same  source  against  most  constructiTe  or 
implied  trusts  and  liens,  existing  in  or  growing  out  of  the  nu- 
merous equitable  rights,  peculiar  to  real  estate,  and  which  have 
neyertheless  been  regarded  and  enforced,  in  this  state,  upon  the 
settled  principles  of  the  English  chancery.  An  absolute  deed 
of  land,  with  a  parol  defeasance,  for  the  security  of  a  debt,  is  of 
this  character.  So  are  all  resulting  trusts,  in  favor  of  the  per- 
son paying  the  consideration  money  for  a  deed  of  land,  executed 
to  some  third  person.  And  this  right  has  been  enforced  in  favor 
of  a  married  woman,  even:  Pinney  v.  Fellows,  15  Yt.  525,  where 
the  whole  subject  of  resulting  trusts  is  very  elaborately  and  sat- 
is&etorily  discussed,  and  the  authorities,  bearing  upon  that 
point,  learnedly  digested  by  Bennett,  J. 

Any  argument,  which  is  attempted  to  be  drawn  from  the  stat- 
ute of  frauds,  is  equally  applicable  to  the  English  statute.  But 
many  cases,  coming,  in  terms,  within  that  statute,  have  been 
saved  from  its  operation  by  courts  of  equity.  Such  are  cases  of 
part  performance  of  the  contract,  the  deposit  of  title  deeds  to 
secure  a  debt,  etc.  The  payment  of  the  price  of  land  before 
the  execution  of  the  conveyance,  and  the  execution  of  the  con« 
veyance  without  the  payment  of  the  price,  as  well  as  the  execu- 
tion of  an  absolute  deed  for  the  security  of  a  debt,  and  all  re- 
sulting trusts,  and  many  others,  are  of  this  character.  It  has 
been  urged,  that  the  existence  of  such  a  lien  will  unreasonably 
clog  the  free  circulation  of  property,  and  that  it  is  otherwise 
inconsistent  with  our  habits  of  business  and  modes  of  convey- 
ance. But  such  an  objection,  if,  indeed,  it  be  properly  com- 
prehended by  the  court,  seems  far  too  uncertain  and  indefinite 
to  form  any  just  ground  of  decision  in  a  court  of  justice.  We, 
however,  apprehend  no  serious  embarrassment  will  result  to 
the  communitity  from  the  determination  here  made.  This  lien 
can  only  be  enforced  in  a  court  of  equity,  where  all  equitable 
considerations  will  be  open  to  both  parties.  The  cases  will  be 
few,  and  to  entitle  the  plaintiff  to  redress,  he  must  show  a  case 
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of  manifest  equity,  in  proof  and  in  principle.  In  my  judg- 
ment, such  a  rule  is  far  less  in  danger  of  being  abused  to  the 
public  detriment,  than  are  stringent  rules  of  law,  enforced 
with  an  iron  hand,  through  fear  of  relaxation.  But  I  am  not 
specially  fearful  of  the  abuse  of  the  law,  from  rigid  adherence 
to  principle,  as  evolved  from  the  decided  cases.  There  is  in 
our  day,  perhaps,  more  danger  of  too  great  and  sudden  depart- 
ure from  the  ancient  landmarks  of  the  sages  of  the  law,  which 
have  been  long  tried,  and  become  easy  and  comfortable,  in  pur- 
suit of  the  iffnes/cUui  of  modem  progress  and  innovation.  We 
should  not  have  felt  called  upon  to  say  anything  upon  this  por- 
tion of  the  case,  had  it  not  been  for  the  great  zeal  and  evident 
sincerity  with  which  these  considerations  were  pressed  upon  the 
court. 

Vkndok's  Lden  on  Convetangb,  OB  Pbopxblt,  Grantob's  Lien. — Ther» 
ia  an  obvious  diBtinction,  although  often  lost  eight  of,  between  the  lien  for 
purchase  money  of  one  who  has  conveyed  land  and  one  who  has  only  agreed  to 
convey:  See  note  to  Lagow  v.  Badollet^  12  Am.  Dec.  264;  3  Pomoroy's  £q.  Jur., 
sec.  1249,  note.  The  former,  either  through  legislation  or  decision,  does  not 
exist  in  many  states:  See  Rev.  Laws  of  Vt.,  1880,  sec.  1937,  c  97;  KauffeU  v. 
Botoer,  10  Am.  Dec.  428,  and  note;  Johnson  v.  C<xwthom,  27  Id.  250,  and  noteu 
In  Moore  v.  Holcombtt  24  Id.  683,  it  was  said  the  lien  should  not  be  extended 
beyond  its  proper  limits.  This  lien,  where  it  exists,  may  be  enforced  against 
the  grantee  and  all  persons  claiming  under  him,  except  bona  fide  purchasers 
without  notice:  Duvai  v.  Bihh,  4  Id.  506;  BUgMe  Hdre  v.  Banks,  17  Id.  136; 
Moore  v.  Holcombe,  supra;  HaWs  E^rs  v.  Click,  39  Id.  327;  Dwdap  v.  Bur» 
nett,  45  Id.  269;  Briscoe  v.  Bronaugh,  46  Id.  108.  There  is  some  diversity  of 
judicial  opinion  as  to  what  amounts  to  a  waiver.  In  the  following  cases, 
the  taking  of  personal  security  was  held  to  be  a  waiver:  Blight's  Heirs  v. 
Banks,  supra;  Marshall  v.  Christmas,  39  Id.  199;  Conover  v.  Warren,  41 
Id.  196;  while  the  following  are  opposed  to  this  conclusion:  Tieman  v. 
Beam,  15  Id.  557;  Honore's  Ex'r  v.  BakeuxU,  43  Id.  147;  Aldridge  v.  Dunn^ 
41  Id.  224.  The  giving  of  a  deed  under  promise  of  personal  security,  which 
was  not  complied  with,  is  no  waiver:  Dtndap  v.  BwmeU,  supra;  and  in  Boos 
V.  Ewing,  49  Id.  478,  it  was  held  that  the  taking  of  a  mor4;age  on  the  land 
conveyed  was  no  waiver. 

VSNDOB  ON  CONTBAOT  TO  Ck>NVET  HAS  LlEN  FOB  PUBCHASB  MONBT:  fFtf»- 

hom  V.  Oorrell,  40  Am.  Dec.  456;  Lagow  v.  BadoUet,  12  Id.  258;  Clarke  v. 
Curtis,  37  Id.  625;  Thompson  v.  CarpenUr,  45  Id.  681.  The  lien  is  not  waived 
by  taking  an  order  on  a  third  person  for  the  purchase  money,  if  such  order  is 
not  accepted:  Knisdy  v.  Williams,  46  Id.  193. 

RjBCiTALS  IN  Deeds  as  Notice:  See  Burkart  v.  Bueher,  4  Am.  Dec  457; 
Orahb  V.  Castleman,  16  Id.  741,  and  note;  Reeder  v.  Barr,  22  Id.  762;  note  to 
Lodge  v.  Simonton,  23  Id.  48;  Honore*s  ExW  v.  Bakewell,  43  Id.  147;  ChUds 
V.  Clark,  49  Id.  164. 

Thb  pbinoifal  case  is  cited  in  Langdon  v.  Vt,  etc,  R,  R.,^  V-t.  600,  as 
an  illustration  of  a  lien  enforced  in  equity;  and  referred  to  in  The  Brig  Ann 
C.  Pratt,  1  Curt  G.  C.  351;  and  in  The  Brig  Westfbrd,  7  Fed.  Rep.  680,  as  to 
what  amounted  to  a  waiver  of  an  admiralty  lien. 
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Marsh  v.  Jones. 

[21  Tebxomt,  378.] 

renxoNY  OF  Deceased  Witness  on  Formeb  Tbial  oi  Same  Causi 
may  be  given  on  subsequent  trial,  if  substance  of  testimony  on  both  dl* 
rect  and  croBS-examination  can  be  stated  in  the  very  words  of  witness. 

PXBSON  Entitled  to  Custodt  and  Control  of  Ferocious  Dog,  known 
to  be  accustomed  to  bite,  is  liable  for  injuries  committed  by  him  while 
nmning  at  large. 

Trsspabs  on  the  case,  against  the  defendant,  as  keeper  of  a 
ferocious  dog,  for  an  injury  caused  by  the  biting  of  the  plaintiff. 
A  justice  of  the  peskce,  before  whom  the  case  was  first  tried,  was 
examined  by  the  plaintiff  as  to  what  was  the  testimony  of  a  wit- 
ness who  then  testified  before  him,  but  who  was  since  deceased. 
The  justice  said  that  he  could  remember  that  the  witness  had 
testified,  and  the  general  subject  and  character,  to  some  extent, 
of  his  testimony,  but  he  could  not  give  the  precise  words  with* 
out  reference  to  his  minutes,  taken  at  the  time  of  the  trial;  but 
that  he  had  attempted,  and  no  doubt  did,  write  the  substance  of 
the  testimony  in  the  very  words  of  the  witness,  but  had  written 
nothing  that  was  said  on  the  cross-examination,  because  nothing 
was  elicited  thereon  differing  from  the  testimony  in  chief.  This 
evidence  was  objected  to  by  the  defendant,  but  the  justice  was 
allowed  by  the  court  to  state  his  minutes  to  the  jury.  Evidence 
was  given  by  the  plaintiff  that  the  defendant  vfras  the  owner  aud 
keeper  of  a  ferocious  dog,  which  the  defendant  knew  had  bitten 
several  persons,  and  which  bit  the  plaintiff,  while  passing  the 
house  of  defendant's  father.  The  defendant's  father  testi- 
fied  that  he  was  the  owner  of  the  dog,  but  allowed  the  defend- 
ant to  keep  him;  that  if  he  had  said  the  dog  belonged  to  the 
defendant,  it  was  to  prevent  creditors  attaching  him;  and  that 
several  weeks  before  the  injury  occurred  the  dog  was  brought 
home.  The  jury  were  instructed  that  the  plaintiff  could  not 
recover  if  they  believed  the  testimony  of  defendant's  father; 
but  if  the  defendant  had  a  right  to  the  custody  and  control  of 
the  dog  at  the  time  the  plaintiff  was  bitten,  and  the  defendant's 
father  had  not,  and  the  dog  was  only  temporarily  and  casually 
out  of  his  custody,  the  defendant  was  liable,  and  it  did  not  ex- 
cuse his  liability  that  the  dog  was  put  into  his  hands  by  his 
father  to  prevent  his  being  attached.  Verdict  for  the  plainti£E, 
Exceptions  by  the  defendant. 

l^racy  and  Converse^  for  the  defendant. 

8.  IkiUam,  for  the  plaintiff. 
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By  Court,  Bedfield,  J.  The  only  question,  which  it  is  deemed 
of  importance  to  discuss  much  in  detail,  is  that  in  regard  to  the 
mode  of  identifying  the  testimony  of  a  deceased  witness.  There 
has  been  a  good  deal  of  discussion  in  the  books  on  this  subject, 
and  it  is  one  not  entirely  free  from  difficulty.  The  rule  laid 
down  in  State  t.  Booker,  17  Vt.  668,  is  perhaps  as  liberal  as  could 
be  desired — more  so  than  will  be  found  in  any  of  the  English 
cases.  All  the  witness  could  there  state  of  the  testimony  of  the 
deceased  witness  was  the  substance  of  the  testimony,  in  his  own 
words,  including  both  the  direct  and  cross-examination.  Under 
that  rule  there  could  be  no  doubt  of  the  correctness  of  the  decis- 
ion below. 

The  testimony  in  the  present  case  is,  what  it  seems  to  us  the 
reason  of  the  rule  justly  requires,  and  nothing  more,  that  is, 
that  the  testimony  of  the  deceased  witness,  or  the  substance  of 
the  testimony,  should  be  given  in  the  very  words  of  the  deceased 
witness.  This  is  the  rule  required  in  proving  the  words  spoken 
in  slander,  libel,  and  on  indictments  for  perjury;  and  substan- 
tially the  same  rule  is  required  in  giving  evidence  of  the  declara- 
tions and  admissions  of  a  party  made  out  of  court.  But,  no 
doubt,  evidence  must  in  many  cases  be  received  which  falls  short 
of  this.  But  unless,  upon  the  whole,  the  juiy  or  the  triers  of 
the  fact  are  satisfied  that  they  get  all  the  substance  of  the 
deceased  witness's  testimony,  in  his  very  words,  it  should  not  be 
regarded  as  of  any  force.  And  this  must  extend  to  the  cross* 
examination  as  well  as  the  direct  evidence. 

There  is  good  reason,  perhaps,  for  requiring  more  strictness 
in  regard  to  the  testimony  of  a  deceased  witness  than  in  regard 
to  original  evidence.  There  is  always  more  or  less  uncertainty 
when  the  testimony  comes  from  the  original  witness.  But  when 
upon  this  uncertainty  we  found  another,  the  doubt  is  increased, 
not  in  a  simple  arithmetical  proportion,  but  in  a  geometrical 
ratio.  The  hazard,  in  regard  to  the  truth  increases,  not  in  the 
simple  ratio  of  the  numbers  of  the  witnesses  through  whose 
testimony  we  receive  that  of  the  deceased  witness,  but  in  the 
ratio  of  the  squares  of  the  numbers. 

This  subject  does  not  appear,  very  clearly,  to  have  much  occu- 
pied the  attention  of  the  English  courts.  The  testimony  of 
deceased  witnesses  until  within  the  last  fifty  years,  perhaps,  was 
only  given  in  evidence  at  a  subsequent  trial,  when  it  had  been 
taken  down  in  the  form  of  a  deposition.  This  is  the  case  of  Bex 
v.  Payne,  1  Ld.  Raym.  729 — reported  more  at  length,  and  far 
more  intelligibly,  in  5  Mod.  163;  S.  C,  1  Salk.  281;  2  Id.  417, 
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418  [miscited].  That  was  the  case  of  a  deposition,  taken  in  a 
r>reliminary  examination  before  a  magistrate,  when  the  accused 
was  not  present  and  had  no  opportunity  for  cross-examination, 
and  was  rejected  on  that  ground. 

Buller's  Nisi  Prius  is,  perhaps,  as  good  evidence,  as  any  book 
can  be,  of  the  state  of  the  law  upon  any  given  subject,  at  the 
time  he  wrote.  He  alludes  to  this  subject,  pp.  142, 143,  but  in 
such  a  manner,  as  to  leave  great  doubt  how  the  law  then  stood. 
Depositions  taken  before  the  coroner  were  to  be  used,  ''  for  the 
coroner  is  an  officer  appointed  on  behalf  of  the  public;"  and  by 
certain  statutes,  examinations  before  justices  of  the  peace,  in 
cases  of  felony,  are  to  be  used,  against  the  accused,  "  if  the  wit- 
nesses be  dead.''  This  is  no  doubt  the  ovum  from  which  the 
practice  proceeded.  Justice  BuUer  further  says:  "Another  way 
of  perpetuating  the  testimony  of  a  person  deceased,  analogous 
to  this  of  giving  depositions  in  evidence,  is  by  giving  the  ver- 
dict in  evidence  and  the  oath  of  the  party  deceased."  He  says 
further,  ''  it  must  be  between  the  same  parties" — thus  showing 
very  clearly,  that  it  was  not  then  fully  settled,  that  it  must  be 
the  very  same  cause,  which  is  now  abundantly  settled,  in  prac- 
tice, certainly. 

No  question  seems  thus  early  to  have  arisen,  whether  the  tes- 
timony of  the  deceased  witness  must  be  given  in  his  very  words. 
It  rather  seems  to  have  been,  for  a  long  time,  taken  for  granted, 
that  it  must  be  so.  For  in  Rex  v.  JolUffe,  4  T.  R.  291,  Lord 
Kenyon,  C.  J.,  in  giving  judgment,  alludes  to  this  subject, 
arguendo y  citing  the  instance  of  Lord  Palmerston's  evidence, 
which  was  offered  in  a  case  at  bar,  saying:  "  But  as  the  person, 
who  veished  to  give  Lord  Palmerston's  evidence,  could  not  un- 
take  to  give  his  words,  but  merely  to  swear  to  the  effect  of  them, 
he  was  rejected."  He  seems  to  entertain  no  doubt,  that  such 
was  then  the  acknowledged  rule  upon  the  subject.  It  seems  to 
have  been  nothing  more  or  less,  than  giving  in  evidence  a  for- 
mer deposition.  This,  like  the  proof  of  any  other  writing, 
should  be  done  by  producing  the  original,  where  that  can  be 
done,  or,  in  default  of  that,  a  copy,  or  lastly,  by  oral  proof 
of  the  contents,  which,  unless  it  substantially  report  the  very 
words,  must  of  necessity  be  very  inadequate  proof. 

But  as  much  testimony,  given  viva  voce,  is  never  reduced  to 
writing,  and  when  it  is,  is  done  by  short-hand  writers,  and  very 
imperfectly  done,  it  becomes,  in  practice,  necessary  to  somewhat 
relax  the  rule.  Accordingly  this  has  been  done,  both  in  Eng- 
land and  America.     See  Mayor  of  Doncaster  v.  Day,  8  Taunt. 
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262;  Cornell  y.  Green,  10  Serg.  &  E.  16;  and  numerous  American 
cases,  referred  to  in  Greenleaf  s  Cases  Overruled,  etc.,  436.  In 
1  Stark.  Ev.  327,  328,  and  note  (N),  it  is  very  distinctly  de- 
clared, that  it  is  sufficient,  where  the  witness,  in  rehearsing  the 
testimony  of  one  indicted  for  perjury,  committed  on  a  former 
hearing,  said  **  he  could  not  swear  he  had  stated  all  which  feU 
from  the  prisoner,  but  that  he  said  nothing  to  qualify  it:"  Bow^ 
ley's  CasCf  1  By.  &  M.  299;  and  it  is  argued,  that  the  same  de- 
gree of  certainty  is  sufficient,  in  rehearsing  the  testimony  of  a 
deceased  witness.  * 

In  Tod  V.  Winchelsea,  3  Car.  &  P.  387,  it  was  allowed  to  give 
the  substance  of  what  a  deceased  witness  had  deposed  on  a 
former  trial,  from  the  short-hand  notes  of  one  of  the  officers  of 
court.  Phillips,  in  his  treatise  on  Evidence,  vol.  1,  pp.  215,  274, 
seems  to  countenance  the  ancient  strictness,  but  not  to  the  ex- 
tent that  it  should  of  necessity  be  testimony  given  in  the  very 
«ame  cause,  but  only  in  an  action  between  the  same  parties, 
where  the  same  point  is  involved.  But  however  that  may  be, 
the  practice  certainly  is,  not  to  extend  the  rule  beyond  the  very 
«ame  case.  And  the  rule,  as  to  the  degree  of  strictness  re- 
quired, in  proving  the  very  words  of  the  witness,  seems  cor- 
rectly laid  down  in  Glass  v.  Beach,  5  Yt.  176,  by  Baylies,  J. 
*'  It  may  be  given  in  evidence,  either  from  the  judge's  notes,  or 
by  the  notes  which  have  been  taken  by  any  other  person,  who 
will  swear  to  their  accuracy ;  or  the  former  evidence  may  be  proved 
by  any  person  who  will  swear,  from  his  memory,  to  its  having 
been  given :"  Mayor  of  Doncaster  v.  Day,  ubi  supra.  This  is  sub- 
stantially the  rule  followed  in  the  county  court,  in  this  case. 

The  charge,  we  think,  was  as  favorable  to  the  defendant,  as 
he  had  any  just  grounds  to  claim. 

Judgment  affirmed. 

Testimony  of  Deceased  Witxess  on  Former  Trial. — The  caaes  in  thia 
•eries  are  collected  in  Wagers  v.  Dickey,  49  Am.  Pec.  467,  where  it  was  held 
that  the  substance  of  the  witness's  testimony  might  bo  given.  The  principal 
case  was  cited  in  Ifjkhart  v.  Jemegariy  16  111.  521,  among  others,  as  a  case  in 
favor  of  allowing  the  substance  of  the  testimony  of  a  deceased  witness  to  be 
proved. 

Injuries  Committed  by  Vicious  Dogs:  See  HincUey  v.  Emerson,  15  Am. 
Dec.  383;  Loomis  v.  Terry ^  31  Id.  306,  and  note;  Pickering  v.  Orange ^  32  Id, 
35;  Kiitred'je  v.  Elliott^  41  Id.  717;  and  see  note  to  Tonawanda  Jf,  /?.  v. 
Munger,  49  Id.  248.  For  actions  against  separate  owners  for  joint  injuries, 
see  Adams  v.  Hall,  19  Id.  090;  Van  Steenhunjh  v.  ToUas,  31  Id.  310.  A 
ferocious  dog,  liable  to  do  injury,  is  a  nuisance,  and  by  keeping  it  after  notice 
the  owner  is  chargeable  for  any  noglect  to  keep  it  with  such  care  that  it  can 
not  damage  a  person  without  the  hitter's  essential  fault:  Mann  v.  Weiand^ 
81^  Pa.  St.  254,  citing  the  principal  case. 
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Keeler  v.  Fassett. 

[21  Vebmont,  639.] 
JUIMMKNT  CbSDITOK  HAT  SUSTAIN  TrOVEB  FOB  WbIT  OF  EXECUTION  ISSQed 

on  his  judgment,  and  this  though  it  had  become  an  expired  process. 
Fazhkb  of  Minor  has  No  Eight,  from  his  Mebe  Relation,  to  Dxsfosb 

OF  Minob'b  Pbopebtt  in  satisfaction  or  security  of  his  own  debts. 
Ihfant  Bscx)iaNQ  Pakty  to  Trustee  Process  as  Claimant,  not  Bound 

BT  Pboceedinq,  unless  his  rights  were  actually  tried  and  adjudicated, 

and  he  appeared  by  guardian  and  not  by  prochein  ami. 

Tboter  for  a  writ  of  execution,  brought  by  an  infant  by  ber 
next  friend.  Plea,  the  general  issue.  The  plaintiff  gave  in  eyi- 
dence  records  of  a  judgment  in  her  favor  against  one  Scott,  and 
of  a  Buit  by  audUa  querela^  by  Scott  against  her,  resulting  in 
judgment  in  her  favor.  She  also  proved,  that  the  writ  of  execu- 
tion, issued  on  the  judgment  in  her  favor  against  Scott,  and 
which  had  been  superseded  by  the  writ  of  audita  querela,  was, 
several  months  after  service  of  the  latter  writ,  in  the  possession 
of  the  defendant,  to  whom  it  had  been  pledged  by  Lewis  Keeler, 
plaintiff's  &ther;  and  that  she  had  applied  to  the  defendant  for 
the  writ,  offering  to  pay  him  the  amount  for  which  it  had  been 
pledged,  and  at  the  same  time  denying  Lewis  Eeeler's  right  to 
sell  or  pledge  it;  but  the  defendant  refused  to  accept  the  sum 
offered  and  surrender  the  writ,  because  he  had  been  served  with 
process  in  favor  of  Scott,  as  trustee  for  Lewis  Eeeler.  The  rec- 
ord of  a  suit  by  Scott  against  Lewis  Keeler,  in  which  the  defend- 
ant was  summoned  as  trustee,  and  in  which  the  plaintiff  ap« 
peared  by  her  attorney  and  next  friend,  as  claimant  of  the  credits, 
etc.  9  of  Lewis  Keeler  in  the  defendant's  hands,  was  offered  in 
evidence  by  the  defendant,  but  rejected  by  the  court.  This  pro- 
ceeding had  terminated  in  a  judgment  against  Lewis  Keeler,  a 
disallowance  of  the  plaintiff's  claim,  and  an  adjudication  against 
the  defendant,  as  trustee,  for  the  amount  of  the  judgment. 
There  was  no  evidence  to  show  a  sale  or  assignment  of  plaint- 
iff's judgment  against  Scott,  or  of  her  execution,  to  Lewis 
Keeler,  or  any  authority  to  him  to  sell  or  pledge  the  same. 
Judgment  by  the  court  for  the  plaintiff,  on  these  facts.  Excep- 
tions by  defendant. 

3f.  ScoU,  for  the  defendant. 

X.  B.  and  G.  O,  Hunt,  for  the  plaintiff. 

By  Court,  Botoe,  C.  J.  It  is  laid  down  in  the  English  books, 
on  the  authority  of  Jones  v.  Winckworih,  Hardre,  111,  that  trover 
will  not  lie  for  a  record,  because  it  is  not  private  property. 


72  Keeler  t\  Fassett.  [Vermont, 

The  reason  assigned  for  the  rule  indicates  its  proper  limitation. 
In  the  first  place,  the  denial  of  the  action  should  doubtless  be 
understood  as  extending  to  individual  parties,  who  may  sup- 
pose themselves  interested  in  the  preservation  of  the  record,  but 
not  to  a  person  having  the  official  custody  of  it;  for  possession, 
accompanied  with  the  responsibilities  of  such  a  person,  would 
seem  to  constitute  a  sufficient  title  to  maintain  the  action  against 
a  wrong-doer.  In  the  next  place,  the  rule  should  be  taken  a.s 
being  predicated  of  the  record  strictly  so  called,  which  is  made 
and  preserved  by  public  authority,  and  not  of  such  papers  as 
have  relation  to  the  record,  but  are  not  parcel  of  it.  Of  this 
latter  character,  we  think,  was  the  writ  of  execution,  for  which 
the  present  action  was  brought.  The  record  could  show  no 
right  acquired  under  or  affected  by  it,  for  it  had  not  been  exe- 
cuted. The  plaintiff  purchased  it,  and  it  had  in  no  effective 
sense  become  incorporated  with  the  very  record.  We  also  con- 
sider, that  the  plaintiff  continued  to  have  an  interest  in  it, 
though  it  had  become  an  expired  process;  since  its  absence 
from  the  office  of  the  justice  might  embarrass  her  in  procuring 
a  fresh  execution  on  her  judgment,  and  might  even  create  a  pre- 
sumption,  that  the  judgment  had  been  satisfied.  And  hence, 
as  between  these  parties,  the  plaintiff  was  entitled  to  have  pos- 
session of  the  writ,  and  may  well  sustain  this  action,  if  the  de- 
fendant persisted  without  right  in  withholding  possession  from 
her. 

The  ground,  on  which  he  first  claimed  to  keep  possession  of 
the  paper,  was  clearly  without  any  legal  or  just  foundation. 
Lewis  Keeler  derived  no  right,  from  his  mere  relation  to  the 
plaintiff,  to  make  a  sale  or  transfer  of  her  property,  and  much 
less  to  dispose  of  it  in  satisfaction  or  security  of  his  own  debts: 
Beeve's  Dom.  Bel.  290.  The  case  excludes  the  supposition  of 
any  license  or  consent  on  her  part.  His  pledge  of  the  judg- 
ment and  execution  to  the  defendant  was  therefore  a  nullity  as 
against  the  plaintiff. 

The  other  ground  of  defense  depends  upon  the  record  of  the 
trustee  process,  o^ered  in  evidence  on  the  trial  and  rejected. 
By  that  it  appears,  that  when  the  defendant  refused  to  sur- 
render the  execution  in  compliance  with  the  plaintiC'd  demand, 
be  had  been  summoned  by  Scott,  the  execution  debtor,  as  the 
trustee  of  Lewis  Eeeler.  And  that  proceeding  appears  to  have 
terminated  in  a  judgment  in  favor  of  Scott  against  Lewis 
Eeeler,  and  a  judgment  fixing  the  defendant  for  some  thirty  or 
foriy  dollars  as  trustee  of  said  Eeeler,  on  account  of  the  plaint- 
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iff 's  judgment  and  execution  against  Scott.  The  only  question 
to  be  determined  upon  that  record  was,  whether  the  plaintiff  so 
became  a  party  to  the  suit,  and  had  her  right  to  the  judgment 
and  execution  against  Scott  so  adjudicated  and  determined 
against  ber,  that  she  became  barred  from  asserting  that  right  in 
a  distinct  action  against  the  trustee.  Those  sections  in  the 
trustee  act,  which  provide  for  the  intervention  of  claimants  to 
the  property  in  the  trustee's  hands,  were  doubtless  intended  to 
have  an  ulterior  effect,  as  between  the  claimant  and  trustee. 
And  perhaps  it  would  be  going  too  far,  to  hold,  that  the  rights 
of  an  infant,  who  becomes  a  party  to  the  suit  as  claimant,  may 
not  be  barred  by  an  adverse  decision.  But  we  think  that,  to 
render  such  a  proceeding  conclusive  against  an  infant,  it  should 
appear  that  his  rights  were  actually  tried  upon  evidence  and  ad- 
judicated. We  are  also  inclined  to  consider,  that  a  claimant 
under  these  provisions  of  the  statute  should  rather  be  regarded 
AS  a  party  defending,  than  as  a  party  suing,  or  prosecuting; 
and,  therefore,  that  a  guardian  should  be  required  in  the  case 
of  an  infant  claimant,  to  protect  the  interests  of  the  infant  in 
eourt.  Here  the  appearance  was  by  prochein  ami^  and  the 
record  offered  in  evidence  does  not  show  any  such  hearing  and 
trial  of  the  claim,  as  we  deem  to  be  necessary  in  such  a  case. 
No  evidence  appears  to  have  been  offered  in  aid  of  the  record, 
if,  indeed,  such  evidence  would  have  been  admissible.  We 
think  the  record  was  correctly  excluded. 
Judgment  of  county  court  affirmed. 


Tbovzb  will  Iar  fob  Judgment:  Hudspeth  v.  WiUon,  21  Am.  Dea  944; 
or  for  sharea  of  stock:  Payne  v.  Elliott,  54  Cal.  341,  where  the  principal  case 
ia  cited  aa  an  illustration  that  the  action  no  longer  exists  as  it  did  at  common 
law,  but  has  developed  into  a  remedy  for  the  conversion  of  every  species  of 
personal  property. 

Father,  as  Guakdias  bt  Natube,  not  permitted  to  have  possession,  use, 
and  control  of  child's  property:  Fonda  v.  Van  Home,  30  Am.  Deo.  77;  Mile$ 
V.  Kaiglerf  Id.  425;  nor  has  he  authority  to  receiye  a  legacy  left  to  his  child: 
Johnson  ▼•  Johnson^  29  Id.  72. 


Woodwabd  v.  Thaoher. 

121  YMXKOWt,  080.] 
UVMKJBB  HOBSX  WaBBAKTED  SOUIVD  MAT  BE  SOLD  BT  VSZTDBI,  AVD  DaM- 

AOB  fOB  DxoEiT  wiU  be  the  difference  between  what  the  hone  sold  for 
and  what  he  would  have  been  worth  if  as  wananted,  if  oommon  pmdenoa 
and  discretion  are  exercised  in  the  sale. 


74  Woodward  v.  Thacher.  [Vermont. 

Trespass  on  the  case  for  deceit  in  exchange  of  a  horse.  The 
charge  to  the  jury,  to  which  the  defendant  excepted,  was,  that  if 
the  defendant  warranted  the  horse,  and  if  it  was  then  unsound, 
the  plaintifif  was  entitled  to  recover  as  damages  the  difference 
between  what  he  obtained  for  the  horse  and  what  it  would  have 
been  worth  if  sound,  as  warranted,  if  in  keeping,  treating,  and 
disposing  of  it  the  plaintiff  acted  with  ordinaiy  care,  diligence, 
prudence,  and  discretion;  and  if  the  horse,  after  being  sold,  had 
recovered  by  the  treatment  it  received,  it  would  not  diminish 
the  plaintiff's  claim,  if  the  recovery  was  contrary  to  reasonable 
expectations.  The  plaintiff  had  a  verdict.  It  was  insisted  by 
the  defendant  that  the  plaintiff  should  have  kept  and  treated 
the  horse  as  kept  and  treated  after  the  plaintiff  had  disposed  of 
it,  or  should  have  offered  to  return  it. 

Washburn  and  Marshy  and  Tracy  and  Converse^  for  the  defend- 
ant. 

C,  Coolidge,  for  the  plaintiff. 

By  Court,  Hall,  J.  We  think  the  charge  of  the  county  court 
was  entirely  correct.  The  defendant  had  warranted  the  horse 
sound,  when  he  was  unsound.  He  had  violated  his  contract. 
The  plaintiff  found  a  different  horse  on  his  hands  from  the  one 
he  had  contracted  for — a  sick  horse,  which  he  can  not  be  sup- 
posed to  have  wanted.  It  would  be  unreasonable  that  he  should 
be  obliged  to  incur  the  trouble  and  risk  of  keeping  him  for  a 
long  period,  in  order,  by  experiments  in  medical  or  other  treat- 
ment, to  ascertain  if  he  could  not  be  made  more  valuable  to 
him.  It  is  but  just  that  he  should  be  at  liberty  to  get  the  horse 
off  his  hands  in  the  best  manner  he  could;  and  if,  in  disposing 
of  him,  he  acted  with  common  prudence  and  discretion,  we  can 
see  no  reason,  why  the  price  obtained  for  him  should  not  be 
deemed  the  proper  measure  of  his  value.  The  difference  be- 
tween the  price  obtained  and  what  the  horse  ought  to  be  worth 
by  the  warranty  would  be  the  actual  loss  which  the  plaintiff 
would  sustain  by  the  defendant's  breach  of  contract;  and  it  is 
right  that  the  plaintiff  should  be  allowed  to  recover  it. 

It  is  insisted  in  behalf  of  the  defendant,  that,  by  the  English 
authorities,  the  price  for  which  an  unsound  horse  is  sold  by  the 
purchaser  can  not  be  taken  as  the  measure  of  his  value,  in  esti- 
mating damages,  unless  the  purchaser  have  previously  offered 
to  return  him  to  the  seller.  But  the  authorities  cited  do  not 
support  this  position.  They  merely  show,  that  when  the  plaint- 
iff seeks  to  go  beyond  the  difference  in  value  between  the  horse 
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as  sound  and  UBSOtind,  and  oyer  and  above  that  difference 
claims  to  recover  special  damages  for  the  keeping  of  the  horse 
imiil  he  could  sell  him,  he  must  show  that  he  had  previously 
offered  to  return  him.  None  of  the  cases  go  further.  In  CaS" 
well  V.  Coare,  1  Taunt.  566,  the  reason  given  by  Chief  Justice 
Mansfield  for  the  rule,  that  the  plaintiff  must  offer  to  return  the 
boise,  before  he  can  claim  damages  for  the  keeping,  is,  that  it  is 
not  the  defendant's  fault  that  the  plaintiff  keeps  him.  For  he 
adds,  **  vrhen  the  warranty  was  broken,  the  plaintiff  might  in- 
stantly have  sold  the  horse  for  what  he  could  get,  and  might 
have  recovered  the  residue  of  the  price  in  damages."  It  is  only 
then,  where  the  purchaser  desires  to  charge  the  seller  with  the 
expense  of  keeping  the  horse,  until  he  can  have  an  opportunity 
of  selling  him,  that  any  offer  to  return  him  is  necessary. 

It  distinctly  appearing-  from  the  bill  of  exceptions,  that  the 
jmy,  under  the  charge,  could  have  found  no  other  damages 
than  the  difference  between  the  horse  as  warranted  and  what  he 
was  actually  worth  to  the  plaintiff,  we  are  satisfied  the  verdict 
was  right.  The  judgment  of  the  county  court  is  therefore 
affirmed. 

MsASUKB  OF  Damages  for  Bbsagb  ow  Wabsaktt  ot  Qualttt,  or  Dx> 
csiT  IN  Sals  of  Chattel,  is  the  difference  between  its  valae  as  furnished,  and 
its  valne  had  it  been  as  warranted:  Voorhees  v.  Earl^  38  Am.  Dec.  588;  Cary  ▼. 
Qruman,  40  Id.  299,  and  note;  StiUs  y.  WhUe^  45  Id.  214»  and  note;  Motm 
V.  HuUkmBy  102  Mass.  440,  citing  the  principal  case;  and  see  MoneU  v. 
Colden,  7  Am.  Dea  390,  in  reference  to  a  sale  of  land. 


Whitb  v.  Mobton. 

[32  Ybbicoiit,  is.] 

Dkla&ations  bt  Owner  of  Farm  as  to  Terms  on  Which  Oooufant 
WAS  CuLTiYATiNO  It,  made  in  presence  of  latter,  and  assented  to  by 
him,  or  in  connection  with  some  act  of  owner,  as  to  carrying  on  the 
farm,  are  admissible  as  showing  mutaal  recognition  of  terms,  or  as  part 
of  the  res  gesUs,  in  action  of  trover  for  share  of  products  by  occupant 
against  officer  selling  same  on  execution  against  owner. 

Land  Owner  is  Incompetent  Witness  for  officer  in  action  of  trover  by 
occupant  for  share  of  products  of  farm  sold  by  officer  on  execution 
against  land  owner. 

Teoteb  bt  Oocupant  for  Undivided  Moibtt  of  Crops  of  Land  Worked 
OK  Shares  will  lie  against  officer  selling  whole  on  execution  against  land 
owner. 

Tboteb  for  straw,  hay,  and  grain.     The  facts  are  stated  in  the 
opinion. 


7G  White  v,  Morton.  [Vermont, 

A,  Underwood  and  C.  B.  Leslie,  for  fhe  defendant. 
J.  Potts,  for  the  plaintiff. 

By  Court,  Eotce,  C.  J.  This  was  trover  for  a  quantity  of 
straw,  hay,  and  grain,  which  the  defendant,  as  depuiy  sheriff, 
attached  and  sold  on  process  against  one  David  White  and  as 
his  property.  The  plaintiff  claimed,  that  he  was  a  joint  owner 
of  the  property  with  David  White,  on  the  ground  of  having 
raised  it  upon  the  farm  of  David  White,  while  he,  plaintiff, 
carried  on  the  farm  upon  shares,  or  at  the  halves,  in  the  season  of 
1846.  And  to  prove  that  he  was  so  carrying  on  the  farm,  when 
these  crops  grew  upon  it,  the  plaintiff  offered  in  evidence  the 
declarations  of  David  White,  that  such  was  the  fact.  From  the 
statement  in  the  bill  of  exceptions  and  the  charge  of  the  judge, 
we  must  understand  the  jury  to  have  found,  that  these  declara- 
tions were  made  in  the  season  of  1846,  in  the  presence  of  the 
plaintiff,  and  were  assented  to  by  him;  or  else,  that  they  were 
made  in  that  season,  ''in  connection  with  some  act  of  David 
White  in  carrying  on  the  farm" — ^it  appearing  that  he  labored 
upon  the  farm  with  the  plaintiff. 

We  consider,  that  this  evidence  was  admissible,  either  as 
showing  a  mutual  recognition  by  David  White  and  the  plaintiff 
of  the  terms  on  which  the  plaintiff  was  cultivating  the  farm — 
or  as  proving  declarations  of  David  White  properly  constituting 
part  of  the  res  gestce.  We  have  no  occasion  to  decide,  whether 
a  mere  isolated  admission  of  David  White,  during  that  period, 
would  be  admissible  to  affect  the  defendant,  as  a  party  claiming 
under  him;  for  the  ruling  of  the  county  court  did  not  goto  that 
extent.  And  for  this  reason,  if  for  no  other,  the  case  is  dis- 
tinguishable from  that  of  Hinea  et  al.  v.  Soide,  14  Yt.  99;  Car- 
penter V.  HoUister,  13  Id.  552  [37  Am.  Dec.  612];  and  Warner  v. 
McOary,  4  Id.  507.  It  was  as  admissions  merely,  that  the  dec>« 
larations  offered  in  those  cases  were  held  not  to  be  admissible: 
See  also  1  Stark.  Ev.  47  et  seq. ;  Pool  v.  Bridges,  4  Pick.  378; 
Boyden  v.  Moore,  11  Id.  362;  Elkina  v.  HamilUm,  20  Vt.  627. 

The  other  decisions  at  the  trial — as  that  David  White  was 
not  an  admissible  witness  for  the  defendant,  and  that  trover 
would  lie  for  the  plaintiff's  undivided  moiety  of  the  crops,  when 
the  defendant  had  sold  the  whole  upon  the  execution — ^have  not 
been  questioned  in  the  argument.  It  is  sufficient  to  say,  that 
both  of  these  decisions  are  sustained  by  repeated  determinatiomi 
of  this  court. 

Judgment  affirmed. 
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DscLABATiONS,  WHSN  ADMISSIBLE  AS  PABT  OF  Res  Gestje:  See  Tennejf  T. 
Bvans^  40  Am.  Dec  194,  and  the  prior  cases  in  this  series  colleoted  in  the 
note. 

Troter  bt  One  Tenaitt  in  Common  of  Chattel  will  lie  against  another 
for  destmctioQ  of  the  chattel:  Sheldon  v.  Skinner,  21  Am.  Dec.  161;  Hyde  v. 
Sitme,  22  Id.  582;  Lucas  v.  Wasfon,  24  Id.  266;  Lotoe  v.  Miller,  46  Id.  188; 
ffall  ▼.  Ptiffe,  48  Id.  235;  bat  there  mnst  be  a  destruction:  Welch  v.  Claris 
38  Id.  368;  Gilberl  y.  Dicherwn,  22  Id.  592;  Sanborn  v.  Morrill,  40  Id.  701. 
As  to  whether  a  sale  by  one  tenant  in  common  is  a  conTersion,  there  is  some 
conflict;  on  the  one  side  it  has  been  held  that  it  is:  Ilydey.  Stoni,  18  Id. 
501;  Xowlen  y.  CoU,  41  Id.  756;  Warren  y.  AUer,  44  Id.  406;  and  on  the 
other,  that  it  is  not:  Welch  y.  Clark,  36  Id.  368;  Bains  y.  McNairy,  40  Id. 
651;  Sanborn  Y.  Morrill,  40  Id.  701;  and  see  Bell  v.  Layman,  15  Id.  83;  Farr 
y.  Smith,  24  Id.  162.  The  attaching  of  a  chattel  on  process  against  a  tenant 
in  common  is  not  such  a  destruction  as  to  give  the  other  tenant  a  right  of 
action  of  trespass  or  trover  against  the  attaching  officer  or  creditor:  Welch 
y.  Clark,  36  Id.  368;  and  see  Heald  v.  Sargeant,  40  Id.  694.  A  tenant  in 
common  of  personal  property  can  only  recover  in  trespass  or  trover  to  the 
extent  of  his  interest  in  the  property  against  an  officer  who  has  regularly 
attached,  levied  upon,  and  sold  the  entire  property  as  the  property  of  the 
other  tenant  in  common:  WiUon  y.  Blake,  53  Vt.  310,  citing  the  principal 
case.  An  officer  levying  upon  and  selling  the  chattel  under  process  against 
COB  co-tenant  is  liable  for  trespass  by  the  other:  Baina  v.  McXairy,  40  Am, 
Dee.  651,  Waddell  y.  Cook,  37  Id.  372;  Lothrop  v.  Arnold,  43  Id.  256. 


Robinson  v.  Wilson. 

[23  Vbbicoiit,  38.] 

BaooRD  OF  Conviction  in  Criminal  Pbosecotion  of  plaintiff  for  prior  aa- 
■aolt  on  defendant,  inadmissible  in  justification  by  the  latter,  in  an  aotlon 
for  assault  and  battery. 

Allowance  of  CESTmcATB  by  County  Coubt,  that  trespass  of  defendant 
was  willful  and  malicious,  is  not  revisable,  so  far  as  it  proceeds  on  mat- 
ter of  fact. 

AvriDAYTT  or  JuROBs  that  they  considered  trespass  not  willful  and  nudi- 
cious,  inadmissible  on  question  of  allowing  certificate  to  the  effect  that  it 
was  willful  and  malicious. 

BviDENCE  BY  DEFENDANT  OF  Chabacteb  OF  TRESPASS,  inadmissible  on  ques- 
tion of  allowing  certificate  to  the  effect  that  it  was  willful  and  malicious. 

Legal  Inference  as  to  Character  of  Assault  can  not  be  drawn  from  the 
verdict  of  a  jury. 

Trespass  for  assault  and  battery.  Defendant  relied  upon 
plaintiff's  haying  committed  the  first  assault,  as  justification^ 
and  offered  in  evidence  the  record  of  conviction  of  plaintiff  for 
this  assault,  but  it  was  excluded  by  the  court.  A  yerdi(it  lor 
the  plaintiff  for  one  cent  damages  having  been  returned,  and 
judgment  thereon  rendered,  the  plaintiff  moved  for  a  certificate 
that  the  trespass  by  defendant  was  willful  and  malicious.    Aii- 
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davits  of  the  jurors  were  then  offered  by  the  defendant  to  shoiiir 
that  they  did  not  consider  the  assault  willful  or  malicious,  and 
also  evidence  of  the  character  of  the  assault;  but  all  this  was  re- 
jected by  the  court.  It  was  then  insisted  by  the  defendant, 
that  the  legal  inference  of  the  verdict  was,  that  his  act  was  not 
willful  or  malicious.  The  certificate  was  granted.  Exceptions 
by  defendant. 

T.  M.  Bedfiddy  for  the  defendant. 
«7.  Cooper y  for  the  plaintiff. 

By  Court,  Bennett,  J.  We  think  there  was  no  error  in  the 
county  court;  in  excluding  the  record  of  the  conviction  of  the 
plaintiff  in  the  prosecution  in  behalf  of  the  state.  It  might 
have  been  procured  by  the  testimony  of  this  veiy  defendant, 
who  now  proposes  to  use  the  record.  If  put  in,  it  would  prove 
nothing  as  to  the  excess  of  force.  Both  parties  may  be  guilty 
of  a  breach  of  the  peace,  and  liable  to  be  proceeded  against 
criminally. 

In  relation  to  the  allowance  of  the  certificate  by  the  county 
court,  it  is  mostly  a  question  of  fact;  and  the  decision  of  the 
county  court  is  not  revisable,  so  far  as  it  proceeds  on  matter  of 
fact.  If  it  were  allowed  in  an  improper  case,  it  would  perhaps 
be  otherwise.  The  opinion  of  the  jury,  that  they  did  not  con- 
sider the  trespass  willful  and  malicious,  is  not  material.  The 
court  are  to  determine  that  fact;  and  they  have  the  right  to  de- 
termine it  upon  what  was  disclosed  upon  the  trial.  Where  there 
has  been  a  full  trial,  it  would  be  absurd  to  hold,  that,  on  the 
question  whether  the  certificate  ought  to  he  allowed,  the  court 
are  bound,  as  matter  of  law,  to  hear  the  case  over  again.  We 
think  it  safe  to  hold,  that  it  must  rest  in  the  sound  discretion 
of  the  couniy  court,  whether  the  case  is  such  a  one  as  to  require 
a  further  hearing.  We  can  not  perceive,  that  any  legal  inference, 
as  to  the  character  of  the  assault,  is  to  be  drawn  from  the  ver- 
dict of  the  juiy.  If  any  inference  is  to  be  drawn,  it  was  an  in- 
ference of  fact  which  the  county  court  might  draw. 

From  the  verdict  of  the  jury  it  might  be  supposed,  they  con- 
sidered the  excess  of  force  as  small;  and  it  is  not  usual  for  juries 
to  measure  the  excess  of  force  by  so  small  a  scale,  as  was  adopted 
in  this  case,  provided  it  was  upon  that  ground  the  verdict  waa 
given  for  the  plaintiff;  but  probably  it  might  have  been  a  com- 
promised verdict.  But  be  this  as  it  may,  the  amount  of  dam- 
ages given  by  the  jury  can  not  control  the  county  court  in  rela- 
tion to  the  certificate.     They  are  to  judge  for  themselves,  whether 
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it  bbould  be  allowed  on  the  ground  that  the  trespass  was  willful 
and  malicious,  or  not. 

The  result,  then,  is,  that  the  judgment  of  the  county  court  is 
in  all  things  affirmed. 

RiooRD  OF  Former  Conyiction,  how  tar  Eyibencx:  See  CommomoeaUh 
T.  McPike^  50  Am.  Dec.  727. 

CKRTI7ICATE8  THAT  ACTS  OR  NEGLECTS  WERE  WiLLFtTL  AKD  MaLICIOCTS. — 

See.  1502,  c.  82,  Rev.  Laws  of  Vt.  (1880),  provides,  that  '*  a  person  shall  not 
be  admitted  to  the  liberties  of  the  jail  yard,  who  is  committed  on  execution 
apon  a  judgment  in  an  action  founded  on  tort,  when  the  court,  at  the  time  of 
such  judgment,  adjudges  that  the  cause  of  action  arose  from  the  willful  and 
malicious  act  or  neglect  of  the  defendant,  and  that  the  defendant  ought  to  be 
oonfined  in  dose  jail,  and  a  certificate  thereof  is  stated  in  or  upon  such  exe- 
oatuo."  It  had  been  held,  on  the  anthority  of  the  prindpel  case^  that  the 
gnmting  or  refusing  such  certificate  that  the  cause  of  action  arose  from  the 
willful  and  malicious  act  or  neglect  of  the  defendant  was  largely  a  matter  of 
fact  to  be  determined  by  the  county  court,  and  so  far  as  the  decision  of  that 
ooort  was  based  upon  its  tinding  such  facts  as  are  necessary  to  support  the 
eertificate,  it  was  not  revisable  in  the  supreme  court:  Afelendy  v.  Spcaddmgp 
M  Vt.  521;  Soule  y.  AuUi'M,  35  Id.  518;  Whiting  v.  Dow,  42  Id.  264. 
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[22  YxBMOirr,  88.] 

Kbtats  nf  LAiri>s  CRSiTSD  by  Parol,  haying  Force  and  Efvict  ov 
Estate  at  Will  by  revised  statutes,  chapter  60,  section  21,  may  be 
changed  into  tenancy  from  year  to  year,  when  possession  is  continued 
from  year  to  year,  and  rent  is  paid  semiannually. 

Tbvaivt  at  Will,  Bbcomino  Tenant  trom  Year  to  Year,  can  not  at  any 
time  during  year,  at  pleasure,  surrender  the  premises  against  landlord*! 
consent,  and  thus  excuse  himself  from  paying  rent. 

TXHA2fT  AbaNDONINO    POSSESSION    OF    PREMISES  IS   LlABLE    FOR    ReNT,    if 

tenancy  remains  undetermined. 
Tbvant's  Taking  in  Partner  in  Business  Carried  on  in  Premises 

TiEAflEn  does  not  alter  the  nature  of  tenancy,  no  new  agreement  having 

been  made  with  lessor. 
Fa80L  Agreement  Cbsating  Estate  at  Will,  although  modified  by  being 

turned  into  estate  from  year  to  year,  governs  the  rights  of  parties  as  to 

amount  of  rent,  and  times  when  same  is  payable. 

ASSUMPSIT  for  use  and  occupation  of  a  store.    The  opinion 
states  the  facts. 

SmaUey  and  Phelps,  for  the  defendant. 

C.  Russell,  for  the  plaintiff. 

Bj  Court,  Bennett,  J.     It  seems  from  the  bill  of  exceptionB, 
ihat  the  defendant  hired  of  the  plaintiff  his  store,  l^  a  verbol 
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contract,  for  the  period  of  five  years  from  the  first  of  April, 
1841,  at  an  annual  rent  of  one  hundred  and  twenty-five  dollars^ 
payable  semiannually,  on  the  first  days  of  April  and  October  in 
each  year,  and  that  the  defendant  went  into  possession,  under 
the  parol  agreement,  and  the  occupancy  was  continued  until 
the  twenty-first  or  twenty-second  of  July,  1844,  when  the  de- 
fendant quit  the  possession  of  the  store,  and  offered  to  give  up 
the  key  and  the  possession  to  the  plaintiff,  which  the  plaintiff 
then  declined  to  receive.'  The  store  remained  vacant  until  the 
twenty-eighth  of  November,  1844,  when  the  plaintiff  leased  it 
to  another  person,  at  an  increased  rent  of  ten  dollars,  who  went 
into  possession  under  his  lease.  The  case  further  finds,  that  the 
rent  had  been  semiannually  paid,  on  the  first  days  of  April  and 
October,  until  the  time  when  the  defendant  quit  the  possession 
in  July,  1844.  The  county  court  held,  that  the  plaintiff  should 
recover  that  portion  of  the  half-year's  rent  falling  due  the  first 
of  October,  1844,  which  had  not  been  paid;  to  which  the  de- 
fendant excepted. 

Though  in  the  court  below  the  plaintiff  claimed  to  recover 
rent  to  the  time  when  he  took  possession  by  his  tenant,  that  is, 
to  the  twenty-eighth  of  November,  1844,  yet  there  is  no  excep- 
tion on  his  part;  and  the  county  court  in  disallowing  the  rent 
to  the  extent  claimed,  probably  proceeded  upon  the  ground  that 
the  rent  could  not  be  apportioned.  The  correctness  or  incor- 
rectness of  such  an  opinion  we  are  not  now  called  upon  to  revise. 

The  only  question  now  is.  Has  the  defendant  any  ground  upon 
which  he  can  assign  error?  We  think  not.  .  It  is  true,  the  re- 
vised statutes,  chapter  60,  section  21,  declare  that  all  interests 
or  estates  in  lands,  created  without  any  instrument  in  writing, 
shall  have  the  force  and  effect  of  estates  at  will  only;  yet  we 
think  that  this  estate,  when  once  created,  may,  like  any  other 
estate  at  will,  by  subsequent  events,  be  changed  into  a  tenancy 
from  year  to  year.  In  the  case  before  us  the  lessee  entered  into 
possession,  and  the  possession  was  continued  from  year  to  year, 
until  July,  1844,  and  the  rents  semiannually  paid  by  the  lessee 
and  accepted  by  the  landlord.  From  these  facts  a  new  agree- 
ment may  well  be  presumed,  and  the  estate,  which  was  orig- 
inally created  by  the  statute  as  an  estate  only  at  will,  expands 
into  a  holding  from  year  to  year. 

This  is  the  settled  doctrine  of  the  English  courts,  under  their 
statute  of  frauds,  which  enacts,  that  all  parol  leases  of  land 
shall  have  the  force  and  effect  of  leases  or  estates  at  will  only. 
Bee  Doe  ex  dem.  Rigge  v.  Bell,  5  T.  R.  471;  Clayton  v.  Blakey,  8 
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Id,  3;  Doe  ex  dem.  CoUins  v.  Wetter,  7  Id.  478;  Boe  ex  dem,  Bree 
T.  ieea,  2  W.  Black.  1171.  See  also  Schuyler  v.  Leggett,  2  Cow. 
660;  and  Peoples,  Bickert,  8  Id.  226,  in  which  the  courts  of  New 
York  declared  the  law  of  that  state  to  be  the  same.  We  think 
the  words  of  our  statute  are  satisfied  by  holding,  that,  in  the  first 
instance,  the  estate  created  in  the  present  case  was  an  estatb  at 
will,  and  only  an  estate  at  will,  yet  that  it  should  inure,  like  other 
estates  at  will,  and  have  the  incidents  common  to  an  estate  at 
win,  one  of  which  is  its  convertibility  into  a  holding  from  year  to 
year  by  the  payment  of  rent.  To  go  further,  and  hold  that  the 
estate,  created  under  the  statute  as  an  estate  at  will,  must  ever 
remain  such,  would  be  to  go  beyond  the  statute,  and  evidently 
contravene  itaprovisions,  rather  than  obey  them.  The  expression 
in  the  statute,  "  shall  have  the  force  and  effect  of  estates  at  will 
only,"  evidently  implies,  as  we  think,  that  they  should  in  every 
respect  inure  as  a  lease  at  will. 

This  question  is  not  altogether  new  in  this  state.  In  the  case 
of  Hanchett  v.  Whitney,  2  Aik.  240,  it  was  held,  that  an  estate  at 
will,  created,  under  the  statute  then  in  force,  by  means  of  a 
parol  lease,  having  run  for  a  period  of  five  years,  was  converted 
into  a  tenancy  from  year  to  year.  The  provision  of  the  statute 
of  1797,  then  in  force,  was  in  effect  the  same  as  our  present 
statute. 

We  do  not  discover,  that  the  sixth  section  of  chapter  60  of 
the  revised  statutes,  page  812,  to  which  the  court  have  been 
referred,  has  any  special  bearing  upon  the  question.  The  pro- 
vision in  that  section,  that  any  lease  for  more  than  one  year 
shall  not  be  good  and  effectual  against  any  other  person  than 
the  lessor  and  his  heirs,  unless  the  same  has  been  acknowledged 
and  recorded,  answers  to  a  like  provision  in  the  fifth  section  of 
the  statute  of  1797.  The  provisions  of  the  statute  are  the  same 
as  to  deeds,  which  remain  unacknowledged  and  unrecorded. 

I  am  aware  that  in  Massachusetts,  in  the  case  of  Ellis  v.  Paige 
el  al.,  1  Pick.  43,  and  in  HoUia  v.  Pool,  3  Met.  351,  it  was  held, 
that  under  their  statute  of  1793,  a  person  entering  under  a  parol 
lease  for  any  certain  time  shall  not,  even  after  occupation  and 
payment  of  rent,  be  treated  as  a  tenant  from  year  to  year,  but 
shall  at  all  times  be  regarded  as  a  tenant  at  will.  The  statute  of 
Massachusetts  is  very  similar  in  its  phraseology  to  our  statute 
of  1797.  It  enacts  that  parol  leases  shall  have  the  effect  of 
leases  or  estates  at  will  only,  and  shall  not,  at  law  or  equity,  be 
deemed  or  taken  to  have  any  other  or  greater  force  and  effect. 
Though  the  statute  of  that  state,  as  w  ^11  as  the  statute  of  this  sti^te^ 
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is  decisive  against  Uie  creation  of  a  tenancy  from  year  to  year  in 
the  first  instance,  yet  I  do  not  see,  how  the  reasoning  of  the 
court  in  those  cases  applies  against  the  growth  of  an  estate  at 
will,  created  under  the  statute,  into  a  tenancy  from  year  to  year* 

It  is  true,  the  English  statute  of  frauds  has  an  exception,  as 
to  leases  not  exceeding  the  term  of  three  years;  and  this  is  dwelt 
upon  by  the  court  of  Massachusetts,  as  a  reason  why  the  decis* 
ions  of  the  courts  in  England,  under  their  statute,  should  not 
furnish  a  rule  for  them.  I  must  confess,  that  I  do  not  see  the 
force  of  the  reasoning  of  the  court,  which  would  prevent  an 
estate  at  will  from  being  turned  into  a  tenancy  from  year  to 
year  in  Massachusetts,  and  allow  it  imder  the  English  statute. 
In  the  case  of  Eanchett  v.  WhUney,  2  Aik.  240,  it  was  not  sup- 
posed, that  our  statute  of  1797  would  have  any  other  or  greater 
effect,  than  the  English  statute,  and  that  both  alike,  in  the  first 
instance,  declared  that  the  estate  created  by  a  verbal  lease  was 
only  an  estate  at  will,  unless  it  came  within  the  exception  ot  the 
English  statute,  and  that  under  our  statute  it  might  be  turned 
into  a  tenancy  from  year  to  year,  as  well  as  in  England.  The 
court  of  Maine,  in  the  case  of  Davis  v.  Thompson,  13  Me.  214, 
under  a  similar  statute,  have  followed  the  Massachusetts  cases; 
but  no  new  views  of  the  question  are  presented,  and  for  myself 
1  can  not  coincide  with  those  cases. 

It  is  said  by  Tindal,  C.  J.,  in  Begnart  v.  Porter,  7  Bing.  453, 
that ''  if  a  party  enters  and  pays  rent,  a  new  agreement  may  be 
presumed,"  and  that  this  is  the  ground  of  turning  the  tenancy 
into  a  holding  from  year  to  year:  See  also  Coxy,  Bent,  6  Id.  185. 
In  such  case  the  tenant  is  entitled  to  six  months'  notice,  ending 
with  the  expiration  of  the  year;  and  without  this  the  landlord 
can  not  eject  him.  From  this  it  could  follow,  that  the  defend* 
ant  could  not,  at  any  time  during  the  year,  at  pleasure,  surren- 
der the  premises  against  the  will  of  the  landlord,  and  thus 
excuse  himself  from  the  payment  of  accruing  rent. 

But  suppose  we  regard  the  continuing  interest  of  the  defend- 
ant in  the  store  to  be  still  only  that  of  a  tenant  at  will,  does  it 
follow,  that  the  defendant  could  have  the  right  at  any  time, 
without  previous  notice,  to  determine  his  estate,  and  thus  ex- 
cuse himself  from  all  liability  to  accruing  rents  ?  And  could  he 
especially  do  it  in  this  case,  at  least,  until  the  six  months'  rent, 
to  become  due  the  first  of  October,  1844,  had  fully  accrued? 
He  had  seen  fit  to  hold  over  after  the  first  of  April,  1844,  and 
could  he  determine  his  estate,  while  the  next  six  months  were 
running,  and  thereby  acquire  the  right  to  apportion  the  six 
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monihs*  rent  then  accmiiig?  But  for  myself  I  do  not  deem  it 
important  to  recur  to  this  ground.  I  am  fully  satisfied  to  treat 
it  as  a  tenancy  from  year  to  year. 

It  is  no  defense  in  this  case  that  the  defendant  abandoned  the 
possession  of  the  store.  If  the  tenancy  remained  undetermined^ 
he  is  liable  for  rent,  whether  he  in  fact  occupied  the  store  or 
not:  3  Steph.  N.  P.  2724;  Bedpath  v.  Roberts,  3  Esp.  225. 
The  plaintiff,  howerer,  can  not  claim  rent  from  this  defendant 
after  his  lease  of  the  twenty-eighth  day  of  November,  1844;  and 
the  couniy  court  limited  his  right  to  recover  rent  ending  with 
the  six  months'  rent  due  the  first  of  October,  1844,  and  this,  no 
doubt  upon  the  ground  that  the  plaintiff  could  not  determine 
the  tenancy,  while  the  next  six  months  were  running,  and  thus 
acquire  the  right  of  apportionment.  The  plaintiff  repossessed 
himself  of  the  store  by  and  through  his  new  tenant. 

The  fact  that  the  defendant,  after  haying  been  in  possession 
a  few  months,  took  a  partner  in  the  business  carried  on  in  the 
store,  can  not  alter  the  case.  No  new  agreement  was  made  in 
relation  to  the  occupancy  of  the  store  with  the  plaintiff.  The 
partner  of  the  defendant  might  well  be  considered,  foi»  the  time 
being,  as  in  under  him,  at  least,  as  a  quasi  tenant.  Besides,  it 
appears  that  after  about  two  years  the  partners  dissolved  their 
connection,  and  the  store  was  again  occupied  by  the  defendant 
individually. 

We  then  think  the  court  below  were  right  in  their  view  of 
the  law,  and  that,  although  the  contract  was  modified,  yet  it 
was  not  entirely  destroyed,  and  should  govern  the  rights  of  the 
parties  as  to  the  amount  of  rent,  and  the  times  when  the  same 
became  payable:  See  Schuyler  v.  Leggett,  2  Cow.  660. 

The  result  is,  the  judgment  of  the  county  court  is  affirmed. 

TxNAUCfY  AT  Will  Changed  into  Tenancy  fbom  Yeab  to  Yeab:  Sea 
Duke  V.  Harper,  27  Am.  Dec.  462.  An  estate  at  will  is  converted  into  a 
holding  from  year  to  year  by  the  payment  of  rent:  SUaby  v.  Allen,  43  Vt. 
177,  citin^r  the  principal  case.  But  a  tenancy  at  will  will  not  ripen  into  one 
from  year  to  year  if  it  lacks  the  essential  element  of  annual  rent:  Hich  v. 
Bolton,  46  Id.  88,  distinguishing  the  principal  case.  See  the  principal  case 
cited  in  Hammon  v.  Douglas,  50  Mo.  437,  in  giving  the  technical  reasons  why 
an  estate  created  by  parol,  having  the  force  and  effect  of  an  estate  at  will 
under  the  statute  of  frauds,  may  be  converted  into  a  tenancy  from  year  t« 
year. 

NoTiCB  to  Quit,  in  Holdiito  ukdeb  Leases  Void  by  Statute  of 
Fbafos:  See  the  sabject  discussed  in  note  to  Stedman  v.  Mcintosh,  42  Am. 
Dec.  132.  A  tenant  from  year  to  year  can  not  quit  at  pleasure,  and  thus 
dehar  the  landlord  of  all  accruing  rent;  in  such  a  tenancy  a  right  to  notice 
thoold,  at  least  to  some  extent,  be  regarded  as  reciprocal:  Hall  v.  Wadswortk^ 
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28  Vt.  412.  Where  a  tenant  at  \i^ill,  before  the  expiration  of  the  tenancy, 
quits  the  premises  and  offers  to  surrender  the  key  to  the  landlord,  and  upon 
his  refusing  to  receive  it,  throws  it  down,  and  after  the  tenant  has  left,  the 
landlord  takes  it  up  and  retains  it,  but  the  premises  remain  unoccupied  dur- 
ing the  remainder  of  the  term,  the  landlord  thereby  waives  no  right  as  to 
notice,  and  the  tenancy  is  not  determined:  WWiera  v.  Larrabee,  48  Me.  573. 
And  where  such  a  tenant,  under  a  verbal  lease  for  five  years,  after  occapylng 
a  year  and  a  half,  abandoned  the  premises,  without  giving  the  written  notice 
required  by  the  statute,  and  the  premises  remained  unoccupied  two  yearp — ^the 
plaintiff  knowing  of  the  abandonment  and  refusing  to  accept  possession — ^the 
defendant  is  liable  for  the  use  and  occupation  of  the  premises  for  the  two 
years,  and  the  liability  for  rent  is  not  limited  to  the  period  at  the  expiration 
of  which  be  could  have  surrendered,  had  written  notice  been  given:  RdUint 
▼.  Moody,  72  Id.  139,  all  citing  the  principal  case. 
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[22  ySBKOVT,  lU.] 
TUBNPHLE    C0RP0BATI0N*S    LIABILITY  FOR    INJURIES    AbISINO  FROM  WaNT 

OF  Repair  of  Road  is  co-extensive  with  that  of  towns  under  charter 
making  it  liable  for  "all  damages "  to  any  person  from  whom  toll  is  de- 
mandable,  and  damage  must  therefore  not  only  be  special  but  direct 

Turnpike  Corporation  is  not  Liable  for  General  Damages  resulting 
from  not  attempting  to  travel  highway,  or  from  not  being  able  to  travel 
as  expeditiously  as  otherwise,  because  of  its  insufficiency. 

Trial  may  bs  Stopped  if  county  court,  in  its  discretion,  is  satisfied  that 
no  cause  of  action  is  stated  in  declaration,  and  none  proved  on  trial,  al* 
though  declaration  is  traversed  instead  of  demurred  to. 

Plaintiff  may  be  Confined  to  Proof  of  Single  Injury  for  insufficiency 
of  highway,  where  he  avers  cause  of  action  arose  on  a  certain  day  and 
divers  other  days  between  that  day  and  the  commencement  of  suit. 

Turnpike  Corporation  is  not  Liable  for  injuries  caused  to  adjoining 
property  by  digging  clay  from  highway,  if  ordinary  care  and  prudence 
is  exercised. 

Trespass  on  the  case  against  a  turnpike  corporation.  The 
first  and  second  counts  in  the  declaration  alleged  that  the  de- 
fendants' road  was  the  necessary  and  only  means  of  com- 
munication of  the  plaintiff  with  the  village  of  Burlington,  to 
which,  and  other  places  adjacent,  the  plaintiff  transported  the 
produce  of  his  land,  being  compelled  for  that  purpose  fre- 
quently to  pass  and  repass  along  the  road;  and  that  owing  to 
the  defendants'  neglect  to  repair  the  same,  it  was  insuf&cient 
and  dangerous  for  the  pxirposes  of  travel,  and  at  times  wholly 
impassable,  whereby  the  plaintiff  was  impeded,  delayed,  and 
wholly  prevented  from  conveying  his  produce  and  transacting 
his  necessary  business,  thereby  suffering  great  loss  and  expense. 
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The  third  count  alleged  that  on  a  certain  day,  *'  and  on  divers 
other  days  between  that  day  and  the  commencement  of  the  suit," 
the  plaintiff's  teams,  through  want  of  repair  of  the  road,  were 
mired,  and  driven  into  ruts  and  holes,  and  over  rocks  and 
stones  in  the  road,  suffering  thereby  great  injury  and  destruc- 
tion. The  fourth  count  alleged  that  plaintiff's  fences,  which  he 
had  erected  to  protect  his  land  on  the  sides  of '  the  road,  were 
broken,  prostrated,  and  destroyed,  owing  to  the  excavation  of 
boles  and  pits  so  near  the  fences  as  to  cause  the  earth  to  fall 
away  from  them.  The  general  issue  was  pleaded,  and  the  court 
held  on  the  trial  that  the  plaintiff  could  not  recover  for  any 
general  damages  he  might  sustain,  whether  resulting  by  reason 
of  the  insufficiency  of  the  road,  from  his  not  attempting  to 
travel  it  at  certain  times,  or  from  his  not  being  able  to  travel  it 
as  expeditiously  as  otherwise,  and  therefore  the  evidence  of  the 
plaintiff  to  show  such  general  damages  was  excluded.  The 
court  also  held  that  the  plaintiff  must  be  confined  to  proof  of 
an  injury  sustained  at  some  one  time,  but  might  take  his  elec- 
tion, and  consequently  his  evidence  to  show  special  damages  at 
any  other  time  than  that  of  the  injury  for  which  he  had  elected 
to  proceed  was  rejected.  The  plaintiff  excepted  to  both  of  the 
above  rulings.  The  jury  were  charged  on  the  evidence  by 
plaintiff  and  defendants  under  the  fourth  count,  that  the  soil  in 
the  highway  could  be  used  in  a  reasonable  manner  to  repair  the 
road  running  through  or  contiguous  to  the  plaintiff's  land, 
provided  it  was  proper  and  necessary  that  clay  should  be  put 
upon  the  sandy  part,  and  the  place  where  obtained  was  the 
most  convenient  place,  but  that  the  defendants,  in  obtaining 
the  clay,  were  bound  to  use  ordinary  care  and  prudence  with 
reference  to  the  plaintiff's  rights,  and  were  liable  for  a  want  of 
it.  The  plaintiff  excepted  to  this  charge.  A  verdict  for  the 
plaintiff  was  returned  by  the  jury. 

SmcUley  and  Phelps,  for  the  plaintiff. 

A,  Peck,  for  the  defendants. 

By  Court,  Beihiett,  J.  It  is  to  be  taken,  in  this  case,  that  the 
business  of  the  plaintiff  called  upon  him  to  use  the  road  in  the 
manner  set  forth  in  the  two  first  counts  in  this  declaration;  and 
the  first  question  is.  Was  the  county  court  right,  as  matter  of 
law,  in  holding  that  the  plaintiff  could  not  recover  for  any  gen- 
eral damages,  whiclx  he  might  have  sustained,  whether  they  re- 
sulted from  his  not  attempting  to  travel  the  road,  at  particular 
times,  on  account  of  its  general  insufficiency,  or  from  his  not 
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being  able  to  travel  it  as  expeditiously  and  cany  as  large  loads, 
as  he  might  and  otherwise  would  have  done  ? 

To  enable  a  person  to  maintain  a  private  action  for  the  erec- 
tion of  a  public  nuisance,  he  must  have  sustained  some  damage 
more  peculiar  to  himself  than  to  others,  in  addition  to  the  incon- 
venience common  to  all;  and  I  understand  this  position  to  be 
admitted  by  the  plaintiff's  counsel.  Unless  this  were  the  rule, 
the  doctrine,  that  a  public  nuisance  is  to  be  proceeded  against 
only  by  indictment,  would  be  abrogated.  Though  the  general 
rule  is  well  settled,  yet  questions  have  often  arisen  in  respect  to 
its  application;  and  in  regard  to  what  shall  constitute  such  a  pe- 
culiar damage,  as  to  give  the  right  of  a  private  action,  there 
seems  to  be  some  conflict  in  the  cases. 

Some  have  assumed  the  ground,  that  the  injury  must  not  only 
be  peculiar  to  the  party,  but  also  direct,  and  not  consequential; 
and  of  this  description  are  the  cases  of  Paine  v.  Partrich,  Carth. 
194,  and  Hubert  v.  Groves,  1  Esp.  148.  In  the  latter  case  it  ap- 
peared, that  the  plaintiff  had,  by  reason  of  the  obstruction  uf 
the  public  highway,  been  prevented  from  carrying  on  his  busi- 
ness in  so  advantageous  a  manner  as  he  had  a  right  to  do,  and 
was  obliged  to  draw  his  coal,  timber,  etc.,  by  a  circuitous  and 
inconvenient  way;  yet  Lord  Kenyon  nonsuited  the  plaintii;,  and 
the  king's  bench  refused  to  set  aside  the  nonstiit.  The  opinion 
of  Lord  Holt,  in  the  case  of  Iveson  v.  Moore,  1  Ld.  Raym.  486, 
seems  to  be  based  upon  the  same  ground;  and  though  the  court 
of  king's  bench  were  equally  divided  in  opinion,  yet,  upon  con- 
sultation before  all  the  justices  of  the  common  pleas  and  barons 
of  the  exchequer,  they  were  all  of  opinion,  that  the  action  well  lay. 

The  grounds  of  that  opinion  I  am  not  aware  are  in  print;  but 
from  a  manuscript  note  made  by  WiUes,  chief  justice  of  the 
common  pleas,  it  would  appear,  that  the  reason,  which  the  judges 
mainly  went  upon,  was,  that  it  sufficiently  appeared,  that  the 
plaintiff  must  and  did  suffer  special  damage,  more  than  others, 
because  it  was  set  forth,  that  the  only  way  to  come  to  the  plaint* 
iff 's  coal  pits  from  one  part  of  the  country  was  through  the 
obstructed  way;  and  consequently  they  thought,  without  an 
averment  of  the  loss  of  customers,  it  should  be  taken,  that  the 
plaintiff  had  suffered  particularly  in  respect  to  his  trade,  by  the 
defendant's  wrong:  See  Chichester  v.  Lethbridge,  WiUes,  74,  note 
a.  The  case  came  up  upon  a  motion  in  arrest  for  the  insuffi* 
ciency  of  the  declaration,  and  the  allegation  was,  that  the  way 
was  stopped  up,  so  that  carts  and  carriages  could  not  oome  to 
the  plaintiff's  colliery. 
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I  consider,  however,  at  the  present  day,  that  the  decided 
bahmce  of  authority  sustains  the  position,  that  it  is  sufficient  to 
give  a  private  action  for  the  erection  of  a  nuisance  upon  a  public 
highway,  if  there  be  peculiar  or  special  damage  resulting  there- 
from, though  consequential  and  not  direct.  The  case  of  Wilkes 
V.  Httngerford  Market  Co.,  2  Bing.  N.  C.  281;  S.  C,  29  Eng. 
Com.  L.  336,  and  many  others  are  of  that  description. 

The  claim  which  the  plaintiff  made  for  damages  arising  from 
his  not  attempting,  at  certain  times,  to  travel  the  road,  because 
of  its  general  badness,  is  hypothetical;  and  I  apprehend  that 
there  is  no  case  which  would  warrant  the  position  that  this 
could  constitute  such  peculiar  damage  as  to  give  a  private  action 
for  a  public  nuisance.  If,  however,  this  were  an  action  on  the 
case  at  the  common  law  to  recover  damages  for  an  obstruction 
of  the  highway  by  some  positive  act,  whereby  the  plaintiff  was  de- 
layed in  passing  it,  or  enabled  to  carry  less  loads  than  he  other- 
wise might  and  would  have  carried,  it  might  well  admit  of  a 
question  whether  this  would  not  be  such  a  special  damage  as  to 
give  a  private  action.  The  case  of  Hart  v.  Basset,  T.  Jones,  156; 
4  Yin.  519,  was  one  in  which  the  plaintiff  was  entitled  to  receive 
tithes,  and  by  means  of  the  obstruction  was  forced  to  carry  them 
a  circuitous  route.  The  allegation  in  the  declaration  was,  that 
he  was  forced  to  carry  them  a  longer  and  more  difficult  way. 
This  was  the  only  damage  proved  on  trial,  yet  the  action  was 
held  well  to  lay. 

The  case  of  Bose  v.  MUes,  4  Mau.  &  Sel.  101,  was  where  the 
plaintiffs  were  compelled  to  cany  their  goods  over  land,  at  an 
increased  expense,  in  consequence  of  the  defendant's  mooring  a 
barge  across  a  public  navigable  canal.  If  a  person  is  hindered 
■and  impeded  in  the  transportation  of  his  goods  by  reason  of 
obstructions,  the  injury  seems  to  be  of  the  same  kind,  though 
perhaps  less  in  degree  than  if  he  was  compelled  to  take  a 
circuitous  route.  There  are  other  cases  analogous  in  prin- 
ciple. 

But  we  do  not  think  it  necessary  to  decide  the  question 
whether  the  evidence  offered  under  the  two  first  counts  showed 
such  a  special  injury  as  would,  upon  common-law  principles, 
have  given  a  private  action,  iu  the  case  of  an  obstruction  raised 
by  the  wrongful  act  of  an  individual.  In  this  state,  towns,  by 
statute,  are  laid  under  obligation  to  keep  and  maintain  their 
public  highways  and  bridges  in  sufficient  repair,  and  for  neglect 
in  this  particular  are  liable  to  indictment.  The  statute  also  pro- 
vides, that  if  any  special  damage  shall  happen  to  any  person,  his 
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team,  carriage,  or  other  property,  by  reason  of  the  insufficiency 
of  any  highway,  or  bridge,  in  any  town,  which  such  town  is  lia- 
ble to  keep  in  repair,  the  person  sustaining  such  damage  shall 
have  a  right  to  recover  the  same  in  an  action  on  the  case. 

I  take  it  to  be  well  settled,  that  if  the  statute  had  not  given 
the  action,  no  individual  who  had  sustained  special  damage 
through  the  neglect  of  the  town  to  repair  their  roads,  could 
maintain  a  suit.  It  may  be  said  that  where  an  individual  sus- 
tains an  injury  by  the  neglect  or  default  of  another,  the  law 
gives  a  remedy.  But  that  principle  does  not  apply  where  the 
public  are  concerned,  as  it  may  well  be  said  that  it  is  better  that 
an  individual  should  sustain  an  injury  than  that  the  public  should 
suffer  an  inconvenience.  In  Brooke's  Abridgment,  title  Action 
on  the  Case,  pi.  93,  it  is  said,  if  a  highway  be  out  of  repair  by 
which  a  horse  is  mired  (to  his  injury),  no  action  lies.  The  reason 
assigned  is,  that  the  public  are  bound  to  repair,  and  the  remedy 
is  by  presentment.  Upon  the  authority  of  the  case  cited  in 
Brooke,  the  court  of  king's  bench,  in  the  case  of  RiLSseU  et  ah  v. 
Inhabitants  of  the  County  of  Devon  ^  2  T.  E.  667,  held,  that  no 
action  would  lie  against  the  county  to  recover  damages  for  an 
injury  sustained  by  reason  of  a  bridge  being  out  of  repair  which 
the  county  were  bound  to  repair. 

If,  then,  upon  common-law  principles,  no  action  could  be 
maintained  against  a  town  for  an  injury  growing  out  of  their 
neglect,  recourse  must  be  had  to  the  statute  to  learn  how  far 
they  are  made  liable  to  a  civil  action.  We  think  it  must  not 
only  be  a  special  damage,  in  the  language  of  the  statute,  but 
direct  either  to  the  person  of  the  traveler,  to  his  team,  carriage, 
or  other  property,  and  that  the  damage  complained  of  musi 
result  to  the  person  of  the  traveler  or  his  property  while  he  or 
the  property  was  in  a  state  of  transition  over  the  road  or  bridge. 
In  the  connection  in  which  it  is  used,  it  is  evident  that  the  stat- 
ute, though  it  uses  the  expression  "  to  any  person,"  has  allusion 
to  the  rights  of  the  person  of  the  traveler;  and  we  think  it  was 
the  intention  of  the  legislature  in  the  use  of  the  words  "  or  other 
property,"  following  the  words  **  team  "  or  "  carriage,"  to  con- 
fine the  statute  to  such  property  as  should  be  on  the  road.  If 
the  expression  "  or  other  property  "  is  to  be  understood  in  an 
unlimited  sense,  it  would  seem  to  follow,  that  if  the  insufficiency 
of  the  road  operated  to  the  injury  of  the  traveler's  estate,  though 
remotely  and  indirectly,  as  by  compelling  him  to  be  at  the 
expense  and  loss  of  time  in  traversing  a  longer  and  more  difficult 
way«  as  in  the  case  of  Hart  v.  Basset^  he  would  have  his  private 
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addon.     We  do  not  think  the  legislature  intended  any  such  lat- 
itude of  construction. 

If  this  be  BO,  how  do  the  defendants  stand  ?  They  were  incor- 
porated in  1805,  and  are  made  liable  to  indictment  for  the  in- 
sufficiency of  the  road,  the  same  as  towns.  The  statute  also 
declares,  that  "  they  shall  be  liable  to  pay  all  damages,  which 
may  happen  to  any  person,  from  whom  toll  is  demandable, 
which  may  arise  from  want  of  repairs  on  said  road:"  See  acts  of 
1805,  p.  154,  sec.  5.  Though  the  expression,  ''all  damages,*' 
may  seem  broader  than  the  act  in  relation  to  towns,  yet  we 
think  it  was  only  the  intention  of  the  legislature  to  substitute 
this  corporation  in  the  place  of  the  town,  and  to  make  their  lia- 
bility co-extensive  with  that  of  towns.  No  reason  is  perceived 
why  it  should  be  more  onerous  than  that  of  towns.  The  town 
iB  relieved  from  all  liability,  as  it  respects  this  road;  the  public 
have  their  remedy  by  indictment;  and  why  should  the  rights  to 
individuals  be  more  extended  than  against  towns?  In  the 
charter  of  the  Boyalton  and  Woodstock  Turnpike  Company, 
granted  in  1800,  the  phraseology  in  regard  to  their  liability  is 
the  same  as  in  the  defendants'  charter;  and  in  the  case  of  Eich' 
ardson  et  al.  v.  i?.  S  W,  Turnpike  Co.,  6  Vt.  496,  it  was  held, 
that  they  were  liable  only  to  the  same  extent  as  towns  under 
the  general  statute.  We  then  come  to  the  conclusion  that  the 
court  below  were  right  in  regard  to  the  substance  of  the  thing, 
that  is,  that  the  testimony  offered  under  the  two  first  counts 
would  not  lay  the  ground  of  a  legal  right  to  recover,  though 
the  o£fer  were  proved  to  its  full  extent. 

The  question  then  arises,  Was  it  error  in  the  county  court, 
upon  the  proceedings  in  this  case,  not  to  submit  the  evidence  to 
the  jury  and  have  the  plaintiff's  damages  assessed  under  these 
counts?  I  am  aware  it  has  been  said  that  if  the  defendant 
plead  the  general  issue,  he  can  not  object  to  the  evidence,  or  to 
a  verdict's  being  found  for  the  plaintiff,  if  the  evidence  prove 
the  declaration,  though  the  declaration  do  not  set  up  any  legal 
cause  of  action.  I  apprehend  that  this  position  needs  at  least 
some  qualification,  and  that  the  court  may,  in  their  discretion, 
if  they  are  satisfied  that  no  cause  of  action  is  stated  in  the 
declaration  and  none  proved  on  trial,  stop  the  cause  on  trial, 
although  the  defendant  have  traversed  the  declaration,  instead 
of  demurring  to  it.  It  does  not  follow  from  this,  that  it  would 
be  error  in  the  court  not  to  do  it,  and  to  leave  the  issue  to  be 
found  against  the  defendant,  and  let  him  get  rid  of  the  verdict 
in  the  best  way  he  can. 
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In  England,  the  practice  is,  if  the  plaintiff  fail  to  prove  eyery 
fact  necessary  to  support  the  action,  or  if  the  facts  proved  are 
insufficient  in  law  to  maintain  an  action,  the  court  direct  the 
plaintiff  called:  1  Sellon's  Pr.  462.  In  Hubert  v.  Oroves,  1 
Esp.  148,  the  court  ordered  the  plaintiff  called;  yet  in  that  case 
the  plaintiff  had  proved  the  declaration,  and  the  only  question 
was,  whether  that  set  out  a  legal  cause  of  action.  That  case 
went  to  trial  under  a  plea  of  not  guiliy.  And  though  the  court 
can  not  nonsuit  the  plaintiff  against  his  consent,  yet  if  he  per- 
sist in  answering,  when  called,  the  court  will  direct  a  verdict 
against  him:  Sellon's  Pr.  464. 

We  have  not  adopted  the  practice  of  directing  the  plaintiff 
called,  but  our  practice  has  been,  in  such  case,  to  direct  a  ver- 
•lict  for  the  defendant,  unless  the  plaintiff  shall  elect  to  become 
nonsuit.  In  the  case  of  Smith  v.  Joiner  et  al.,  1  D.  Chip.  64,  the 
evidence  showed  a  cause  of  action  against  the  defendant,  but  the 
action  should  have  been  brought  in  the  name  of  the  sheriff,  and 
not  by  the  deputy,  as  it  was.  The  court  say,  as  this  matter  ap- 
pears upon  the  face  of  the  declaration,  it  should  have  been  de- 
murred to,  but  is  fatal  under  the  general  issue;  and  a  verdict  was 
directed  for  the  defendant.  The  case  of  Oleason  v.  Feck  et  al, , 
12  Yt.  56  [36  Am.  Dec.  829],  was  an  audita  querela,  and  the 
plea  not  guilty;  and  though  the  complaint  was  proved  against 
one  of  the  defendants,  yet  the  court  below  decided  the  action 
could  not  be  maintained  against  either.  The  declaration  would 
have  been  held  bad  on  demurrer.  The  judge  who  gave  the 
opinion  of  the  court  seemed  to  think  that  if  the  issue  had  been 
to  the  jury,  the  verdict  must  have  been  against  such  defendant; 
but  I  appprehend  it  is  immaterial  whether  the  issue  be  to  the 
court  or  jury.  Though  the  court  do  not  in  form  render  a  ver- 
dict, yet  they  find  the  issue;  and  if  they  find  the  issue  for  the 
plaintiff  and  give  judgment  in  his  favor,  upon  a  declaration  that 
sets  forth  no  cause  of  action,  it  will  be  reversed  upon  error; 
and  I  apprehend  the  court,  on  motion,  would  arrest  judgment. 

The  point  decided  in  the  case  of  Barney  v.  Bliss  etal.,2  Aik.  60, 
went  simply  to  show,  that  if  the  matter  in  a  plea  amounted  to  no 
defense,  and  the  plaintiff  took  issue  upon  it,  it  was  not  error 
for  the  court  to  admit  legal  evidence  to  prove  the  issue,  and  to 
direct  the  jury,  if  proved,  to  return  a  verdict  for  the  defendant. 
The  point  now  before  us  was  not  in  the  case  of  French  v. 
Thompson,  6  Yt.  58.  In  that  case  the  county  court  charged  the 
jury,  that  a  valid  promise  was  proved,  and  the  jury  found  for 
the  plaintiff.    The  case  does  not  establish  the  position,  that  if 
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the  promise  set  forth  in  the  declaration  and  proved  had  been 
Toid,  it  would  have  been  error  for  the  county  court,  if  they  had 
thougbt  proper,  to  have  directed  a  yerdict  for  the  defendant — 
though  perhaps  the  reasoning  of  the  learned  judge  goes  that 
length. 

It  is  said  that  in  such  case  the  plaintiff  is  entitled  to  a  verdict, 
because,  if  it  is  set  aside  upon  a  motion  in  arrest,  the  defend- 
ant recovers  no  costs.  But  I  do  not  apprehend  this  is  a  suffi- 
cient reason  why  the  court  should  be  compelled  to  do  a 
nugatory  act — especially  as  the  plaintiff  is  first  in  fault  in 
pleading.  If  the  declaration  were  defective  for  the  want  of 
some  averment,  which  would  be  cured  by  verdict,  and  the  proof 
were  sufficient,  the  court  doubtless  should  direct  the  issue  to  be 
found  for  the  plaintiff.  It  has  been  frequently  held  by  this 
court,  that  when  a  case  comes  up  upon  exceptions,  they  will 
look  into  the  whole  record,  and  if,  upon  the  whole  record,  the 
judgment  of  the  county  court  was  correct,  it  will  be  affirmed, 
though  there  may  have  been  error  in  the  decision  of  the 
county  court  upon  the  point  to  which  the  exceptions  were 
taken.  We  think  the  judgment  of  the  county  court  can  not  be 
reversed  upon  any  exception  taken  to  the  proceedings  of  that 
court  upon  the  two  first  counts. 

It  is  claimed,  that  there  was  error  in  the  county  court,  in  not 
confining  the  plaintiff,  under  his  third  count,  to  some  one  single 
injury,  accruing  at  some  one  time,  when  the  plaintiff  was  pass- 
ing over  the  road.  It  is  familiar  law,  that  if  a  trespass  be  of 
such  a  nature,  that  it  may  either  be  continued,  or  repeated,  the 
plaintiff  may  declare,  strictly  with  a  continuando,  or  in  the  mode 
adopted  in  the  present  case.  If,  however,  the  trespass  can  not 
be  continued,  or  repeated,  you  can  not  so  declare:  MonkUm  v. 
PaMey,  2  Salk.  638;  9  Bac.  Abr.  511. 

In  the  case  of  the  obstruction,  or  insufficiency  of  a  public 
highway,  it  is  the  per  qiLod,  which  is  the  gravamen  of  the  action — 
not  the  insufficiency  of  the  road.  The  injury  sustained  at  any 
one  time  can  not  be  continued,  or  repeated.  The  injuries  sus- 
tained on  different  days,  while  passing  the  road,  must,  from 
their  very  nature,  be  distinct  and  independent.  There  could  be 
no  more  a  continuation,  or  repetition  of  the  injury,  than  in  the 
case  of  taking  the  plaintiff's  horse.  It  is  undoubtedly  true, 
that  for  an  iz^jury  from  the  obstruction  of  a  private  right  of  way, 
the  declaration  may  be  with  a  continuando,  and  the  difference  is, 
that  in  the  latter  case  ihe  gravamen  of  the  action  is  the  stoppage 
of  the  way,  which  may  well  be  continued.     Where  the  injury  is 
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improperly  laid  with  a  confinuando,  the  plaintiff,  without  any 
waiver  on  his  part,  may,  upon  the  objection  of  the  defendant,  be 
confined  in  his  proof  to  a  single  injury,  though  it  might  be  the 
ground  of  a  special  demurrer:    Gould's  PI.  107,  sec.  95. 

This  court  are  satisfied  with  the  charge  of  the  court  below 
under  the  fourth  count  in  the  declaration.  The  damages  are, 
or  should  be,  assessed  to  the  landholders  with  the  expectation, 
that  the  public  may  take  materials  from  the  highway  for  the  pur- 
pose of  building  or  repairing  the  road.  The  question  as  to  the 
right,  raised  in  this  case,  was  decided  some  years  since  in 
Windsor  county,  where  timber  was  cut  upon  the  limits  of  the 
highway  to  repair  a  bridge;  and  the  true  rule  was  laid  down  by 
the  county  court  as  to  the  care,  which  the  public  should  use  in 
regard  to  the  landholder's  rights.  Upon  recurriug  to  the  dec- 
laration, it  will  be  found,  that  there  is  no  complaint,  that  the 
defendants  carried  the  clay,  dug  upon  the  highway  opposite 
to  the  plaintiff's  land,  beyond  the  line  of  his  farm  and  there  to 
be  used  on  the  highway.  But  if  this  question  arose  on  the 
declaration,  we  should  be  satisfied  with  the  ruling  of  the  county 
court. 

The  judgment  of  the  county  court  is  affirmed. 


Liability  of  Towns  for  Defective  Highways  did  not  exist  at  oom* 
mon  law  in  favor  of  one  injured  thereby:  Mower  v.  Inhabitants  of  Leteet' 
UTf  6  Am.  Dec.  63;  Hyde  v.  Totan  of  Jamaica,  27  Vt.  4^7,  458,  citing  the 
principal  case;  the  right  of  action  must  be  given  by  statute:  Eastman  v. 
Meredith,  36  N.  H.  298;  Jones  v.  City  of  New  Haven,  34  Conn.  13;  Mitchell 
V.  City  of  RocUand,  52  Me.  123;  Browning  v.  City  of  Springfield,  17  111. 
146;  and  municipal  corporations  are  not  liable  to  a  private  action  or  to 
indictment  for  failure  to  perform  duties  imposed  on  them,  not  by  their  char- 
ters, but  a  general  law,  except  when  expressly  made  subject  to  such  remedies 
by  the  statute  itself:  State  v.  Town  of  Burlington,  36  Vt.  524;  all  citing  the 
principal  case.  As  to  the  duty  of  towns  to  keep  their  roads  in  repair,  see 
Dutton  v.  Weare^  43  Am.  Dec.  590,  and  note  to  Riddle  v.  Proprietors,  5  Id.  42; 
Bancroft  v.  Lynnfidd,  29  Id.  623.  If  an  individual  suffer  special  damages  by 
an  obstruction  of  a  highway,  he  may  have  his  action  therefor:  Thaye*  v. 
Boston,  31  Id.  157;  but  special  injury  must  exist:  Id.;  Stetson  v.  Faxon^  31 
Id.  123;  and  the  injury  must  be  direct,  and  the  defect  the  immediate  und 
proximate  cause:  Hatch  v.  Robinson,  26  Vt.  739;  Hyde  v.  Town  of  JamoMXL, 
supra;  Stickney  y.  Town  of  Maidstone,  30  Id.  740;  all  citing  the  prin- 
cipal case.  But  an  injury  occasioned  to  an  individual  by  being  deprived  of 
the  use  of  a  highway,  in  consequence  of  its  being  blocked  up  with  snow,  ia 
not  special  damage,  and  no  action  can  be  maintained  against  the  town:  Oriffin 
v.  Sanbomton,  44  N.  H.  249;  and  see  Farrelly  v.  City  of  Cincinnati^  2  Disney, 
567,  541,  where  it  was  held,  that  if  one  having  access  to  other  routes  volun- 
tarily uses  a  founderous  way,  after  discovery  of  its  condition,  he  can  not  re- 
cover for  loss  from  its  continued  usage;  nor  can  an  omnibus  line,  forced  to 
abandon  the  nearest  route,  by  reason  of  the  non-repair  of  a  street,  and  leek 
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tto  deatiiuktion  by  longer  and  more  circuitoua  routes,  whereby  it  suffers  in- 
jary  to  its  business,  sustain  such  special  damage  as  to  entitle  it  to  maintain 
in  action  against  the  city — ^both  citing  the  principal  case.  If  one  ceoae  to  use 
a  highway  for  the  purpose  of  passing  and  repassing  thereon,  the  duty  and  lia- 
bility of  the  town  toward  him  in  regard  thereto  end;  so  held  in  maintaining 
that  a  person  traveling  on  Sunday,  in  violation  of  the  statute  prohibiting 
travelinjc  on  that  day,  except  from  necessity  or  charity,  can  not  recover  for 
injuries  sustained  by  reason  of  the  insufficiency  of  the  highway:  Johnson  v. 
Town  of  Ircuiburghy  47  Vt.  36,  citing  the  principal  case;  and  see  further,  in 
regard  to  injuries  sustained  while  traveling  on  Sunday:  Bosworth  v.  Inhab* 
iitaUs  of  Swanseyy  43  Am.  Dec.  441;  DvUon  v.  Weave,  Id.  590.  A  town  is 
liable  for  damages  arising  from  its  having  allowed  the  sides  of  a  traveled 
path  of  a  public  highway  to  be  unnecessarily  incumbered:  JohnMn  v.  Whit* 
fdd,  36  Id.  721;  and  for  an  injury  to  a  traveler  passing  over  a  high- 
vay  while  it  is  undergoing  repair:  Jacobs  v.  Bangor,  33  Id.  6«52.  As  to  notice 
by  the  town  of  defects,  how  inferred  and  proved,  see  Beed  v.  Northjield,  23 
Id.  662;  French  v.  Brunswick,  38  Id.  250. 

Pboprivtdbs  of  Pctblio  Highways  Liable  for  Defects. — The  proprie- 
tors of  a  canal  are  liable  for  its  insufficiency  to  allow  a  certain  raft  to  pass 
through  it,  when  their  act  of  incorporation  bound  them  to  construct  their 
canal  so  that  such  rafts  could  pass  through:  Biddle  v.  Proprietors,  5  Am. 
Dec  35.  If  any  person  suffer  a  direct,  special  injury  by  reason  of  the  in- 
sufficiency of  a  bridge,  carrying  a  highway  over  a  canal,  which  the  canal 
company  was  bound  by  their  charter  to  repair,  he  may  recover  of  the  com- 
pany the  damages  sustained:  Pennsylvania  etc.  Canal  Co,  v.  Oraham,  63  Pa. 
St.  296.  Under  the  revised  statutes  of  Maine,  there  is  no  essential  difference 
between  the  obligations  and  liabilities  resting  upon  toll-bridge  corporations 
and  upon  towns  charged  with  the  maintenance  of  a  bridge:  OrcuU  v.  KiUery 
Point  Bridge  Co.,  53  Me.  502;  both  cases  citing  the  principal  case. 

Action  bt  Ai>jacbnt  Owner  for  Nuisance  in  Highway:  See  Mayhew 
V.  N'crton,  28  Am.  Dec.  300,  and  note;  and  for  injuries  caused  by  grading 
streets:  Meares  v.  ComnCrs  of  WmmmgUm,  49  Id.  412,  and  note,  collecting 
prior  cases  in  this  series. 

The  principal  case  is  further  cited  in  Amidon  v.  Aihen,  28  Vt.  441, 
to  the  point  that  it  is  in  the  discretion  of  the  court,  if  all  the  facts  in  an  in- 
sufficient declaration  are  proved,  to  allow  a  verdict  for  the  plaintiff  leaving 
the  defendant  to  move  in  arrest  of  judgment,  or  at  once  direct  a  verdiot  for 
the  delBDdant;  and  see  also,  to  the  same  effect,  Batchelder  ▼.  Kinney,  44  Id. 
U7. 
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[6  Obattak,  414.] 

Mabktaqb  Abticlbs  Madb  between  Infant  Fbmb  and  hbb  Ihtknpkd 

Husband  will  be  enforced  by  a  court  of  equity,  where  they  are  beneficial 

to  her  and  to  her  contemplated  issue. 
Marbiagb  Abtioles  Madb  between  GnAJU>iANS  of  Infant  Feme  and  her 

intended  hnsband,  but  to  which  she  is  not  a  party,  do  not  bind  her. 
Deed  of  Mabried  Wobian  is  Void  as  to  Heb  where  the  certificate  of 

acknowledgment  fails  to  show  her  privy  examination  as  required  by  law. 

Bill  in  equity  filed  by  the  children  of  Elizabeth  Steptoe,  de- 
ceased. In  1782,  a  marriage  being  about  to  take  place  between 
William  Step  toe  and  Elizabeth  Eobinson,  who  was  then  an 
infant  possessed  of  a  large  estate,  real  and  personal,  her  guard- 
ians entered  into  articles  of  agreement  with  said  William, 
reciting  the  intended  marriage  and  her  infancy,  and  covenanting 
on  the  part  of  said  Steptoe,  that  if  the  marriage  should  take 
place,  he  would,  after  the  said  Elizabeth  attained  her  majorily, 
join  her  in  making  a  settlement  of  certain  lands  and  slaves,  in 
trust  for  him  and  her  for  their  joint  lives,  and  if  there  were 
children  of  the  marriage,  after  the  death  of  said  William  and 
Elizabeth  remainder  to  such  child  or  children  as  she  should  by 
will  appoint,  and  failing  such  appointment,  to  her  heirs  forever. 
Elizabeth  Bobinson  was  not  a  party  to  these  articles.  After  the 
marriage,  the  husband  and  wife  executed  a  deed  of  the  lands 
and  slaves  named  in  the  articles  to  Ealph  Wormley,  jun.,  upon 
the  trusts  above  stated.  This  deed  was  acknowledged  in  court 
by  Steptoe  and  wife,  and  was  ordered  to  be  recorded;  but  the 
certificate  cf  the  clerk  did  not  show  that  the  wife  was  examined 
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priTily  and  apart  from  her  husband,  and  that  the  deed  had  been 
explained  to  her.  William  Steptoe  died,  leaving  suryiying  him 
his  wife  and  several  children.  After  his  death,  Mrs.  Steptoe 
sold  a  part  of  the  lands  above  mentioned  to  pay  her  debts,  and 
BovTan  became  the  purchaser.  After  the  death  of  Mrs.  Steptoe, 
the  complainants  filed  this  bill  to  set  aside  the  last-named  con- 
veyance, on  the  ground  that  she  had  but  a  life  estate  in  the 
land,  and  after  her  death  it  belonged  to  them,  under  the  terms 
of  the  maixiage  settlement.  The  circuit  court  ordered  the  bill 
dismissed.    The  other  facts  appear  from  the  opinion. 

JSdrruKm,  for  the  appellants. 

Leigh,  for  the  appellees. 

By  Court,  Baldwin,  J.  The  court  perceives  nothing  to  dis- 
approve in  the  decision  of  this  court  in  TM  v.  Archer  e<  oZ.,  3 
Hen.  &  M.  899  [3  Am.  Dec.  657].  The  essential  principle  of 
that  decision  is  understood  to  be,  that  marriage  articles  made  be- 
tween an  mfsjii/eme  and  her  intended  husband,  beneficial  to  her 
and  her  contemplated  issue,  are  obligatory  upon  the  parties,  and 
will  be  enforced  in  a  court  of  equity  by  a  settlement  in  conform* 
ity  therewith,  on  the  application  of  the  issue  of  the  marriage. 

Such  a  contract  is  thus  distinguished  from  other  contracts, 
voidable  at  the  election  of  an  infant  party.  The  distinction  is 
believed  to  be  wise  and  salutary.  Infants  of  certain  ages  being 
capable  in  law  of  contracting  marriage,  if  their  contracts  with 
the  other  party,  made  in  contemplation  thereof,  and  with  the 
view  of  securing  a  provision  for  them  and  their  oflfspring,  could 
be  set  aside  by  them  at  future  periods,  by  their  mere  election, 
the  consequence  would  be,  that  such  agreements  or  settlements 
could  not  be  made  with  safety  by  the  other  party  to  the  marriage 
without  a  special  act  of  the  legislature,  and  they  would  be 
greatly  discouraged,  or  rendered  not  only  precarious,  but  often 
mischievous. 

The  principle  of  this  distinction  is  countenanced  by  the  opin- 
ions of  great  English  judges  prior  to  our  revolution.  It  is 
true,  that  since  our  separation  from  the  mother  country,  it  has 
been  shaken  and  perhaps  overturned  there  by  a  contrary  doc- 
trine. But  that  furnishes  no  good  reason  why  we  should  adopt 
views  believed  to  be  narrow  and  injudicious,  especially  against 
the  authoritative  adjudication  of  our  own  judges. 

The  court,  however,  though  expressing,  to  avoid  misappre- 
hension, its  approbation  of  the  principle  above  mentioned,  is 
farther  of  opinion  that  the  same  is  not  properly  applicable  to 
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the  present  case.  Here  the  infant  feme  was  no  party  to  the 
marriage  articles;  which  were  made  between  her  guardians  on 
the  one  part,  and  her  intended  husband  on  the  other;  and  which 
can  not  have  the  effect  of  divesting  her  property,  without  hold- 
ing that  her  guardians  had  authority,  without  her  concurrence, 
to  alienate  her  estate.  This  would  be  unwarranted  by  any 
sound  principle,  unnecessary  for  the  validity  of  marriage  agree- 
ments and  settlements,  and  impolitic,  in  subjecting  minors  to 
such  dispositions  of  their  property,  without  their  knowledge, 
and  even  against  their  will. 

The  court  is  therefore  of  opinion,  that  the  marriage  articles 
in  question  were  of  no  obligatory  force  upon  the  infant  feme; 
and  that  the  deed  of  settlement  made  after  the  marriage,  in  con- 
formity with  those  articles,  had  no  greater  effect,  being  merely 
void  as  to  her  (even  upon  the  supposition  that  she  had  then 
attained  full  age,  of  which  there  is  no  evidence  in  the  record), 
for  want  of  the  privy  examination  required  by  law.  In  such  a 
case,  it  is  true,  there  may  be  acts  of  the  feme,  after  she  has  at- 
tained full  age,  and  when  sui  juris,  of  such  a  nature  as  to  adopt 
or  ratify  the  marriage  agreement  made  for  her  by  her  guardian. 
What  should  be  the  character  of  such  acts,  it  is  unnecessary  to 
consider  in  the  present  case,  there  being  no  evidence  whatever 
tending  that  way. 

It  is  therefore  the  opinion  of  the  court,  that  there  is  no  error 
in  the  decree  of  the  circuit  court  dismissing  the  bill  of  the  ap- 
pellants; and  it  is  decreed  and  ordered  that  the  same  be  affirmed, 
with  costs  to  the  appellees. 

AtJiKN,  J.  The  wife  never  having  executed  the  articles 
entered  into  between  her  guardians  and  intended  husband  be- 
fore marriage,  and  while  she  was  an  infant,  and  there  being  no 
evidence  of  any  election  to  take  under  the  articles  after  the 
death  of  her  husband,  I  concur  in  the  decision  affirming  the 
decree;  but  express  no  opinion  upon  the  question,  whether  it  is 
competent  for  an  infant  to  bind  his  real  estate  by  a  marriage 
settlement,  it  not  being  necessary  to  the  decision  of  this  case. 

Cabell,  P.,  absent. 

Deed  of  Infant  Feme  Covebt  is  Void,  though  dated  after  her  majority: 
Schroder  v.  Decker^  49  Am.  Dec.  538,  note  541. 

Acknowledgment  of  Deed  bt  Feme  Covert:  See  Jones  v.  Leiwie,  47  Am. 
Dec  338,  note  340,  where  other  cases  are  collected;  Jamee  v.  Fifik,  Id.  Ill, 
note  114;  Livingston  v.  KeUelle,  41  Id.  166,  note  168,  where  this  snbjeot  U 
discussed  at  length. 

Infancy  of  Wife  at  Time  of  Mabriaoe  Settlement  no  ground  for 
letting  it  aside,  when:  See  Lee  v.  Stuart,  21  Am.  Dee.  599. 
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ROSSEB  ET  AL.   V.   FbANSLZN. 

[6  Obattav,  1.] 

Wbkbs  Tkstatob  Puts  his  Mark  to  SuBscRiFrioir  of  his  Nakb  to  his 
will  in  the  pnoeDoe  of  two  or  more  sabscribiDg  witneasee,  this  is  *  sofiS- 
dent  Bgning  thereof,  within  the  meaning  of  the  statute. 

It  d  hot  NxasasABT  vob  Subsgribino  Witnsssxs  to  Six  Tcbsatob  Siojr 
his  win,  nor  that  he  ahoald  acknowledge  to  them  his  signature  thereto, 
or  even  that  the  instrument  Ib  his  wiU.  It  is  sufficient  if  he  acknowl- 
edges^ in  their  presence,  that  the  act  is  his,  with  a  knowledge  of  the  con* 
tents  cl  the  instrument,  and  with  the  intention  that  it  shall  be  the  tes- 
tunsDiary  ditposition  of  hit  property.  Such  acknowledgment  is  a 
xatifleation  of  the  signature,  whether  made  by  himself,  or  by  another  in 
his  presence  and  by  hit  direction. 

Wbkbb  Will  ib  Siohxd  bt  Rxqubst  of  Tbstatob  and  in  his  presence, 
the  subsequent  addition  by  him  of  his  mark  to  the  signature  so  made  is 
superfluous.  And  whether  such  mark  Ib  added  before  or  after  the  wit* 
nssses  subscribed  the  will  is  not  material,  where  the  whole  transaction 
is  one  continuous  uninterrupted  act,  conducted  and  completed  within  a 
Ufw  minutes,  while  all  concerned  in  it  continued  present,  and  daring  the 
unbroken  supervising  attesting  attention  of  the  subscribing  witnesses. 

SoPBBflEDXAS.  The  couniy  court  admitted  to  probate  the  will 
xetezred  to  in  the  opinion,  and  the  contestants  appealed  to  the 
drcait  court,  which  affirmed  the  judgment  of  the  counly  court. 
The  contestants  then  applied  to  this  court  for  a  supersedeas, 
which  was  allowed.     The  other  facts  are  stated  in  the  opinion. 

Baiddin,  for  the  appellants. 

Fatten  and  Oarlandf  for  the  appellee. 

By  Ck)urt,  Baldwin,  J.  The  eyidence  in  the  cause  is  satis- 
bctoiy  to  prove  that  the  paper  writing  propounded  as  the  last 
will  and  testament  of  Jane  Wood,  deceased,  was  acknowledged 
by  her  as  her  act  in  the  presence  of  the  attesting  witnesses,  who 
Bubecribed  the  sam6  as  such  in  her  presence,  and  moreover  at 
her  request;  that  the  testatrix  was  at  the  time  of  sound  dispose 
ing  mind  and  memory,  understood  the  nature  and  contents  of 
the  instrument,  designed  the  testamentary  disposition  of  her 
property  thereby  made,  and  was  in  no  wise  the  subject  of  any 
fraud  or  undue  influence.  The  case,  therefore,  turns  upon  the 
question  whether  the  formal  execution  and  attestation  of  the 
mstrument  was  in  the  mode  prescribed  by  law. 

Our  statute  law  requires  a  will,  whether  of  realty  or  person- 
alty, to  be  in  writing,  and  signed  by  the  testator,  or  by  some 
other  person  in  his  presence  and  by  his  direction,  and  more- 
over, if  not  wholly  written  by  himself,  to  be  attested  by  two  or 
more  credible  witnesses  subscribing  their  names  in  his  presence. 

Am.  Dxo.  Vol.  JAl—1 


08  BossEB  u  Franklin.  [Yirginiai 

The  paper  in  question  appears  upon  its  face  to  be  signed  with 
the  name  and  mark  of  the  testatrix,  and  sabscril)ed  with  the 
names  of  two  of  the  attesting  witnesses,  and  with  the  name  and 
mark  of  the  third.  The  names  of  the  two  former  witnesses,  to 
wit.  Neighbours  and  Cralle,  who  were  dead  at  the  time  of  the 
probate  in  the  county  court,  are  proved  to  be  in  their  hand- 
writing, and  the  name  of  the  third,  to  wit,  Driskill,  who  has 
been  examined  in  the  cause,  is  proved  to  be  in  the  handwriting 
of  Neighbours,  and  the  body  of  the  will,  together  with  the 
signature  of  the  testatrix's  name,  is  also  proved  to  be  in  the 
handwriting  of  Neighbours.  The  surviving  witness,  Driskill, 
proves  the  acknowledgment  of  the  testatrix  in  the  presence  of 
himself  and  the  other  two  witnesses;  that  his  own  name  was 
written  by  Neighbours,  at  his  own  request,  and  the  mark 
thereto  made  by  himself;  and  that  Neighbours  and  Cralle  wrote 
their  own  names.  Driskill  also  proves  that  the  testatrix  put 
her  mark  to  the  subscription  of  her  name;  but  he  states  tJiat 
when  he  made  his  mark,  which  was  after  the  other  witnesses 
had  written  their  names,  the  testatrix  had  not  put  her  mark  to 
the  subscription  of  her  name,  but  made  it  subsequently;  and 
the  inquiry  is,  whether  the  fact  be  according  to  the  recollection 
of  the  witness,  and  if  so,  whether  under  the  circumstances  it  be 
material. 

The  surviving  witness,  Driskill,  proves  that  the  testatrix  ac- 
tually executed  the  instrument  in  the  presence  of  himself  and  the 
other  two  witnesses  by  her  affixing  her  mark  to  the  subscription 
of  her  name,  and  this  is  a  sufficient  signing  within  the  meaning 
of  the  statute;  so  that  the  only  thing  which  can  be  material  in 
this  part  of  the  inquiry  is,  whether  she  made  her  mark  before  or 
after  the  subscription  of  the  witnesses.  The  proof  that  the  sig- 
natures of  the  two  deceased  witnesses  is  in*  their  handwriting  is 
secondaiy  evidence  derived  from  them,  that  prima  facie  all  the 
essential  requisites  of  the  statute  were  observed.  It  is  moreover 
a  fair  presumption  that  the  witness  Neighbours,  who  wrote  the 
will,  and  concurred  in  its  attestation,  gave  his  attention  as  the 
confidential  friend  of  the  testatrix,  to  its  due  execution  in  the 
proper  order  of  time.  The  surviving  witness,  Driskill,  is  an  il- 
literate person,  who  gives  his  recollection  after  the  lapse  of  more 
than  sixteen  years,  as  to  the  order  of  time  of  one  of  several  in- 
cidents occurring  within  the  brief  period  of  a  few  minutes;  and 
he  api>ears  to  be  mistaken  as  to  the  season  of  the  year  in  which 
the  whole  transaction  occurred.  If  the  moment  of  time  at  which 
the  testatrix  made  her  mark  be  material,  the  courts  below  who 
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had  that  witness  before  them,  enjoyed  a  better  opportunity  than 
this  f orom  of  forming  a  correct  judgment  in  regard  to  the  credit 
and  weight  due  to  his  testimony;  and  all  circumstances  consid- 
ered, we  can  not  undertake  to  say  that  they  did  not  estimate  it 
correctly;  and  upon  the  whole,  the  fair  inference  is  that  the  tes- 
tatrix made  her  mark  before  the  subscription  of  the  witnesses. 
If  this  were  otherwise,  can  it  be  considered  material  ? 

It  is  not  necessary  that  the  subscribing  witnesses  to  a  will 
should  see  the  testator  sign,  or  that  he  should  acknowledge  to 
them  the  subscription  of  his  name  to  be  his  signature,  or  even 
that  the  instrument  is  his  will.  It  is  enough  that  he  should 
acknowledge  in  their  presence  that  the  act  was  his,  with  a 
knowledge  of  the  contents  of  the  instrument,  and  the  design 
that  it  should  be  the  testamentary  disposition  of  his  property. 
If  the  paper  has  been  subscribed  by  himself,  such  an  acknowl- 
edgment is  a  recognition  and  ratification  of  his  signature.  If  his 
name  has  been  subscribed  to  it  by  another,  such  acknowledg- 
ment is  a  recognition  and  ratification  of  the  signature  as  having 
been  made  for  him  in  his  presence  and  by  his  direction.  In 
this  case,  if  the  testatrix  made  her  mark  after  the  attestation  of 
the  witnesses,  it  seems  to  have  been  an  afterthought,  and  not 
in  pursuance  of  any  design  conceived  prior  to  the  attestation. 
The  witness  Driskill  proves  that,  upon  making  his  mark  to  the 
subscription  of  his  name,  he  handed  the  pen  to  the  testatrix, 
who  remarked  to  the  witness  Neighbours:  "  As  you  have  written 
my  name,  1  will  make  my  mark."  The  fair  presumption,  there- 
fore, from  the  evidence  is,  that  the  name  of  the  testatrix  had 
been  written  by  Neighbours  in  her  presence  and  at  her  request, 
without  any  design  on  her  part  to  a£ix  her  mark  to  it,  until  the 
idea  occuiTed  after  the  attestation  of  the  witnesses,  and  in  that 
aspect  it  was  a  work  of  supererogation. 

And,  moreover,  the  fact,  whether  in  the  order  of  time  the 
testatrix  made  her  mark  before  or  after  the  subscription  of  the 
witnesses,  is,  under  the  circumstances,  in  no  wise  material,  inso- 
much as  the  whole  transaction  must  be  regarded  as  one  continu- 
ous, uninterrupted  act,  conducted  and  completed  within  a  few 
minutes,  while  all  concerned  in  it  continued  present,  and  during 
the  unbroken  supervising  attesting  attention  of  the  subscribing 
witnesses. 

Bboosb,  J.,  concurred  in  affirming  the  judgraent. 

Judgment  affirmed. 

DAHizLy  J.,  absent. 


100  Rust  v.  Ware.  [Virginia, 

Will  mat  bx  Sioved  bt  Making  Mark:  See  Say  v.  BUI,  49  Am.  Dec. 
647,  note  650;  Chinffee  v.  Baptist  Missionary  C.  of  N.  Y.,  40  Id.  224,  note  231. 
And  subscribing  witness  may  sign  by  making  his  mark:  See  «/eMe  v.  ParhtT^ 
post,  102.  But  under  the  Pennsylvania  statute,  signing  by  a  mark  is  in  no 
case  sufficient:  GrahiU  v.  ^orr,  47  Id.  418,  note  422,  where  othef  Pennsyl- 
vania cases  are  collected. 

EzBOunoN  AND  ATTESTATION  OF  WiLLS  Gbneballt:  See  JoMnoey  t. 
Thome,  45  Am.  Dec.  424,  note  442,  where  a  large  number  of  cases  Ss  ool- 
lected;  NelKm  v.  McGiffert,  49  Id.  170,  note  174. 

The  pbinoifal  case  is  citei>  in  Btame  v.  Yerby,  12  Gratt.  244,  to  the 
point  that  it  is  enough  if  the  testator  acknowledges  in  the  presence  of  the 
witnesses  that  the  signature  to  his  will  is  his  act,  with  a  knowledge  of 
the  contents  of  the  instrument;  and  in  Parraimcrt  v.  Taylor,  11  Id.  246,  to 
the  point  that,  whether  a  testator  makes  his  signature  before  or  after  the  wit- 
nesses sign  it,  is  immaterial,  where  the  whole  transaction  is  one  cantinuona 
act,  completed  within  a  few  minutes;  also  in  the  same  case,  at  page  257,  to 
the  point  that  it  is  immaterial  whether,  at  the  time  a  testator  signs  a  oodkil, 
.ke  calls  it  a  codicil  or  not 


Rust  et  al.  v.  Wabe. 

(6  Obattah*  60.] 

Bsuet  against  Judombnt  at  Law  Rendebed  bt  Mistake  and  miaoalea- 
lation  on  the  part  of  the  jury  will  be  granted  by  a  court  of  equity, 
where  the  evidence  of  such  mistake  and  miscalculation  would,  if  discov- 
ered in  time,  have  furnished  good  ground  for  a  new  trial  And  when 
the  case  is  one  that  requires  the  settlement  of  accounts,  this  court  will 
not  direct  a  new  trial  at  law,  but  will  order  a  reference  to  a  commis- 
sioner, and  will  itself  give  the  proper  relief. 

Bnx  filed  in  1843  to  obtain  an  injunction  to  a  judgment  at 
law.  The  judgment  sought  to  be  enjoined  was  obtained  in  an 
action  of  assumpsit  brought  by  Josiah  W.  Ware  against  James  G. 
Ford,  William  Bust,  Alfred  Bust,  and  Bichard  K.  Littleton, 
late  partners  under  the  style  of  James  C.  Ford  &  Co.,  to  re- 
cover the  amount  of  an  account  for  grain  delivered  by  the 
plaintiff  at  the  mill  of  the  defendants.  All  the  defendants  in 
said  action  were  served  with  process,  except  Ford,  who  was  ab* 
sent  from  the  state  and  insolvent.  Judgment  was  rendered  for 
seven  hundred  and  sixty-eight  dollars  and  forty-two  cents,  and 
interest  thereon  from  the  twenty-eighth  of  January,  1839.  The 
bill  in  this  case  charged  that  on  a  fair  settlement  of  the  ac- 
counts between  the  complainants  and  Ware,  they  would  be 
found  to  be  but  little  indebted  to  him;  that  at  the  time  tha 
judgment  was  rendered  against  them  they  were  unable  to  prO' 
cure  the  personal  attendance  of  Ford,  and  that  without  his  evi- 
dence they  could  not  make  a  defense  at  law.     It  also  charged 
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that  since  the  judgment  was  rendered  William  Bust  had  dis- 
covered such  information  as  showed  clearly  the  gross  injustice 
of  the  judgment,  and  that  no  reasonable  diligence  could  have 
brought  this  information  to  light  prior  to  the  judgment;  that 
Ware  admitted  that  the  amount  due  to  him  did   not   exceed 
the  sum  of  four  hundred  and  forty- three  dollars;   that  Will- 
iam Rust  believes  that  said  last-named  sum  is  more  than  is 
justly  due  to  said  Ware;   that  before  the  commencement  of 
Ware's  action  he  claimed  that  only  about  one  hundred  dollars 
was  due  him  from  Ford  &  Co.     The  bill  called  upon  Ware  to 
answer  fully  the  allegations  of  the  bill,  and  particularly  that 
one  which  charged  that  he  had  admitted  that  four  hundred  and 
forfy-three  dollars  only  was  due  to  him.    The  prayer  was  for  an 
injunction  to  the  judgment,  for  a  new  trial,  or  a  reference  of 
the  accounts  to  a  commissioner,  and  for  general  relief.     Ware 
answered  the  bill.     He  denied  that  Ford's  presence  was  neces- 
sary to  enable  the  defendants  in  the  action  of  amjLjnpsit  tpi  make 
their  defense.     He  admitted  .that,  i^n,  ascejrtainingtbe^ Valance, 
there  might  havp  beencp:or"ip  the  puJ';ulations,'knS[  injustice 
thereby  done  to  .'tl^  'plalntlffd.     But  he  positively  denied  that 
William  Bust  had  obtained  such  information  as  showed  that 
the  judgment  was  grossly  unjust,  and  that  no  reasonable  dili- 
gence could  have  brought  such  information  to  light  prior  to  the 
judgment.     He  stated  that  William  Bust  had  in  1843,  after  the 
judgment  was  rendered,  called  his  attention  to  certain  errors  in 
the  calculations,  and  that  being  at  that  time  in  want  of  money 
he  bad  agreed  to  make  a  deduction  of  the  amount  of  the  alleged 
error,  if  Bust  would  agree  to  pay  the  residue  in  cash  forthwith, 
but  that  Bust  declined  to  do  so.     He  denied  that  he  had  ever 
said  that  not  more  than  one  hundred  dollars  were  due  to  him  on 
the  accounts.     He  relied  upon  the  judgment,  and  claimed  that 
the  plaintiffs  were  precluded  from  inquiring  into  the  supposed 
errors  in  the  verdict.     One  witness  testified  that  Ware  had  said 
to  him  that  the  amount  due  to  him  from  Ford  &  Co.  was  about 
one  hundred  dollars,  and  that  Bust  had  learned  of  this  state- 
ment for  the  first  time  long  after  the  judgment  was  rendered. 
Another  witness  testified  that,  at  the  time  when  Bust  and  Ware 
examined  the  papers,  Ware  said  that  four  hundred  and  forty- 
three  dollars  seemed  to  be  the  true  amount  which  was  due  from 
Ford  &  Co.  to  him.     The  court  below,  after  hearing  the  cause 
in  1844,  dissolved  the  injunction  and  dismissed  the  bill,  with 
costs,  whereupon  the  complainants  applied  to  this  court  for  an 
appeal,  which  was  allowed. 


102  Jesse  v.  Pabeeb's  ADM'Ba  [YiTgima^ 

Bobinsony  for  the  appellants. 

Morson,  for  the  appellee. 

By  Court,  Allen,  J.  The  court  is  of  opinion,  that  the  case 
made  by  the  pleadings,  proofs,  and  admissions  of  the  answer, 
showed  a  mistake  and  miscalculation  on  the  part  of  the  jury,  ' 
which,  if  discovered  in  time,  would  have  furnished  good  ground 
for  a  new  trial;  and  such  mistake  and  the  after-discoTered  testi- 
mony entitled  the  appellants  to  relief  in  equify;  and  the  circuit 
court,  Instead  of  dissolving  the  injunction  and  dismissing  the 
bill  with  costs,  should  have  overruled  the  motion  to  dissolve, 
and  referred  the  cause  to  a  commissioner  to  ascertain  the  real 
amount  due  to  the  appellee;  permitting  the  judgments  to  stand 
as  a  security  for  the  sum  ascertained  to  be  actually  due.  And 
the  court  is  therefore  of  opinion,  that  said  decree  was  erroneous, 
and  the  same  is  reversed  with  costs  to  the  appellants,  and  the 
iigunction  is  reinstated,  and  the  cause  remanded  with  instruc- 


Cabell,  p.,  absent. 
\ 


•  •     •. 


Equity  Relieves  aoainst  Judgment  at  Law,  when:  See  Bellamy  v.  Wood- 
Mm,  48  Am.  Dec.  221,  note  225;  Oreenlee  v.  Oaines,  Id.  49;  Bank  of  Teruiesaee 
y,  Patterson,  47  Id.  618,  note  622;  Pearce  v.  Chastain,  46  Id.  423,  note  426; 
Kn\f<mg  v.  Hendricks,  44  Id.  384,  note  387;  IlempsUad  v.  Watkms,  42  Id.  606, 
note  715;  Crajla  v.  Dexter,  Id.  666,  note  669;  Emerson  v.  Udall,  37  Id.  604, 
note  607t  where  prior  cases  are  collected.  This  subject  is  discussed  at  length 
in  the  note  to  Oliver  v.  Pray,  19  Id.  603. 


Jesse  et  al.  v.  Fakeeb's  Adm'bs  et  al. 

[6  Gratxah,  67.] 

Vkrdict  op  Juky  in  Favor  of  Will,  Sanctioned  by  Court  in  which 
the  trial  of  the  issue  of  devisavU  vel  non  Is  tried,  is  conclusive  as  to  aU 
mere  questions  of  fact  depending  upon  the  credit  to  be  given  to  the  tes- 
timony of  the  witnesses,  and  the  identity  of  the  paper  offered  for  pro- 
bate is  one  of  the  questions  of  fact  settled  by  the  verdict. 

ScBSCRiBiNQ  Witness  mat  Attest  Will  bt  Making  bis  Mark,  hia  name 
being  written  by  another  in  his  presence  and  at  his  request.  The  Talid- 
ity  of  suq^  attestation  depends  upon  the  signing  of  the  name  of  tha  wit- 
ness by  his  authority,  and  in  his  presence,  and  not  upon  the  fact  of  his 
making  a  mark  or  doing  some  manual  act  in  connection  with  the  signatore. 

Law  dobs  not  Pbssoribe  Mode  of  Proof  of  Will,  nor  require  it  to  bt 
proved  as  well  as  attested  by  a  specified  number  of  witnesses. 
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'Brns  to  set  aside  a  paper  whicli  had  been  admitted  to  probate 
in  the  coiiniy  court  as  the  will  of  Jeremy  Parker,  deceased. 
The  circuit  court  directed  an  issue  of  devisavU  vel  non  to  be 
tried  at  its  own  bar.     On  the  trial,  it  appeared  that  a  few  hours 
before  the  testator's  death,  Dr.  Tallej,  his  attending  physician, 
beings  requested  to  write  his  will,  prepared  the  paper  in  question 
and  wrote  thereon  the  testator's  name,  together  with  his  own 
name  and  the  names  of  Jane  Sanderson  and  Sally  0.  Southall 
as  attesting  witnesses.     Dr.  Talley  testified  that  the  testator 
asked  him  to  write  the  will;  that  he  wrote  it  in  the  testator's 
own  words;  that  when  the  will  was  written  he  read  it  to  him 
and  asked  him  if  it  was  such  a  will  as  he  desired,  and  that  he 
answered  yes;  that  the  testator  asked  him  to  sign  his  name; 
that  be  did  so  in  testator's  presence,  and  in  the  presence  of  the 
other  subscribing  witnesses;  that  he  told  testator  that  it  was 
necessary  to  hare  three  subscribing  witnesses,  and  he  said  noth- 
ing, but  nodded  his  head  in  assent;  he  then  signed  the  names 
of  the  other  witnesses  in  the  presence  of  the  testator;  that  he 
lid  not  remember  whether  or  not  the  testator  called  on  him  and 
the  other  subscribing  witnesses  to  sign  their  names  to  the  will. 
Sally  C.  Southall  testified  that  she  did  not  sign  her  name  to  the 
paper,  because  she  thought  it  would  answer  as  well  for  Dr. 
Talley  to  write  it;  that  she  understood  the  testator  to  say  yes 
when  asked  if  that  was  his  will,  or  if  he  acknowledged  that  to 
be  his  will;  that  she  let  Dr.  Talley  put  her  name  to  the  paper 
without  reflection.     Jane  Sanderson  testified  that  she  did  not 
authorize  Dr.  Talley  to  sign  her  name  to  the  will,  and  that  she 
did  not  consider  herself  a  witness  to  it.     The  contestants  asked 
the  court  to  give  the  following  instructions  to  the  jury:  "1. 
That  every  solemnity  necessary  to  constitute  the  paper  in  con- 
troversy the  will  of  Jeremy  Parker,  deceased,  must  be  proved 
to  the  satisfaction  of  the  jury  by  at  least  two  of  the  witnesses 
whose  names  are  subscribed  thereto;  and  if  the  jury  shall  not 
be  satisfied,  from  the  evidence  of  at  least  two  of  said  witnesses, 
that  every  solemnity  necessary  to  constitute  said  paper  the  will 
of  said  Jeremy  Parker,  deceased,  was  observed,  then  the  jury 
ought  to  find  that  said  paper  is  not  the  will  of  said  Jeremy 
Parker,  deceased;  2.  That  unless  the  jury  shall  believe  from  the 
evidence  of  at  least  two  of  said  witnesses,  that  they,  said  wit- 
nesses, attested  said  paper,  and  subscribed  their  names  as  wit- 
nesses thereto,  in  the  presence  of  said  Jeremy  Parker,  deceased, 
then  the  jury  ought  to  find  that  said  paper  is  not  the  will  of 
said  Jeremy  Parker,  deceased;  8.  That  if  the  jury  shall  belieTe^ 
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from  the  evidence  in  the  cause,  that  said  paper  was  wholly  writ- 
ten by  Dr.  Z.  Talley,  and  that  the  name  of  the  said  Jeremy 
Parker  was  signed  thereto,  and  the  names  of  the  other  witnesses 
were  also  subscribed  by  said  Talley,  then  said  will  was  not  ex- 
ec»uted  and  published  by  said  Parker  according  to  the  act  of  the 
^neral  assembly  in  such  cases  made  and  provided."  The  court 
refused  to  give  these  instructions,  the  jury  found  that  the  paper 
in  controversy  was  the  true  last  will  and  testament  of  Jeremy 
Parker,  deceased,  and  the  contestants  api>ealed. 

Bobinson,  for  the  appellants. 

PaUon,  for  the  appellees. 

By  Court,  Allen,  J.  The  court  is  of  opinion  that  as  the  jury 
were  the  proper  judges  of  the  weight  and  credit  due  to  the  testi- 
mony of  the  witnesses,  the  verdict  in  favor  of  the  vdll,  sane* 
tioned  by  the  opinion  of  the  court  before  which  a  trial  of  the 
issue  was  had,  has  concluded  all  mere  questions  of  fact  depend- 
ing upon  the  credit  to  be  given  to  the  witnesses.  The  court  is 
therefore  of  opinion,  that  upon  this  record  it  must  be  taken  that 
all  the  requirements  of  the  statute  in  order  to  establish  a  vnll 
were  satisfactorily  proved. 

The  court  is  further  of  opinion,  that  the  question  whether  the 
paper  offered  for  probate  was  identified  as  the  same  paper  which 
had  been  attested  as  the  last  will  of  the  deceased  was  one  of 
those  questions  of  fact  determined  by  the  finding  of  the  jury. 

The  court  is  further  of  opinion  that,  as  in  the  construction 
of  the  statute  of  29  Car.  II.,  it  has  been  settled  that  a  subscribing 
witness  may  attest  a  will  by  making  his  mark,  his  name  being 
written  by  another  in  his  presence  and  at  his  request:  Harrison 
V.  Harrison,  8  Ves.  185;  Addy  v.  Orix,  Id.  504;  Harrison  v. 
Elvin,  43  Eng.  Com.  L.  685,  the  validity  of  such  an  attestation 
depends  upon  the  signing  of  the  name  of  the  witness  by  his 
authority  and  in  his  presence,  and  not  upon  the  fact  of  his 
making  a  mark  or  doing  some  manual  act  in  connection  with 
the  signature.  The  making  of  a  mark  would  furnish  little,  if 
any,  means  of  verifying  the  signature;  and  the  doing  some 
manual  act  in  connection  with  the  signature,  would  furnish  no 
additional  safeguard  appearing  on  the  body  of  the  instrument, 
against  those  frauds  which  it  was  the  object  of  the  statute  to 
prevent. 

The  court  is  further  of  opinion,  that  although  there  must  be 
satisfactory  proof  that  every  statutory  provision  has  been  com- 
plied with  in  order  to  establish  a  will,  the  law  does  not  prescribe 


July,  1849.]      Evans  and  Wife  v.  Spubgin.  106 

tho  mode  of  proof;  nor  that  the  will  shall  be  proved,  as  well  as 
attested^  by  a  specified  number  of  witnesses.  If  such  proof 
were  to  be  required  from  each  subscribing  witness,  the  validity 
of  wills  would  be  made  to  depend  upon  the  memory  and  good 
faith  of  a  witness,  and  not  upon  reasonable  proof  that  all  the 
requirements  of  the  statute  had  in  fact  been  complied  with. 
The  court  is  therefore  of  opinion,  that  there  was  no  error  in  the 
refusal  to  give  the  instructions  to  the  jury  asked  for  by  the 
appellants  upon  the  trial  of  the  issue. 
Decree  affirmed. 

Execution  akd  Attbbtation  of  Will:  See  BosMr  ▼.  FremkUn^  aaUe^ 
97,  and  note;  NeUon  ▼.  McCfifert,  49  Am.  Dec.  170,  note  174;  Jauncep  v. 
Thome,  45  Id.  424,  note  442,  where  other  cases  are  collected.  And  for  the 
Pennaylvania  doctrine  on  the  subject,  see  CfrabiU  v,  Barr,  47  Id.  418,  note 
422. 

Thb  fbiv cipal  case  13  CITED  in  support  of  the  statement  that  the  farthest 
the  sapreme  court  of  Virginia  has  gone  is  to  declare  that  the  decision  of  the 
trying  ooort  for  or  against  a  will  is  to  conclude  all  mere  qaestions  of  fact  de- 
pending upon  the  credit  to  be  given  to  witnesses,  in  the  following  cases: 
Young  v,  Bamer,  27  Gratt.  105;  Lambert  v.  Cooper,  29  Id.  68;  Cheaiham  t. 
Hatcher,  30  Id.  60;  it  is  also  cited  in  the  last-named  case  at  page  61,  to  the 
point  that  the  law  does  not  prescribe  the  mode  of  the  proof  of  a  will. 
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[6  QlLATSAX,  107.] 

Where  Goumissionebs  Appointed  by  Court  of  Chakcebt  to  Make  Sale 
of  lands  execute  a  deed  to  the  purchaser,  although  they  were  not  di« 
rected  to  make  a  coDveyoace  by  the  decree  appointing  them,  and  such 
deed  is  afterwards,  by  a  final  decree  of  the  court,  approved  and  con- 
firmed, the  order  of  confirmation  gives  full  effect  and  validity  to  the 
deed,  and  will  relate  back  to  the  time  of  its  date,  so  as  to  invest  the 
grantee  therein  named  with  the  legal  title  to  the  laud. 

Tauditt  of  Decree  Eendebed  against  Defendant  after  his  Death 

» 

where  no  suggestion  of  such  deatli  is  made  in  the  record,  can  not  be  im- 
peached in  a  collateral  action  by  evidence  tending  to  show  tliat  the  de* 
fendaut  died  before  the  decree  was  pronounced.  The  error  in  making 
the  decree  after  the  defendant's  death  must  be  shown  in  some  proceed- 
ing instituted  by  the  proper  parties,  for  the  purpose  of  setting  it  aside 
for  that  cause. 

CoKTiNCED  Possession  of  Owner  of  Land  between  Date  of  its  Sale, 
by  commissioners  appointed  by  the  court  to  sell  it,  and  the  making  of 
the  final  decree  confirming  the  conveyance,  is  not  adverse  to  the  grantee 
in  such  conveyance,  for,  until  the  sale  is  confirmed,  such  owner  holds, 
under  the  control  of  the  court,  by  virtue  of  his  own  title. 

OomrETANCS  of  Land  Pbeviou.sly  Conveyed  bt  Same  Obantor  is  inop* 
wattye. 
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Writ  of  right.  Both  parties  claimed  under  John  Staley* 
The  tenant  offered  in  eyidence  two  deeds  from  Staley  to  Daniel 
Lantz,  one  dated  July  8,  1805,  the  other  dated  August  15, 1809. 
Also  a  deed  from  the  widow  and  daughter  of  Lantz  to  himself, 
dated  July  15, 1839.  And  he  j^roved  that  Lantz  had  been  in 
possession  from  1805  until  his  death,  which  happened  about 
1825;  and  that  his  heirs  held  possession  from  that  time  until 
the  conveyance  to  him  in  1839.  The  demandants,  who  claimed 
under  the  will  of  Nimrod  Evans,  traced  the  title  to  Daniel 
Lantz.  They  then  offered  in  evidence  the  record  of  a  suit  in 
chancery,  in  which  Staley  was  plaintiff  and  Daniel  Lantz  was 
defendant.  The  suit  was  commenced  in  1805,  in  the  late  chan- 
cery court  at  Staunton.  The  cause  came  on  to  be  heard  on  the 
twentieth  day  of  July,  1807,  when  the  interlocutory  decree  re- 
ferred to  in  the  opinion  was  made.  The  other  facts  appear  from 
the  opinion. 

Nathaniel  Harrison,  for  the  appellants. 

Ouy  R,  G,  Allen,  for  the  appellee. 

By  Court,  Allen,  J.  The  court  is  of  opinion,  that  although 
the  interlocutory  decree  of  the  Staunton  chancery  district  court, 
pronounced  on  the  twentieth  day  of  July,  1807,  in  the  suit  of 
John  Staley  against  Daniel  Lantz,  did  not  direct  the  commis- 
sioners thereby  appointed,  to  make  sale  of  the  land  in  contro- 
versy, to  convey  the  same  to  the  purchaser;  yet  as  commission- 
ers appointed  by  the  chancery  court  to  make  sale  of  property, 
act  subject  to  the  supervision  and  control  of  the  court,  their  acts, 
when  sanctioned  and  approved  by  the  court,  become  the  acta 
of  the  court:  that  the  court  having  jurisdiction  over  the  subject, 
has  the  power  either  to  ratify  and  confirm  a  previous  deed  made 
by  the  commissioners,  or  to  direct  the  execution  of  a  new  one; 
and  the  correctness  of  any  order  so  made  by  the  court,  where 
it  has  jurisdiction  over  the  subject,  can  only  be  inquired  into 
by  proper  proceedings  instituted  to  set  aside  or  reverse  the 
order  and  decree;  but  the  same  can  not  be  impeached  in  a  col- 
lateral proceeding.  The  court  is  therefore  of  opinion,  that  the 
deed  executed  by  Dudley  Evans  and  Thomas  Wilson,  two  of  the 
commissioners  appointed  by  said  decree,  to  make  sale  of  the 
said  land,  bearing  date  the  second  day  of  November,  1807,  hav- 
ing been  approved  and  confirmed  on  the  twenty-first  of  April, 
1836,  by  a  final  decree  pronounced  in  said  cause  by  the  circuit 
superior  court  of  law  and  chancery  of  Monogalia  county,  to 
which  court  said  cause  had  been  transferred,  such  order  pf  oon« 


Jaly,  1849.]      Evans  and  Wife  v.  Spuegin.  107 

finnation  gave  full  effect  and  yaliditj  to  said  deed,  and  related 
back  to  the  time  of  its  date,  so  as  to  invest  Nimrod  Evans,  the 
grantee  in  said  deed,  with  the  legal  title  of  said  Daniel  Lantz  to 
odd  land.  And  the  court  is  further  of  opinion,  that  as  there 
was  no  suggestion  of  the  death  of  Daniel  Lantz  in  the  record  of 
said  suit  in  chancery,  the  validity  of  the  decree  can  not  be  im- 
peached hj  evidence  given  in  a  collateral  proceeding,  tending 
to  show  his  death  at  a  period  anterior  to  the  time  of  pronounc- 
ing the  final  decree;  the  error  in  proceeding  to  pronounce  such 
decree  after  the  death  of  the  defendant,  should  have  shown  in 
some  proceeding  instituted  by  the  proper  parties  to  impeach 
and  set  aside  said  decree  for  that  cause. 

The  court  is  further  of  opinion,  that  the  continued  possession 
of  the  said  Daniel  Lantz  and  his  heirs  from  the  time  of  the  sale 
bj  the  commissioners,  until  the  final  decree  of  the  court,  was 
not  an  adverse  possession  to  the  demandants  or  the  said  Nimrod 
Evans,  under  whom  they  claim,  because  the  decree  of  the  court 
confirming  said  deed  was  essential  to  the  validity  thereof,  and 
because,  until  such  final  order,  the  said  Daniel  Lantz  and  those 
claiming  under  him,  held  subject  to  the  control  of  the  court, 
under  and  in  virtue  of  said  title,  and  not  adverse  thereto. 

And  the  court  is  further  of  opinion,  that  as  John  Staley,  by 
his  deed  of  the  eighth  of  July,  1805,  had  conveyed  the  land  in 
controversy  to  said  Daniel  Lantz,  the  subsequent  deed  of  said 
Staley  to  the  said  Lantz,  dated  the  fifteenth  of  August,  1809, 
conveying  a  large  tract  of  land,  embracing  within  the  boundaries 
thereof  the  land  in  controversy,  so  far  as  it  respected  the  land 
in  controversy,  was  inoperative;  the  title  of  said  Staley  thereto 
having  fully  passed  by  the  previous  deed.  It  therefore  seems  to 
the  court  here,  that  the  matters  shown  in  evidence  to  the  jury, 
are  sufficient  in  law  to  maintain  the  issue  on  the  port  of  the  de- 
mandants, and  that  the  judgment  of  the  circuit  superior  court 
is  erroneous.  It  is  therefore  reversed  with  costs;  and  this  court 
proceeding,  etc.,  it  is  considered  that  the  demandant  recover  his 
seisin  of  the  tract  of  five  hundred  and  thirty-nine  acres,  as  de- 
scribed in  the  count,  being  the  same  land  described  in  the  deed 
of  John  Staley  to  Daniel  Lantz,  dated  the  eighth  of  July,  1805, 
and  in  the  deed  of  Dudley  Evans  and  Thomas  Wilson,  commis- 
sioners, to  Nimrod  Evans,  dated  the  second  of  November,  1807, 
and  the  costs. 

Cabux,  p.,  and  Bbooee,  J.,  absent. 


VAUDiTr  ov  JuDGMXNT  RxNDXztED  AOAiiTST  DsGXDEiiT. — ^At  the  eommon 
knr»  the  death  of  any  party  to  an  action  before  final  judgment  abated  the 
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Rction:  2  Tidd's  Pr.  932,  1116;  Weston  v.  James,  1  Salk.  42;  Hildreth  v. 
T?iomp8on,  16  Mass.  191;  Webber  v.  Stanton,  1  Mich.  N.  P.  97;  Blai^ 
dell  V.  Harris,  62  N.  H.  191;  Holmes  v.  Honie,  8  How.  Pr.  383.  Thia 
technical  rule  was  often  found,  when  rigorously  applied,  to  work  great  in- 
justice, and  accordingly  we  find  that  it  was  at  an  early  day  modified  to  some 
extent  by  the  legislature.  By  the  satute  17  Car.  II.,  c.  8,  sec.  1,  **  For  the 
avoiding  of  unnecessary  suits  and  delays,"  it  was  enacted,  "  that  in  all  actions 
personal,  real,  or  mlxt,  the  death  of  either  party  between  the  verdict  and  the 
judgment  shall  not  hereafter  be  alleged  for  error,  so  as  such  judgment  1« 
entered  within  two  terms  after  such  verdict."  This  provision  was  continued 
in  force  by  the  common  law  procedure  act  of  1852:  16  and  17  Vict.,  c.  76, 
sec.  139;  and  as  it  was  decided  in  Ireland  v.  Champneys,  4  Taunt.  884,  that 
the  statute  of  Charles  11.  applied  only  to  verdicts,  and  not  to  interlocutory 
judgments,  to  supply  the  omission,  section  140  of  the  act  of  Victoria  above 
named  provided,  that  *'  if  the  plaintiff  in  any  action  happen  to  die  after  an  in- 
tenJocutory  judgment,  and  before  a  final  judgment  obtained  therein,  the  said 
action  shall  not  abate  by  reason  thereof,  if  such  action  might  be  originally 
prosecuted  or  maintained  by  the  executor  or  administrator  of  such  plaintiff; 
and  if  the  defendant  die  after  such  interlocutory  judgment,  and  before  final 
judgment  therein  obtained,  the  said  action  shall  not  abate  if  such  action 
might  be  originally  prosecuted  or  maintained  against  the  executor  or  admin- 
istrator of  such  defendant."  But  the  courts  also,  independent  of  the  statu- 
tory enactments,  sought  to  relieve  parties  from  the  injustice  that  followed 
the  application  of  the  old  common-law  rule.  This  they  did  by  resorting  to 
the  fiction  of  making  all  judgments  bear  date  of  the  first  day  of  the  term: 
2Tidd's  Pr.  932;  Anonymous,  1  Salk.  8;  Hodges  v,  Templer,  6  Mod.  191? 
Bragner  v.  Langmead,  7  T.  R.  20;  Jacobs  v.  Minicom,  7  Id.  31 ;  Morris  v. 
Corson,  7  Cow.  281;  Broas  v.  Mersereau,  18  Wend.  053;  1  Burrill's  Pr.  282; 
Parity  v.  Lea,  32  Am.  Dec.  680,  and  note  GS2.  By  a  like  fiction  all  judicial 
proceedings  are  considered  as  taking  place  at  the  earliest  period  of  the  day  on 
which  they  are  done,  and  therefore  where  a  judgment  was  signed  at  the 
opening  of  the  office  at  11  a.  m.,  and  the  defendant  had  died  at  9:30  a.  m., 
the  same  morning,  the  judgment  was  held  to  be  regular:  Wright  v.  Mills,  4 
Hurl.  &  N.  488;  Edwards  v.  Reginam,  9  Excb.  628. 

But  even  in  cases  where  the  entry  of  the  judgment  was  delayed  until  after 
the  term,  tbe  courts  became  accustomed,  in  order  to  prevent  the  suit  from 
abating  by  the  death  of  a  party,  to  allow  the  judgment  to  be  entered  nunc 
pro  tunc,  as  of  a  date  when  the  deceased  party  was  living,  if  the  party  recov- 
ering was  then  entitled  to  judgment.  The  application  to  have  the  judgmens 
so  entered  rested  in  the  discretion  of  the  court.  But  in  all  cases  w  here  tha 
delay  in  entering  up  the  judgment  was  due  to  some  act  of  the  court,  the  party 
was  permitted  to  enter  it  up  retrospectively  to  meet  the  justice  of  the  caso; 
Toulmin  v.  Anderson,  1  Taunt.  385;  Bridgrs  v.  Smyth,  8  Bing.  29;  BlewHt  v. 
Trtgonning,  4  Ad.  &  El.  1C02;  Evans  v.  Ihes,  12  Id.  107;  Green  v.  Cobdeii, 
4  Scott,  480;  Keyv.  Goodwin,  1  Moo.  &  S.  020;  Pool  v.  LoomU,  5  Ark.  110;  Coi' 
lins  V.  Prentice,  15  Conn.  423;  nyghtmyre  v.  DurJiam,  12  Wend.  245;  Spalding 
V.  Congdon,  18 Id.  543;  Goddardy.  Bohter,  G  Me.  427;  S.  C,  20Am.  Dec.  320; 
Holmes  v.  Honie,  8  How.  I*r.  383;  Ehle  v.  Moyer,  Id.  244;  DeAgreda  v.  Mantel, 
1  Abb.  Pr.  130;  Blaisdell  v.  Harris,  52  N.  IL  191;  Fowler  v.  i;Mrif/^,20Tex. 
34;  Beard  v.  Hall,  79  N.  C.  506;  Hen  v.  Tomlin,  35  Am.  Dec.  525,  note  526. 
In  Bridges  v.  Smyth,  8  Bing.  20,  the  delay  had  been  occasioned  by  a  motion 
touching  an  award.  In  Blewett  v.  Tregonning,  4  Ad.  &  El.  1002,  the  delay 
was  caused  by  the  pendency  of  amotion  for  a  new-trial.  lu  Bridges  v.  Smyth, 
8  Bing.  32,  Tindal,  C.  J.,  delivering  the  opinion  of  the  court,  stated  the  rult 
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of  the  common  law  to  be,  "  that  where  parties  are  hung  up  by  act  of  law, 
neidier  of  them  loses  his  right,  but  eventually  judgment  is  entered  ntme  pro 
teBc,  as  if  the  party  were  still  alive."  And  Bronson,  J.,  delivering  the  opin- 
kai  of  Uie  court  in  Spalding  v.  Congdon,  18  Wend.  543,  said:  "  But  the  Btat> 
ate  has  nothing  to  do  with  the  matter.  Here  the  party  has  been  tied  up  by 
a  bill  of  exceptions  and  a  motion  for  a  new  trial,  and  died  while  the  matter 
Hftm  mbjudiee.  In  such  cases,  whether  after  verdict  or  nonsuit— on  demurrer 
or  writ  of  error — and  without  regard  to  the  lapeeof  time,  the  court  will,  upon 
eommon-law  principles,  allow  the  judgment  to  be  entered  vp  as  of  a  term 
when  the  party  was  alive."  Where,  however,  the  delay  has  been  due  to  the 
laohes  of  the  party  interested  in  the  judgment,  the  courts  have  sometimes 
denied  the  application  to  have  the  judgment  entered  nunc  pro  tune,  as  of  a 
time  when  the  party  was  alive:  Copley  v.  Day,  4  Taunt  702;  Jjawrenee  v. 
Hodgton,  1  Tou.  &  Jer.  368;  Freeman  v.  Trandh,  12  G.  K  406;  VoMghan  t. 
WiUon,  4  Bing.  N.  C.  116.  In  Freeman  v.  Tronah,  miprti,  it  was  said  that 
it  is  only  in  cases  where  the  delay  in  signing  the  judgment  has  arisen  from 
the  act  of  the  court  that  judgment  can  be  entered  mmcjpro  tune,  after  two 
terms  have  elapsed  since  the  judgment. 

In  Palmer  v.  Cohen,  2  Bam.  &  AdoL  966,  it  was  decided  that,  under  the 
statute  17  Car.  11. ,  c.  8,  sec.  1,  an  executor  might  enter  up  judgment  on  a 
verdict  obtained  by  his  testator  in  an  action  for  libel.  And  this  decision  was 
followed  in  Kramer  v.  Waymarh,  4  Hurl.  &  0. 4279  which  was  an  action  for 
personal  injuries.  But  in  Hemming  v.  Baichelory  L.  R.,  10  Exch.  Gas.  54,  the 
plaintiff  brought  a  personal  action  for  injuries  received  by  him  through  the 
alleged  Diligence  of  the  defendant.  The  plaintiff  was  nonsuited  on  the 
ground  of  want  of  evidence  of  the  alleged  negligence.  The  judge,  being 
in  some  doubt  aa  to  the  correctness  of  his  decision,  stayed  execution  to  give 
the  plaintiff  an  opportunity  to  move  to  set  aside  the  nonsuit.  During  the 
vacation  the  plaintiff  died,  and  at  the  next  term  the  plaintiff's  next  friend 
moved  to  set  aside  the  nonsuit.  The  defendant,  on  the  other  hand,  moved  to 
li^ve  judgment  entered  for  him.  The  court  denied  both  motions:  the  motion 
on  the  part  of  the  plaintiff,  because  the  action  being  personal  abated  by  his 
death;  and  the'motionof  the  defendant,  on  the  ground  that  under  the  circum- 
stances of  the  case  it  would  be  unjust  to  grant  it. 

Whstheb  Judoment  Rendebed  against  Decsaaed  Pebson  is  Void  ob 
Mebelt  Voidable  is  a  question  which  appears  to  have  been  seldom  raised 
in  the  English  courts.  The  only  reported  case  we  have  been  able  to  find  in 
which  this  question  has  been  passed  upon  directly  is  RandaXCs  Case,  2  Mod. 
308.  In  that  case  judgment  was  rendered  against  a  defendant  after  his 
death,  and  the  report  says:  "The  court  were  of  opinion  that  the  plaintifl 
might  avoid  the  judgment  without  a  writ  of  error;  especially  in  this  case, 
where  it  is  not  only  erroneous,  but  void."  In  this  country  the  question  has 
been  directly  passed  upon  by  the  supreme  courts  of  many  of  the  states.  And 
the  view  now  sustained  by  much  the  greater  weight  of  authority  is,  that 
where  th^  court  has,  in  the  life-time  of  the  party,  acquired  jurisdiction  of  the 
nibject-matter  and  of  the  person,  a  judgment  rendered  against  him  after  his 
death  is,  though  erroneous  and  therefore  voidable,  not  void  nor  open  to  col- 
lateral attack:  Powell  v.  Washington,  15  Ala.  803;  Phelan  v.  Tyler,  12  Pac. 
C.  L.  J.  38;  Collins  r,  Mitchell,  5  Fla.  3G4;  StoHzell  v.  Fullerton,  4A  IlL  108; 
Coie  V.  RibeliUy  1  J.  J.  Marsh.  30;  Spalding  v.  Wcdthen,  7  Bush,  C59;  West  v. 
Jordan,  62  Me.  484;  Wehhtr  v.  Stanton,  1  Mich.  N.  P.  97;  Hayes  v.  Sliaw, 
20  Minn.  405;  Coleman  v.  McAnuUy,  16  Mo.  173;  Jennings  v.  Simpson, 
12  Neb.  558;  Swasey  v.  Antram,  24  Ohio  St.  87;  TapU  v.  TUua,  41  Fa.  St. 
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106;  Carr  t.  Towtuend,  63  Id.  2202;  Day  v.  Humburgh,  1  Browne,  75;  CotUns 
V.  Knight,  3  Tenn.  Oh.  183;  MUam  County  v.  Rchertaon^  47  Tex.  222;  Taylor 
Y.  8ncw,  Id.  462;  S.  C,  26  Am.  Bep.  311;  McCleOand  v.  Moore,  48  Id.  355; 
HoU  V.  Thacher,  62  Vt.  592;  NeaU  v.  CTte,  75  Va.  480;  Bigelow  on  Estop.  63; 
Freeman  on  Judg.,  sees.  140,  153.  The  following  cases,  however,  maintain 
a  contrary  doctrine,  and  hold  that  a  judgment  against  a  person  who  was 
dead  at  the  time  it  was  rendered  is  absolutely  null  and  void:  New  Orleans  A 
C,  B,  R.  Co,  V.  Bostoorth,  8  La.  Ann.  80;  Norton  v.  Jamison,  23  Id.  102;  Ed- 
vxt^fh  V.  Whited,  29  Id.  647;  Lee  v.  Gardiner,  26  Miss.  521;  Parker  y.  Ifornej 
38  Id.  215;  Tarleton  v.  Cox,  45  Id.  430;  Young  v.  Pickens,  Id.  553;  CoUon  v. 
Wade,  1  Murph.  43;  Burke  v.  Stokely,  65  N.  C.  569;  Carter  v.  Carriger's 
Adm'rs,  3  Yerg.  411;  S.  C,  24  Am.  Dec.  585;  Morrison  v.  Deaderick,  10 
Humph.  342. 

But  the  chancellor  delivering  the  opinion  in  the  case  of  Collins  v.  Knight^ 
3  Tenn.  Ch.  187,  after  citing  the  case  in  10  Humphreys  as  authority  for  the 
statement  that  in  Tennessee  a  judgment  or  decree,  either  in  favor  of  or  against 
a  deceased  party  to  a  suit,  is  an  absolute  nullity,  said:  "Our  decisions  are, 
upon  this  point,  in  conflict  with  the  weight  of  judicial  authority  elsewhere: 
Freeman  on  Judg. ,  sees.  140, 153,  and  cases  cited.**  In  that  case  it  was  decided 
that  although  a  decree  jointly  made  against  a  dead  man  and  other  parties 
might  be  void  as  to  the  former,  it  remained  valid  as  to  the  latter.  Some  dicta 
in  prior  California  cases  seemed  to  indicate  that  the  supreme  court  of  that  state 
were  inclined  to  regard  a  judgment  rendered  against  a  deceased  party  as  a 
nullity.  But  in  the  late  case  of  Phelan  v.  Tyler,  12  Pao.  G.  L.  J.  39,  Sharp- 
stein,  J. ,  delivering  the  opinion  of  the  court,  said:  "There  is  nothing  in  the 
code  which  would  justify  the  inference  that  the  death  of  a  party  pending  an 
appeal  ousts  the  jurisdiction  of  the  supreme  court,  and  venders  its  judgment 
void,  unless,  before  the  rendition  thereof,  a  representative  of  said  deceased 
party  be  substituted  in  his  stead.  This  question  was  not  directly  involved 
in  EuxUd  v.  CorbeU,  32  Gal.  493,  or  in  MeCreery  v.  Everding,  44  Id.  284, 
although  there  are  expressions  in  both  which  militate  against  the  views 
which  we  entertain  on  the  subject,  and  which  seem  to  us  to  bo  supported  by 
a  preponderance  of  the  authorities."  The  reason  given  by  Freeman  for  hold- 
ing such  judgments  as  we  are  now  considering  simply  erroneous  but  not  void 
is:  '*  Because  the  court,  having  obtained  jurisdiction  over  the  party  in  his 
life-time,  is  thereby  empowered  to  proceed  with  the  action  to  final  judgment; 
and  while  the  court  ought  to  cease  to  exercise  its  jurisdiction  over  a  party 
when  he  dies,  its  failure  to  do  so  is  an  error,  to  be  corrected  on  appeal,  if 
the  fact  of  the  death  appears  on  the  record,  or  by  writ  of  error  coram  nobis, 
if  the  fact  must  be  shown  aliunde:"  Freeman  on  Judg.,  sea  153.  This 
reasoning  was  adopted  by  the  court  in  the  case  last  cited,  and  has  been  cited 
with  approval  in  several  recent  cases:  Milam  Co.  v.  Robertson,  47  Tex.  233; 
Neale  v.  Ul%,  75  Va.  486;  Hayes  ▼.  ShoAOy  20  Minn.  407.  But  a  judgment 
rendered  against  a  party  in  an  action  commenced  against  him  after  his  death, 
and  where  no  service  of  process  was  made  upon  him  in  his  life-time,  is  abso> 
lutely  void:  Loring  v.  Folger,  7  Gray,  505;  Neale  v.  Utz,  75  Va.  480. 

JuDOMXNT  AQAiKBT  ExTiiicn  CoBPORATiON,  Efvbct  OF:  See  the  note  to 
May  T.  State  Bank  qfN.  0,^40  Am.  Dec.  737>  where  this  sabjeot  is  ooniid* 
erea 
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Greer  v.  Weight.  ^ 

[6  Gbattax.  1M.] 

Ir  Pabtt  Antioipatino  Jxtdgment  against  Him  f^ib  Skductiok  Traits- 
ixss  biB  property  for  the  purpose  of  evading  the  payment  of  the  jud/^- 
ment,  such  transfer  will  be  set  aside  as  fraudulent  and  void  as  to  the 
jodgment  creditor,  and  the  property  will  be  subjected  to  the  satisfactioa 
of  the  judgment. 

VThksb  Coubt  Sets  Aside  Assignment  oj^  Debtor's  Interest  in  Estate 
of  his  deceased  father  as  being  fraudulent  and  void,  it  may  order  an  ac- 
count of  the  personal  estate  of  which  the  latter  died  possessed,  in  order 
to  ascertain  to  what  portion  thereof  the  debtor  is  entitled. 

Whbbb  Pabtt  Fbacdolentlt  Assigns  Debt  Due  to  Him  for  the  pur- 
pose of  evading  payment  of  a  judgment,  the  creditor  must  be  made  a 
party  defendant  to  a  suit  brought  to  set  aside  the  assignment  and  to 
■nbject  the  property  of  the  assignor  to  the  satisfaction  of  the  judgment, 
and  the  decree  in  such  suit  should  order  the  creditor  to  pay  into  court 
the  amount  for  which  he  is  found  to  be  chargeable,  to  be  applied  to  the 
judgment. 

Debtob's  Interest  in  Personal  Estate  should  Fibst  be  Applied  to  the 
payment  of  a  judgment  against  him,  and  if  that  be  insufficient  to  satisfy 
it,  then  his  interest  in  real  estate  should  be  sold. 

Bnx  filed  by  Benjamin  Wright  against  John  Greer,  Samuel 
Greer,  Nehemiah  Smith,  and  E.  S.  Evans,  late  sheriff,  to  set 
aside  certain  assignments  of  bonds  and  conveyances  of  real 
estate  and  personal  property  made  by  John  Greer  to  Samuel 
Greer,  on  the  ground  that  they  were  made  to  defraud  the  plaint- 
iff. The  bill  charged  that  the  plaintiff  recovered  a  judgment  at 
law  for  seven  hundred  and  fifty-five  dollars  and  sixty-eight  cents 
against  John  Greer;  that  on  this  judgment  John  Greer  was 
taken  in  execution,  and  took  the  benefit  of  the  act  for  the  relief 
of  insolvent  debtors,  without  surrendering  any  property;  that 
at  the  time  he  took  the  oath  of  insolvency  Smith  owed  him  a 
debt  of  five  hundred  and  twenty-six  dollars,  for  which  he  had 
given  him  a  bond,  and  that  John  Greer  had,  a  short  time  before 
the  rendition  of  said  judgment,  to  defraud  th6  plaintiff,  assigned 
the  bond  to  his  brotiier,  Samuel  Greer;  that  George  Gillaspie 
also  owed  John  Greer  two  hundred  dollars,  which  he,  in  like 
manner  and  for  the  same  purpose,  assigned  to  Samuel  Greer; 
that  John  Greer  inherited  from  his  father  a  share  in  certain 
lands  and  personal  estate,  which  plaintiff  believed  he  had  also 
assigned  to  said  Samuel  Greer;  that  all  of  said  property  be- 
longed to  John  Greer  when  he  took  the  benefit  of  the  insolvent 
aet,  and  that  the  title  thereto  thereupon  vested  in  Evans,  the  then 
sheriff.  The  bill  prayed  that  said  debts  and  property  might  be 
snbjeoted  to  the  payment  of  plaintiff's  judgment,  and  for  gen- 
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eral  relief.  Both  Samuel  and  John  Ghreer  answered,  denying 
the  material  allegations  of  the  bill.  The  action  in  which  plaint- 
iff's judgment  was  recovered  was  for  seduction.  The  eyidenoe 
offered  satisfied  the  court  that  the  assignments  were  fraudulent, 
whereupon  it  made  the  decree,  the  substance  of  which  is  stated 
in  the  opinion.  From  this  decree  John  and  Samnel  Greer 
prayed  an  appeal,  which  was  allowed.  The  other  &ct8  appear 
from  the  opinion. 

B.  H,  Smith,  for  the  appellants. 

Fisher,  for  the  appellee. 

By  Court,  Allsk,  J.  The  court  is  of  opinion  that  there  is  no 
error  in  so  much  of  said  decree  as  declared  that  the  asognmenta 
of  the  obligations  therein  described  upon  Nehemiah  Smith  and 
George  Gillaspie,  and  the  conyeyance,  if  one  exist,  from  John 
Greer  to  Samuel  Greer,  for  the  interest  of  John  in  his  deceased 
father's  real  estate,  were  fraudulent,  and  therefore  null  and 
Toid  as  against  the  appellee,  a  creditor  of  said  John  Greer. 
The  court  is  further  of  opinion,  that  there  is  no  error  in  so 
much  of  said  decree  as  directs  the  commissioner  to  take,  state, 
and  settle  an  account  of  the  personal  estate  of  which  the  father 
of  said  John  Greer  died  possessed,  or  which  has  been  distrib- 
uted, to  ascertain  what  portion  the  said  John  is  entitled  to;  and 
how  it  has  been  disposed  of.  The  court  is  further  of  opinion, 
that  the  residue  of  said  decree,  giving  a  joint  and  personal 
decree  against  the  said  John  and  Samuel  Greer,  for  the  amount 
of  the  judgment  at  law  against  said  John,  and  prescribing  the 
mode  in  which  said  obligations  should  be  surrendered,  and  di- 
recting a  sale  of  the  interest  of  said  John  in  the  real  estate  of 
his  father,  on  condition  said  obligations  were  not  surrendered  to 
the  satisfaction  of  the  appellee,  is  erroneous.  The  complainant 
should  have  been  required  to  make  said  George  Gillaspie  a  party 
defendant;  to  have  matured  his  ease  against  said  Nehemiah 
Smith  and  Gillaspie;  and  if  upon  the  hearing  it  appeared  that 
the  said  Smith  and  Gillaspie  were  the  debtors  of  said  John 
Greer  at  the  time  of  such  fraudulent  transfers,  and  that  the  ap- 
pellee was  still  entitled  to  the  application  of  said  debts  in  the 
hands  of  the  debtors,  to  the  payment  of  his  judgment,  there 
should  have  been  a  decree  compelling  said  debtors  to  pay  into 
court  the  amount  for  which  they  were  chargeable,  to  be  applied 
to  said  judgment  and  the  costs  of  this  suit;  with  leave  to  pro- 
ceed against  the  said  Samuel  for  any  portion  of  said  debts  he 
may  have  received,  or  for  which  he  may  by  his  improper  acta  or 
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n^Ugence,  hove  rendered  himself  chargeable;  and  for  the 
balance  of  said  judgment  and  costs  of  this  suit,  after  the  ap- 
plication of  the  funds  deriyed  from  the  sources  aforesaid,  the 
interest  of  said  John  in  the  real  estate  of  his  father  should  hare 
been  sold. 

It  is  therefore  decreed  and  ordered,  that  so  much  of  said 
decree  as  is  herein  declared  not  to  be  erroneous,  be  affirmed, 
and  that  the  residue  of  said  decree  be  reversed,  ^th  costs  to 
the  appellants,  and  that  the  cause  be  remanded,  with  leave  to 
the  appeUee  to  make  G«orge  Gillaspie  a  "paxtj  defendant;  and 
to  be  further  proceeded  in  according  to  the  principles  before 
ded&red,  in  order  to  a  final  decree.  Which  is  ordered  to  be 
certified. 

Gabkll,  p.,  and  Bbookb,  J.,  absent. 


Claims  against  Wbioh  Volvntabt  Ck>irvsTANOBs  mat  bb  AvomxD.-- 
Vohmtairy  oanveyances,  when  made  with  the  intention  of  hindering,  delaying^ 
or  defnading  creditors  and  others,  have  always  been  regarded  with  strong 
disfavor  by  the  coorts.    And  the  statutes  passed  against  fraudulent  convey- 
ances have  received  a  liberal  construction,  both  in  England  and  in  the  United 
States.     The  word  **  creditors,**  as  used  in  the  statutes,  has  not  been  confined 
to  a  narrow  or  technical  signification,  but  has  been  construed  as  embracing  all 
persons  who  have  interests  that  may  be  defrauded.    Accordingly,  it  has  been 
held  that,  although  parties  are  not,  strictly  speaking,  creditors,  they  may 
nevertheless  stand  in  the  equity  of  creditors,  and  be  entitled  to  the  protection 
of  the  statutes:  Walradt  v.  Brown,  41  Am.  Dea  190;  Feigley  v.  IHgley,  7  Md. 
637;  ShmUz  v.  Brown^  27  Pa.  St.  123;  HtUMiwm  v.  KeUy,  1  Bob.  (Ya.)  123. 
hk  Twyne's  due,  3  Co.  80,  82,  it  is  said:  "But  it  was  resolved  by  all  the 
herons  that  the  statute,  13  Eliz. ,  c.  5,  extends  to  it,  for  thereby  it  1b  enacted  and 
decreed  that  all  feoffinents,  gifts,  grants,  etc.,  to  delay,  hinder,  or  defraud  cred- 
itors and  otiien  of  their  just  and  lawful  actions,  suits,  debts,  accounts,  dam- 
ages, penalties,  forfeitures,  heriots,  mortuaries,  and  reliefs  shall  be  void,  etc 
So  that  this  act  doth  not  extend  only  to  creditors,  but  to  all  others  who  had 
cause  of  action,  or  suit,  or  any  penalty  or  forfeiture,"  etc.  •  See  also^^ston  v. 
RowUb,  13  Fla.  117;  Sargent  v.  Salmond,  27  Me.  539;  Carlisle  v.  Bich,  8  K. 
H.  44.    And  Lord  Mansfield,  in  Cadogan  v.  KenneU,  Cowp.  434,  said:  '*The 
principles  and  rules  of  the  common  law,  as  now  universally  known  and  un- 
derstood, are  so  strong  against  fraud  in  every  shape  that  the  common  law 
would  have  attained  every  end  proposed  by  the  statutes  13  Elliz.,  c.  5,  and  27 
Eliz.,  c.  4.     *    *    *    These  statutes  can  not  receive  too  liberal  a  construction, 
or  be  too  much  extended  in  suppression  of  fraud."    And  in  the  case  of  Fox  v. 
EiUa^  1  Conn.  295,  the  majority  of  the  court  held,  that  although  a  voluntary 
eonveyanoe  made  to  defeat  the  claim  of  a  third  person,  for  damages  arising  out 
of  a  tort,  was  not  within  the  provisions  of  the  statute  of  Connecticut  against 
Izaodnlent  conveyances,  yet  it  was  void  at  common  law.    But  while  the  law  is 
ever  ready  to  assiBt  the  holders  of  bona  fide  claims  by  setting  aside  convey- 
ances made  by  their  debtors  in  fraud  of  their  rights,  it  will  not  lend  its  aid  to 
the  holders  of  fictitious  or  trumped-up  claims:  Baker  v.  Gilman,  52  Barb.  26; 
Tounuatd  v.  Tuttie,  28  N.  J.  £q.  449.    Claims  founded  upon  an  illegal  con- 
sideration will  not  enable  their  holders  to  set  aside  a  fraudulent  oontreyanoe^ 
Ax.  Dkc.  Toil.  LII— 8 
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Hanuon  ▼.  JPotoer,  8  Dana,  91;  FuUer  ▼.  Bean,  80  K.  H.  181;  Alexander  v. 
Could,  1  Mass.  165;  Bruggerman  v.  Hoerr,  7  Minii.  337.  A  claim  which  is 
incapable  of  enforcement  is  not  a  sufficient  debt  to  enable  the  holder  to  avoid 
a  fraudulent  conveyance  made  by  the  person  against  whom  he  holds  it:  Hart 
V.  JJart,  5  Watts,  106.  Neither  is  a  claim  barred  by  the  statute  of  limita- 
tions: Edwards  v.  MeOeey  31  Miss.  143. 

But  it  was  decided  in  Marshall  v.  Buchanan,  35  Cal.  264,  that  if  a  debtor^ 
in  anticipation  of  a  judgment  against  him,  fraudulently  conveys  his  property 
to  another,  who  is  privy  to  the  fraud,  with  the  intent  to  hinder  and  delay  the 
creditor,  who  thereafter  obtains  judgment  and  levies  his  execution  on  the 
property  in  the  hands  of  the  fraudulent  grantee,  but  is  afterwards  induced  to 
release  the  levy  on  the  false  and  fraudulent  representations  of  the  grantor, 
and  to  permit  his  judgment  to  be  barred  by  the  statute  of  limitations  by 
reason  of  similar  false  representations  by  the  judgment  debtor  to  the  effect 
that  he  has  no  property  and  is  insolvent,  the  creditor,  on  averring  and  prov- 
ing these  facts,  and  that  he  discovered  the  fraud  but  recently  before  the 
commencement  of  the  action,  is  entitled  to  relief.  A  creditor  who  has  trusted 
his  debtor  after  the  latter  has  informed  him  that  he  has  put  his  property  out 
of  his  hands,  is  not  entitled  to  the  aid  of  the  statute  against  fraudulent  con- 
veyances: Baker  v.  GUman,  52  Barb.  26.  It  is  an  established  general  rule  in 
Texas,  that  one  who  has  become  a  creditor  after  the  making  of  a  fraudulent 
conveyance,  and  with  notice  thereof,  will  not  be  permitted  to  set  it  aside  as 
fraudulent:  Lehniberg  ▼.  Biberstein,  51  Tex.  457;  Lewis  v.  Cattleman,  27  Id. 
407.  And  in  Pennsylvania  it  has  been  decided  that  if  a  subsequent  creditor 
had  notice  of  the  conveyance  at  the  time  when  his  debt  was  contracted,  there 
could  be  no  fraud  as  to  him:  Monroe  v.  Smilh,  79  Pa.  St.  459;  Snyder  v. 
Christ,  39  Id.  499.  A  creditor,  after  his  debt  has  been  paid,  can  not  raise  the 
question  of  fraud  in  a  conveyance  by  his  former  debtor:  RMins  v.  Sackett,  23 
Elan.  301.  Creditors  seeking  to  impeach  a  voluntary  conveyance  of  their 
debtor's  property,  for  intent  to  defraud  them,  must  allege  and  prove  that 
when  the  conveyance  was  made  he  had  not  other  property  subject  to  execu- 
tion sufficient  to  pay  all  his  debts:  Sherman  v.  Hogland,  54  Ind.  578;  Bavgh 
v.  Boles,  35  Id.  524;  Law  v.  Smith,  4  Id.  56.  A  conveyance  by  a  debtor  of 
property  which  is  exempt  from  execution,  although  made  with  a  fraudulent 
intent,  can  not  prejudice  the  rights  of  his  creditors,  and  is  therefore  not  im- 
peachable by  them:  Dowd  v.  Hurley,  78  Ky.  260. 

Claims  fob  Damages  Abisiito  from  Torts  are  almost  universally  regarded 
as  within  the  protection  of  the  statutes  against  fraudulent  conveyances.  Per- 
sons having  such  claims  are  treated  as  creditors  within  the  meaning  of  the  stat- 
utes: Barling  v.  Bishopp,  29  Beav.  417;  Fox  v.  Hilis,  1  Conn.  295;  Fowler  ▼. 
FriAie, 3 Id. 320; WestmorelandY.PoweU,b^GiSk,^l5Q;  Walradt  v. Brown,!  Gilm. 
397;S.  C.,41  Am.  Dec.  ldO;BongardT.  Block,  81  lU.  186;  Wrightv.  Brandis,  1  Ind. 
336;  Bogers  v.  Dvans,  3  Id.  574;  Shean  v.  Shay, 42  Id.  375;  Corder  v.  WiUiams,iO 
Iowa,  582;  Weir  v.  Day,  57  Id.  84;  Hord  v.  Bust,  4  Bibb,  231;  Lillard  v.  Mc 
Oee,  Id.  165;  McLear  v.  Morgan,  5  B.  Mon.  282;  Cooke  v.  Cooke,  43  Md.  622; 
Clappv,  Weatherbee,  18  Pick.  131;  Paul  v.  Orooker,  8  N.  H.  288;  ScoUy. 
Hartman,  26  N.  J.  Eq.  89;  Post  v.  Stiger,  29  Id.  554;  Jackson  v.  Myers,  18 
Johns.  425;  Wilcox  v.  Fitch,  20  Id.  472;  Pendleton  v.  Hughes,  65  Barb.  136; 
Ford  V.  Johngton,  7  Hun,  563;  Martin  v.  Walker,  12  Id.  46;  McErwin  v. 
Benning,  1  Hawks,  474;  Miner  v.  Warner,  2  Grant,  448;  Lovrry  v.  Pinson,  2 
BaUey,  324;  Smith  ▼.  Cuibertson,  9  Rich.  L.  106;  Longford  v.  My,  7  Humph. 
585;  Fanuworth  v.  Bell,  5  Sneed,  531;  Patrick  v.  Ford,  Id.  632,  note;  Vanes 
T.  Smith,  2  Heisk.  343;  Harris  v.  Harris,  23  Gratt  737;  Hqffman  y.  Junk,  51 
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Wis.  613.  In  the  case  of  LiUard  v.  McOee^  4  Bibb,  165,  where  the  claim 
was  for  slander,  Boyle,  C.  J.,  delivering  the  opinion  of  the  conrt,  said:  "A 
man  can  not,  indeed,  according  to  the  principles  of  the  common  law,  be  said 
to  be  Inja*^  by  a  wrong  done  unless  it  were  done  in  prejudice  of  a  previ- 
ously existing  right;  and  ip  this  respect  the  statute  varies  from  the  common 
law.  But  McGree  was  possessed  of  such  a  right,  for  at  the  time  the  sale  was 
made,  he  had  a  right  to  a  reparation  in  damages  for  the  injury  done  to  his  repu- 
tation; and  the  fraud  in  the  sale  was  in  fact  no  less  prejudicial  to  him  than  if  it 
had  been  committed  after  the  rendition  of  the  judgment."  And  Kothrock,  J., 
delivering  the  opinion  of  the  court  in  Weir  v.  Day^  bl  Iowa,  87»  said:  '*It 
appears  to  be  settled  beyond  controversy,  that  a  person  having  a  claim  for  a 
tort  is  a  creditor."  In  that  case  the  claim  was  for  damages  for  the  unlawful 
sale  of  intoxicating  liquors. 

In  Hcarria  v.  Harris,  23  Gratt.  737,  it  was  decided  that  a  party  claiming 
damages  for  the  acts  of  another  must  be  regarded  in  law  as  much  ^e  creditor 
of  that  other  as  one  holding  his  bonds  or  other  promises  to  pay.  In  several 
of  the  cases  cited  above,  the  conveyances  sought  to  be  avoided  were  made 
while  the  action  to  recover  damages  for  the  tort  was  pending;  but  it  seems 
that  even  before  the  action  is  commenced,  the  party  injured  is  to  be  regarded 
as  a  creditor  of  the  tort  feasor:  Shean  v.  S?iay,  42  Ind.  375;  Carder  v.  WUliaTM^ 
40  Iowa,  582;  Patrick  v.  Ford,  5  Sneed,  532,  note.  In  the  case  of  Shean  v. 
Shay,  supra,  the  slanderous  words  were  spoken  on  the  first  of  August,  1869,  the 
deed  was  made  on  the  seventeenth  of  November,  1869,  and  the  suit  for  slan- 
der was  commenced  on  the  twenty -sixth  of  November,  1869.  The  time  when 
the  injury  is  committed  is  the  date  when  the  liability  of  the  wrong-doer  be- 
comes fixed.  But  see  Hill  v.  Bowman,  35  Mich.  191,  where  it  was  held  that 
a  disputed  claim  for  damages  sounding  in  tort  is  not  a  debt  before  it  has  been 
prosecuted  to  judgment,  and  does  not  constitute  the  claimant  a  creditor,  nor 
invest  him  with  the  right  given  by  law  to  creditors  to  question  voluntary 
transfers  of  their  debtor's  property.  This  decision,  however,  differs  from  the 
great  weight  of  authority  on  this  question.  The  following  are  the  torts, 
claims  for  which  were  held  to  constitute  the  claimants  creditors  in  the  fore- 
going cases:  Slander,  illegal  sale  of  intoxicating  liquors,  assault  and  battery, 
trespass  qttare  dauaumfregit,  embezzlement,  and  false  representations. 

Claiu  for  Damages  roR  Breach  of  Promise  of  Marriage  is  also  such  a 
claim  as  will  entitle  the  holder  to  set  aside  a  conveyance  made  to  defeat  the 
recovery  of  the  plaintiff:  Lowry  v.  Pinson^  2  Bailey,  324;  Smith  v.  Culbertson, 
9  Rich.  L.  106;  Hoffman  v.  Junk,  51  Wis.  613. 

Claim  of  Feme  Covert  against  her  Husband  under  a  marriage  con- 
tract, or  in  proceedings  to  obtain  a  divorce  and  alimony,  is  within  the  pro- 
tection of  the  statutes  against  fraudulent  conveyances:  Taylor  ▼.  Wyld,  8 
Beav.  159;  BlenBnaopp  v.  Blenkinsopp,  12  Id.  568;  S.  C,  1  De  G.  M.  &  G. 
495;  Bider  v.  Kidder,  10  Ves.  360;  Claggett  v.  Oibson,  3  Cranch  C.  C.  359; 
Turner  v.  Turner,  44  Ala.  437;  Draper  v.  Draper,  68  HI.  17;  Frakea  v. 
Brcwn,  2Bhickf.  295;  Ruffing  t,  Tilton,  12  Ind.  259;  Dugan  v.  Trieler,  69  Id, 
553;  Bailey  v.  Bailey,  61  Me.  361;  Feigley  v.  Feigley,  7  Md.  637;  Liver- 
more  v.  BouteUe,  11  Gray,  217;  Cha^t  v.  Chase,  105  Mass.  385;  Morrison  v. 
Morrison,  49  N.  H.  69;  Tounga  v.  Carter,  50  How.  Pr.  410;  Kamp  v.  Kamp, 
46  Id.  143;  Bonslough  v.  Bonslough,  68  Pa.  St.  495;  Ifix  v.  JV'ia:,  10  Heisk. 
646;  Boils  t.  Boils,  1  Coldw.  284;  Brooks  v.  Caughran,  3  Head,  464;  and  see 
note  to  Thayer  y.  Thayer,  39  Am.  Dec.  218,  for  a  discussion  of  the  wife's 
rij^t  to  a  void  conveyances  madewith  intent  to  defraud  her.  In  Feigley  v. 
Feigley,  7  Md.  537>  it  was  decided  that  a  wife,  in  reference  to  her  claim  npoa 
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her  hnsband  for  support  or  alimony,  stands  to  a  certain  extent  in  the  same  re- 
lation tliat  a  creditor  stands  towards  his  debtor.  And  [Mason,  J.,  delivering 
the  opinion  of  the  court,  said :  '*  We  do  not  wish  to  be  understood  as  carrying 
this  doctrine  to  an  extent  which  would  impose  any  restraint  upon  the  hus- 
band in  the  free  and  unlimited  exercise  of  his  right  to  alienate  his  property 
at  will,  even  though  in  the  exercise  of  this  right  he  strips  himself  of  all  means 
of  supporting  or  maintaining  his  wife,  provided  he  does  so  bonajide,  and  with 
no  design  of  defrauding  her  of  her  just  claims  upon  him  and  his  estate.  *  *  * 
There  is  this  difference  between  the  claim  of  the  wife  upon  the  husband's  es- 
tate and  that  of  a  creditor  upon  the  estate  of  his  debtor:  in  the  latter  case  a 
debtor  can  not,  even  by  a  honafide  gift  of  the  whole  or  a  partof  his  property, 
to  a  third  party,  impede  his  creditor  in  the  collection  of  his  debt.  Under 
such  circumstances,  such  a  transfer  would  be  voluntary,  and,  aa  against  a  bona 
fide  creditor,  void  in  point  of  law.  Not  so  as  respects  the  gifts  or  voluntary 
transfers  by  a  husband  of  his  property  in  relation  to  the  rights  of  his  wife. 
If  not  made  with  the  acttuU  intent  of  defeating  tha  rights  of  his  wife,  they 
will  be  sustained,  although  they  leave  her  without  the  means  of  a  sub- 
aistence."  Agnew,  J.,  delivering  the  opinion  of  the  court  in  BonsUmghv, 
Banalough,  68  Pa.  St.  499,  said:  "  There  is  no  reason  why  a  wife  whose  hus- 
band has  deserted  her,  aud  refused  to  perform  the  duty  of  maintenance,  or 
who  by  cruel  treatment  has  eompelled  her  to  leave  his  house  and  commence 
proceedings  for  divorce  and  maintenance,  should  not  be  viewed  as  a  qtuui  cred- 
itor in  relation  to  the  alimony  which  the  law  awards  to  her.  So  long  as  sha 
is  receiving  maintenance,  and  is  under  his  wing,  as  it  were»  she  is  bound  by 
ilia  acta  as  to  his  personal  estate;  but  when  she  is  compelled  to  become  a 
«nitor  for  her  rights,  her  relation  becomes  adverse,  and  that  of  a  creditor  in 
fact,  and  she  is  not  to  be  balked  of  her  dues  by  his  fraud.*'  And  a  conveyance, 
though  made  by  the  husband  after  he  has  fraudulently  induced  the  wife  to 
withdraw  her  bill  for  divorce,  will  be  set  aside:  Brooks  ▼.  Caughran^  3  Head, 
464;  Nix  v.  Nix,  10  fieiak.  646.  In  Livemtore  v.  BotUdU,  11  Gray,  217,  tha 
conveyance  set  aside  was  made  by  the  husband  after  he  had  committed  adul- 
tery, but  before  the  wife  Hied  her  bill  for  divorce. 

Claiks  That  Arise  from  CoyTBAor  are  in  force  from  the  date  of  the 
agreement.  The  liability  arises  at  that  time,  although  no  demand  accmea 
nntil  afterwards:  BiduMinUon  v.  Smallwood,  Jao.  652;  Wooldridge  v.  Ckiffe^ 
68  111.  167.  The  relation  of  debtor  and  creditor  arises  at  the  time  of  the 
signing  of  a  bond,  and  the  obligee  may  impeach  a  conveyance  made  by  the 
obligor  between  that  time  and  the  breach  of  the  condition:  Tlwmpaon  v. 
Thompaon^  19  Me.  244;  Carlisle  v.  Rich,  8  N.  H.  44;  StOTie  v.  Myers,  9  Minn. 
303.  The  distributees  of  an  estate  are  creditors  of  the  administrator  from 
the  date  of  the  execution  of  his  bond,  and  may  set  aside  aa  fraudulent  a 
voluntary  conveyance  subsequently  executed  by  him,  although  a  devastavit 
may  not  occur,  or  may  not  be  judicially  ascertained  until  after  the  execution 
of  the  conveyance:  Andftson  v.  And^son,  64  Ala.  403.  In  delivering  the 
opinion  of  the  court  in  this  case,  Brickell,  C.  J.,  said:  *'The  term  'creditors,' 
as  employed  by  the  statute,  has  been  construed  liberally,  and  not  in  a  nar- 
row, strict,  or  technical  sense.  Whoever  has  a  right,  claim,  or  demand 
founded  on  contract,  whether  contingent  or  absolute,  for  the  performance  of 
a  duty,  or  for  the  payment  of  damages  if  the  contract  should  not  bo  fully  per- 
formed, has  been  regarded  as  a  creditor,  within  the  meaning  of  the  statute, 
against  whom  a  voluntary  conveyance  will  not  be  supported,  though  no 
breach  of  the  contract  furnishing  a  cause  of  action  may  occur  until  after  the 
•xecution  of  the  conveyance. "   See  also  Bihh  v.  Freeman.  59  Ala.  612.    Whert 
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a  husband,  upon  hia  imuTiage,  made  a  contract  with  trustees  that  in  case  his 
wife  should  survive  him,  a  sum  of  money  should  be  x>aid  to  her,  it  was  held 
that  she  was  a  creditor  within  the  meaning  of  the  statute  13  Eliz.,  c.  5: 
Bidtr  V.  Kidder,  10  Yes.  360.  The  grantee  of  a  warranty  deed  is  regarded  as 
a  creditor  of  the  grantor  from  the  date  of  the  deed,  and  may  maintain  a  suit 
to  set  aside  a  fraudulent  conveyance  made  subsequent  to  that  date:  Gannard 
V.  Eaava,  20  Ala.  741;  Bhodes  v.  Green,  36  Ind.  7.  But  in  Bridaford  v.  Bid- 
deUj  55  111.  261,  it  was  decided  that  the  relation  of  debtor  and  creditor  does 
not  exist  between  a  grantor  and  grantee,  in  respect  to  covenants  for  title  con- 
tained in  the  deed,  until  there  has  been  a  breach  of  such  covenants.  See  also 
Poii  y.  Stiger,  29  N.  J.  Eq.  554. 

Dkbt  Nekd  hot  be  Due  at  the  time  of  a  fraudulent  conveyance,  in  order 
to  entitle  the  creditor  to  have  it  set  aside:  Howe  v.  Ward,  4  Me.  105;  Cooky, 
/oftfuoii,  12  N.  J.  Eq.  51. 

CoiiTUfOBNT  Claim  is  as  Fully  Pbotectbd  by  the  statute  as  one  that  is 
absolnte.  And  the  holder  of  such  a  claim  may  maintain  an  action  to  set 
aside  a  fraudulent  conveyance  made  subsequently  to  the  time  when  such  con- 
tingent liability  is  incurred.  A  creditor  within  the  statute  against  frauds,  as 
to  whom  a  voluntary  conveyance  is  void,  is  not  necessarily  one  who  has  a 
demand  for  money  which  is  due,  or  running  to  maturity,  or  who  has  an  exist- 
ing cause,  of  action.  Whoever  has  a  claim  or  demand  on  a  contract  in  ex- 
istence at  the  time  when  a  voluntary  conveyance  is  made  is  a  creditor  within 
he  meaning  of  the  statute:  Foote  v.  Cobb,  18  Ala.  585;  Bibb  v.  Freeman,  59  Id. 
612;  Feam  v.  Ward,  65  Id.  33;  Bayv,  Cook,  31  HI.  336;  Cook  v.  Johnson,  12 
K.J.  Eq.  51;  ManhaUan  Co,  v.  Osgood,  15  Johns.  162;  S.  G.»  3  Cow.  612; 
Seward  v.  Jackson,  8  Cow.  406;  Van  Wyck  v.  Seward,  18  Wend.  375;  WoodUy 
v.ii66y,  5Call,  336;  McLaughlin  v.  Bank  of  Potomac,  7  How.  220.  And  a 
debt  due  from  a  guarantor  is  within  the  rule,  although  it  be  contingent,  and 
such  a  debt  at  the  time  as  could  not  be  proved  under  an  English  commission 
of  bankruptcy,  or  under  our  insolvent  laws:  Jackson  v.  Seward,  5  Cow.  67. 
In  delivering  the  opinion  of  the  court  in  this  case,  Sutherland,  J.,  said:  **The 
question  of  creditor  or  not  can  not  turn  on  the  ground  of  contingent  liability 
when  considering  this  act.  If  it  should,  all  imlorscrs  and  sureties  would  be 
deprived  of  its  protection."  Indorsers  of  commercial  paper  are  regarded  as 
standing  in  the  relation  of  debtors  under  the  statute:  Cook  v.  Johnnon,  12 
N.  J.  Elq.  51;  Cramer  v.  Bfford,  17  Id.  367.  The  holder  of  a  note  given  by  a 
fraudulent  grantor  before  but  not  purchased  until  after  the  date  of  the  con- 
veyance has  the  right  to  impeacli  the  conveyance:  Warren  v.  WUliams,  52 
Me.  343. 

Responsibility  for  the  Acts  of  a  Partner  is  a  risk  which  a  person  can 
not  evade  by  a  voluntary- con veyauce:  Thomson  v.  Dovgherty,  12  Serg.  &  R. 
448.  The  liability  of  a  surviving  partner  to  account  for  the  partnership  prop- 
erty is  a  fixed  present  liability,  and  is  within  tlie  protection  of  tlio  statute 
against  fraudulent  conveyances.  And  tho  representatives  of  a  deceased  part- 
ner stand  in  the  relation  of  creditors  to  the  surviving  partner:  AUton  v.  RowUs, 
13  Fla.  \VI\  White  v.  Russell,  79  111.  155.  If  partners  submit  partnersliip 
accounts  to  arbitrators  for  settlement,  and  the  arbitrators  decide  that  certain 
partnership  debts  shall  be  paid  by  one  of  the  partners,  he  becomes,  from  the 
date  of  the  award,  a  debtor  to  his  copartners,  within  the  purview  of  the  stat- 
ute: Swan  V.  Smith,  57  Miss.  548. 

Ll&BILITT  as  Subett  is  as  clearly  within  the  statate  as  the  liability  as 
principal:  Oibton  v.  Love,  4  Fla.  217;  Bay  v.  Cook,  31  111.  336;  Bussell  v. 
Stmton,  3  Hayw.  1;  Crane  v.  StickUs,  15  Vt.  2.V2;  Curd  v.  MUler's  Ex'rs,  7 
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Gratt.  185.  The  liability  of  the  principal  in  an  obligation  to  reimbune  hii 
surety  for  any  payment  made  by  the  latter,  in  conseqaences  of  his  so  beoom- 
ing  surety,  commences  at  the  time  when  the  obligation  is  delivered;  and 
■whenever  payment  may  be  made  by  the  surety  he  is  to  be  considered  as  a 
creditor  of  his  principal  from  the  time  of  such  delivery:  CIt4)teau  v.  Jones,  11 
HI.  300;  Sargent  v.  Salmond,  27  Me.  539.  A  surety  who  has  paid  a  debt  is 
entitled  to  be  subrogated  to  all  the  rights  of  the  cpsditor,  and  may  impeach 
a  fraudulent  conveyance:  Oreene  v.  Stames,  1  Heisk.  582;  Highland  v.  ffigh' 
land,  6  W.  Va.  63. 

AssiovxES  IN  Bankbuptcy  or  insolvency  are  clothed  with  aU  the  powers 
of  the  creditors  of  the  insolvent^  in  the  matter  of  setting  aside  fraudnlent 
conveyances  made  by  him,  and  which  he  could  not  himself  disturb:  Bradshato 
V.  Klein,  2  Biss.  20;  Carr  v.  Hilton,  1  Curt.  230;  ShaJcltford  v.  CoUier,  6  Bush, 
149;  Ward  v.  Van  Bokkelen,  2  Paige,  289;  I'anu  v.  BuUiU,  35  Pa.  St.  308;  An- 
derson V.  MaUby,  2  Ves.  jun.  244;  Butcher  v.  Harrison,  4  Bam.  &  AdoL  129; 
Grimsby  v.  BaU,  11  Mee.  &  W.  531. 

A  Tbustbk  is  Reoauded  as  a  Debtor  from  the  time  that  he  receives  the 
money  which  he  ought  to  pay  to  the  party  entitled  to  it:  McLemore  v.  l^uckoh, 
Zl  Ala.  662.  A  voluntary  conveyance  of  his  property,  made  by  an  executor, 
is  invalid  as  against  the  claim  of  a  legatee  to  the  residue  of  the  estate  of  the 
testator:  Soden  v.  Soden,  34  N.  J.  Eq.  115.  When  a  father,  for  the  purpose 
of  defrauding  his  creditors,  purchases  property  and  causes  it  to  be  conveyed 
to  bis  daughter,  a  court  of  equity  will,  at  the  suit  of  a  judgment  creditor,  de- 
clare the  deed  fraudulent  and  void:  Landjsr  v.  Beers,  48  Cal.  546. 

Whebb  a  Decedent  has,  in  his  Life-time,  made  a  conveyance  of  real 
estate  for  the  purpose  of  defrauding  his  creditors,  the  si>ecial  administrator 
of  his  estate  may,  in  California,  maintain  an  action  to  recover  it  back,  in  the 
same  manner  that  a  general  administrator  could:  h'orde  v.  Exempt  Fire  Co., 
60  Cal.  299.  In  Dlinois,  any  creditor  of  the  estate  of  a  deceased  person  may 
61e  a  bill  to  set  aside  a  conveyance  made  by  the  deceased  to  defraud  such 
creditor:  Beebe  v.  Soulier,  87  Dl.  518.  But  in  this  case  it  was  held  that  an 
administrator  could  not^  under  an  order  of  court,  sell  and  convey  any  inter- 
est in  lands  conveyed  by  the  intestate  to  defraud  creditors,  nor  could  his 
grantee  maintain  a  bill  to  set  aside  such  conveyance,  because  no  title  passed 
by  the  grant  of  the  administrator. 

Whebb  Debtob  Pays  Off  Debts  after  the  date  of  a  voluntary  conveyance 
by  him  only  by  contracting  other  debts,  the  conveyance  will  not  be  by  this 
contrivance  made  any  the  less  fraudulent  as  to  the  creditors  who  take  the 
place  of  tfioee  whose  claims  have  been  liquidated  by  the  money  furnished  by 
them.  The  subsequent  creditors,  whose  means  are  used  to  pay  off  the  in- 
debtedness contracted  prior  to  the  execution  of  the.cojiveyance,  may  avoid  it 
as  constructively  fraudulent  as  to  them:  Paulk  v.  Cooke,  39  Conn.  566;  Bar» 
hydt  V.  Pen-y^  57  Iowa,  416;  MWls  v.  Morris,  Hoffm.  Ch.  419;  Savage  v.  J/itr- 
phy,  34  N.  Y.  508;  McElwee  v.  SuUon,  2  Bailey,  128.  Foster,  J.,  delivering  the 
opinion  of  the  court  in  Paulk  v.  Cooke,  39  Conn.  572,  said:  '*But  it  is  said 
that  the  debts  which  existed  at  the  time  that  this  conveyance  was  made  have 
since,  with  one  exception,  been  paid;  and  that  a  voluntary  conveyance  can  be 
impeached  only  by  those  who  were  creditors  at  the  time;  not  by  subsequent 
creditors.  This  principle  clearly  has  no  application  where  there  has  been  a 
continued  unbroken  indebtedness.  The  debts  are  owed,  though  they  may  be 
due  to  new  creditors.  It  is  a  most  unsubstantial  mode  of  paying  a  debt,  to 
contract  another  of  equal  amount.  It  is  the  merest  fallacy  to  call  such  an  act 
getting  out  of  debt.'' 
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SUB3EQX7KNT  Cbxditobs  Stand  ufon  A  DiTFEBJEKT  FooTivo  from  that  of 
existing  creditors,  aa  to  their  right  to  avoid  yolontary  conveyanoes.  '*  The 
difference  between  existing  and  subsequent  debts,  in  reference  to  voluntarj 
conveyances,  is  this:  as  to  the  former,  the  fraud  is  an  inference  of  law;  but 
aa  to  the  latter,  there  must  be  fraud  in  iActi "  Williamson,  Ch.,  in  Cook  v. 
JohMmm^  12  K.  J.  £q.  51,  54.  Where  oonveyaDces  are  made  in  actual  fraud, 
that  is,  with  inteut  to  delay,  hinder,  or  defraud  creditors,  they  may  be 
avoided  by  any  creditor  or  purchaser,  subsequent  as  well  as  antecedent: 
HuggiM  v.  Penrine,  30  Ala.  396;  WiUiama  v.  Avery,  38  Id.  115;  Kirlaqf  v. 
Snedeeor,  60  Id.  192;  HaU  v.  Sands,  52  Me.  355;  WtnchtOer  v.  ChaiUr,  12 
Allen,  606;  Parhman  v.  Wdch,  19  Pick.  231;  CoWm^  v.  Rich,  8  K.  H.  44; 
Cook  T.  Johnson,  12  N.  J.  Eq.  51;  Bdford  v.  Crane,  16  Id.  265;  AUaire  v. 
Day,  30  Id.  231;  Reade  v.  lAwngsUm,  8  Am.  Dec.  520;  Bvrdich  v.  QiU,  2 
McCrary,  486.  In  discussing  this  question,  in  HaU  v.  Sands,  52  Me.  358, 
Davis,  J.,  who  delivered  the  opinion  of  the  court,  said:  "  For  if  it  was  both 
fraudulent  and  voluntary,  so  as  to  raise  the  presumption  of  a  secret  trust,  it 
is  a  continuing  fraud,  affecting  those  who  subsequently  give  credit  to  the 
grantor.  He  not  only  puis  his  property  beyond  the  reach  of  existing  cred- 
itors; he  heeps  it  beyond  the  reach  of  subsequent  creditors.  His  conveyance 
operates,  and  must  be  presumed  to  have  been  intended  to  operate,  to  the 
injury  and  delay  of  both  classes  of  creditors  alike.  It  is  therefore  void  as  to 
both  alike." 

In  Pennsylvania  it  is  held  that  the  statute  of  13  Elizabeth  does  not  make  a 
voluntary  conveyance  void  as  to  future  creditors,  because  of  an  existing  indebt- 
edness which  might  thereby  be  hindered,  delayed,  or  defeated,  unless  there 
is  evidence  to  indicate  that  the  grantor  intended  to  withdraw  his  property 
from  the  reach  of  such  creditors.  And  that  a  subsequent  creditor  can  only 
avail  himself  of  the  fraud  which  is  practiced  against  him:  Snyder  v.  Christ, 
89  Pa.  St.  499;  Monroe  v.  Smith,  79  Id.  459;  Harlan  v.  Maglaughlin,  90  Id. 
293;  Kimble  v.  Smith,  95  Id.  69.  This  seems  to  be  a  stricter  construction  ol 
the  statute  than  it  has  received  elsewhere.  A  judgment  which  has  been  ob- 
tained by  a  creditor  for  a  prior  and  subsequent  demand  together  is  treated 
as  a  subsequent  demand:  MorUz  v.  Hqffman,  35  HI.  553;  Qwmby  v.  DiU,  40 
Me.  528;  Baker  v.  Oilman,  52  Barb.  26. 

Claims  fok  Taxes  are  within  the  protection  of  the  statute  against  fraud- 
ulent conveyances:  Stimson  v.  Wrigley,  86  N.  Y.  332.  And  so  are  demands 
for  forfeitures  due  to  the  state  for  offenses:  Jones  v.  Ashurt,  Skin.  357;  Sheas 
v.  Bran,  1  Stark.  N.  P.  319;  Perkins  v.  Bradley,  1  Hare,  219;  Bullock  v.  Dodds, 
2  Barn.  &  Aid.  258;  Morewood  v.  WUheji,  6  Car.  &  P.  144;  State  v.  lye,  2  Bailey, 
337.  A  claim  for  the  maintenance  of  a  bastard  child  is  within  the  purview 
of  the  statute:  Damon  v.  Bryant,  19  Mass.  411.  But  costs  of  suit  are  not  a 
debt  until  judgment  therefor  has  been  rendered;  Pdhaan  v.  Aldrieh,  8  Gray, 
675;  Ogden  v.  Prentice,  33  Barb.  160. 
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LiABUJTT  OF  Common  Carbiers  on  our  Naviqable  Streams  is  fixed  hy 

the  common  law. 
Aov  OF  God  Which  Excuses  Common  Carrier  must  be  a  direct  and  vio* 

lent  act  of  nature. 
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Whbbs  Commok  Carsieb  Strands  his  Vessel  on  Bar  recently  formed 
in  the  ordinary  channel  of  a  navigable  river,  he  is  liable  for  the  loea 
thereby  occasioned  to  the  goods  on  board,  although  he  was  ignorant  of 
the  existence  of  such  bar. 

Action  brought  against  the  defendants  as  common  cariierB. 
The  opinion  states  the  case. 

B,  H,  Smith,  for  the  appellants. 

R 

MiUer,  for  the  appellee. 

By  Court,  Daniel,  J.  By  the  common  law  a  carrier  is  treated 
as  an  insurer  against  all  damage  to,  or  loss  of,  goods  intrusted 
to  him  for  transportation,  except  such  as  may  arise  from  the  act 
of  God,  the  act  of  the  enemies  of  the  country,  or  the  act  of  the 
owner  of  the  goods.  In  the  case  of  Murphy,  Brovm  &  Go,  t. 
Staton,  3  Munf .  239,  it  was  decided  by  this  court  that  the  owners 
of  boats  engaged  in  the  upper  nayigation  of  James  river  were 
subject  to  this  rule,  and  liable  for  losses  arising  from  the  dan* 
gers  of  that  navigation.  It  was  also  further  decided  in  that  case 
that  if  a  loss  happens,  the  onus  lies  on  the  carrier  to  exempt 
himself  from  liability;  and  that  his  defense  is  not  sustained  by 
showing  that  the  navigation  is  attended  with  so  much  danger 
that  a  loss  may  happen,  notwithstanding  the  utmost  efforts  to 
prevent  it,  and  that  the  person  conducting  the  boat  possessed 
competent  skill,  used  due  diligence,  and  provided  hands  of 
sufficient  strength  and  experience  to  assist  him. 

The  propriety  of  the  decision,  it  is  believed,  has  not  been 
questioned.  We  have  at  least  no  report  of  any  effort  to  disturb 
it.  The  case  may  therefore  be  regarded  as  settling  that  the 
liabilities  of  common  carriers  upon  our  navigable  streams  are 
fixed  by  the  common-law  rule,  and  that  losses  arising  from  the 
ordinary  dangers  of  the  navigation,  however  great  and  however 
carefully  guarded  against,  do  .not  fall  within  the  exception. 

It  is  contended  by  the  plaintiffs  in  error,  that  the  evidence 
offered  by  them  in  the  court  below,  tended  to  show  that  the 
loss  sustained  by  the  plaintiff  was  occasioned  by  such  an  extraor- 
dinary peril  as  negatived  all  legal  inference  of  negligence  on 
the  part  of  the  carrier,  and  made  the  loss  referable  to  the  act  of 
God;  and  that  the  instruction  given  by  the  court  at  the  instance 
of  the  plaintiff  was  erroneous  and  prejudicial  to  them. 

It  appears  from  the  bill  of  exceptions,  that  the  plaintiff  hav- 
ing proved  that  he  delivered  at  the  Kanawha  Salines  in  the 
county  of  Kanawha,  on  board  of  a  steamboat  in  the  charge  of 
the  defendants,  who   were  the  owners  thereof,  and   common 
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carriers,  a  quantity  of  salt,  to  be  carried  on  the  said  boat  to 
NashTille,  in  the  state  of  Tennessee,  for  the  transportation  of 
which  the  defendants  'were  to  receive  a  stipulated  freight  per 
barrel;  and  that  the  said  boat  freighted  with  said  salt  proceeded 
on  her  Toyage  as  far  as  to  the  confluence  of  the  Elk  river  with 
the  Kanawha,  when  she  stranded,  sprung  a  leak,  and  fllled  with 
water,  -whereby  a  portion  of  the  salt  was  wholly  lost,  and  the 
balance  much  damaged  and  impaired  in  value:  and  the  defend- 
ants having  then  introduced  evidence  tending  to  prove  that  the 
water  in  the  river  was  in  good  navigable  condition;  that  the 
boat  was  conducted  through  the  ordinary  channel  for  steamboat 
Davigation;  that  some  eight  or  ten  days  before  the  boat  proceeded 
on  her  voyage  there  was  a  rise  of  Elk  river,  a  tributaiy  of  the 
Kanawha,  and  the  ic^  gorged  at  its  mouth,  and  a  bar  of  sand 
and  gravel  formed  in  the  channel  along  which  the  boat  had  to 
pass,  and  that  the  officers  and  crew  of  the  boat  were  ignorant  of 
the  formation  of  the  bar  when  the  boat  stranded  upon  it;  and 
that  the  officers  and  crew  used  their  efforts  to  save  the  salt  after 
the  boat  had  so  stranded:  the  plaintiff  moved  the  court  to 
instruct  the  jury  upon  the  law  governing  the  case:  whereupon 
the  court  instructed  the  jury  that  if  they  believed  from  the 
evidence  that  the  boat  was  stranded  by  running  upon  a  bar 
previously  formed  in  the  ordinary  channel  of  the  river;  but  that 
the  existence  of  the  bar  might  by  human  foresight  and  dili- 
gence have  been  ascertained,  and  avoided,  although  the  navi- 
gators or  those  in  charge  of  the  boat  were  ignorant  of  its  exist- 
ence at  the  time  the  boat  ran  upon  it,  the  defendants  were 
liable  for  the  loss  (if  any)  of  the  salt  freighted  by  them  on  the 
boat,  occasioned  by  its  stranding;  although  the  jury  might  be 
satisfied  that  the  defendants,  after  the  boat  stranded,  used  all 
the  means  within  their  power   and  control,  to  preserve  the 
freight  on  board  the  boat  from  being  lost  or  injured. 

Among  the  strongest  authorities  cited  in  behalf  of  the  plaint- 
iffs in  error  are  the  cases  of  Smyrl  v.  Niolon,  2  Bailey,  421  [23 
Am.  Dec.  146],  and  Wiliiavis  v.  Grant,  1  Conn.  487  [7  Am.  Dec. 
235].  In  the  former  it  was  held  that  a  loss  occasioned  by  a 
boat's  running  on  an  unknown  "  snag"  in  the  usual  channel  of 
the  river,  is  referable  to  the  act  of  God,  and  that  the  carrier 
will  be  excused;  and  in  the  latter  it  was  said  that  striking  upon 
a  rock  in  the  sea  not  generally  known  to  navigators,  and  actu- 
ally not  known  to  the  master  of  the  ship,  is  the  act  of  God. 
And  other  authorities  go  so  far  as  to  assert  that  if  an  obstruc- 
tion be  secretly  sunk  in  the  stream,  and  not  being  known  to 
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the  carrier,  his  boat  founder,  he  would  be  excused.  The  last 
proposition  stands  condemned  by  the  leading  cases,  both 
English  and  American.  In  the  case  of  Forward  v.  Pitiard,  1 
T.  B.  27,  Lord  Mansfield  says,  that  '^to  prevent  litigation, 
collusion,  and  the  necessity  of  going  into  circumstances  impos- 
sible to  be  unrayeled,  the  law  presumes  against  the  carrier, 
unless  he  shows  it  was  done  by  the  king*s  enemies,  or  by  such 
an  accident  as  could  not  happen  by  the  intervention  of  man,  as 
storms,  lightning,  and  tempests."  The  same  doctrine  is  strongly 
stated  in  McArthur  v.  Sears,  21  Wend.  196,  where  it  is  said, 
that ''  no  matter  what  degree  of  prudence  may  be  exercised  by 
the  carrier  and  his  servants;  although  the  delusion  by  which  it 
is  baffled,  or  the  force  by  which  it  is  overcome,  be  inevitable; 
yet  if  it  be  the  result  of  human  means,  the  carrier  is  respon- 
sible." 

These  cases  clearly  restrict  the  excuse  of  the  carrier  for  losses 
occasioned  by  obstructions  in  the  stream,  to  such  obstructions 
as  are  wholly  the  result  of  natural  causes.  And  the  cases  in 
which  the  carriers  have  been  exonerated  from  losses  occasioned 
by  such  obstructions,  as  Smyrl  v.  I^lon  and  WiUiama  v.  Orant, 
before  mentioned,  will,  I  think,  upon  examination,  be  found  to 
be  cases  in  which  either  the  bills  of  lading  contained  the  excep- 
tion ''  of  the  perils  of  the  river,"  or  in  which  that  exception  has 
been  confounded  with  the  exception  of  the ' '  act  of  God. "  In  the 
case  of  McArthur  Y.  Sears,  a  distinction  between  the  two  phrases 
is  pointed  out.  It  is  shown  that  the  exception  ''  of  dangers  or 
perils  of  the  sea  or  river,"  often  contained  in  bills  of  lading,  are 
of  much  broader  compass  than  the  words  ^'act  of  God;"  and 
the  case  of  Gordon  v.  Buchanan,  5  Yerg.  71,  is  cited  with  ap- 
probation, in  which  it  is  said  that  "  many  of  the  disasters  which 
would  not  come  within  the  definition  of  the  act  of  God,  would 
fall  within  the  former  exception;  such,  for  instance,  as  losses 
occasioned  by  hidden  obstructions  in  the  river  newly  placed 
there,  and  of  a  character  that  human  skill  and  foresight  could 
not  have  discovered  and  avoided." 

In  a  note  to  the  case  of  Cogga  v.  Bernard,  in  the  American  edi- 
tion of  Smith's  Leading  Gases,  43  Law  Lib.  180,  the  American 
decisions  are  collated  and  reviewed,  and  a  definition  is  given  to 
the  expressioQ  "  act  of  God,"  which  expresses,  I  think,  with 
precision,  its  true  meaning.  The  true  notion  of  the  exception  is 
there  held  to  be  ''  those  losses  that  are  occasioned  exclusively 
by  the  violence  of  nature;  by  that  kind  of  force  of  the  elements 
which  human  ability  could  not  have  foreseen  or  prevented;  such 
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as  lightning,  tornadoes,  sudden  squalls  of  wind."  "  The  prin- 
ciple that  all  human  agency  is  to  be  excluded  from  creating  or 
entering  into  the  cause  of  mischief,  in  order  that  it  may  be 
deemed  the  act  of  God,  shuts  out  those  cases  where  the  natural 
object  in  question  is  made  a  cause  of  mischief,  solely  by  the  act 
of  the  captain  in  bringing  his  vessel  into  that  particular  position 
where  alone  that  natural  object  could  cause  mischief:  rocks, 
shoals,  currents,  etc.,  are  not  by  their  own  nature  and  inher- 
ently, agents  of  mischief  and  causes  of  danger,  as  tempests, 
lightnings,  etc.,  are." 

The  act  of  God  which  excuses  the  carrier,  must  therefore,  1 
think,  be  a  direct  and  violent  act  of  nature. 

The  rule,  it  is  insisted,  is  a  harsh  one  upon  the  carrier,  and  it 
is  argued  that  the  court  should  be  slow  to  extend  it  further  than 
it  is  fully  sustained  by  the  cases.  However  harsh  the  rule 
may  at  first  appear  to  be,  it  has  been  long  established,  and  is 
well  founded  on  maxims  of  public  policy  and  convenience;  and 
Tiewing  the  carrier  in  the  light  of  an  insurer,  it  is  of  the  utmost 
importance  to  him,  as  well  as  to  the  public  who  deal  with  him, 
that  the  acts  for  which  he  is  to  be  excused  should  have  a  plain 
and  well-defined  meaning.  When  it  is  understood  that  no  act 
is  within  the  exception,  except  such  a  violent  act  of  nature  as 
implies  the  entire  exclusion  of  all  human  agency,  the  liabilities 
of  the  carrier  are  plainly  marked  out,  and  a  standard  is  fixed  by 
which  the  extent  of  the  compensation  to  indemnify  him  for  his 
risks  can  be  readily  measured  and  ascertained.  The  rule,  too, 
when  so  understood,  puts  to  rest  many  perplexing  questions  of 
bet,  in  the  litigation  of  which  the  advantage  is  always  on  the 
side  of  the  carrier.  Under  this  rule  the  carrier  is  not  permitted 
to  go  into  proofs  of  care  or  diligence,  and  the  owner  of  the  goods 
is  not  required  to  adduce  evidence  of  negligence  till  the  loss  in 
question  is  shown  to  be  the  immediate  result  of  an  extraordinary 
convulsion  of  nature,  or  of  a  direct  visitation  of  the  elements 
against  which  the  aids  of  science  and  skill  are  of  no  avail. 

So  understanding  the  law,  1  do  not  perceive  how  the  defend- 
ants in  error  could  have  been  prejudiced  by  the  instruction  com- 
plained of,  and  am  of  opinion  to  affirm  the  judgment. 
The  other  judges  concurred  in  Judge  Daniel's  opinion* 
Judgment  affirmed. 

Cabell,  P.,  and  Bbooeb  J.,  absent. 


LuBOXTT  OF  GABBna  OK  Inland  BivebS:  See  CoUier  v.  Vdlenikie^  4$ 
Am.  Deo.  81,  note  87;  Steamboat  Lynx  v.  King,  Id.  135. 
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Common  Carriers,  Liability  of,  Generally:  See  Fish  ▼.  Chapman,  40 
Am.  Dec.  393,  Dote  405,  where  other  cases  are  collected. 

Act  of  God,  What  is:  See  WiUiains  v.  GraTit,  7  Am.  Dec  235.    See  also 
PlaisUd  V.  BosUm  A  K.  S.  N,  Co,,  46  Id.  587,  and  note  692. 


HuDGiN  V.  Hudgin's  Ex'b  et  al. 

[6  Gbattam,  320.] 

Dkvisees  not  Made  Parties  to  Suit  Brought  by  Creditor  aoainsv 
EzBOUTOR  to  recover  a  deht  due  to  him  from  the  testator,  and,  in  the 
event  of  there  being  no  personal  assets,  to  charge  the  same  on  the  realty, 
are  not  boand  by  the  decree  in  such  suit  directing  a  sale  of  the  land 
devised;  and  the  sale  made  under  the  decree,  and  the  deed  issued  pur- 
suant thereto,  will  not  pass  the  legal  title  to  the  purchaser. 

Wbxre  Testator  Charges  All  his  Estate  with  Payment  of  Debts,  if 
after  the  personal  estate  is  exhausted  there  remain  a  debt  against  the 
estate,  it  will  be  a  charge  on  the  real  estate. 

Purchaser  in  Good  Faith  at  Sale  of  Land  under  Degree  against  an 
executor  to  satisfy  a  debt  of  the  testator  is,  in  the  event  of  the  disaffirm- 
ance of  the  sale,  entitled  to  be  subrogated  to  the  rights  of  the  creditor 
to  the  extent  that  the  purchase  money  received  from  him  has  been  ap- 
plied to  the  satisfaction  of  the  testator's  debts,  and  to  charge  the  land 
devised  to  that  extent.  But  the  rents  and  proiits  received  by  him  while 
in  possession  should  be  set  off  against  the  amount  of  his  claim. 

Creditor  of  Testator,  whose  Debt  has  been  Paid  out  of  the  proceeds 
of  a  sale  of  the  decedent's  land,  which  sale  is  afterwards  disaffirmed,  is 
a  competent  witness  to  prove  the  amount  of  his  debt,  where  he  entered 
into  no  covenants  for  the  sufficiency  of  tlie  title,  is  not  chargeable  with 
any  fraud,  nor  in  any  way  liable  to  the  purchaser,  the  executor,  or  the 
devisees. 

Where  Executor  Holds  in  his  Hands  Money  Derived  from  Sale  of 
lands  of  his  testator,  which  is  disaffirmed,  the  purchaser  at  such  sale  it 
entitled  to  a  decree  against  him  for  the  amount  so  held. 

Bill  in  chancery.  William  Soper  died  in  1797,  leaving  a  will 
■which  was  duly  recorded,  and  of  which  John  Hudgin  was  the 
executor.  By  this  will  be  directed  that  after  his  debts  were 
paid  his  whole  estate  should  be  divided  among  his  children.  In 
1798,  Francis  Armstead  instituted  the  chancery  suit  mentioned 
in  the  opinion.  The  amount  found  in  that  suit  to  be  due  to 
said  Armstead  from  the  estate  of  said  Soper  was  two  hun- 
dred and  eight  pounds  ten  shillings  eleven  and  three  fourths 
pence,  with  interest  at  six  per  cent,  from  June  1,  1798.  The 
commissioners  appointed  by  the  decree  reported  that  they  had 
Bold  the  land  for  four  hundred  and  twenty-four  pounds  seven- 
teen shillings  and  sixpence.  Their  report  was  confirmed,  and 
A  final  decree  made.     The  sale  was  made  to  Jesse  Hudgin,  who 
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paid  to  John  Hudgin,  the  executor,  the  'whole  amount  of  the 
purchase  monej  in  June,  1803,  and  received  a  deed  from  the 
oommissioners.    In  1816,  John  Hudgin  and  Polly,  his  wife,  who 
was  the  daughter  of  William  Soper,  and  John  Soper,  a  son  of 
the  deceased,  recovered  a  judgment  in  ejectment  against  Jesse 
Hudgin  for  two  undivided  third  parts  of  the  land  conveyed  to 
him  as  above  stated.    Jesse  Hudgin  thereupon  obtained  an  in- 
junction to  this  judgment.     In  his  bill  he  claimed  that  he  was 
entitled  to  be  substituted  to  the  rights  of  Armstead  as  a  creditor 
of  the  estate  of  William  Soper,  deceased.    He  charged  that  he 
had  made  valuable  improvements  upon  the  land.    Having  made 
the  heiiB  and  devisees  of  William  Soper,  defendants,  he  prayed 
to  be  quieted  in  the  possession  of  the  land  purchased  by  him 
as  aforesaid,  or  that  Armstead  and  John  Hudgin  might  be 
decreed  to  pay  him  the  sums  received  by  them  as  aforesaid. 
John  Soper,  and  John  Hudgin  and  wife,  and  Armstead,  an- 
swered the  bill,  and  various  proceedings  were  had  in  the  case  at 
different  dates  until  in  1840  the  cause  came  on  finally  to  be 
heard,  -when  the  court  sustained  the  plaintiff's  exceptions  to 
the  account  of  the  rents  referred  to  in  the  opinion,  and  dis- 
solved the  injunction  and  dismissed  the  bill  with  costs.    Jesse 
Hudgin  thereupon  applied  to  this  court  for  an  appeal,  which 
was  allowed.    The  other  facts   sufficiently  appear  from  the 
opinioi^ 

SarrisTn,  for  the  appellant. 

Mason,  for  Armstead. 

By  Court,  Allen,  J.  The  court  is  of  opinion  that,  as  the 
children  and  devisees  of  William  Soper,  deceased,  were  not 
parties  to  the  chancery  suit  instituted  in  the  county  court  of 
Matthews,  by  Francis  Armstead  against  John  Hudgin,  executor 
of  the  said  William  Soper,  deceased,  for  the  establishment  and 
recoveiy  of  the  debt  claimed  to  be  due  from  the  said  William 
Soper,  and  to  charge  the  same  on  the  realty  in  the  event  of  there 
being  no  personal  assets,  the  children  and  devisees  are  not 
bound  by  the  decree  directing  a  sale  of  the  land  devised;  and 
that  the  sale  and  confirmation  thereof,  and  the  deed  of  the 
commissioners  to  the  purchaser,  did  not  operate  so  as  to  pass 
the  legal  title.  The  court  is  therefore  of  opinion  that  there  is  no 
error  in  so  much  of  the  decree  appealed  from  as  dissolved  the 
injunction  to  the  judgment  recovered  in  the  action  of  ejectment 
in  the  bill  and  proceedings  mentioned. 

The  court  is  further  of  opinion,  that  as  the  will  of  the  said 
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William  Soper  charged  all  the  estate  devised  ^ith  the  payment 
of  his  debts,  and  as  it  appears  from  the  report  of  the  commis* 
fiioner  that  the  whole  of  the  personal  assets  had  been  exhausted^ 
leaving  unsatisfied  the  debt  due  to  said  Francis  Armstead,  his 
debt,  when  established  as  against  the  devisees,  would  have  been 
a  charge  on  said  real  estate:  and  the  same  having  been  paid 
by  the  purchaser  of  said  real  estate,  who  purchased  under  said 
decree  in  good  faith,  and  with  the  expectation  of  thereby  ac- 
quiring a  good  title  to  said  estate,  the  purchaser,  in  the  event 
which  has  happened,  of  a  disaffirmance  of  said  sale,  is  entitled 
to  be  substituted  to  the  rights  of  the  said  Armstead,  and  to  charge 
said  estate  with  the  amoimt  of  said  debt  so  paid  by  him. 

The  court  is  further  of  opinion,  that  in  this  cause,  and  as  be- 
tween these  parties,  the  said  Francis  Armstead  was,  undet  the 
circumstances,  a  competent  witness  to  prove  the  validity  of  his 
debt.  He  was  under  no  responsibility  to  the  purchaser  at  the 
sale,  because  he  entered  into  no  covenants  binding  him  for  the 
sufficiency  of  the  title;  and  it  was  as  much  the  duty  of  the  pur- 
chaser as  of  the  creditor  to  look  to  the  regularity  of  the  pro- 
ceedings. And  there  being  no  fraud  charged  or  imputed  to 
him,  the  purchaser  in  no  event  could  look  to  him  for  indemnify; 
in  such  case,  he  purchases  at  his  own  risk.  Nor  could  said 
Armstead  be  held  responsible  in  any  event  to  the  executor  of 
William  Soper;  for,  as  against  him,  the  validity  of  his  debt,  and 
his  right  to  receive  payment,  were  established  by  the  decree. 
Nor  was  he  liable  to  the  devisees;  for,  as  to  them,  the  proceed- 
ing was  merely  void,  and  did  not  prevent  them  from  asserting 
their  legal  title  and  recovering  the  land.  And  the  court  is  fur- 
ther of  opinion,  that  by  the  testimony  of  John  Patterson,  and 
the  evidence  of  said  Armstead  before  the  commissioner,  taken 
in  connection  with  the  other  circumstances  of  the  case,  irre- 
spective of  the  decree  of  the  county  court,  it  appears  that  the 
debt  due  to  said  Armstead  amounted  to  two  hundred  and 
eight  pounds  ten  shillings  eleven  and  three  fourths  pence,  fox 
which  sum,  with  interest  thereon  from  the  first  day  of  June, 
1798,  until  payment,  said  land  in  the  hands  of  the  devisees  is 
chargeable  on  account  of  the  debt  due  said  Armstead.  And  it 
furthermore  appearing  that  the  purchaser,  after  discharging  the 
debt,  interest,  and  costs  due  to  said  Armstead,  paid  over  to  the 
said  John  Hudgin,  as  executor  of  said  William  Soper,  the  balance 
of  the  purchase  money,  in  pursuance  of  said  decree;  and  the  re- 
port of  the  commissioner,  showing  that  upon  a  settlement  of  thtt 
executor's  accounts  there  was  a  balance  due  to  him  of  twenijy* 
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eight  pounds  eight  shillings  three  and  one  half  pence,  which 
was  Batisfied  by  an  application  of  so  much  of  the  purchase  money 
of  said  land,  the  purchaser  has  a  right  to  be  substituted  to  the 
lights  of  the  executor,  and  charge  the  land  with  that  sum,  with 
interest  thereon  from  the  sixteenth  of  June,  1798,  until  paid. 
And  for  the  residue  of  the  purchase  money  he  would  have  had  a 
right,  had  not  the  same  been  waived,  to  call  on  said  executor 
to  refund;  it  not  appearing  by  the  commissioner's  report  that 
the  executor  has  disbursed  the  same  in  payment  of  debts  or 
to  the  legatees. 

The  court  is  further  of  opinion,  that  in  ascertaining  the 
amount,  for  which  the  purchaser  is  entitled  to  charge  the  land 
deTised,  his  claim  should  be  credited  with  the  amount  of  the 
rents  and  profits,  as  ascertained  by  the  report  of  the  commis- 
sioner, made  out  in  the  cause,  and  to  be  continued  from  that 
time;  and  that  for  the  residue  of  the  sums,  two  hundred  and 
eight  pounds  ten  shillings  eleven  and  three  fourths  pence, 
and  tweniy-eight  pounds  eight  shillings  three  and  one  half 
pence,  with  interest  as  aforesaid,  which  may  remain  after  credit- 
ing the  rents  and  profits  as  ascertained  by  said  report,  and  con- 
tinned  from  that  time,  the  appellant  is  entitled  to  a  decree 
declaring  the  same  to  be  a  charge  on  the  land,  and  providing 
that  unless  the  same  should  be  paid  by  the  devisees  within  a 
reasonable  time,  that  said  land  be  sold  for  the  satisfaction 
thereof,  on  terms  to  be  prescribed  for  the  purpose. 

It  is  therefore  adjudged,  ordered,  and  decreed,  that  so  much 
of  said  decree  as  conflicts  with  the  principles  herein  declared 
be  reversed,  with  costs  to  appellants;  and  that  the  residue  be 
affirmed.  And  the  cause  is  remanded  to  be  further  proceeded 
in  according  to  the  principles  of  this  opinion,  in  order  to  a  final 
decree. 

Cabell,  P.,  and  Bbooeb,  J.,  absent. 


Adminibtratob  Who  Dibghabobb  Dkbts  of  his  Jjxtebtaxe  to  ma  amount 
exceeding  the  personal  assets  may  have  equitable  relief  against  the  heirs,  and 
be  reimbursed  out  of  the  real  estate  which  has  descended  to  them:  Taylor 
▼.  Taylor^  48  Am.  Dec.  400. 

Rights  of  Pubchasebs  at  Vom  Sales,  where  the  money  paid  by  them 
has  been  applied  to  pay  off  debts  or  claims:  See  note  to  SooU  ▼.  Dunn^  80 
Am.  Deo.  177,  where  this  subject  is  discussed  at  length. 

Judgment  ob  Decbkb  Binds  Only  Pabtiss  to  the  Suit:  See  Bunter  ▼. 
HaUoHf  45  Am.  Dec.  117,  note  126,  where  other  cases  are  colleoted;  8hilm^§ 
Appeni,  44  Id.  126,  note  129. 
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The  prinoipal  gasb  is  cited  in  Sands  v.  Lynham,  27  Gratt  291,  301;  S. 
C,  21  Am.  Rep.  348,  to  the  point  that  a  person  is  not  affected  by  orders  or 
decrees  in  a  suit  to  which  he  is  not  a  party;  and  in  Bishop  y.  O^C&kmt^  69 
m.  439,  to  the  point  that  a  purchaser  from  an  executor,  whose  money  was 
used  to  pay  off  debts  of  the  t^tator,  is  entitled  to  be  treated  as  the 
of  the  creditors,  as  against  the  heirs. 


PoLLABD  V.  Lumpkin. 

[6  O&AXTAH,  888.] 

AwABD  Madb  in  Pubsuangb  or  SuBMiBSiON,  final  in  its  charaotert 

pleted  by  the  signature  of  the  arbitrators,  published  to  the  parties^  and 
ready  for  delivery,  is  complete  and  final,  and  the  authority  of  the  arbi- 
trators is  then  ended. 

Eyidbncx  that  Onb  of  Two  Abbitsatobs,  attkb  his  Authobitt  had 
Cbased,  upon  reflection,  came  to  the  oonduaion  that  the  principles  by 
which  he  was  governed  should  haTe  led  him  to  a  different  result,  is  not 
sufficient,  of  itself,  to  set  aside  the  award  on  the  ground  of  alleged  mia- 
take,  where  such  mistake  does  not  appear  on  the  face  of  the  award,  or 
from  any  paper  or  document  connected  with  or  referred  to  in  it,  and  aO 
mistake  is  denied  by  the  other  arbitrator. 

Bill  to  set  aaide  an  award.  The  facts  sufficiently  appear  from 
the  opinion. 

Toung  and  Bobinson,  for  the  apx)ellant. 

Daniel  and  Lyons,  for  the  appellee. 

By  Court,  At.t.bn,  J.  The  court  is  of  opinion  that  the  award 
of  tiie  arbitrators  in  the  bill  and  proceedings  mentioned,  dated 
the  nineteenth  of  December,  1838,  being  in  pursuance  of  the 
submission,  and  being  final  in  its  character,  and  being  com- 
pleted by  the  signature  of  the  arbitrators,  published  to  the  par- 
ties, and  ready  for  delivery,  the  award  was  complete  and  final^ 
and  the  authority  of  the  arbitrators  was  at  an  end.  The  court 
is  further  of  opinion  there  was  no  mistake  or  misapprehension 
on  the  part  of  the  arbitrators,  or  either  of  them,  as  to  the  nature 
or  contents  of  the  award,  when  the  same  was  signed  and  pub- 
lished as  their  final  act;  and  though  one  of  the  arbitrators,  after 
the  termination  of  his  authority,  may  upon  reflection  have  sup- 
posed that  the  principles  by  which  he  was  governed  should  have 
led  him  to  a  different  result,  such  evidence  is  not  of  itself  suffi- 
cient to  set  aside  the  award  upon  the  ground  of  alleged  mistake; 
it  not  appearing  on  the  face  of  the  award,  or  from  some  paper 
or  document  connected  with  or  referred  to  by  the  award;  and 
all  mistake  being  denied  by  the  other  arbitrator.    The  court  ia 
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theTefore  of  opinion  that  the  decree  of  the  circuit  court  is  erro- 
neous; and  the  same  is  reversed  with  costs  to  the  appellant. 
And  this  court  proceeding  to  render  such  decree  as  the  court 
below  ought  to  have  rendered,  the  bill  is  dismissed,  with  costs 
to  the  defendant. 
decree  rerarscd. 

Cabkll,  p.,  and  Bbooke,  J.,  absent. 

Co90LUSivsfX8S  ov  AwABDs  See  StewaH  ▼•  Oat$t  42  Am.  Dea  S84»  note 
j87«  iHmto  other  oaaes  are  ooUeoted. 


LtONS  V.   MiLLEB. 

[6  Gbattah,  497.] 

Akbwxk  to  Bill  of  Discovbbt  is  Trxatsd  as  Etidxnob,  and,  if  used  al 
aU.  the  whole  of  it  ia  to  be  read  as  the  testimony  of  a  witness,  bat  it 
may  be  disproved  or  discredited  in  the  same  way  as  the  testimony  of  any 
other  witness. 

Whebs  Party  Comes  into  Equitt  for  Disooyert,  the  conrt  will  retain 
the  canse,  and  give  the  proper  relief  founded  on  the  discoyery,  unless 
the  discoyery  is  songht  for  the  purpose  of  using  it  in  a  pending  action  at 
law. 

0«x  Who,  for  Value,  Tbaksfebs  Neootiablb  Note  wirHotrr  Indorsb- 
ME>*T,  thereby  guarantees  the  genuineness  of  the  instrument,  but  not  the 
solvency  of  the  parties  thereto. 

Bill  for  discovery  and  relief.  The  facts  ar&eufScientlj  stated 
in  the  opinion. 

Stanard  and  Macfarland,  for  the  appellant. 
Cooke,  for  the  appellee. 

By  Court,  Baldwin,  J.  The  force  and  effect  of  the  defend- 
ant's answer  in  this  case  is  to  be  determined,  not  by  treating 
it  as  matter  of  pleading,  but  as  matter  of  evidence.  When  a 
plaintiff  comes  into  a  court  of  equity,  in  order  to  obtain  redress 
in  that  forum,  upon  a  subject  falling  within  its  equitable  juris- 
diction, the  facts  charged  in  the  bill  and  admitted  in  the  answer 
are  to  be  taken  as  true,  because  conceded  in  pleading.  But  if 
the  answer  goes  further,  and  sets  up  other  facts  in  avoidance  of 
what  has  been  so  admitted,  those  facts  must  be  established  by 
evidence.  And  in  these  respects  the  rules  of  law  and  equity  are 
the  same.  But  equity  goes  a  step  beyond  the  law,  and  requires 
that  an  allegation  in  the  bill  which  is  denied  in  the  answer, 
shall  be  proved  by  two  witnesses,  or  one  witness  and  strong  cor- 
roborating circumstances,  and  hence  the  responsive  answer  ia 

Aic  Dxo.  Vox..  UI— 9 
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said  to  be  evidence  for  the  defendant.  A  bill,  however,  which 
seeks  a  discovery  from  the  defendant,  in  regard  to  a  demand  or 
defense  properly  cognizable  at  law,  but  which  can  not  be  estab- 
lished there  for  want  of  proofs,  gives  to  the  answer  of  the  de- 
fendant a  different  force  and  effect.  The  answer,  in  such  a  case, 
is  to  be  treated  as  matter  of  evidence,  and  not  as  matter  of 
pleading;  and  is  to  be  used  by  the  plaintiff  obtaining  it,  as  evi- 
dence on  the  trial  of  the  controversy,  before  the  proper  forum. 
According  to  the  English  practice  that  forum  is,  as  a  general 
rule,  a  court  of  common  law,  the  chancery  cause  usually  termi- 
nating with  the  discovery  obtained,  or  the  failure  to  obtain  it. 
With  us  the  general  rule  is  the  other  way,  the  court  of  equity 
retaining  the  cause  after  the  discovery  has  been  obtained,  and 
proceeding  to  give  the  proper  relief  founded  upon  it;  instead  of 
turning  the  parties  over  to  a  common-law  tribunal,  in  order  that 
the  answer  may  be  used  as  evidence  there;  unless,  indeed,  the 
discovery  was  sought  and  obtained  in  order  to  be  used  in  a  pend- 
ing common-law  action  between  the  parties. 

The  effect  of  treating  the  answer  to  a  bill  of  discovery  as  evi- 
dence is,  that  on  the  trial  before  the  proper  forum,  whether  of 
law  or  equity,  the  whole  of  it  is  to  be  read,  if  used  at  all,  as 
the  testimony  of  a  witness;  but  of  a  witness  deposing  in  his 
own  cause,  and  whose  admissions  against  himself  are  to  be 
taken  as  true,  while  his  assertions  against  his  adversary  may  be 
disproved  or  discredited,  and  are  subject  to  the  ordinary  tests 
of  consistency,  probability,  and  candor,  or  the  reverse.  The 
answer  gains  no  artificial  force  by  being  responsive  to  the  bill; 
nor  is  any  part  of  it  pertinent  to  the  discovery  to  be  rejected^ 
because  afirmative  matter  in  avoidance  of  that  which  is  ad- 
mitted to  be  true.  These  are  rules  of  pleading  and  not  of  evi- 
dence, and  the  answer  to  such  a  bill  does  not  make  up  issues  to 
be  tried  in  the  cause,  but  fiimishes  evidence  to  be  used  collater- 
ally on  the  trial  of  the  common-law  action,  or  on  that  which  is 
substituted  for  it,  when  the  court  of  equity,  to  prevent  circuity, 
expense,  and  delay,  undertakes  itself  to  give  or  refuse  redress 
after  the  discovery  has  been  made.  On  the  common-law  trial, 
so  much  of  the  answer  as  makes  in  favor  of  the  defendant  may 
be  disproved  by  its  context,  or  by  extrinsic  evidence,  and  on  the 
other  hand  may  be  sustained  by  corroborating  testimony:  and 
this  is  equally  true  of  the  substituted  trial  in  equity. 

The  prominent  facts  disclosed  by  the  defendant's  answer  in 
this  case  are,  that  the  note  in  question  was  transferred  by  the 
defendant  to  the  plaintiff,  for  a  valuable  consideration,  paid  by 
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fhe  latter  to  the  former,  without  indorsement.  By  declining  to 
indorse,  the  defendant  avoided  the  responsibility  of  an  indorser; 
but  he  could  not,  without  an  agreement  or  understanding  to 
that  effect,  avoid  the  responsibility  of  warranting  the  genuine- 
ness of  the  instrument.  That  is  a  guaranty  which  the  law 
imposes  upon  the  transfer,  for  a  valuable  consideration,  of  bills, 
bank  or  promissory  notes,  and  other  assurances  for  money, 
though  without  indorsement.  The  person  so  transferring  im- 
pliedly undertakes  that  the  instrument  is  genuine,  in  other 
words,  that  it  is  what  it  purports  to  be;  and  if  it  turns  out  to 
be  a  forgeiy,  there  is  a  failure  of  the  consideration,  which  sub- 
jects him  to  the  repayment  of  the  money  he  has  received.  Nor 
is  it  material  whether  the  person  making  the  transfer  receives 
the  consideration  for  his  own  use,  or  for  the  use  of  another;  un- 
less he  is  acting  as  an  agent,  and  discloses  not  only  his  agency, 
but  the  name  of  the  principal  for  whom  he  is  acting;  in  which 
case  he  is  not  a  party  to  the  contract,  the  contract  being  made 
with  his  principal  through  his  agency. 

In  this  case  the  defendant  can  not  escape  liability  for  the  gen- 
uineness of  the  instrument  by  the  fact  that  he  brought  it  to  the 
plaintiff  pursuant  to  the  request  of  the  latter,  that  he  would 
bring  him  good  paper  for  discounting  at  two  per  cent,  per 
month.  The  assertion  of  this  fact  is  no  averment  that  in  the 
transfer  of  the  note  the  defendant  acted  as  the  agent  for  the 
plaintiff,  and  such  an  averment  would  be  absurd  upon  its  face, 
inasmuch  as  according  to  his  own  admission  he  brought  the  note 
for  sale  and  actually  sold  it  to  the  plaintiff,  which  in  the  nature 
of  things  he  could  not  do  as  the  plaintiff's  agent.  If  he  was  in 
any  wise  acting  as  agent  for  the  plaintiff,  it  could  only  have  been 
in  purchasing  paper  for  the  plaintiff  with  the  plaintiff's  funds,  in 
which  case  the  transaction  would  have  been  accomplished  by  the 
defendant's  purchasing  such  paper,  which,  if  he  acted  in  good 
faith,  and  without  negligence,  would  thereby  have  become  ipso 
factOy  the  property  of  the  plaintiff;  but  nothing  of  the  kind  is 
pretended:  the  paper  was  to  be  discounted  by  the  plaintiff  after 
it  should  be  brought  to  him,  and  he  was  at  liberty  to  accept  it 
or  reject  it.  The  transaction,  therefore,  could  have  been  noth- 
ing else  but  a  sale  of  the  note  by  the  defendant  to  the  plaintiff; 
and  whether  it  belonged  to  the  defendant  or  to  another  person 
for  whom  he  was  acting,  was  to  the  plaintiff  wholly  immaterial. 
It  was  only  material  to  the  defendant,  who  if  he  was  not  the 
owner  of  the  instrument,  and  wished  to  avoid  responsibility  afl 
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Tendor  ihexeof ,  otight  to  have  made  the  contract,  not  in  hiB  own 
name,  but  in  the  name  of  the  owner. 

That  the  defendant  transferred  the  note  to  the  plaintiff  in  the 
name  of  another  person  as  owner  thereof,  is  not  asserted,  nor  at 
all  pretended,  unless  by  a  side  wind,  and  in  this  and  in  other 
respects  the  answer  is  eyasive  and  suggestive,  leaving  to  intend* 
ment  and  inference  what  the  defendant  would  not  ventore  di- 
rectly to  allege  as  matter  of  fact.  This  is  remarkably  true  in 
two  other  important  particulars.  The  defendant  in  his  answer 
says,  that  in  his  second  interview  with  the  plaintiff,  when  he 
could  not  obtain  from  him  the  money  to  be  paid  for  the  note,  he 
spoke  of  returning  it  to  ''  the  drawer"  (in  the  previous  answer 
withdrawn,  to  "  the  owner"),  from  which  he  would  have  it  in- 
ferred, though  be  does  not  assert  it,  that  the  plaintiff  was  in 
effect  informed  that  he  was  purchasing  accommodation  paper, 
put  into  circulation  by  the  drawer  for  the  purpose  of  raising 
money,  at  a  discount  of  more  than  lawful  interest,  which  would 
have  been  a  usurious  transaction.  And  it  is  not  until  his  an- 
swer to  the  amended  bill  that  he  discloses  the  fact,  that  he  de- 
rived a  benefit  to  himself  from  the  transaction  with  the  plaintiff, 
and  in  disclosing  misrepresents  it;  for  the  evidence  is  perfectly 
satisfactoiT  to  prove  that  he  accounted  with  the  maker  at  a  dis- 
count of  four  per  cent,  per  month,  while  the  discount  to  the 
plaintiff  was  only  of  two  per  cent,  per  month,  and  that  the  dif- 
ference was  actual  profit  to  the  defendant  himself. 

Decree  reversed,  with  costs,  and  decree  that  the  defendant  pay 
to  the  plaintiff  three  hundred  and  thirty-six  dollars,  the  amount 
received  from  him,  with  interest  thereon  from  the  eleventh  of 
June,  1834,  till  paid,  and  the  costs. 

Cabell,  P.,  absent. 

Seller  of  Note  Guaiuintees  its  Genuineness:  See  Baxter  v.  Dunn,  60 
Am.  Dea  602,  and  note  606,  where  this  subject  is  discussed  at  some  length. 

Answer  to  Bill  may  be  Disproved,  how:  See  Maddox  v.  SvUivan^  44 
Am.  Dec.  234;  Dugan  v.  GiUings,  43  Id.  306. 

«  Answer,  when  Evidence  and  when  notk  Willis  v.  Hend^son^  38  Am. 
Dec.  120;  O'Brien  v.  Elliot,  32  Id.  137;  Jon^a  v.  HardeMy,  Id.  180. 

Bill  of  Discx)vebt,  when  Retained  and  when  not:  See  KinUxh  v. 
namlin,  27  Am.  Doc  441;  Price  v.  Tystm,  22  Id.  279;  Chichester  v.  Vats,  4 
Id.  531. 

The  principal  case  is  cited  in  Nagh  v.  Newton^  22  Gratt.  825,  to  the 
point  that  where  a  court  of  equity  acquires  jurisdiction  of  a  case  it  will  re- 
tain  it,  and  settle  the  whole  matter  in  controversy;  and  in  Miller  v.  Blo9e,  80 
Id.  754,  to  the  point  that  an  answer  not  responsive  but  merely  affirmative  ii 
not  evidence  in  itself.  It  is  also  distinguished  in  Powell  v.  Manson,  22  Id. 
190. 
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[6  Oratxah,  609.] 
SUBSTT  OF  EZEOUTIOK  DeBTOB  19  KOT  RELEASED  BT  MSBS  OoUirTBRMAND 

by  the  creditor  of  an  ezeeation  after  it  goes  into  the  handa  of  the  sheriff 
bat  before  it  is  levied. 

Ikjungtion  to  judgments  obtained  by  Humphrey  against  Hitt. 
Humphrey  had  recovered  judgments  against  one  Yerby,  and,  at 
a  subsequent  term,  against  Hitt,  upon  bonds  in  which  Yerby 
was  principal  and  Hitt  was  his  surety.  Executions  issued  on 
the  judgments  against  Hitt,  and  were  placed  in  the  hands  of 
the  shenff;  but  on  his  going  to  the  house  of  Yerby  to  levy  them, 
the  latter  produced  to  him  a  written  order  from  the  plaintiff  to 
return  the  executions  to  the  clerk's  office,  there  to  remain  until 
his  further  order.  "Whereupon  the  sheriff  returned  them  to  the 
office,  with  the  return  indorsed  that  they  were  returned  by  the 
plaintiff's  order.  The  property  which  Yerby  had  at  that  time 
was  subsequently  taken  and  sold  under  other  executions.  Exe- 
cutions then  issued  on  the  judgments  against  Hitt,  who  applied 
for  an  injunction  to  stop  proceedings,  and  upon  the  hearing  the 
injunction  was  made  perpetual.  Humphrey  applied  for  an  ap- 
peal from  the  decree,  which  was  allowed.  Other  facts  appear 
from  the  opinion. 

Morsoriy  for  the  appellant. 

Eobert  E.  ScoU^  for  the  appellee. 

By  Court,  Baldwin,  J.  It  is  perfectly  well  settled,  and  has 
been  very  properly  conceded  in  the  argument,  that  a  surety  is 
not  absolved  by  the  want  of  diligence  on  the  part  of  the  cred- 
itor in  regard  to  his  demand  against  the  principal  debtor.  A 
defense  on  the  ground  of  mere  laches  would,  indeed,  be  incon- 
sistent with  the  relation  of  the  parties.  The  obligation  of  a 
finrety  is  not  conditional,  but  absolute.  His  undertaking  to  pay 
is  not  in  the  event  of  the  inability  or  unwillingness  of  the  prin- 
cipal, but  at  all  events,  and  under  all  circumstances,  as  much  so 
as  if  he  were  himself  the  sole  debtor.  Such  is  the  form  of  his 
obligation  (unless  specially  qualified),  whether  separate  or  joint, 
and  such  its  true  intent  and  meaning;  and  it  is  founded  upon  a 
lawful  and  sufficient  consideration,  the  credit  given  to  the  prin- 
cipal by  his  procurement.  It  is  the  duly  of  the  surety,  as  well 
as  the  principal,  to  see  to  the  payment  of  the  money,  and  the 
forbearance  of  the  creditor  is  a  tacit  indulgence  given  to  both, 
in  which  the  acquiescence  of  the  one  is  equally  significant  with 
thai  of  the  other. 
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Hence  it  is,  that  if  the  obligation  be  several,  the  creditor  may 
pursue  the  surety  only,  that  if  it  be  merely  joint,  he  may  bring 
his  action  against  the  survivor,  or  the  representative  of  the  de- 
ceased, at  his  option,  as  if  both  were  principals;  that  after  a 
several  judgment  against  the  principal,  he  need  not  sue  out  ex- 
ecution thereupon,  but  may  pursue  and  coerce  payment  from 
the  surety;  that  upon  a  joint  judgment  against  both,  he  may 
cause  execution  to  be  levied  at  his  pleasure  upon  the  person  or 
property  of  either;  that  he  may  pursue  the  surety  personally, 
notwithstanding  a  collateral  surety  given  by  him  or  his  principal. 

It  follows  that  though  a  discharge  of  the  debt,  whether  by 
principal  or  surety,  is  available  for  either,  yet,  that  the  surety 
can  have  no  peculiar  equity  against  the  creditor  to  be  absolved 
from  his  obligation,  arising  directly  from  the  mere  relation  be- 
tween them;  but  that  such  equity  must  be  derived  from  the 
•equities  of  the  surety  against  his  principal,  and  the  infringe- 
ment thereof  by  the  conduct  of  the  creditor.  If  the  remedies 
•or  the  rights  of  the  surety  against  his  principal  be  destroyed  or 
defeated  by  the  creditor,  that  furnishes  a  plain  equity  on  the 
part  of  the  surety  against  the  further  pursuit  of  the  creditor; 
which  is  either  absolute,  or  to  the  extent  of  the  injury  he  has 
sustained. 

The  remedies  of  the  surety  against  his  principal  are:  1.  To 
pay  the  debt,  and  recover  the  same  back  from  the  principal, 
which  he  may  do  by  action,  or  in  most  cases  after  judgment  or 
execution  against  him,  by  the  summary  statutory  proceeding  by 
motion.  2.  If  he  is  apprehensive  of  suffering  by  reason  of  the 
forbearance  of  the  creditor,  he  may  file  his  bill  in  chancery 
against  the  principal  to  compel  him  to  make  payment  himself 
to  the  creditor.  8.  Though,  independently  of  statutory  pro- 
vision, the  surely  is  not  absolved  from  his  obligation,  by  the 
refusal  of  the  creditor  to  sue  the  principal,  after  having  been 
requested  by  the  surety  to  do  so,  yet  the  latter  may,  by  his  bill 
in  equity,  invoke  the  authority  of  that  forum  to  compel  the 
creditor  to  bring  his  action  against  the  principal,  upon  being 
indemnified  against  the  consequences  of  risk,  delay,  and  ex- 
pense; it  being  reasonable  that  such  an  act  of  benevolence 
should  be  extended  to  the  surety,  when  it  can  be  done  without 
prejudice  to  the  creditor.  This  exercise  of  equitable  jurisdic- 
tion, though  in  form  against  the  creditor,  is  substantially  a  rem- 
edy for  the  surety  against  his  principal;  the  proceeding  at  law, 
though  conducted  by  the  creditor,  being  in  truth  for  the  benefit 
of  the  surety.    4.  A  statutoiy  remedy  is  provided  in  certain 
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cases,  for  the  procurement  by  the  surety  of  an  action  against  hia 
principal;  authority  being  given  to  sureties  in  bonds,  bills,  or 
notes  for  the  payment  of  money,  to  require,  by  a  written  notice 
to  the  creditor,  that  he  shall  bring  suit  thereupon,  and  proceed 
with  due  diligence  to  recover  the  money,  on  pain  of  incurring, 
in  case  of  his  failure  to  do  so,  the  exoneration  of  the  surely:  1 
Ber.  Code,  c.  116,  sec.  6,  p.  461. 

Now,  as  the  engagement  of  the  surety  is  only  co-extensive  with 
that  of  his  principal,  and  his  equities  against  him  arise  alto* 
gether  out  of  non-performance  of  the  latter,  it  follows  that  the 
creditor  has  no  right  to  alter  the  terms  of  his  contract  with  the 
principal,  to  the  prejudice  of  the  surety,  without  his  consent. 
If,  therefore,  the  creditor,  without  such  consent,  makes  an  ob- 
ligatory agreement  with  the  principal,  by  which  time  for  pay- 
ment is  extended  to  him,  so  as  to  tie  the  hands  of  the  creditor 
from  proceeding  in  the  interval  to  enforce  the  original  contract, 
the  consequence  is,  that  the  remedies  of  the  surely  against  hia 
principal  are  for  the  same  period  suspended,  so  as  to  expose 
him  to  a  hazard  of  loss  not  contemplated  by  his  imdertaking: 
and  this  is  enough  to  absolve  him  from  his  obligation,  without 
inquiry  into  the  question  of  actual  loss. 

And  as  regards  the  rights  of  the  surety  against  his  principal, 
he  is  plainly  entitled  to  expect,  not  only  that  the  principal  shall 
save  him  from  harm,  by  exempting  him  from  payment  of  the 
debt,  or  if  that  has  not  been  done,  by  reimbursing  him  when  he 
has  paid  it;  but,  moreover,  that  the  principal  shall  allow  him 
the  benefit  of  the  means  of  payment,  which  the  latter  has  placed 
in  the  hands  or  within  the  power  of  the  creditor.  The  surety 
has  therefore  a  right  to  enforce  against  his  principal  all  securi- 
ties which  the  latter  has  given  to  the  creditor,  whether  when  the 
debt  was  contracted  or  subsequently;  for  the  purpose  of  reim- 
bursement to  the  surety,  if  payment  has  been  made  by  him,  or 
without,  for  the  purpose  of  causing  actual  payment  to  be  made: 
and  it  is  not  in  the  mouth  of  the  creditor  to  object  in  the  one 
case,  or  the  other,  to  the  surety's  standing  precisely  in  his  shoes. 
On  the  contrary,  the  creditor,  in  relation  to  such  securities,  may 
be  said,  with  truth,  to  be  the  trustee  of  the  surety,  and  if  he 
acts  un&ithfully,  he  not  only  fails  in  his  duty  as  such,  but  vio- 
lates the  rights  of  the  surety  as  against  his  principal.  If,  there- 
fore, he  releases,  or  perverts,  or  defeats  such  securities,  he 
exempts  the  surety  to  the  extent  of  the  loss  thereby  occasioned. 

k.fi.fa.  levied  at  the  suit  of  the  creditor,  upon  goods  of  the 
debtor,  is  unquestionably  a  security  for  the  debt;  it  is  a  direoi 
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appropriation  by  authority  of  law,  of  specific  property  of  the 
debtor,  for  the  purpose  of  satisfying  the  demand.  The  lien 
thereby  created,  is  substantial  and  enduring,  as  much  so  as  a 
mortgage  or  a  pledge;  and  can  be  defeated  only  by  the  act  of 
the  creditor;  for  unless  he  interposes  and  releases  or  restores 
the  goods,  the  money,  to  the  value  of  the  levy,  will  inevitably 
be  made  either  out  of  the  goods  or  out  of  the  sheriff.  It  has 
ever  been  held,  that  the  release  or  restoration  of  the  goods  by 
the  creditor,  operates  at  law  as  a  discharge  of  the  judgment,  at 
least  without  the  agreement  of  the  debtor  express  or  implied  to 
the  contrary;  and  when  the  surety  is  also  a  party  to  the  judg- 
ment, he  can  not,  without  his  own  consent,  be  affected  by  such 
agreement  of  the  principal,  and  is  discharged  both  at  law  and 
in  equity;  and  when  he  is  not  a  party  to  the  judgment,  though 
he  is  not  discharged  at  law,  he  is  in  equity,  to  the  extent  of  the 
value  of  the  goods. 

But  the  delivery  of  the^./a.  to  the  sheriff  is  no  security  for 
the  debt.  It  is  only  a  step  in  the  prosecution  of  the  demand  by 
legal  process,  as  is  equally  true  of  the  institution  of  the  suit, 
the  recovery  of  the  judgment,  and  the  issuing  of  the  execution. 
And  as  the  creditor  owes  to  the  surety  no  duty  of  active  dili- 
gence, he  may  omit  to  bring  suit,  or  dismiss  it  after  it  is  brought; 
or  after  recovery  of  judgment,  he  may  decline  suing  out  execu- 
tion, or  to  place  it  in  the  hands  of  the  sheriff,  or  to  cause  it  to 
be  levied,  or  he  may  direct  it  to  be  levied  only  in  a  certain  event. 
And  why  may  he  not  recall  or  suspend  the  execution  before  it 
has  been  levied  ?  In  what  respect  does  that  differ  substantially 
from  any  other  negligent,  or  injudicious,  or  indulgent  prosecu- 
tion of  his  demand  ? 

The  delivery  of  the  execution  to  the  sheriff  is  not,  properly 
speaking,  a  lien  upon  the  goods  of  the  debtor:  it  is  the  levy 
which  makes  the  lien;  that,  it  is  true,  has  relation,  to  some 
extent  (t.  e.,  as  against  mesne  purchasers,  but  not  as  against 
other  execution  creditors),  to  the  delivery  to  the  sheriff,  but  in 
like  manner,  and  to  the  like  effect^  and  upon  the  same  policy 
that  a  judgment  lien  on  lands  has  relation  to  the  first  day  of 
the  term.  There  can  be  no  relation  of  a  judgment  lien  with- 
out a  judgment,  and  so  there  can  be  no  relation  of  a  levy  lien 
without  a  levy. 

If  the  creditor,'  by  recaUing  or  suspending  an  execution 
against  the  principal  debtor,  which  has  come  to  the  hands  of  the 
sheriff,  violates  the  rights  of  the  surety,  it  can  not  be  because  he 
thereby  releases  a  security  for  the  debt  which  he  had  obtained 


Jan.  1850.]  Huhphbey  v.  Hitt.  137 

from  the  principal;  but  because  he  has  failed  to  obtain  each  a 
Mcoriiy  by  a  due  course  of  proceeding;  and  that  would  be  to 
require  of  him  an  active  and  judicious  diligence  in  the  prosecu- 
tion of  his  demand.  And  such  required  diligence  would,  on 
the  other  hand,  encourage  supineness  and  negligence  on  the 
part  of  the  surety,  who  instead  of  performing  his  duty  of  pay- 
ing the  debt,  or  causing  it  to  be  paid  by  his  principal,  would 
be  tempted  to  lie  in  wait  for  some  slip  or  indiscretion  on  the 
part  of  the  creditor,  and  even  to  stimulate  his  principal  to 
solicit  from  the  creditor  an  imprudent  indulgence.  Such  a 
principle  would  in  effect  destroy  the  discretion  and  impair  the 
rights  of  the  creditor.  He  would  be  obliged  to  disregard  all 
the  dictates  of  humanity  in  the  pursuit  of  his  debtor;  he  could 
not  venture  to  exercise  his  judgment  in  the  management  of  his 
process,  though  a  timely  indulgence  might  accomplish  what 
would  be  beyond  the  reach  of  a  rigorous  prosecution.  It  is  a 
common  practice  for  the  clerks  of  courts  to  issue  executions  on 
judgments,  and  for  the  sheriffs  to  take  them  out  of  the  office, 
without  waiting  for  the  directions  of  the  plaintiff  or  his  attor- 
ney, and  it  may  sometimes  happen,  contraiy  to  the  desire  of  the 
creditor.  Is  he  to  be  thereby  debarred  from  recalling  or  sus- 
pending the  process?  The  law  authorizes  the  plaintiff,  though 
execution  has  come  to  the  hands  of  the  sheriff,  to  sue  out  other 
and  different  process  of  execution.  Is  he  to  exercise  this  priv- 
ilege at  the  hazard  of  losing  his  debt  by  the  supposed  destruction 
thereby  of  a  supposed  contingent,  uncertain,  precarious,  and 
fleeting  lien?  Suppose  the  creditor  has  reason  to  believe  that 
the  goods  in  possession  of  the  debtor  are  incumbered  or  sub- 
ject to  a  paramount  title,  is  he  to  act  at  his  peril,  in  instructing 
the  shenff  not  to  take  them  in  execution  ? 

I  am  for  adhering  to  the  decisions  of  this  court  in  JUcKenny 
V.  WaUer,  1  Leigh,  434,  and  Alcock  v.  HUl,  4  Id.  622;  which 
have  not  been  shaken  by  any  subsequent  adjudication;  and 
which  establish  a  principle  that  furnishes  a  safe  and  certain 
guide.  To  overrule  them  would  give  rise  to  much  litigation; 
and  the  present  case  is  a  strong  illustration  of  the  evil.  Here  a 
surely,  though  cut  off  from  no  remedy,  is  seeking  to  be  dis- 
charged from  his  obligation,  by  speculative  opinions  of  wit- 
nesses as  to  the  probability  that  the  principal  had  property 
sufficient  to  discharge  the  debt  in  part,  if  the  fi.  fa,  had  been 
levied,  without  any  specification  or  description  of  the  p]x>pertgr« 
or  any  information  in  r^jazd  to  the  validity  of  the  title. 
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I  think  the  decree  of  the  circuit  court  ought  to  be  reTersedy 
the  injunction  dissolved,  and  the  bill  dismissed. 
The  other  judges  concurred  in  the  opinion  of  Baldwin,  J. 
Decree  reversed,  and  bill  dismissed. 

Cabell,  P.,  and  Bbooee,  J.,  absent. 


Dtsmtssal  of  Levy  bt  Cbsditob  against  the  Pbinoipal  I>iaGBABaEi 
the  surety:  See  Otaran  v.  OolbeHt  46  Am.  Deo.  427,  note  434,  where  other 
caaes  are  ooUected. 

The  PBuroiPAL  case  is  cited  in  Oojftnan  v.  Moore,  29  Gratt  246,  to  the 
point  that  it  is  the  duty  of  the  snrety  as  well  as  of  the  principal  to  see  to  the 
pa3rment  of  the  debt;  and  again,  in  the  same  case,  at  page  248,  to  the  point 
that  the  snrety  who  has  paid  the  debt  is  entitled  to  be  subrogated  to  the 
rights  of  the  creditor.  It  is  also  cited  in  Walbar  v.  CommonwenUh,  18  Id. 
43,  to  the  point  that  the  effect  of  placing  an  execution  in  the  hands  of  the 
sheriff  is  to  make  it  a  lien,  to  a  certain  extent,  on  the  property  of  the  defend- 
ant. But  in  Chaeron  v.  Bonoett^  Id.  225,  it  is  cited  to  the  point  that  this 
lien  is  so  imperfect  without  a  levy,  that  a  creditor  may  withdraw  his  exeon- 
tion  against  his  principal  debtor,  from  the  hands  of  the  offioer,  without  im- 
pairing the  liability  of  the  surety  for  the  debt. 
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Oakley  v.  Hibbabd. 

[QPnnnBT,ai.] 

Omit  of  Last  Bksobt,  aiteb  It  has  Madb  and  Emtbbsd  of  Rnxm 
iti  final  jadgment,  oonclnding  the  rights  of  the  partieB  before  it,  hu  no 
power  to  grant  a  rehearing. 

BiaaT  OF  Pabtt  to  Appeal  to  Supkemb  Coobt  of  United  States  ia  de- 
tennined  by  the  amount  actually  in  controveriy,  and  which  may  be 
aettbed  by  the  decree,  and  can  not  be  affected  by  the  amoont  of  claima 
incidentally  alluded  to  in  the  pleadings,  which  are  not  brought  in  contro- 
▼cray  to  be  decided  on. 

Pkcisioh  for  a  lehearing.    The  opinion  etates  the  facta. 
BandaU  and  Ogden^  for  the  petitioner. 
Levi  ffvhbeU,  contra. 

By  Gonrt,  Mn.T.mi,  J.  There  are  two  questionB  which  are  to 
be  considered  on  this  application.  The  power  of  this  court 
to  review  iteown  judgmente  and  decrees,  and  the  propriety  of  so 
doing  in  reference  to  the  correctness  of  the  decree  proposed 
to  be  reyiewed. 

Although  the  court  would  at  all  times  be  willing  to  review  its 
judgments  and  decrees,  when  they  may  do  so  vrith  the  sanction 
of  anthoriiy,  on  the  complaint  of  a  party  that  the  merits  of  the 
eause  were  not  decided,  yet,  if  it  is  clear  that  they  have  not  the 
power  to  do  in  this  or  like  causes,  a  rehearing  must  be  refused« 
The  supreme  court  of  the  United  States  haTe  settled  that 
"appellate  power  is  exercised  over  the  proceedings  of  inferior 
•oorts,  not  on  those  of  the  appellate  courts.    The  supreme 
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court  has  no  power  to  rcTiew  its  decisions  whether  at  law  or  in 
equity.  A  final  decree  in  chancery  is  as  conclusiye  as  a  judg- 
ment at  law:  Martin  v.  Hunter,  1  Wheat.  355;  Hopkins  v.  Lee^ 
6  Id.  113,  116;  SiJbbald  y.  United  Stales,  12  Pet.  492;  Norton  v. 
Boyd,  3  How.  426.  Both  are  conclusive  of  the  rights  of  the 
parties  thereby  adjudicated."  This  court  is  the  dernier  reasori, 
in  causes  like  the  one  presented,  and  we  have  no  greater  power 
in  this  cause  than  the  supreme  court  of  the  United  States  can 
exercise  in  causes  there  presented.  It  is  contended  in  argument 
that  this  cause  is  not  within  the  rule  laid  down  by  the  supreme 
court  of  the  United  States,  for  the  reason  that  no  mandate  has 
issued  from  the  supreme  court  of  the  territoiy  to  the  district 
court,  therefore  the  cause  is  completely  within  the  control  of 
the  appellate  court,  and  may  be  reheard.  This  view  is  not  en- 
tertained in  the  decisions  cited.  The  principle  settled  is,  that 
where  an  appellate  court  of  last  resort  has  made  and  entered 
of  record  its  final  judgment  or  decree  the  rights  of  the  parties 
are  concluded,  and  the  court  has  no  power  to  rehear  the  cause. 
It  is  also  insisted  that  this  court  is  not  the  court  of  dernier  res- 
sort  in  this  cause;  that  other  claims  against  the  appellant,  than 
than  the  one  really  in  dispute  in  the  cause  resting  upon  the  same 
basis,  are  alluded  to  in  the  complainant's  bill.  The  real  amount 
claimed  by  the  complainant,  and  for  which  a  decree  is  asked  in 
this  cause,  is  much  less  than  one  thousand  dollars,  and  we  are 
clearly  of  opinion  that  an  appeal  does  not  lie  to  the  supreme 
court  of  the  United  States.  By  the  organic  law  the  sum  or 
amount  in  controversy,  and  which  may  be  settled  by  the  decree 
made,  fixes  the  character  of  the  cause  as  to  whether  an  apptnl 
lies  or  not  to  the  supreme  court  of  the  United  States.  Claims 
incidentally  alluded  to  in  the  bill  and  not  brought  in  contro- 
versy to  be  decreed  on,  do  not  influence  the  question  in  the  least. 
The  case  of  Oreen  v.  Biddle,  8  Wheat.  1,  where  a  rehearing 
was  granted,  is  not  in  point.  That  cause  was  taken  to  the  su- 
preme court,  on  a  decision  of  opinion  of  the  judges  of  the  cir- 
cuit court  of  the  United  States  in  the  state  of  Kentucky,  on  two 
questions.  The  defendant  did  not  appear  by  counsel,  and  no 
argument  was  heard  in  the  supreme  court  on  that  side  of  the 
qcmstion.  Before  the  opinion  was  certified  to  the  court  below, 
on  the  second  or  third  day  after  the  argument,  a  motion  was 
submitted  by  Mr.  Clay  (as  amicus  curias)  for  the  reason  stated. 
and  the  further  reason  that  the  rights  and  interests  of  a  great 
number  of  possessors  and  improvers  of  land  in  Kentucky  would 
be  irrevocably  determined  by  the  deci<uon  in  the  cause,  to  with« 
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hold  the  oertifioate  of  opinion  from  the  circuit  court  and  permit 
the  cause  to  be  fully  argued,  which  was  granted.  The  circuit 
court  applied  to  the  supreme  court  for  advice  and  its  opinion 
upon  the  questions  submitted  and  certified,  in  order  that  a  proper 
judgment  might  be  entered  upon  the  merits  in  the  circuit  court. 
This  advioe  or  opinion  has  no  force  or  influence  until  sent  forth 
to  the  circuit  court,  and  indeed  does  not  exist  until  certified  in 
form  to  that  court.  The  questions  are  therefore  always  before 
the  supreme  court  for  argument  until  they  have  finally  settled 
upon  and  certified  their  opinion.  If  so,  the  supreme  court 
might  withhold  the  certificate  for  further  argument  and  full 
opinion.  We  do  not  think  this  like  a  cause  wherein  the  su- 
preme court  is  required  to  pronounce  a  full  and  final  decree  or 
judgment.  In  such  causes  the  supreme  court  has  never  granted 
a  rehearing.  With  this  view  of  the  application  for  a  rehearing, 
it  is  unecessary  to  say  anything  on  the  merits  of  the  final  order 
or  decree  made  in  this  cause  at  the  last  term  of  this  court. 

The  motion  for  rehearing  upon  the  petition  presented  is  over- 
ruled. 

Afpellats  Coxtrt  has  No  Right  to  Grant  Reheabuto  upon  a  writ  of 
error,  after  a  final  judgment  pronounced  in  that  court,  and  regularly  settled 
uid  entered  of  record:  People  v.  Mayor  etc,  qf  New  York,  35  Am.  Dec.  669, 
•nd  note.  As  to  power  of  appellate  court  over  its  own  judgments,  see  Legg 
r.  Overhagh,  21  Id.  118,  and  note. 


MOFPATT  V.    ShEPARD.      ShEPABD  V.  MOFPAOT. 

[a  PnfHET,  66.] 

RisuLTnro  Trust  is  Created  in  Favor  of  Principal  in  Lands  pur- 
chased by  his  agent,  with  money  intrusted  to  him  to  be  used  for  an- 
other purpose,  where  the  deed  is  takeu  in  the  name  of  the  agent,  or  in 
that  of  another  acting  for  him;  and  a  purchaser  of  such  land  from  the 
agent,  with  notice  of  the  manner  in  which  it  was  acquired,  takes  subject 
to  such  resulting  trust. 

Box  in  equity.     The  opinion  states  the  facts. 

BandaU  and  Ogden^  for  the  appellee. 

Fiywh  and  Lynde,  for  the  appellants. 

By  Court,  Ibyin,  J.  This  case  is  brought  here  on  an  appeal 
from  the  decree  of  the  district  court  of  Milwaukee  county,  and, 
inasmuch  as  it  is  intimately  blended  with  another  case  (brought 
here  also  by  appeal),  a  bill  of  review  in  the  same  court,  by  the 
defendants  Shepard  and  Bonnell  against  MofOatt,  the  complain-* 
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ant,  it  is   thought  most  expedient  to  examine  the  two  casea 
together,  bo  far  as  it  may  be  done. 

It  appears  that  some  time  previous  to  the  coiqmencement  of 
either  of  the  cases  brought  to  the  attention  of  the  court  by  the 
parties,  William  B.  Moffatt,  the  complainant,  placed  in  the 
hands  of  John  M.  W.  Lace  certain  property  and  effects  to  dis- 
pose of  as  his  agent;  that  said  Lace  afterward  purchased  the  lot 
in  question  and  partly  paid  for  it  with  the  said  property  and 
effects,  and  procured  a  deed  of  it  to  be  made  to  John  W.  Whit- 
ing; that  afterward  the  said  Mofiatt  commenced  a  suit  in  equity 
in  the  court  aforesaid  against  said  Whiting,  to  secure  to  himself 
the  benefit  of  the  resulting  trust;  upon  which  suit,  not  only  was 
issued  and  served  on  the  said  Whiting  the  process  of  subpoena, 
but  also  an  injunction  enjoining  and  restraining  him  and  his 
agents  and  attorneys  from  selling,  or  in  any  manner  incumber- 
ing said  lot;  that  after  the  service  of  said  process,  and  during 
the  pendency  of  said  suit.  Lace,  by  a  power  of  attorney  from 
Whiting,  conveyed  by  deed  the  premises  to  the  defendants 
Shepard  and  Bonnell;  that  afterward,  before  the  court  in  vaca- 
tion, the  said  Moffatt  and  Whiting  agreed  between  themselves 
that  Moffatt  should  take  a  decree  for  the  whole  of  the  premises 
and  then  convey  back  to  Whiting  twenty-three  feet  thereof, 
which  agreement  being  produced  before  the  chancellor,  and  all 
things  therein  being  complied  with,  it  was  so  decreed  accord- 
ingly. Afterward  the  said  Moffatt,  in  order  to  remove  the  cloud 
and  clear  up  the  doubt  which  hung  over  his  title  by  reason  of 
the  deed  from  Whiting  (by  his  attorney  Lace)  to  Shepard  and 
Bonnell,  filed  the  bill  in  this  cause  against  them  to  have  the  said 
deed  declared  null  and  void,  and  they  be  decreed  to  release  the 
premises  to  him,  which,  upon  the  hearing  of  the  case,  was  de- 
creed; that  previous  to  said  decree,  and  about  the  time  when 
said  Shepard  and  Bonnell  answered,  they  filed  a  bill  of  review 
in  the  case  of  MoffaU  v.  Whiting,  The  court  refused  to  review 
that  case,  and  decreed  accordingly.  Upon  these  proceedings, 
both  cases  are  brought  here,  and  in  this  connection  are  to  be 
examined.  In  relation  to  the  last  bill  and  decree,  it  is  insisted 
that  the  comj^lainant's  bill  ought  not  to  be  entertained,  for  the 
reason  that  they,  Shepard  and  Bonnell,  brought  themselves  vol- 
untarily into  the  interest  which  they  assert  and  claim,  not  only 
with  a  knowledge  of  the  pendency  of  the  suit  between  Moffatt 
and  Whiting,  but  in  open  violation  and  contempt  of  the  injuno- 
tion  issued  therein.  That  they  had  a  knowledge  of  the  pend- 
ency of  that  suit,  and  of  the  existence  of  the  injunction,  we 
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Bot  for  a  moment  doubt,  and  they  can  not  be  relieved  from  the 
stringent  application  of  the  law  in  such  cases.  That  Moffatt, 
judging  from  what  appears  in  the  cases  before  us,  was  entitled  to 
the  benefit  of  the  resulting  trust,  there  can  be  no  doubt;  and 
that  he  might  elect,  under  the  circumstances,  to  hold  the  prem- 
ises as  a  security  for  his  interest,  or  take  the  proper  part  in  dis- 
charge thereof,  there  is  little  doubt:  2  Story's  Eq.  Jur.,  sees. 
1258-1262;  FhUips  v.  Crammond,  2  Wash.  C.  C.  441. 

Shepard  and  Bonnell  having  voluntarily  placed  themselves  in 
the  interest  which  they  assert  in  the  face  of  the  suit  then  pend- 
ing, and  in  contempt  of  the  injunction,  can  claim  no  protection 
therein,  and  must  necessarily  have  the  review  refused  and  their 
bill,  so  far  as  it  relates  to  Moffatt,  dismissed  at  their  costs,  which 
18  BO  ordered.  In  the  case  of  MoffaU  v.  Shepard  and  Bonnell^ 
prosecuted  by  Moffatt  to  clear  his  title  acquired  under  the  de- 
cree of  the  court  in  the  case  of  MoffaU  v.  WhUing  of  the  doubt 
which  the  defendant  had  thrown  over  it,  the  court  is  clearly  of 
opinion  that  the  facts  and  circumstances  authorize  the  relief 
asked  for,  and  among  others,  for  the  same  reason  given  for 
refusing  the  review  sought  by  the  defendants.  We  are,  however, 
of  opinion  that  the  district  court,  in  granting  relief,  went  too 
far  in  the  decree,  to  no  other  extent,  however,  than  a  seeming 
inconsistency  of  one  part  of  the  decree  with  the  other,  in  this; 
the  decree  rendered  null  and  void  the  deed  from  Whiting  by 
John  M.  W.  Lace,  his  attorney,  to  Shepard  and  Bonnell,  dated 
April  30, 1845,  and  then  required  of  them  to  execute  a  deed  for  a 
part  of  the  premises  included  in  the  deed  thus  declared  null  and 
void,  to  the  said  Moffifttt.  The  court  should  not  have  declared 
the  deed  void,  but  it  should  have  decreed  a  conveyance  of  all  the 
interest  which  Shepard  and  Bonnell  had  acquired  by  that  deed 
in  the  premises,  to  be  made  to  the  complaint  Moffatt  (so  far  as 
it  affects  his  interest),  with  a  special  warranty,  and  it  must  now 
be  so  done.     And  it  is  decreed  accordingly. 

"  This  cause  having  come  to  a  hearing  on  the  pleadings  and 
the  proofs  (having  been  argued  by  the  counsel),  and  the  court 
having  duly  considered  the  same,  with  the  stipulation  on  file,  it 
is  adjudged  and  decreed  that  the  said  Clarence  Shepard  and 
James  Bonnell  do,  within  thirty  days,  execute  and  deliver  tc 
the  said  complainant,  William  B.  Moffatt,  a  proper  deed  of  con- 
veyance, properly  executed,  witnessed,  and  acknowledged,  with 
special  warranty  against  their  own  acts,  and  all  persons  by« 
through,  or  under  them,  or  either  of  them,  of  twenty-two  feet. 
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undivided,  in  the  said  lot  number  four,  in  block  number  four, 
in  the  third  (formerly  east)  ward  of  the  ciiy  of  Milwaukee,  and 
that  they  pay  the  costs  of  this  suit/' 

RnVLTiNO  Trust,  whxk  Abises:  See  the  prior  cases  in  tkis  series  cited 
in  note  to  Bank  of  Tennessee  v.  liiU,  51  Am.  Deo.  098,  and  Dow  v.  Jewdl, 
45  Id.  371.  Where  one  person  takes  a  conveyance  in  his  own  name,  bnl 
the  purchase  price  is  paid  by  another,  a  resulting  trust  arises  in  favor  of  him 
who  paid  the  consideration,  and  such  trust  may  be  shown  by  parol:  WHUams 
V.  HoUingmoorth,  47  Id.  527;  SmithecU  v.  Oray,  34  Id.  ^S64. 

Vendsb  ot  Land  Who  Buys  with  Notice  of  Trust  thssbin  takes  sub- 
ject to  the  same:  TalboU's  Ex*ra  v.  BeWs  Hein^  43  Am.  Dec.  126;  MapUs  v. 
Medlm,  3  Id.  687;  Jackatm  v.  MaUdorf,  6  Id.  355;  Shepherd  v.  MeSvers^  8  Id. 
-661;  Lagow  v.  BadoUet,  12  Id.  258;  MeCants  v.  Bte^  16  Id.  610;  SmUh  ▼. 
Daniel^  Id.  641;  Kinloch  v.  JTOn,  26  Id.  196. 


EicH  V.  Johnson. 

[2  PlMNET,  88;  1  Ghahslxb,  19.] 
MXABTTBB  OF  DAMAGES   IN    ACTION    FOR    6&EACH    OF  COVENANT  o£   Seisin   Ifl 

the  amount  of  the  consideration  expressed  in  the  deed,  vdth  interest 
thereon  for  six  years  from  the  time  of  the  breach. 

Action  for  breach  of  a  covenant  of  seisin.  The  opinion  states 
the  facts. 

E.  W,  Evans,  for  the  plaintiff  in  error. 

Chatfield,  for  the  defendant  in  error. 

By  Court,  Stow,  C.  J.  We  do  not  think  it  necessary  to  ex- 
amine the  numerous  points  made  on  the  argument  of  this  writ 
of  error,  as  we  are  of  opinion  that  the  judgment  must  be  re- 
versed on  a  ground  not  involving  the  principal  questions  in  the 
case.  Under  the  direction  of  the  court  below,  the  jury  in  assess- 
ing the  damages,  added  to  the  consideration  expressed  in  the 
deed,  interest  from  its  execution  to  the  day  of  trial,  being  a 
period  of  soujething  more  than  ten  years.  In  giving  this  direc- 
tion, we  think  the  learned  judge,  before  whom  the  cause  was 
tried,  en'ed.  Though  the  measure  of  damages  in  actions  on 
covenants  of  seisin  and  warranty,  is  not  uniform  throughout  the 
United  States,  the  prevailing,  and  we  think  the  better  rule  is, 
to  allow  but  six  years'  interest,  or  interest  for  the  time  for  which 
mesne  profits  are  recoverable:  Bennet  v.  Jenkins,  13  Johns.  50; 
Bender  v.  Fromberger,  4  Dall.  441;  Cox  v.  Strode,  2  Eibb,  273 
[5  Am.  Dec.  003] ;  Lowther  v.  Commonwealth,  1  Hen.  &  LI.  202; 
Wallace  y.  Talbot^  1  McCord,  466;  Evans  v.  Kingsberry,  2  Bard. 
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122  [14  Am.  Dec.  779];  Harris  v.  Harrison,  1  Brown,  161.  And 
this  rule  this  court  now  adopts.  For  this  reason,  the  judgment 
of  the  late  district  court  is  reversed,  and  the  cause  is  remanded 
to  the  Bacine  county  circuit  court  for  the  further  action  of  that 
court. 

Mkasubx  07  Damaqks  fob  Breach  of  Covbkant  of  Subiit:  Sea  the 
prior  caaea  in  this  aeries  cited  in  note  to  Spring  ▼.  Oluue,  80  Am.  Deo.  697. 
In  Meater  ▼.  Oettreiehf  52  Wis.  6d5,  the  principal  caae  is  cited  aa  oorraeUy  staV 
ing  the  meMnre  of  damagea  in  aach  action. 


MooBE  V.  Kendall. 

(a  PxHKKT,  99;  1  Chahdlxs,  83.] 

JuBT  SHOUiiD  Attempt  to  Keconcile  All  Contbadiotioks  aitd  Duobsf* 
AHdxa  isf  Testimony  of  Witnesses,  and  it  is  error  for  the  coort  to 
inatmct  them  that  such  attempt  should  not  be  made. 

bxcuTBD  Contract  of  Sale,  although  Made  on  SmnuTy  is  not  void^ 
either  between  the  parties  thereto  or  third  persona. 

Bepletin.     The  opinion  states  the  facts. 

MUIs  and  Latin,  for  the  plaintiff  in  error. 

Ben  C.  Eastman,  for  the  defendant  in  error. 

By  Court,  Httbbell,  J.  If  the  case  were  to  be  decided  on  the 
weight  of  evidence  as  shown  by  the  bill  of  exceptions,  the  judg- 
ment of  the  district  court  might  be  affirmed.  But  this  court 
does  not  sit  in  the  capacity  of  a  jury.  The  only  error  assigned 
related  to  the  charge  of  the  judge. 

The  action  was  brought  to  recoYer  a  quantity  of  merchandise 
which  had  been  levied  upon  by  the  defendant  in  error,  as  sheriff 
of  Grant  county,  under  executions  in  his  hands  against  the  prop- 
erty of  James  Moore.  The  plaintiff  in  error  claimed  as  a  pur- 
chaser from  James  Moore.  On  the  trial,  James  Moore  and  John 
Stone  were  called  as  witnesses  by  the  plaintiff,  to  prove  a  sale 
and  transfer  of  the  properiy  from  James  Moore  to  Jonathan  B. 
Moore,  the  plaintiff  in  error.  Both  the  fact  and  the  time  of  the 
sale  became  material  questions.  There  was  some  contradiction 
or  discrepancy  between  the  two  witnesses,  Stone  and  Moore,  on 
these  points.  The  sale,  if  made  at  all,  appears  to  have  been 
made  either  on  the  first  day  of  November,  1847,  which  was  Sun- 
day, or  between  the  first  and  seventh  of  November. 

The  executions  were  put  into  the  sheriff's  hands  on  the  sec- 
ond, and  an  actual  levy  ^as  effected  on  the  tenth;  but  an  effort 
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was  made  to  effect  a  levy  on  the  sixth,  which  was  resisted,  but 
which  must  be  regarded  as  having  fixed  the  sheriff  *s  lien  on  the 
goods.  The  court  instructed  the  juiy  as  follows:  1.  "That  it 
would  be  reasonable  and  proper  in  the  jury  to  reconcile  slight 
discrepancies  in  the  testimony  of  the  plaintiff's  witnesses,  but 
if  there  were  contradictions  on  material  points  or  facts,  equally 
within  their  knowledge,  that  is  to  say,  James  Moore  and  John 
Stone,  the  plaintiff's  witnesses,  it  certainly  was  not  the  duty  of 
the  jury  to  reconcile  such  contradictions;  it  was  the  plaintiff's 
misfortune  to  have  brought  on  the  stand  witnesses  contradict- 
ing each  other  thus,  on  material  facts  equally  within  the  knowl- 
edge of  each;  and  the  weight  of  their  testimony  would  be 
materially  weakened,  if  not  almost  entirely  destroyed." 

The  errors  assigned  on  the  second  branch  of  the  charge  were 
abandoned;  and  the  third  was  as  follows:  ''That if  the  said 
sale  by  the  plaintiff  to  his  brother  James  Moore  was  made  on 
Sunday,  then  said  sale  and  transfer,  made  on  that  day,  was  abso- 
lutely Toid,  and  the  purchaser,  Jonathan  B.  Moore,  acquired  no 
right  or  title  to  the  property  in  dispute." 

To  these  instructions  exceptions  were  properly  taken,  and  the 
question  for  this  court  is,  whether  such  instructions  were  correct. 

In  regard  to  the  matter  of  discrepancy,  I  think  the  court 
erred.  There  was  clearly  a  question  of  fact  for  the  jury:  Coto- 
den  Y.  JReynoldSf  12  Serg.  &  B.  283;  Latvrence  y.  Barker,  5 
Wend.  801;  and  the  effect  of  the  charge  was  to  cut  off  inquiry 
on  the  subject.  Whether  the  discrepancies  were  material  or 
slight,  could  make  no  difference  that  I  can  understand;  and  in 
either  case,  it  should  have  been  left  to  the  jury  to  try  and 
reconcile  them.  If,  upon  a  full  and  fair  attempt,  they  failed, 
still  it  would  not  follow  as  an  inference  of  law  that  the  testi- 
mony of  the  one  was  to  neutralize  that  of  the  other.  Conflict- 
ing witnesses  are  not  necessarily  to  be  regarded  as  opposing 
powers  of  equal  momentum,  which  are  to  be  measured  by  me* 
chanical  rules.  The  court  should  have  told  the  jury  that,  fail- 
ing to  reconcile  their  statement,  "  on  material  points,  equally 
within  the  knowledge  of  each,"  it  became  their  duty  to  inquire 
whether  each  of  the  witnesses  was  equally  credible;  whether  the 
statements  were  equally  consistent;  whether,  from  their  char- 
acter, appearance,  and  relations  to  the  parties,  or  from  any  other 
circumstances  connected  with  their  testimony,  more  reliance 
ought  to  be  placed  upon  the  one  than  the  other.  Very  possibly 
one  of  them  was  unworthy  of  credit;  at  any  rate,  it  has  been 
urged  on  the  argument  by  counsel  for  the  defendant  in  eiior« 
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that  one  of  them  was  absolutely  perjured — ^and  if  so,  certainly 
his  statements  ought  not  to  have  been  sufficient  to  defeat  those 
of  the  other.  Looking  at  the  bill  of  exceptions,  I  am  inclined 
to  think  the  charge  of  perjury  is  not  sustained;  but  that  most 
of  the  discrepancy  arose,  not  from  statements  of  fact,  but  from 
one  of  them  having  sworn  to  a  conclusion  of  law.  And  in  this 
Tiew  of  the  case  I  think  their  statements  might  have  been  rec- 
onciled. At  all  events,  it  could  not  happen  until  the  jury 
should  find,  in  view  of  all  the  circumstances  I  have  mentioned, 
that  the  weight  of  evidence  was  equally  balanced,  that  the  court 
could  properly  say  to  them,  as  a  matter  of  law,  "  that  it  was  the 
plaintiff's  misfortune  to  have  brought  to  the  stand  witnesses 
contradicting  each  other,"  and  that  "  the  weight  of  their  testi- 
mony was  greatly  weakened,  if  not  almost  entirely  destroyed." 

With  respect  to  the  other  branch  of  the  instructions,  it  seems 
to  me  the  court  below  was  equally  in  error.  Admitting  the  sale 
of  the  goods  to  have  been  made  on  Sunday,  it  by  no  means  fol- 
lows that  it  was  void  for  all  purposes.  There  was  an  actual 
transfer  of  property  from  James  Moore  to  his  brother,  the 
plaintiff  in  error;  and  it  was  not  possible  thereafter  for  James 
Moore  or  his  assigns  to  recover  it  back.  Between  the  parties, 
it  was  an  executed  contract;  and,  unless  the  defendant  in  error 
could  show  some  claim  superior  to  that  of  James  Moore,  the 
vendor,  he  could  not  disturb  the  possession  of  the  vendee.  On 
this  point  the  authorities  are  conclusive :  Inhabitants  of  Worcester 
V.  Eaton,  11  Mass.  369;  13  Eng.  Com.  L.  351;  9  Id.  193. 

This  case  must  not  be  confounded  with  others.  The  defend- 
ants in  error  do  not  claim  against  James  Moore  as  an  insolvent 
debtor,  with  respect  to  the  transfer  in  question.  They  do  not 
raise  the  question  of  a  fraudulent  sale.  They  stand  upon  the 
naked  right  arising  from  a  void  sale;  a  sale  void,  simply  because 
it  was  made  on  Sunday.  For  the  purposes  of  this  question 
James  Moore  may  be  assumed  to  be  a  man  of  ample  means  and 
of  honest  purposes.  The  point  before  us  is  simply  this:  whether 
any  man,  under  any  circumstances,  can  make  a  valid  transfer  of 
property  on  Stmday.  If  he  can  not,  the  instructions  were  right; 
if  he  can,  they  were  wrong. 

I  think  it  would  be  carrying  the  rule  of  law  further  than  the 
policy  of  the  statute  requires,  and  further  than  the  current  of 
decisions  on  this  subject  warrants,  to  deny  that  such  a  transfer, 
when  actually  completed  without  fraud,  should  stand  between 
the  parties.  After  such  a  transfer,  notwithstanding  the  sup- 
posed or  real  violation  of  the  statute,  the  vendee  may  claim  tha 
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protection  of  that  well-settled  principle  of  law,  In  pari  delicto 
potior  eat  condilio  defendentia. 

It  is  not  without  regret  that  I  am  drawn  to  these  conclusions 
with  respect  to  the  instructions  of  the  learned  and  able  judge 
of  the  court  below.  With  my  impressions  of  the  merits  of  the 
case,  as  presented  in  the  testimony,  I  could  wish  the  jury  had 
been  left  free  to  pass  upon  the  main  questions,  which  seem  to 
me  to  be,  whether  there  was  an  actual  sale  of  the  goods  before 
the  levy;  and  if  there  was,  whether  such  sale  was  ^udulent  as 
to  the  creditors.  I  do  not  mean  by  these  remarks  to  prejudice 
the  case;  but  inasmuch  as  the  jury  may  have  been  improperly 
controlled  by  the  charge  of  the  judge,  there  must  be  a  new 
trial. 

Judgment  reversed,  with  costs. 


Contracts  Made  on  Sunday,  when  Void:  See  this  subject  dieciuaed  at 
length  in  note  to  Coleman  v.  Henderson,  12  Am.  Deo.  290;  also,  Kepner  v. 
Xe^er,  31  Id.  460;  O'Donnel  v.  Sweeney,  39  Id.  336;  Allen  v.  Deming,  40  Id. 
179;  Adams  v.  IlameU,  43  Id.  455;  Lov^oy  v.  Whipple,  46  Id.  157;  BuOer  v. 
Lee,  Id.  230. 

Jury  is  to  Judge  of  Effect  of  Testimony  when  Ambiguous:  Irish  v. 
Smith,  11  Am.  Dec.  648;  Gordon  v.  LitUe,  Id.  632;  Jf  lemming  v.  Marine  Ins, 
Co.,  33  Id.  33;  Cohea  v.  IIwU,  41  Id.  589;  Bank  of  Pittsburgh  v.  WhUehead,  86 
Id.  186;  Gray  v.  Allen,  45  Id.  523. 

The  principal  case  is  cited  to  the  effect  that  the  loaning  of  money  oo 
Bonday  is  "  business  "  within  the  meaning  of  the  statute,  and  presumptively 
Ulegal,  in  Troewert  v.  Decker,  51  Wis.  52. 


Elderkin  v.  Spurbeok. 

[2  PiHNET,  129;  1  Obandlxb,  69.] 

JvBTiOB  or  Peace  should  Dismiss  Action  where  the  amount  in  controveny 
is  shown  by  the  declaration  to  exceed  his  jurisdiction.  Such  dismissal 
must  be  made  without  the  imposition  of  costs  on  the  plaintiff. 

Wbtt  of  error  from  a  judgment  of  the  district  court.  Tha 
opinion  states  the  facts. 

E.  Elderkin,  for  the  plaintiff  in  error. 

Kelsey  and  Gale,  for  the  defendant  in  error. 

By  Court,  Jackson,  J.  There  are  but  two  questions  that 
properly  arise  in  this  cause.*  First,  had  the  justice  before  whom 
the  cause  was  commenced  any  jurisdiction  ?  Secondly,  conced- 
ing the  justice  had  no  jurisdiction,  were  costs  properly  awarded 
against  the  plaintiff? 
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The  first  question  can  readily  be  answered  by  reference  to 
the  declaration;  from  whicb  it  is  manifest  that  the  plaintifi 
seeks  a  recoyery  for  the  price  of  a  horse  valued  at  seventy-three 
dollars,  and  for  the  expenses  incurred  in  his  keeping,  etc., 
amounting  to  the  further  sum  of  twenty-five  dollars.  It  is 
dear,  therefore,  that  the  justice  had  no  jurisdiction,  the  ''  debt 
or  the  sum  claimed  "  by  the  defendant  exceeding  Mtj  dollars. 

The  second  question,  we  think,  is  equally  free  &om  doubt. 
It  is  a  well-settled  principle,  that  where  an  action  is  dismissed 
for  want  of  jurisdiction  in  the  court,  whether  it  be  a  court  of 
limited  or  superior  jurisdiction,  no  costs  can  properly  be 
awarded:  WUliams  v.  BlarU,  2  Mass.  207. 

And  although  the  justice  before  whom  this  cause  was  brought, 
▼eiy  properly  dismissed  it  for  want  of  jurisdiction,  yet,  as  the 
want  of  jurisdiction  deprived  him  of  the  power  to  award  judg- 
ment for  costs  against  the  plaintiff,  the  district  court,  to  which 
this  cause  was  brought  up  by  ceriiorari,  should  for  this  reason 
have  reversed  and  not  affirmed  the  judgment  of  the  justice. 

The  judgment  of  the  district  court  is  therefore  reversed,  with 
costs. 


State  ex  bel.  DuinsfiNG  v.  Giles. 

[3  PXVIIZT,  166;  1  CBAXDhMM,  112.] 

OoBiifTiru'i'ioy  of  Wisconsin,  in  Temporabilt  Aboftiko  Old  Tebbttobiaa 
Laws  not  inconsistent  therewith,  did  so  that  no  inconvenience  mighl 
arise  by  reason  of  a  change  of  government,  bat  did  not  intend  to  extend 
the  political  disabilities  of  certain  inhabitants  of  the  territory  to  the  dti- 
xens  of  the  state. 

GoNSTiTcnoNAL  Pbohibition  against  Rb-blection  of  sheriffs  does  not  ap- 
ply to  those  persons  who  hold  sach  office  at  the  time  of  the  adoption  of 
the  constitution,  but  only  to  such  as  should  be  elected  under  it. 

V  VLIOIBILITT  OF  CANDIDATE  Who  KeCEIVES   HiOHEST  NuMBSB  OF  VOTU 

at  an  election  does  not  have  the  e£fect  of  electing  the  person  receiving 
the  next  highest  number. 

Mandamus.     The  opinion  states  the  facts. 

CatliTiy  Abbott,  and  George  B,  Smith,  for  the  relator. 

A.  X.  Collins  and  J.  T,  Clark,  for  the  respondent. 

By  Court,  Stow,  C.  J.  The  questions  to  be  decided  in  this 
matter  are»  first,  whether  a  person  holding  the  ofiSce  of  sherij9 
at  the  adoption  of  the  constitution  was  eligible  to  that  o£Sce, 
having  received  the  highest  number  of  votes  at  the  late  genera] 
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election.  And  if  not,  second,  whether  the  person  who  received 
the  next  highest  number  of  votes  was  elected. 

As  to  the  first  of  these  questions,  the  court  is,  as  nearly  as 
can  be,  equally  divided,  the  opinion  now  delivered  being  that  of 
a  constitutional  majority  only;  the  judges  of  the  first  and  sec- 
ond circuits  dissenting.  As  to  the  second  question  there  is  no 
differeuce  of  opinion. 

Peter  W.  Matts,  the  defendant  in  interest,  and  Dunning,  the 
relator,  were  both  candidates,  at  the  late  general  election,  for 
the  office  of  sheriff  of  Dane  county.  Matts  received  the  high- 
est number  of  votes  of  any  candidate,  and  Dunning  the  next 
highest;  and  Matts  was  undoubtedly  elected,  unless  rendered 
ineligible  either  by  the  second  section  of  the  seventh  article  of 
the  constitution,  which  declares ''that  sheriffs  shall  hold  no 
other  office,  and  be  ineligible  for  two  years  next  succeeding  the 
termination  of  their  offices,"  or  by  the  similar  provision  of  the 
territorial  law,  which,  it  is  said,  not  being  repugnant  to  the 
constitution,  was  continued  in  force  by  the  second  section  of 
the  constitutional  schedule.  The  assumption  that  this  pro- 
vision of  the  old  statute  is  not  repungnant  to  the  constitution, 
if  warranted,  would  dispose  of  this  branch  of  the  case;  but  I 
think  it  is  unauthorized. 

m 

The  constitution,  in  adopting  temporarily  the  old  territorial 
laws,  did  so  ' '  that  no  inconvenience  might  arise  by  reason  of  a 
change  of  government;"  at  the  same  time  taking  care  that  only 
those  laws  which  were  not  repugnant  to  the  constitution  should 
have  force.  It  adopted,  for  present  purposes,  the  general  mu- 
nicipal laws  which  it  found  in  being,  but  regulated  for  itself  its 
own  political  system.  On  its  face  it  purports  to  be,  and  in  fact 
was,  the  work  of  the  people— of  the  whole  people — in  which  all 
had  an  equal  and  common  interest  and  right,  and  to  which  all 
owed  a  common  duty  and  allegiance;  and  I  can  not  believe  that 
a  constitution  thus  broad  and  catholic  ever  meant,  by  adopting 
an  old  provincial  law,  to  extend  the  political  disabilities  of  cer- 
tain inhabitants  of  the  territory  to  the  citizens  of  the  state.  I 
therefore  regard  this  provision  of  the  territorial  statute  as 
repugnant  to  the  constitution,  and  consequently  not  adopted 
by  it. 

It  remains  to  be  seen  whether  the  inhibition  of  the  re-election 
of  sheriffs,  contained  in  the  constitution  itself,  applies  to  those 
persons  who  happened  to  hold  that  office  at  the  time  of  its 
adoption,  or  only  such  as  should  be  elected  under  it.  I  think 
it  applicable  to  the  latter  only;  that  it  has  reference  to  its  own 
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officers,  and  not  to  the  territorial  incumbents.  The  constitution 
did  not  perpetuate  or  modify  any  of  the  political  rights  of  the 
inhabitants  of  the  territory,  for,  properly  speaking,  they  had 
none;  but  it  created  those  rights  for  the  citizens  of  the  state — for 
all  citizens — without  preference  or  exclusion.  All  were  alike  its 
fiamers,  and  were  equally  enfranchised  by  it;  and  it  seems  to 
me  harsh  and  invidious  to  say  that  some  five  and  twenty  of  its 
citizens  should  be  excluded  from  any  of  its  privileges  by  the 
circumstance  of  their  happening  to  hold,  at  the  time  of  its  adop- 
tion, a  particular  office  under  the  expiring  government. 

Such  being  the  opinion  of  the  court,  it  is  unnecessary  to  pass 
upon  the  second  question,  whether,  in  the  event  of  the  person 
receiving  the  highest  number  of  votes  being  ineligible,  the  per- 
son receiving  the  next  highest  number  is  elected.  But  as  the 
question  was  fully  argued,  and  as  it  is  one  that  may  arise  again^ 
it  is  proper  to  say,  that  we  are  all  of  the  opinion  that  the  mere  in- 
eligibility of  a  candidate  does  not,  as  the  law  now  is,  render  void 
the  votes  cast  for  him;  that  such  votes  should  not  be  rejected, 
but  should  be  counted  by  the  canvassers,  and  that  in  the  event 
of  such  ineligible  person  having  the  highest  number  of  votes, 
the  person  having  the  next  highest  number  is  not  thereby 
elected.  If  any  public  embarrassment  is  apprehended  from 
this,  such  as  that  an  office  may  remain  indefinitely  vacant,  by 
reason  of  a  majority  of  the  electors  obstinately  persisting  in  vot- 
ing for  an  ineligible  person,  it  is  within  the  undoubted  power  of 
the  legislature  to  prevent  it,  by  enacting  that  all  such  votes  shall 
be  deemed  void,  and  not  to  be  counted. 

The  motion  for  a  mandamus  is  denied. 


EmcT  OF  Inelioibilitt  of  Candidate  Rbcxivino  Hiohbst  Numbkb  of 
Votes  on  Election. — ^The  question  discussed  by  the  court  in  the  principal 
case  has  developed  into  one  of  considerable  importance  in  this  country,  in 
view  of  the  fact  that  most  of  the  states  have  enacted  statutes  which  render 
ineligible  to  certain  offices  various  classes  of  persons,  generally  other  office- 
holders, of  a  specified  kind.  Although  there  is  some  conflict  of  authority  on 
this  question,  the  undoubted  American  doctrine  is  in  harmony  with  that  of 
the  principal  case;  and  the  mere  ineligibility  of  the  candidate  receiving  the 
highest  number  of  votes  will  not  have  the  effect  of  electing  an  eligible  candi- 
date who  has  received  the  next  highest  number,  but  will  simply  render  the 
attempted  election  ineffectual  for  any  purpose:  Dillon  on  Mud.  Corp.,  sec. 
135;  Cooley*s  Const.  Lim.  620;  Naar  on  Elections,  163;  Bamum  v.  GUman^ 
27  Minn.  466;  Stale  ex  rel  Herget  v.  Walsh,  7  Mo.  App.  142;  State  v.  Vail,  53 
Id.  97;  SubleU  v.  BedwelU  47  Miss.  266;  State  v.  BaaX,  46  Mo.  528;  SUUe  v. 
Smith,  14  Wis.  497;  Staie  v.  Tierney,  23  Id.  430;  rish  v.  Colletis,  21  La. 
Ann.  289;  Commonwealth  v.  Cluhy,  56  Pa.  St.  270;  State  v.  Gastinel,  20  La. 
Ann.  114;  State  v.  Swearingen,  12  Ga.  23;  Opinion  of  the  Judges,  38  Me.  597; 
Matter  iif  Corliss,  16  Am.  Law  Reg.  15;  Crawford  v.  Molitor,  23  Mich.  241| 
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Saunden  ▼.  ffaynetf  13  Cal.  145;  People  ex  rel.  ISirman  v.  CliUet  50  N.  Y. 
451.  In  Saunders  v.  Haynee,  eupra,  in  affirming  the  doctrine  of  the  princi- 
pal case,  the  court  said,  and  its  langoage  has  been  frequently  quoted  with 
approval:  '*  Upon  principle,  we  think  the  law  should  be  so  ruled.  An  elec- 
tion is  the  deliberate  choice  of  a  majority  or  plurality  of  the  electoral  body. 
This  is  evidenced  by  the  votes  of  the  electors.  But  if  a  majority  of  those 
voting,  by  mistake  of  law  or  fact,  happen  to  cast  their  votes  upon  an  ineligi- 
ble candidate,  it  by  no  means  follows  that  the  next  to  him  on  the  poll  should 
receive  the  office.  If  this  be  so,  a  candidate  might  be  elected  who  received 
only  a  small  portion  of  the  votes,  and  who  never  could  have  been  elected  at 
all  but  for  this  mistake.  The  votes  are  not  less  legal  votes  because  given  to 
a  person  in  whose  behalf  they  can  not  be  counted;  and  the  person  who  it 
the  next  to  him  on  the  list  of  candidates  does  not  receive  a  plurality  of  votes 
because  his  competitor  was  ineligible.  The  votes  cast  for  the  latter,  it  is 
true,  can  not  be  counted  for  him;  but  that  is  no  reason  why  they  shonld,  in 
effect,  be  counted  for  the  former,  who  possibly  could  never  have  received 
them.  It  is  fairer,  more  just,  and  more  consistent  with  the  theory  of  our 
institutions,  to  hold  the  votes  so  cast  as  merely  ineffectual  for  the  purpose  of 
an  election  than  to  give  them  the  effect  of  disappointing  the  popular  will, 
and  electing  to  office  a  man  whose  pretensions  the  people  had  designed  to 
reject."  In  People  v.  CltUe,  50  N.  Y.  451,  Mr.  Justice  Folger,  in  reviewing 
many  of  the  cases  cited  above,  reaches  the  same  conclusion.  In  his  opinion, 
the  learned  judge  suggests  the  possibility  that  there  may  be  a  disqualification 
so  open  and  notorious  that  voters  who  persist  in  giving  their  ballots  for 
a  candidate  so  ineligible  will  be  held  to  throw  away  their  votes.  What 
would  be  the  nature  of  the  disqualification  in  order  to  have  such  effect,  there 
Ib  no  attempt  to  accuratel}'  define.  The  mere  existence  of  a  general  law  dis- 
qualifying a  given  class  of  persons,  in  which  class  the  majority  candidate  was 
included,  was  held  not  a  pufficient  knowledge  of  the  disqualification  to  render 
void  the  votes  cast  for  such  candidate.  In  discussing  this  subject,  the  court 
said:  **  We  think  that  the  rule  is  this:  the  existence  of  the  fact  which  dis- 
qualifies, and  of  the  law  which  makes  that  fact  operate  to  disqualify,  must  be 
brought  home  so  closely  and  so  clearly  to  the  knowledge  or  notice  of  the  elector, 
as  that  to  give  his  vote  therewith  indicates  an  intent  to  waste  it.  The  knowl- 
edge must  be  such,  or  the  notice  brought  so  home,  as  to  imply  a  willfulness  in 
acting  when  action  is  in  opposition  to  the  natural  impulse  to  save  the  vote  and 
make  it  effectual.  He  must  act  so  in  defiance  of  both  the  law  and  the  fact, 
and  so  in  opposition  to  his  own  better  knowledge,  that  he  has  no  right  to 
complain  of  the  loss  of  his  franchise,  the  exercise  of  which  he  has  wantonly 
misapplied."  In  State  v.  Walshy  7  Mo.  App.  142,  the  court  went  still 
further,  and  held  that  the  death  of  the  candidate  receiving  the  highest  num- 
ber of  votes,  a  few  hours  before  the  opening  of  the  polls,  did  not  have  the 
effect  of  electing  the  candidate  standing  next  highest  on  the  lists,  although  the 
voters  and  judges  of  election  had  knowledge  of  such  fact.  In  this  case  the 
court  denied  the  rule  that  from  such  a  state  of  facts  any  presumption  was 
raised  that  the  voters  intended  throw  away  their  votes;  and  in  Crawford  v. 
M alitor t  23  Mich.  241,  a  somewhat  similar  position  was  maintained  by  the 
court,  which  laid  down  the  broad  doctrine  that  a  minority  candidate  could 
never  be  allowed  an  election,  whether  the  person  receiving  the  highest  num- 
ber of  votes  was  or  was  not  in  existence. 

In  Indiana,  on  the  contrary,  the  law  is  settled  directly  opposite  to  that 
which  is  above  stated:  Gulkk  v.  New,  14  lud.  93;  Carson  v.  McPhetridge^  15 
Id.  327;  Price  v.  Baker^  41  Id.  572.  In  this  last  case  it  is  said  to  be  "  law 
well  settled  in  this  state,  that  where  a  majority  of  the  ballots  at  an  election 
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ire  given  to  a  candidate  who  is  not  eligible  to  the  office,  the  ballots  so  cast  are 
not  to  be  counted  for  any  purpose.  They  can  not  be  coanted  to  elect  the  in- 
eligible candidate  or  to  defeat  the  election  of  an  opposing  candidate*  by  shoeing 
ibat  he  did  not  receive  a  majority  of  the  votes  cast  at  such  election.  They 
are  regarded  as  illegal,  and  as  having  no  effect  upon  the  election  for  any  pur- 
pose. As  a  consequence,  it  follows  that  the  candidate  who  is  eligible,  having 
the  highest  number  of  legal  votes,  though  that  number  may  be  less  than  the 
nnmber  of  votes  cast  for  the  ineligible  candidate,  and  less  than  a  majority  of 
ill  the  votes  cast  at  such  election,  is  entitled  to  the  office.** 

In  England,  where  the  election  system  is  open,  and  the  voters  known, 
knowledge  of  a  candidate's  disc]ualification  is  much  more  easily  presumed 
than  in  this  country,  and  upon  the  establishment  of  such  disqualification  on 
the  part  of  the  majority  candidate,  the  one  receiving  the  next  highest  num- 
ber of  votes  is  elected:  King  v.  HawhinBj  10  East,  211;  King  v.  Parry,  14  Id. 
M9;  OoBiing  v.  Veley,  7  Q.  B.  406;  French  v.  Nolan,  2  Moak,  711;  Beg.  v. 
Cooksy  3  £L  ft  BL  249;  Bex  v.  Monday,  2  Cowp.  530;  Bex  v.  Foxcrqft^  Burr. 
1017. 
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p  PnnrsT,  216;  l  Cbahdlxb,  178.] 

WixnMis  Who  a&b  not  Exfsbts,  in  Prosecution  iob  Nuibanci  in 
erecting  and  maintaining  a  mill-dam,  can  not  testify  as  to  what  effect  an 
overflow  caused  thereby  had  upon  the  public  health  in  that  vicinity. 

KXDICAL  EZPKBT  MAT  GlVE  HIS  OPINION  UPON  THE  FaCTS  OF  CaSX,  hypo- 

thetically  stated,  but  can  not  be  asked  to  state  his  opinion  upon  all  the 

evidence  given  on  a  trial  and  heard  by  him. 
RiFusAX.  TO  Allow  Counsel  to  Bead  Extbaots  vboh  Medical  Books 

to  the  jury  is  within  the  discretion  of  the  trial  court,  and  therefore  not 

the  subject  of  a  writ  of  error. 
Statute  Authorizing  Construction  of  Mill-dams  across  streams  not 

navigable  does  not  warrant  the  building  of  such  dams  so  as  to  create  a 

public  nuisance. 

Pbosbcution  for  building  and  maintaining  a  mill-dam  so  as  to 
create  a  public  nuisance.  The  prisoner  was  conyicted*  The 
further  facts  appear  in  the  opinion. 

EoUiday,  for  the  plaintiff  in  error. 

J.  S,  Brown,  attorney  generaly  and  A.  D.  Smith,  for  the  state. 

By  Court,  Labbabee,  J.  This  case  is  brought  to  this  court  by 
ft  writ  of  error  to  the  Dodge  county  circuit  court.  The  plaintiff 
in  error  was  indicted  for  erecting  and  maintaining  a  mill-dam, 
which  caused  the  water  to  overflow  a  large  tract  of  heavily 
timbered  land,  in  the  immediate  vicinity  of  the  village  of  Cedar- 
borg,  in  Washington  county,  and  which  was  alleged  created 
unpleasant  and  unwholesome  vapors,  and  siclmess  to  the  inhab- 
itants of  that  village.     Many  witnesses  residing  in  the  village 
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were  called  by  the  counsel  for  the  state  to  prove  the  situation  of 
the  mill-pond,  the  effect  of  the  stagnant  water  upon  standing 
and  fallen  timber,  and  the  prevalence  of  intermittent  fevers  to 
an  extraordinary  extent  subsequent  to  the  erection  of  the  dam. 

After  stating  the  facts,  the  question  was  asked,  and  the  reply 
of  the  witnesses  permitted  to  go  to  the  jury:  '*  What  effect  h^ 
the  overflowing  of  that  land  had  upon  the  public  health  in  that 
viciniiy?"  This  is  the  first  assignment  of  error,  and  on  the 
ground  that  the  opinions  of  these  witnesses,  not  being  experts, 
was  incompetent  as  testimony.  The  general  rule  that  the 
opinions  of  witnesses  are  confined  to  men  of  science,  art,  or 
skill  in  some  particular  branch  of  business,  is  well  settled,  and 
was  admitted  by  the  counsel  for  both  parties. 

But  it  was  contended  by  the  counsel  seeking  to  introduce  this 
as  testimony  that  the  witnesses,  having  detailed  the  facts,  were 
properly  allowed  to  state  their  opinion  in  connection  with  them; 
that  they  were,  from  their  position  and  means  of  information, 
experts  for  that  particular  purpose.  They  were  inhabitants  of 
the  village;  had  lived  there  before  the  erection  of  the  dam,  and 
afterwards;  had  observed  the  general  good  health  before,  and 
the  universal  sickness  after — there  being  not  enough  in  health 
to  minister  to  the  necessities  of  the  sick;  that  the  stench  from 
the  dam  was  intolerable,  compelling  the  closing  of  the  doors 
and  windows,  and  the  resort  to  other  expedients  to  remove  its 
influence.  It  was  upon  this  ground  that  I  considered  this  an 
exception  to  the  general  rule,  and  permitted  the  evidence  to  go 
to  the  jury.  But  I  am  satisfied,  upon  further  examination,  and 
concur  in  opinion  with  the  other  members  of  the  court,  that 
the  evidence  introduced  was  not  within  the  general  rule;  and 
though  perhaps  in  this  case  operating  unreasonably,  yet  the 
rule  should  have  been  strictly  applied.  For  this  error  a  new 
trial  must  be  had. 

Another  ground  of  error  assigned  is,  that  the  witness  Whit- 
ney, being  a  medical  man,  was  not  allowed  to  answer  the  fol- 
lowing question:  **  You  state  you  heard  all  the  evidence  given 
on  this  trial;  now,  from  that  evidence,  did  Luning's  mill-pond, 
in  your  opinion,  cause  the  sickness  spoken  of  by  the  wit- 
nesses ?  "  In  this  the  ruling  was  correct.  The  answer  to  this 
question  would  have  been  an  opinion  as  to  the  general  merits 
of  the  cause,  the  weighing  of  conflicting  testimony,  and  swear- 
ing to  a  legal  conclusion;  in  fact,  usurping  the  province  of  the 
]uiy.  The  facts,  as  given  in  evidence,  might  have  been  stated 
to  the  witness,  and  then  his  opinion  upon  them  would  have  been 
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competent;  or  he  might  have  given  his  opinion  upon  a  similar 
case,  hypothetically  stated. 

The  next  ground  of  error  to  be  noticed  is  the  refusal  to  per* 
mit  the  counsel  for  the  defendant  below  to  read  from  medical 
books.  This  is  a  matter  generally  within  the  discretion  of  the 
court,  and  therefore  not  the  subject  of  a  writ  of  error.  In  many 
cases,  no  doubt,  it  would  be  proper  to  allow  books  of  science  to 
be  ready  though  generally  such  a  practice  would  lead  to  evil 
results.  But  certainly  counsel  have  no  right  to  read  indiscrim- 
inately  what  books  they  may  choose,  as  is  contended  by  the 
counsel  for  the  plaintiff  in  error.  The  latitude  to  be  given  to 
counsel  in  argument  is  always  under  the  control  and  in  the  dis- 
cretion of  the  court. 

The  other  assignments  of  error  to  be  noticed  are  in  the  charge 
to  the  jury,  and  upon  the  motion  in  arrest  of  judgment.  The 
counsel  for  the  defendant  below  asked  the  judge  to  charge  that, 
as  the  dam  in  question  was  erected  under  the  act  of  the  terri- 
torial assembly  authorizing  the  construction  of  mill-dams  across 
streams  not  navigable,  no  indictment  could  be  sustained  by  the 
state  for  a  public  nuisance  created  by  such  dam.  Though  that 
act  has  been  decided  by  this  court,  in  the  case  of  Newcomb  v. 
Smithy  2  Finn.  131,  to  be  valid,  yet  it  can  not  be  conceived  thai 
by  erecting  a  dam  in  accordance  with  its  provisions,  license  is 
thereby  given  to  create  and  continue  a  nuisance.  Such  a  con- 
stmction  of  the  power  given  in  that  act,  iio  owners  of  mill 
property,  would  be  utterly  inconsistent  with  the  right  of  eveiy 
citizen  to  call  in  the  authority  of  the  state  for  protection  against 
the  unlawful  encroachments  of  others. 

How  far  soever  the  privileges  given  to  mill  owners  may  be 
held  to  extend,  most  certainly  no  such  immunity  as  is  here 
claimed  exists.  The  right  is  given  to  any  person  to  build  a 
dam,  and  flow  the  water  upon  the  lands  of  others;  but  if  he 
thereby  creates  a  public  nuisance,  he  is  as  liable  to  an  indictment 
in  that  regard  as  if  no  such  statute  were  in  existence:  Mountjoy  v. 
Oldham,  1  A.  K.  Marsh.  535;  Taylor  v.  Major,  Id.  552. 

This  is  the  only  point  in  the  charge  given  to  the  jury  that  it 
IS  necessaiy  to  examine,  and  this,  as  well  as  the  rest  of  the 
charge,  was  correct.  One  of  the  grounds  on  which  the  moiion 
in  arrest  was  founded,  is,  that  it  does  not  appear  that  the  in- 
dictment was  found  in  the  name  and  by  the  authority  of  the 
state.  This  point  is  settied  by  this  court  in  the  case  of  the 
SkUe  V.  Dehie,  2  Finn.  204. 

Judgment  reversed. 
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Opinions  ov  Witnbssxs,  when  Reczivablx  in  Evidence:  See  the  priof 
cases  in  this  series  cited  in  note  to  DonntU  v.  JoneSy  48  Am.  Dec.  73.  0pm* 
iOns  of  non-experts,  when  admissible  to  prove  insanity:  See  Dicldnson  ▼• 
Barber,  6  Id.  58,  and  note;  OraiU  v.  Thompson^  10  Id.  119;  Doe  v.  Retigan^ 
83  Id.  466;  Clark  v.  SUUt,  40  Id.  481;  CommonweaUh  v.  Rogtn,  41  Id.  458b 
ftnd  note  citing  prior  cases  in  this  series.  In  this  latter  case  it  was  decided 
that  professional  witnesses  are  not  to  judge  of  the  tnith  of  testimony  upon 
which  their  opinions  are  based.  AUo,  Beaubien  v.  CkotUt  12  Mich.  500, 
citing  the  principal  case. 

DAlflCINO    UP    WaTKROOUBSB    CONSnTUTBS   A   NuiaANOl,    Vf   PODOVDrO 

▲tm OfiFBXBX:  Neal  v.  Htwry^  33  Am.  Dec  I2S. 


EInOWLTON  ET  AL.   V.  GXILVEB  ET  AIi. 

[2  PmrsTi  248;  1  Chahdlxb,  21i.] 

AonoH  OP  ££PLEViN  FOB,  SpEciiio  QUANTITY  OP  MiNXBAL  Obb  oui  not  be 
commenced  until  such  mineral  has  been  converted  from  real  into  per* 
sonal  property  by  being  severed  from  the  earth. 

pBAOnoNS  OF  Day  will  not,  in  Genebal,  be  Considebed,  and  the  prima 
fa/cxt  presumption  is  that  the  several  acts  in  the  coarse  of  a  legal  pre- 
oeedingy  when  done  on  the  same  day,  were  performed  in  the  order  neoes* 
sary  to  give  them  legal  effect.  But  whenever  an  inquiry  into  the  priority 
of  such  acts  becomes  necessary  in  order  to  protect  the  rights  of  parties, 
the  ordinary  presumption  must  give  way  to  the  facts  of  the  case. 

Bnx  OF  Exceptions,  when  there  is  Contbovebst  as  to  Weight,  effect, 
or  admissibility  of  evidence,  should  set  forth  the  evidence  given  or  of- 
fered at  length,  and  contain  an  averment  that  such  evidence  was  all  that 
was  given  or  offered.  When  there  is  no  dispute  as  to  the  facts,  it  is  suf* 
ficient  for  the  bill  to  state  that  such  facts  were  proved. 

Befletin  for  a  specific  quantity  of  lead  ore.  The  plaintiffs, 
under  the  instructions  of  the  court,  had  a  verdict.  The  further 
facts  appear  in  the  opinion. 

J,  H,  Knowlton,  for  the  plaintiffs  in  error. 

Culver,  for  the  defendants  in  error. 

By  Court,  Hubbell,  J.  This  is  an  action  of  replevin  for 
five  thousand  pounds  of  lead  ore.  There  are  several  aUegationa 
of  error,  of  which  the  third  is  as  follows: 

'*  The  court  erred  in  charging  the  jury  that  the  day  could  not 
be  divided;  and  that,  although  the  suit  was  commenced  a  few 
hours  before  the  mineral,  taken  on  the  writ  of  replevin,  was 
dug  loose  or  severed  from  the  earth,  yet,  if  the  jury  were  satis- 
fied that  the  said  mineral  was  dug  loose  during  any  hour  of  the 
said  eighth  day  of  February,  so  as  to  become  personal  property, 
80  far  as  this  point  was  concerned,  they  (the  jury)  must  find  for 
the  plaintiffs,  as  this  was  the  day  laid  in  the  plaintiffs'  dedans 
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tlon,  which  must  be  the  guide;  and  no  fraction  of  a  day  could 
be  inquired  into  for  the  purpose  of  showing  that  the  suit  was 
commenced  before  the  mineral  was  dug  loose,  upon  the  same 
day;  that  this  was  not  a  case  in  which  such  an  inquiry  could  be 
made." 

The  bill  of  exceptions  contains  the  following  among  other 
matters:  *'  And  upon  the  trial  of  that  issue,  said  defendants,  to 
main  tain  the  issue  on  their  part,  and  to  defeat  the  said  plaint- 
iff, gave  in  evidence  and  proved  that  the  mineral,  taken  on  the 
writ  of  replevin  in  this  suit,  was  dug  loose  from  the  earth  after 
three  o'clock  in  the  afternoon  on  the  eighth  day  of  Februaiy 
last,  and  raised  to  the  surface  and  placed  in  a  pile  by  eight 
o'clock  in  the  forenoon  of  the  ninth  of  the  same  month;  from 
which  place  it  was  replevied  about  noon  of  the  said  ninth. 
And  the  said  defendants  further  proved  that  the  said  suit  was 
commenced  in  the  forenoon  of  the  said  eighth  day  of  Februaiy 
last." 

Clearly,  no  cause  of  action  existed  until  the  mineral  was  con- 
verted from  real  into  personal  property,  by  being  severed  from 
the  eaith.  And  this  was  not  done  until  three  o'clock  in  the 
afternoon  of  the  eighth  day  of  February.  If,  therefore,  the 
Buit  was  commenced  in  the  forenoon  of  the  eighth,  as  the  bill 
of  exceptions  shows,  the  suit  was  brought,  in  point  of  time, 
before  the  cause  of  action  arose.  This,  on  general  principles, 
would  be  a  fatal  error,  and  would  be  good  cause  for  demurrer, 
special  or  general,  and  for  reversing  the  judgment  on  writ  of 
eiTor:  Lowry  v.  Laiorence,  1  Cai.  69;  Bemis  v.  Faxon,  4  Mass. 
263;  Id.  11  [miscited]. 

It  is  alleged,  however,  that  the  law  recognizes  no  fractions  of 
a  day,  and  the  learned  judge,  in  the  court  below,  exprescty 
charged  the  juiy  that  this  was  not  a  case  in  which  fractions  of 
a  day  could  be  inquired  into.  In  this,  I  think,  he  erred.  In 
general,  it  is  true  that,  in  computing  time  in  respect  to  the  ser- 
vice of  papers,  the  issuing  of  process,  the  calculation  of  inter- 
est, the  running  of  statutes,  and  many  other  like  matters,  the 
fraction  of  a  day  will  not  be  considered.  And  in  reference  to 
the  commencement  of  suits,  in  particular,  it  may  be  admitted 
that  the  precise  hour  or  moment  of  issuing  the  process  or  hand- 
ing it  to  the  sheriff  will  not,  in  ordinary  cases,  be  inquired  into. 
Prima  fade,  the  presumption  of  law  is  that  the  several  acts  or 
steps  in  the  course  of  a  legal  proceeding  take  place  in  the  order 
necessary  to  give  them  legal  effect.  But,  whenever  an  inquiry 
hto  the  priority  of  acts,  on  the  same  day,  becomes  necessary 
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in  order  to  protect  the  rights  of  parties,  the  ordinary  presump* 
iipn  must  give  way  to  the  facts  of  the  case:  Pearpoint  v.  (Tro- 
ham,  4  Wash.  0.  C.  232;  AUen  v.  Stage  Company,  8  Greenl. 
207. 

This  is  not  properly  dividing  a  day,  or  taking  notice  of  parts 
of  a  day;  it  is  simply  taking  notice  of  time,  and  giving  effect  to 
particular  acts,  according  to  their  actual  occurrence.  The  books 
abound  in  examples  of  this  sort.  The  precise  times  of  entering 
judgments,  recording  deeds,  serving  attachments,  levying  under 
executions,  and  issuing  policies  of  insurance,  are  always  deemed 
proper  subjects  of  inquiry  when  the  rights  of  parties  are  affected 
by  the  priority  of  the  acts. 

My  attention  has  been  called  to  the  case  of  Badger  v.  Fhinney, 
15  Mass.  346  [8  Am.  Dec.  105],  as  an  authority  showing  that 
courts  will  presume  an  act  to  have  occurred  at  such  hour  of  the 
day  as  may  be  necessaiy  to  give  validity  to  the  proceeding,  or  to 
effectuate  purposes  intended.  For  the  prevention  of  wrong,  in 
extremes  cases,  such  presumptions  have  been  indulged.  A  sim- 
ilar ruling  prevailed  in  CliUe  v.  CltUe,  3  Denio,  263.  But  these 
cases  must  be  regarded  as  exceptions  to  the  general  rule,  ex 
debUojustUioe;  and  while  they  sufficiently  establish  the  fact  that 
fractions  of  a  day,  or,  rather,  points  of  time,  may  be  the  sub- 
ject of  judicial  notice,  they  show  that,  had  justice  required  it, 
the  ruling  would  have  been  different.  In  the  present  case,  the 
writ  of  replevin  must  have  been  procured  by  an  affidavit  of  the 
plaintiffs,  setting  forth  their  right  to  the  mineral  afterwards  re- 
plevied. But,  in  point  of  fact,  the  mineral  was  not  severed  from 
the  freehold  at  the  time  the  writ  issued.  Aside  from  the  prac- 
tical absurdity  involved  in  the  assumption  that  the  affidavit  can 
have  been  properly  made,  there  is  nothing  in  the  whole  case 
presented  to  the  court  which  should  induce  a  straining  of  the 
rule  of  law  to  give  validity  to  the  writ. 

I  have  looked  into  the  two  other  questions  raised  in  the 
assignment  of  errors,  to  wit,  whether  the  mineral  taken  v^as  the 
proper  subject  of  replevin,  and  whether  the  interest  of  Mo- 
Cluskin  was  fatal  to  the  plaintiffs'  action;  and  I  find  in  them 
no  strong  ground  of  justice  which  varies  my  views  of  the  point 
already  decided,  and  as  this  point  is  fatal  to  the  plaintiffs'  suit, 
I  need  not  enter  upon  a  discussion  of  those  questions.  It  was 
urged  in  argument  that  the  bill  of  exceptions  was  defective  in 
not  stating  that  it  contained  all  the  evidence  on  the  points  in 
controversy,  or  in  not  setting  forth,  in  fact,  all  the  testimony 
given  on  the  trial.    The  general  rule  in  regard  to  bills  of  ex- 
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eeptions  is  this:  where  there  is  no  dispute  about  the  facta 
proved,  the  bill  should  state  that  such  facts  were  proved  on  the 
trial;  and  that  is  the  form  of  the  present  bill.  In  that  respect, 
it  is  correct  in  form  and  sufficient  in  substance,  saving  the  court 
much  trouble  and  time  in  examining  the  details  to  arrive  at  the 
admitted  conclusion.  Where,  however,  there  is  a  controversy 
as  to  the  weight,  effect,  or  admissibility  of  evidence,  the  bill 
should  set  forth  the  evidence  given  or  offered  at  length,  and 
shoTild  aver  that  it  was  all  the  evidence  given  or  offered  at 
the  trial,  or  on  the  point  in  question. 

On  the  whole,  I  am  satisfied  that  there  was  error  in  the 
instructions  of  the  court  below,  and  the  judgment  must  be 
reversed,  with  costs. 

Judgment  reversed. 

Eeflevin,  whin  Lies:  See  AfarMhaU  v.  LkuHSf  19  Am.  Deo.  463,  and  note; 
Dunham  v.  Wychoff,  20  Id.  695,  and  note.  Such  action  does  not  lie  for  the 
prodnct  of  lands  held  adversely  to  plaintiff:  De  MoU  ▼.  Boffertnan,  18  Id. 
443,  and  note;  Bruen  v.  Ogden,  20  Id.  593,  and  note. 

'  Tims,  how  Computed,  and  whex  Fbactions  of  a  Day  will  be  Cok- 
8n>EB£D:  See  the  prior  cases  in  this  series  cited  in  note  to  Jones  v.  Planter^ 
Bank,  42  Am.  Dec.  474;  also  Smith  v.  Caasety,  48  Id.  420. 

Bill  of  Exceptions,  What  must  Stats:  See  Peden  v.  ifoore,J21  Am. 
Dec  649;  NednU  v.  DaUam,  28  Id.  236;  Neal  ▼.  Saundenan,  41  Id.  609; 
Brewer  y.  Strang,  44  Id.  514;  May  v.  State,  45  Id.  548.  When  the  bill  of 
exceptions  states  certain  facts  to  have  been  established,  the  appellate  court 
will  take  sach  facts  as  nndispnted  or  conceded:  Beach  v.  Pochard,  33  Id 
18& 


WiNNE  V.  Elderkin. 

[2  PnnfBT,  248;  1  Ohajcdlxb,  319.] 

AwjOLD  Hadb  upon  Pabol  Submission  to  Abbitbation  ib  Bending  m 
common  law  and  in  Wisconsin,  although  in  Wisooaisin  statntee  hava 
proFided  for  submiBsions  to  arbitration,  which  require  the  agreementi 
therefor  to  be  in  writing. 

BnDEN GE  OF  Award  in  Fatob  op  Dbfbkdaivt  is  Adkibbibui  in  an  action 
of  assumpsit,  under  the  general  issue. 

Assumpsit.     The  opinion  states  the  facts. 

Oeorge  Oale,  for  the  plaintiff  in  error. 

M.  M.  Strong,  for  the  defendant  in  error. 

By  Court,  Whiton,  J.  This  cause  was  tried  in  the  late  diB- 
trict  court  of  Walworth  county,  and  the  error  alleged  to  have 
been  committed  on  the  trial  is,  that  the  district  judge  refused  to 
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allow  the  plaintiff  in  error  to  introduce  evidence  of  a  parol  sub- 
mission of  the  matter  in  controversy  between  the  parties  to  arbi- 
trators, and  an  award  of  the  abitrators  upon  the  submission. 

The  declaration  was  in  assumpsit,  and  the  suit  was  commenced 
by  the  defendant  in  error.  To  the  declaration  of  the  plaintifl 
below,  the  defendant  below  pleaded  the  general  issue,  and,  to 
defeat  the  action,  offered  to  prove  on  the  trial  that  all  matters 
of  difference  in  the  suit  had  been,  previous  to  its  commencement, 
submitted  to  arbitrators,  who  had  met  the  parties,  and  had,  in 
pursuance  of  the  submission,  after  having  examined  the  testi- 
mony, made  an  award  in  favor  of  the  said  defendant,  of  which 
the  said  plaintiff  had  notice,  etc. 

Two  questions  were  raised  in  the  argument;  one  was,  that  the 
award  offered  in  evidence  was  void,  and  the  other,  that  admit- 
ting it  to  be  valid,  it  was  inadmissible  under  the  plea. 

Upon  general  principles,  and  without  regard  to  our  statute 
upon  the  subject  of  arbitrations,  there  can  be  little  doubt  that 
the  award  was  a  valid  one  between  the  parties.  Authority  need 
not  be  shown  to  prove  that  an  award  upon  a  parol  submission  is 
binding  upon  the  parties  at  common  law.  If  this  is  the  correct 
doctrine  upon  the  subject,  Ihe  award  in  question  was  valid, 
unless  our  statute  in  relation  to  the  subject  of  arbitrations  so 
changes  the  rights  of  parties  as  to  deprive  them  of  the  power  to 
settle  their  differences  by  arbitration,  unless  the  statute  is  com« 
plied  with.  In  order  to  have  a  submission  under  the  statute, 
the  parties  must  make  an  agreement  in  writing,  and  must  ao- 
knowledge  it  before  a  justice  of  the  peace;  and  it  is  contended 
that  the  statute  takes  away  the  right  of  parties  to  submit  mat- 
ters in  controversy  between  them,  to  arbitrators  in  any  other 
mode. 

But  we  are  of  opinion  that  this  is  not  the  correct  view  of  the 
subject;  the  statute  contains  nothing  which  shows  that  the  leg- 
islature intended  to  prevent  parties  from  adjusting  their  differ- 
ences by  the  convenient  mode  of  common-law  arbitration. 
Similar  statutes  in  other  states  have  not  received  the  construc- 
tion contended  for:  Wells  v.  Lain,  15  Wend.  99;  Fowler  v. 
Bigelow,  8  Mass.  1;  Towne  v.  Jaquith,  6  Id.  46  [4  Am.  Dec.  84]. 

If  the  award  in  question  was  valid,  it  remains  to  be  seen 
whether  it  was  admissible  in  evidence  under  the  plea  of  the 
general  issue,  and  we  have  no  doubt  on  the  subect;  an  award 
in  respect  to  the  pleadings  is  treated  in  the  same  manner  as  a 
judgment:  Gowen  &  Hill's  Notes,  1035;  and  authority  is  abun- 
dant to  show  that,  in  actions  of  assumpsUi  a  judgment  can  ba 
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given  in  evidence  under  the  general  issne:  Toung  t.  Bladb,  7 
Cxanch,  565;  Cowen  &  Hill's  Notes,  810, 1026. 

In  rejecting  the  evidence  the  judge  erred,  and  the  judgment 
of  the  district  court  must  be  reversed. 

Judgment  reversed. 

SiTBMiBBioxr  TO  ABBinuLTZoir  Invaxjd  uin>iB  SX4TDTX,  WBXS  Vaxjd  as 
OomcoN-LAW  SuBMXSsiov:  I»habita$U§  ofDttrfidd  v.  Atm^  S2  Am.  Dm.  228| 
also  Byen  ▼.  PrtMad  etc  of  Ch^^  16  HL  86.  The  qnastUm  m  to  who  may 
■abmit  to  ao  arUtratioii  is  dlnoniiwi  at  kngth  in  the  note  to  J7«tdUae  v. 
JbJWiaoa,  30  Id.  626. 

Fabol  SuBMXBszoxr  TO  ABBiTBATioir  oovouuniro  TncLi  to  Lahm  Is  within 
the  atatate  of  ftaada:  8UMrh  ▼.  Oammadjf^  14  Am.  Deo.  76. 

FoBmn  BnoovsBT  n  Anmwmm  nr  Bvmnroi  nr  Aonov  of  Ahump- 
%  nadar  the  gmenl  iame:  Twmg  v.  Aaiang,  88  Aok  Daa  80^  and 
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Dabunq  V.  Bryant  &  Waleeb. 

[17  Alabama,  10.] 

Dbglaslations  ot  Tenant  in  PoasxssioN,  wbbtbeb  of  Bbal  ob  Pib- 
80NAL  Pbopkbtt,  ahowing  that  he  holds  in  hia  own  right,  or  in  anbordi- 
nation  to  the  title  of  another,  conatitute  part  of  the  rea  geda^  and  are 
properly  allowable  in  evidence. 

DiOLASATiON  BT  PABTT  IN  POSSESSION  that  he  holds  jointly  with  another 
ia  admiaaible,  as  tending  to  eatabliah  the  joint  poeaeaaion  and  ownerahip 
of  such  other  person. 

DETDniE  for  eighty-four  pieces  of  marble  consigned  to  defend- 
ant Darling.  It  was  shipped  on  the  steamer  Creole  from  Mobile 
to  Montgomery.  Plaintiffs  during  the  course  of  the  trial  in- 
troduced one  Mayhew  to  prove  their  joint  ownership,  and  he 
testified  that  Bryant,  one  of  the  plaintiffs,  while  captain  and  in 
charge  of  the  boat,  had,  before  the  marble  was  shipped,  told  the 
witness  that  he  owned  the  boat  jointly  with  Walker.  To  this 
testimony  defendant  objected,  upon  ihe  ground  that  Walker's 
ownership  could  not  be  established  by  the  declarations  of 
Biyant.  The  court  oyerruled  the  objection  and  admitted  the 
evidence.  Plaintiffs  in  error  rely  upon  this  ruling  of  the  oourt 
for  the  reversal  of  this  judgment. 

Jackdon,  Mariin,  and  Baldvnn,  for  the  plaintiff  in  enor. 

Elmore  and  Yancey,  for  the  defendants. 

By  Court,  Chilton,  J.  The  proof  made  by  the  witness  May* 
hew,  of  the  declarations  of  Biyant,  who  was  in  possession  of 
the  boat  at  the  time  such  declarations  were  made,  was  properly 
admitted  by  the  court.    It  is  a  principle  of  law  not  anywhava 
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disputed,  that  the  declarations  of  a  tenant  in  possession  either 
of  real   or  personal  property,  explanatory  of  his  possession, 
showing  that  he  holds  in  his  own  right,  or  in  subordination  to 
the  title  of  another,  constitute  part  of  the  res  gestw,  and  are 
properly  allowable  as  evidence.     This  principle  is  not  denied 
by  the  counsel  for  the  plaintiff  in  error;  but  they  insist  that  the 
declarations  of  Bryant  are  not  evidence  of  the  title  in  Walker, 
and  suppose  that  the  cases  of  McBride  v.  Thompsoriy  8  Ala.  652, 
and  Abney  v.  Kingsland^  10  Id.  355  [44  Am.  Dec.  491],  support 
this  -view.    In  the  case  first  cited,  the  plaintiffs  offered  to  prove 
the  declarations  of  the  person  under  whom  they  claimed,  made 
whUe  the  property  sued  for  was  in  his  possession,  showing  his 
title  to  the  property.    But  this  court  held  that  the  circuit  court 
properly  rejected  the  proposition,  which  was  so  broad  as  to 
embrace  not  only  what  the  party  said  explanatory  of  his  pos- 
session, but  his  declarations  as  to  the  title,  how,  when,  from 
whom,  etc.,  he  acquired  it.     It  is  further  said,  '^  that  while  it  is 
allowable  to  prove  statements  of  one  in  possession  and  explana- 
tory thereof,  it  is  not  permissible  to  show  everything  that  may 
have  been  said  by  him,  as  that  it  was  acquired  bona  fide  and  for 
a  valuable  consideration;  was  paid  for  by  the  money  of  a  third 
person,  or  his  own,"  etc.     The  same  doctrine  is  reafilrmed  in  the 
case  last  cited,  10  Ala.  855,  where  it  was  proposed  on  the  part 
of  the  plaintiff  in  execution  to  prove  on  the  trial  of  the  right 
to  a  slave,  that  the  defendant  in  the  execution  had  stated  to  the 
deputy  sheriff,  he  desired  said  deputy  to  levy  an  execution  upon 
the  slave  in  controversy,  that  the  claimant  might  buy  him  at  the 
sale  for  the  benefit  of  the  said  defendant;  that  he  (defendant) 
had  money  then  in  his  pocket  to  pay  for  the  slave,  etc.    These 
declarations,  though  the  defendant  in  the  execution  was  in  pos- 
session at  the  time  they  were  made,  were  excluded,  upon  the 
ground  that  they  did  not  constitute  a  part  of  the  res  gestcBy  which 
was,  the  manner  in  which  the  party  in  possession  held,  but  went 
to  establish  something  beyond  that,  to  wit,  facts  disconnected 
with  the  possession. 

We  regard  these  cases  as  very  correct  expositions  of  the  law, 
but  they  do  not  render  the  declarations  in  this  case  improper 
evidence.  In  the  case  before  us,  Bryant  was  found  in  posses- 
sion of  the  boat.  The  legal  presumption  arising  upon  that 
possession  was  that  he  was  the  owner.  This  presumption  he 
could  rebut  by  his  declarations  while  in  possession,  explanatory 
of  the  manner  in  which  he  held — that  he  held  for  himself  and 
Walker,  who  were  joint  owners.    The  effect  of  his  declaiatioiui 
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is  to  make  Walker  a  joint  possessor,  if  the  latter  affirm  their 
truth,  with  Bryant;  and  as  they  qualify  the  possession,  they  con- 
stitute the  res  yes^,  and  tend  to  establish  the  possession  of  both 
Biyant  and  Walker'.  This  being  established,  the  legal  presump- 
tion of  ownership  arising  from  such  joint  possession  attaches, 
and,  prima  facie,  entitles  them  to  a  joint  action.  The  cases  are 
very  numerous  where  such  declarations  have  been  allowed, 
especially  when  made  by  a  party  against  his  interest.  See  them 
collected  in  2  Phill.  Ev.  (Gowen  &  Hill's  notes),  note  234,  pp. 
601-603;  Id.  592,  642,  667,  note  256. 

In  Webster  v.  8mUh,  10  Ala.  429,  and  BeaU  v.  Ledlow,  14  Id. 
623,  the  declarations  of  a  party  in  possession,  that  the  properly 
claimed  was  not  his,  but  was  held  under  and  belonged  to  the 
claimant,  were  admitted  as  competent  proof  for  the  claimant: 
See  also  Bliss  v.  Winston,  1  Id.  344;  Oden  v.  Stubblefield,  4  Id. 
40;  Berry,  Use,  etc,  v.  Sardman,  12  Id.  604;  Ooodgame  v.  Cols 
4lb  Co.,  Id.  77.  These  authorities  may  suffice  to  show  that  the 
court  did  not  err  in  admitting  the  declarations,  as  shown  by  the 
record. 

The  other  points  raised  by  the  assignments  of  error  were  not 
insisted  on  in  the  argument. 

We  are  unable  to  discover  any  error  in  the  judgment,  and  it 
is  consequently  affirmed. 

Declarations  of  Pabtt,  whin  Eyidengx  for  Hiuself  as  pftrt  of  the 
re*  ge8t€B :  See  Bom  v.  Bank  cf  Burlington,  15  Am.  Deo.  664. 

Declarations  as  to  Title:  See,  farther,  Jackson  v.  Brand,  4  Am.  Deo. 
267;  Jackson  v.  Davia,  15  Id.  451;  Norton  v.  PeUibone,  18  Id.  116;  Don^  ▼• 
Doney,  6  Id.  506;  CorHn  ▼.  Jaehon,  28  Id.  550;  Johnson  ▼.  PaUerson,  II  Id. 
756. 

Declaration  oonoernino  Boctndart:  See  Jackson  ▼.  MeCaU,  6  Am.  Deo. 
843;  Deming  v.  Carrington,  30  Id.  591,  and  note,  where  the  subject  ia  Hincna«ed, 

Parol  Declarations  not  Acted  upon,  not  evidence:  See  Barnard  t. 
Pope,  7  Am.  Deo.  225. 


BOBEBTS,  Ex'b,   V.  TbAWIOE  ET  AL. 

[17  AXiABAlCA,  65.] 

Hubs  of  Deceased  Person  are  Competent  Witnesses  to  diaprofe  a  will 

by  which  they  would  take  a  greater  share  than  under  the  statnte  of  die* 

tributions,  but  they  would  be  incompetent  to  support  it. 
DiOLARATioNs  Madb  bt  Testator  a  short  time  before  the  execatioo  of  hit 

wiU  are  admissible  in  evidence  to  prove  fraud  in  its  execution. 
To  Establish  Undctb  Influence  in  the  Procurement  of  Will,  It  b 

sofficient  to  show  that  the  will  was  executed  afterwards  under  iiie 
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trol  of  rach  inflaenoe,  and  that  by  reason  of  it  the  teetator  was  deprived 
of  that  free  agency  indispensable  to  the  making  of  a  valid  testamentary 
disposition  of  his  proi>erty. 

fllATIMBKTS   MaDB  BT  DbCEASBD  THAT  Hb  INTENDED  TO  DiSINHEBIT  Hia 

Two  Daughters  are  admissible,  where  he  afterwards  did  so,  to  rebut 
evidence  of  undue  influence. 

PBOGQEEDiKaB  to  try  the  validity  of  a  vnUl  which  was  offered  for 
probate  by  plaintiff  in  error  as  executor,  executed  by  Nathaniel 
Davis,  deceased.  Elizabeth  Davis,  widow  of  deceased,  would, 
under  the  will,  the  validity  of  which  she  asserts,  be  entitled  to  a 
larger  share  of  the  property  than  if  testator  had  died  intestate. 
The  will  was  contested,  upon  the  ground  that  undue  influence 
had  been  brought  to  bear  upon  deceased  by  the  said  Elizabeth 
and  the  executor  aforesaid.  The  remaining  facts  appear  from 
fhe  opinion. 

Porter  y  tot  the  plaintiff. 

Peck,  for  the  defendant. 

By  Court,  CmLTON,  J.  Upon  a  careful  examination  of  this 
ease,  we  think  it  very  clearly  appears  that  the  share  of  the  widow 
of  Nathaniel  Davis,  the  decedent,  as  secured  by  the  will  of  her 
husband,  is  much  greater  than  the  portion  of  the  estate  to 
which  she  would  have  been  entitled  had  said  Davis  died  intes- 
tate. Mrs.  Davis  having  died  a  short  time  after  the  death  of 
her  husband,  without  children,  her  share  of  the  estate  belongs 
to  her  brothers  and  sisters.  Her  interest  preponderating  in 
favor  of  the  will,  her  brother,  John  Willingham,  who  was 
offered  by  the  contestants  to  defeat  the  will,  was  clearly  a  com- 
petent witness,  as  he  was  called  upon  to  testify  in  opposition  to 
his  interest.  It  also  follows  for  the  same  reason  that  Eoy  Griffin, 
who  was  the  husband  of  the  widow's  sister,  and  who  was  offered 
as  a  witness  by  the  executor,  was  incompetent,  as  the  effect  of 
his  testimony  was  to  sustain  the  will,  and  thus  to  have  secured 
a  greater  interest  in  the  estate  than  be  would  have  taken  in 
right  of  his  wife  under  the  statute  of  distribution. 

2.  It  is  recited  in  the  bill  of  exceptions,  that  the  witness 
Willingham  stated  that  two  or  three  weeks  before  making 
the  will  in  question,  he,  the  witness,  went  to  the  house  of 
the  decedent  and  found  JVIrs.  Davis  crying.  After  a  short 
time  the  testator  said  to  witness,  ''All  I  can  hear  from  some 
people  is,  a  will,  a  will,  a  will,  but  the  laws  of  Alabama 
make  a  better  will  than  I  or  anybody  else  can  make."  The 
plaintiff  in  error  objected  to  proving  this  declaration  in  the 
oourt  beloWfbut  his  objection  was  overruled,  and  he  now  insists 
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in  this  court  that  its  admission  was  erroneous.  One  of  the 
grounds  for  impeaching  the  will  relied  on  by  the  contestants  is 
that  the  deceased  was  fraudulently  induced  by  his  wife  to  sign 
and  publish  it;  that  she  took  advantage  of  his  old  age  and 
infirmities,  both  of  body  and  mind,  and  exercised  undue  and 
improper  influence  over  him,  in  order  to  obtain  a  will  accept- 
able to  her  but  prejudicial  to  contestants.  Fraud  or  undue 
influence  ii  obtaining  a  will  is  rarely  proved  by  direct  and  posi- 
tive testimony.  It  is  usually  made  out  by  proof  of  facts  and 
circumstances,  which  when  taken  separately  may  be  very  weak, 
yet  when  grouped  together  and  considered  collectively  may 
fully  satisfy  the  mind  as  to  the  mala  fides  sought  to  be  estab- 
lished. So  in  this  case,  the  crying  of  the  wife,  and  the  con- 
temporaneous declarations  of  the  testator,  that  all  some  persons 
spoke  of  was  a  will,  etc.,  tended  to  show  on  her  part  great 
solicitude,  and  on  his,  agitation  and  mental  embarrassment. 
This  happened  a  short  time  before  the  will  purports  to  have  been 
executed,  and  we  think  was  very  properly  allowed  to  go  to  the 
jury;  constituting  of  itself  but  feeble  proof,  yet  to  be  weighed 
by  them  in  connection  with  the  other  facts  and  circumstances 
attending  the  execution  of  the  will.  The  rule  is  not  so  stringent 
as  to  require  that  proof  of  undue  influence  should  be  confined 
to  the  time  of  the  execution  of  the  will — it  is  suflicient  that  the 
will  was  executed  afterwards  under  the  control  of  such  influence, 
and  that  by  reason  of  it,  the  testator  was  deprived  of  that  free 
agency  indispensable  to  the  making  of  a  valid  testamentary 
disposition  of  his  property:  Davis  y.  Calvert^  6  Gill  &  J.  269 
[25  Am.  Dec.  282]. 

When  this  case  was  before  us,  at  a  previous  term,  13  Ala. 
68-83,  we  held  that  the  declarations  of  the  testator  made  be- 
fore and  at  the  time  of  the  execution  of  the  will,  or  so  shortly 
thereafter  as  to  form  part  of  the  res  gestcB^  may  be  received  to 
prove  fraud  or  undue  influenoe  in  its  execution.  Under  the 
principle  then  settled,  this  proof  clearly  faUs,  and  in  our  opin- 
ion was  admissible. 

3.  We  are,  however,  clearly  of  opinion  that  the  court  below 
erred  in  rejecting  the  evidence  of  the  declarations  of  the  testa- 
tor made  before  the  execution  of  the  will,  that  he  intended  to 
disinherit  his  daughters,  as  offered  in  proof  by  the  witnesses, 
Whitson  and  Caleb  Willingham.  Now  it  is  said  that  undue 
influence,  such  as  will  avoid  a  will,  must  be  an  influence  ob- 
tained by  flattery,  excessive  importunity,  or  threats,  or  in  some 
other  mode  by  which  dominion  is  acquired  over  the  will  of  ih« 
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testator,  destroying  his  free  agency,  and  constraining  him  to 
do  against  his  free  will  what  he  is  unable  to  refuse:  2  Greenl. 
£▼.  648,  sec.  688,  and  authorities  cited.  The  will  before  us 
conforms  substantially  to  the  declarations  attempted  to  be 
proved.  It  gives  to  the  daughters  only  a  small,  we  might  say 
a  nominal,  sum.  This  proof  conduced  to  establish  that  the  tes- 
tator, many  years  previous  to  the  execution  of  the  will  in  con- 
troversy, had  a  fixed  and  settled  purpose  to  make  a  will  similar 
to  the  one  he  is  alleged  to  have  executed.  It  was  then  proper, 
as  rebutting  the  evidence  on  the  part  of  the  contestants,  that 
the  will  was  not  the  deliberate  act  of  the  deceased,  but  was  ob- 
tained fraudulently  or  by  the  over-persuasion  of  his  wife  or 
others.  It  tends  to  show  that  the  provisions  in  the  will  which 
exclude  the  daughters  were  not  the  result  of  any  suggestion 
made  at  or  near  the  time  when  the  will  was  drafted,  but  that 
some  ten  years  anterior  thereto  the  testator  declared  his  inten- 
tion then  to  disinherit  his  daughters,  which  intention  was  re- 
peated five  years  afterwards.  This  proof  should  have  gone  to 
the  jury  to  be  weighed  by  them  in  determining  whether  in 
fact  the  will  in  question  was  procured  fraudulently,  or  by  the 
exercise  of  improper  influence,  or  was  made  by  the  deceased 
in  the  exercise  of  a  free  volition  and  in  accordance  with  his  in- 
tention entertained  at  a  period  when  we  must  presume  he  was 
less  under  the  imbecility  of  mind  and  body  resulting  from  the 
decrepitude  of  old  age. 

The  other  points  raised  in  argument  and  upon  the  briefs,  are 
fully  covered  by  the  previous  decision  of  the  case,  supra,  and 
do  not  require  here  to  be  again  noticed.  Our  conclusion  is, 
that  the  court  below  mistook  the  law  in  the  matter  of  exclud- 
ing the  testimony  of  the  testator's  declarations,  as  above  set 
forth.  Its  judgment  is  consequently  reversed  and  the  cause 
remanded.  "> 

Declarations  or  Testator  to  Impeach  or  Invalidate  his  Will. — The 
dootrine  of  the  principal  case,  that  declarations  of  a  testator,  made  a  short 
time  before  the  execution  of  his  will,  are  admissible  evidence  to  prove  fraud  or 
undue  influence  in  its  procurement,  and  also  announced  when  the  case  was 
before  the  same  court,  at  an  earlier  date,  Iioberts,  Ex'i\  v.  Trawickf  13  Ala. 
68,  is  not  sustained  by  the  authorities.  How  far  declarations  of  a  testator 
are  admissible  as  tending  to  prove  fraud,  or  to  affect  the  construction  and 
validity  of  a  will,  can  not  fail  to  be  an  important  question.  In  ProvU  v.  Heed^ 
5  Bing.  435,  Best,  C.  J.,  said:  *'It  has  been  insisted  that  declarations  of  the 
testator  were  admissible  in  evidence  to  show  that  the  will  he  had  executed 
was  not  valid,  but  no  cases  have  been  cited  in  support  of  such  a  proposition, 
tad  we  shall  not  for  the  flrst  time  establish  a  doctrine  that  would  render  use- 
leas  the  precaution  of  making  a  will."  Declarations  by  a  testator  a  few  hoax* 
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before  his  deftth,  that  he  had  ezeoated  his  will  through  duress  and  fear  of 
being  murdered,  are  inadmissible:  Jackson  v»  Kn\fenf  2  Johns.  31;  8.  C,  3  Am. 
Dec.  390;  and  evidence  that  the  deceased  had  in  his  life-time  often  decUred 
his  ignorance  of  the  existence  of  a  will  executed  by  him  was  held  equally  in- 
admissible by  the  court,  after  an  exhaustive  review  of  the  authorities,  ia 
Boylan  v.  Meeker,  4  Dutch.  274;  and  the  court,  j)er  Eogers,  J.,  in  McToff^ 
gart  v.  Thompson^  14  Pa.  St.  149,  said:  '*  The  court  appear  to  have  excluded 
the  testimony  because  they  chose  to  suppose  it  wss  designed  to  prove  duress, 
for  which  purpose  it  was  clearly  inadmissible.'*  Selden,  J.,  in  WaUrman  ▼• 
WhUney,  I  Kern.  167»  says:  "These  cases  must  be  sufficient  to  establish 
the  position  that  declarations  of  a  testator,  made  either  btfon  or  qfUr  tha 
execution  of  a  will,  are  not  competent  evidence  to  impeach  its  vslidity  on  the 
ground  of  fraud,  duress,  imposition,  or  other  like  cause*'  (after  citing  Jack* 
fon  V.  KniffeUf  tupra;  STnUh  r.  Fenner,  1  GalL  170;  Stevens  v.  Vandeves  4 
Wash.  0.  C.  262;  Mortz  v.  Brough,  16  Serg.  &  E.  403;  Comstoek  ▼.  Had- 
lyme,  8  Conn.  254;  8.  C,  20  Am.  Dec  100;  and  Provis  v.  Reed,  supra).  Thia 
doctrine  is  distinctly  affirmed  in  Bobifison  v.  Hutchinson,  26  Vt.  451;  Bichardsom 
V.  Richardson,  35  Id.  238;  Shailer  v.  Bumstead,  99  Mass.  112;  Runkle  v. 
Oates,  11  Ind.  95;  Hayes  y.  West,  37  Id.  21;  Cudney  v.  Cudney,  68  K.  Y.  148; 
Todd  V.  Fenton,  66  Ind.  25;  Thompson  v.  Updegraff,  3  W.  Va.  629.  Tha 
reasons  upon  which  such  evidence  is  held  inadmissible,  and  for  which  it  ia 
almost  invariably  rejected,  are  that  it  is  purely  hearsay;  that  the  declsra- 
tions  are  purely  hearsay,  that  they  were  made  by  a  person  who  has  since  died, 
and  that  he  can  not  now  contradict  or  explain  them;  and  if  the  testator  was 
of  sound  and  disposing  mind  at  the  time  he  executed  his  will,  his  subse- 
quent parol  declarations  should  not  be  sufficient  to  revoke  an  instrument! 
which  revocation  the  statute  says  must  be  in  writing;  also  that  subsequent 
statements  of  ignorance  of  the  contents  of  a  will  may  result  from  forgetful- 
ness  or  from  motives  of  policy,  by  which  the  deceased  wishes  to  avoid  the  im- 
portunities of  possible  legatees.  "  The  experience  of  every  one  must  satisfy 
him  that  an  inquiry  made  of  a  testator  ss  to  the  contents  of  his  will  rarely 
elicits  the  truth:'*  Boylan  v.  Meeker;  Walerman  v.  Whitney;  SJtaHer  v.  Bum- 
stead;  Comstock  V.  Hadlyme;  Smith  v.  Fenner;  Mortz  v.  Brough,  all  supra, 

Dbolabations  Admissiblx  to  Show  thx  Statb  of  Mind  of  Testa- 
TOB. — That  declarations  tending  to  show  the  state  of  mind  of  testator  are  ad- 
missible, is  unanimously  agreed  by  the  authorities,  for,  says  Selden,  J. :  '*  The 
difference  is  certainly  very  obvious  between  receiving  tiie  declarations  of  a 
testator  to  prove  a  distinct  external  fact,  such  as  duress  or  fraud,  for  instance; 
and  as  evidence  of  the  mental  condition  of  the  testator,  *  *  *  the  latter 
is  the  most  direct  and  appropriate  species  of  evidence:  **  Waterman  v.  WhU* 
ney,  1  Kern.  157;  Boylan  v.  Metier,  4  Dutch.  279;  Mortz  v.  Brough,  16  Serg. 
&  R.  403;  Robinson  v.  Hutchinson,  26  Vt.  38;  McTaggari  v.  T?wmp807i,  14 
Pa.  St.  149;  Cudney  v.  Cudney,  68  N.  Y.  14S;  Baubieii  v.  CicotU,  12  Mich. 
459;  Colvin  v.  Warford,  20  Md.  389;  Thompson  v.  Updegraff,  3  W.  Va.  629. 
And  it  matters  not  whether  such  declarations  were  made  before  or  after  the 
execution  of  the  will:  Waterman  v.  Whitney,  supra,  and  cases  cited;  also 
McTaggartY.  Thompson,  sujrra.  As  the  object  of  such  evidence  is  to  arrive 
at  an  understauding  of  the  condition  of  the  mind  of  the  testator  at  the  daw 
of  the  execution  of  his  will,  it  must,  however  remote,  have  a  legitimate  bear^ 
ing  upon  that  subject  or  question:  Id.;  Shatter  y»  Bumstead,  99  Msss.  120. 
Such  declarations  need  not  be  true.  They  are  not  received  in  evidence  aa 
proof  of  the  facts  stated,  but  to  show  what  manner  of  man  it  is  who  makes 
them.    If  those  declarations  indicate  a  state  of  mind  which  is  not  in  itsel/ 
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tnn^ent,  upon  the  principle  that  a  conditioii  of  mind  once  shown  to  exist  is 
presumed  to  continue  till  the  contrary  is  shown,  they  are  admissible  even 
if  made  prior  to  the  time  of  the  act  of  execution:  ShaiUr  t.  Bumstead,  supra. 
In  McTaggart  v.  Thompson^  supra,  declarations  by  the  testator  *'  that  he  had 
mined  his  family,  had  been  deceived  and  imposed  upon  by  persons  who  had 
procured  him  to  have  his  will  made/*  and  in  Rambler  v.  Tryon^  7  Serg.  k  R. 
94,  "  that  his  wife  and  father  plagued  him  to  go  to  Lebanon,   that  they 
wanted  him  to  give  her  all  or  he  would  have  no  rest,  that  he  did  not  want  to 
go  to  Xiehanon,"  were  admitted  in  evidence  to  show  the  weakness  of  mind  of 
tiie  declarants;  and  declarations  by  the  testator  that  **  I  have  done  something 
that  1  ought  not  to  have  done,  I  have  made  my  wiU,  but  have  not  made  it 
as  I  wanted  to,"  etc.,  together  with  conduct  on  the  part  of  the  declarant 
tending  to  show  his  sincerity  and  uneasinesf,  was  admitted  in  Dennis  v. 
WeekSf  51  6a.  24,  for  the  same  reason.     Such  ^declarations  must  be  strictly 
eoufined  to  proof  of  weakness  of  mind  at  the  time  of  making  the  will,  and  not 
to  proof  of  the  facts  stated,  viz.,  that  such  influence  or  importunity  was  ex- 
ercised: Robinson  v.  Hutchinson,  26  Vt.  38;   Todd  v.  Fenton,  66  Ind.  25; 
PfXMlU  V.  Coffman,  33  Mo.  71. 

The  principal  case  is  cited  to  the  point  that  the  rule  is  not  so  stringent 
as  to  reqaiie  that  proof  of  undue  influence  should  be  confined  to  the  time  ni 
Uie  exsoation  of  the  wiU,  in  Bunyard  cmd  Wife  ▼.  MeElroy,  E^r^  21  ALk 
S16. 


Edmundson  v.  The  State. 

[17AX.ABA](A,179.] 

IffnasPKLLiNO  Proper  Name  in  Indictment,  where  the  pronundation  is  hut 
slightly  affected,  is  not  sufficient  ground  for  a  plea  in  abatement. 

Improper  Insertion  of  Middle  Name  or  Letter  in  indictment  la  isuDft* 
terial,  and  may  be  disregarded. 

The  opinion  states  the  facts. 
E,  <7.  Jones,  for  the  plaintiff. 
Attorney  general,  for  the  state. 

By  Court,  Chilton,  J.  The  plaintiff  in  error  was  indicted  by 
the  name  of  Isaac  L.  Edmindson,  for  an  assault  and  battery 
upon  one  Nathaniel  Hancock.  He  pleaded  in  abatement  that 
his  true  name  was  Isaac  Edmundson.  A  demurrer  was  sustained 
to  his  plea;  after  which,  by  leave,  he  pleaded  not  guilty,  and 
thereupon  came  a  jury,  who  found  the  issue  against  him,  and 
assessed  his  fine  at  one  cent,  for  which  the  court  rendered  judg- 
ment.  It  is  insisted  that  this  judgment  is  erroneous,  because— 
1.  The  names  Edmindson  and  Edmundson  are  not  idem  aonans. 
The  counsel  for  the  plaintiff  has  referred  us  to  a  number  of  cases, 
which  will  be  found  on  his  brief,  where  courts  have  considered 
slight  departures  from  the  true  name  as  good  ground  to  abate 
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for  the  misnomer;  but  this  is  one  of  the  cases  where  perhaps  aid 
can  not  well  be  derived  from  precedent.  Is  the  sound  the 
same  ?  is  the  question.  This  must  depend  in  many  cases  upon 
the  manner  in  which  we  place  the  accent  upon  the  syllables  com- 
posing the  word.  In  the  case  before  us,  the  first  is  the  accented 
syllable;  the  middle  syllable,  in  which  the  variance  is  supposed 
to  exist,  is  scarcely  heard — so  indistinctly  at  least  as  to  require 
the  most  delicate  ear  to  detect  the  want  of  identity  in  the  sound 
of  the  two  vowels.  We  think  the  di£Gerence  in  the  sound,  if  any 
exists,  too  refined  ordinarily  to  be  observed,  and  that  the  va- 
riance in  the  spelling  does  not  constitute  a  substantial  misnomer: 
Ahitbol  V.  BenidUto,  2  Taunt.  401;  2  Euss.  on  Cr.  715,  marg. 

But  it  is  contended  that  the  improper  insertion  of  the  middle 
letter  '^  L."  in  the  name  constitutes  a  misnomer.  We  do  not 
think  so.  There  are,  it  is  true,  authorities  which  go  to  that  ex- 
tent, but  we  think  the  better  opinion  is,  ''  that  the  law  knows 
only  of  one  Christian  naue,"  and  that  the  middle  letter  forms  no 
part  of  it,  so  that  its  insertion  or  omission  makes  no  difference, 
and  may  be  disregarded.  Such  was  the  clear  indication  given 
by  the  supreme  court  of  the  United  States,  in  Keene  v.  Meade^ 
8  Pet.  7;  see  also  FranMin  et  al,  v.  Talmadge,  5  Johns.  84,  citing 
Co.  Lit.  3  a;  Bex  v.  Newman,  1  Ld.  Baym.  662;  Yin.  Abr.,  tit. 
Misnomer,  c.  6,  pi.  6,  6;  Booaeveli  v.  Oardinier,  2  Cow.  468. 

Let  the  judgment  be  aflBrmed. 

DoGTBiNB  or  Idsm  Sonans  is  fully  discussed  in  the  cue  of  Sehodmr  v. 
Aahent,  13  Am.  Dec.  232. 

MiSNOMSB  uf  Indictment,  Effect  of:  See  State  v.  PaUenon,  38  Am.  Dea 
699,  where  the  names  "Diadema  "  and  '*  Deadema  "  were  held  identical  in  an 
indictment  for  bigamy;  also  Dormel  v.  United  Statee,  39  Id.  657»  where  the 
names  "  Donald  "  and  "  Donnel "  are  held  to  be  different,  and  the  writing  of 
tho  former  where  the  latter  was  intended  was  fatal  to  the  indictment. 

Naue,  Middle  Lbtteb  No  Part  tbe&eof:  See  Hart  v.  Lmdeeif,  43  Ans- 
Dec.  597»  note  and  references. 

"  Jxtniob"  No  Part  of  Name:  See  Padgett  v.  Lawreneet  40  Am.  Dm.  2S^ 
and  note  thereto  with  numerous  references. 


Habdin  v.  Habdin. 

[17  Al.A]iAMA,250.] 

Aonov  FOB  DivoBOB  B7  HcrsBAKD  UPON  Gbound  of  Voluntabt  DjBBumnofc 
can  not  be  maintained  where  it  appears  that  the  wife's  abandonment  wne 
caused  by  unfounded  accusations  of  unchaste  conduct. 

John  Habdin,  the  plaintiff,  filed  his  bill  for  divorce  against 
Bosan  Hardin,  his  wife,  upon  the  ground  of  three  years'  voluntary 
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abandonment.  The  remaining  facts  appear  from  the  opinion* 
The  bill  was  dismissed  bj  the  chancellor,  which  ruling  is  now 
assigned  as  error. 

Ormcnd  and  JE,  <7.  Jones,  for  the  plaintiff. 

Brickell  and  G.  G.  Glay,  jun, ,  for  the  defendant. 

By  Conrt,  Pabsons,  J.    It  is  settled  in  England  that  malicious 
desertion  is  no  cause  for  a  divorce.    For  this  there  is  a  remedy 
there  in  the  ecclesiastical  courts,  by  a  suit  for  a  restitution  of 
conjugal  rights.     This  remedy  does  not  exist  here,  but  it  is  en- 
acted that  if  a  wife  voluntarily  leave  her  husband's  bed  and 
board  for  the  space  of  three  years  with  intention  of  abandon- 
ment,  this  is  sufficient  cause  for  a  divorce  in  his  favor:  Clay's 
Dig.  170,  sec.  3.     The  defendant  in  the  present  case  certainly 
left  her  husband  and  remained  away  for  three  years  and  more 
before  this  suit  was  brought;  but  the  question  is,  whether  she 
did  BO  voluntarily,  within  the  meaning  of  the  statute.    This  must 
be  determined  by  the  evidence.     It  clearly  appears  by  the  depo- 
sitions that  she  left  and  remained  from  him  as  already  mentioned: 
that  she  knowingly  left  and  remained  away  against  his  wish,  and 
that  she  refused  to  return,  though  requested  by  him  to  do  so. 
But  it  also  appears  that  she  left  him  because  he  accused  her  of 
criminal  intercourse  with  other  men,  and  it  does  not  appear  that 
there  was  any  cause  for  the  charge,  or  that  he  ever  retracted  it: 
OB  the  contrary,  it  appeals  that  at  the  very  time  he  was  desirous 
of  her  return,  he  in  effect  repeated  his  suspicion  of  her  guilt  in 
the  neighborhood;  in  such  a  way,  however,  as  to  show  that  there 
had  never  been  conclusive  evidence  of  it  even  in  his  own  mind. 
It  is  therefore  clear  that  so  far  as  she  had  cause  to  leave  him,  she 
had  cause  to  remain  away  from  him.    Did  she  leave  and  remain 
away  voluntarily?    If  the  husband  look  to  England,  whence  al- 
most all  our  laws  come,  for  authority  to  sustain  his  application 
for  a  divorce,  he  fails;  and  coming  to  our  statute  he  finds  that 
he  is  not  sustained,  unless  she  left  him  voluntarily,  or  of  her 
free  choice.     Can  he  be  heard  to  say  that  she  left  and  remained 
from  him  voluntarily,  when  he  had  made  it  necessary  for  her  to 
choose  between  the  abandonment  and  the  most  wretched  state 
of  human  existence — ^that  of  living  with  a  husband  who  had  ac- 
cused her  of  unchaste  conduct,  and  this,  so  far  as  there  is  any 
evidence,  without  the  smallest  cause  ?    We  feel  that  we  can  ac- 
quit our  legislature  of  the  error  of  using  the  word  '*  voluntary  " 
in  such  a  sense.    The  case  then  is,  that  she  left  him  for  bis 
groundless  charge;  that  he  never  retracted  but  repeated  it,  and 
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that  for  this  cause  she  refused  to  return.  She  would  neither  de- 
grade herself  nor  him  by  living  with  him  under  such  drcum- 
stances,  although,  as  the  proof  shows,  she  declared  her  attach- 
ment for  him  at  the  very  time  of  the  separation. 

We  are  far  from  saying  that  this  accusation  is  a  ground  upon 
which  the  defendant  could  have  obtained  a  divorce  from  her 
husband.  However  groundless  and  cruel,  it  was  not  sufficient 
for  that  purpose.  But  our  opinion,  from  the  evidence,  is  that  it 
was  the  cause  of  her  leaving  and  remaining  from  him  unwill- 
ingly— hence,  that  she  did  not  leave  or  remain  away  voluntarily, 
but  under  an  unhappy  necessity  which  he  created  and  con- 
tinued; and  for  this  reason  his  cause  of  divorce  fails.  She  does 
not  set  up  a  distinct  matter  in  bar  of  his  claim  to  a  divorce,  but 
she  makes  her  excuse  for  leaving  him  a  part  of  the  ground  which 
he  relies  on  for  a  divorce,  and  taking  the  fact  of  the  ground  and 
of  the  excuse  together,  there  is,  we  think,  no  cause  for  a  divorce. 
This  view  distinguishes  this  case  from  some  of  the  cases  relied 
on  by  the  plaintiff's  counsel,  in  which  distinct  matters  were  set 
up,  and  in  which  it  was  held  that  they  must  be  sufficient  causes 
of  divorce  of  themselves.  We  do  not  say  but  that  if  he  had 
proved  a  ground  for  his  suspicions,  or  retracted  them  and  as- 
sured her  of  his  confidence,  he  would  have  been  entitled  to  a 
divorce.  From  the  evidence,  it  is  more  than  probable  that  if 
he  will  yet  retract  his  charge  and  assure  her  of  his  confidence 
she  will  live  with  him.  She  has  proved  that  she  has  a  deep 
sense  of  her  injury,  by  refusing  for  so  long  a  time  to  live  with 
him,  although  she  acknowledged  her  attachment  for  him  at  the 
time  of  the  separation.  This  ought  to  make  him  doubt  the 
cause  of  his  jealousy,  and  if  this  suggestion  should  lead  to  a 
reconciliation,  it  is  far  better  than  a  divorce. 

It  is  true,  as  contended  by  the  plaintiff's  counsel,  that  a  man 
under  the  circumstances  of  this  case  may,  in  the  ecclesiastical 
courts,  have  a  suit  for  the  restitution  of  his  conjugal  rights,  in 
which  the  wife  will  be  compelled  to  return  to  cohabitation  unless 
she  can  plead  a  fact  in  bar  which  will  entitle  her  to  a  sentence 
of  separation,  and  that  no  facts  are  sufficient  to  bar  the  proceed- 
ing except  such  as  are  sufficient  as  a  ground  for  a  divorce  in  an 
original  suit.  But  in  such  cases  the  sentence  of  the  court  usu- 
ally enjoins  the  husband  to  receive  his  wife  home  in  that  chaiv 
acter,  and  to  treat  her  with  conjugal  affection  and  to  testify  the 
same  to  the  court;  and  the  consequence  ol  non-compliance  vntb 
the  decree  of  the  court  is  excommunication  and  imprisonment; 
and  the  monition  is  that  the  husband  shall  not  only  take  hex 
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back,  but  that  he  shall  treat  her  with  conjugal  kindness:  Shel- 
ford  on  Marriage  and  Divorce,  574*582,  and  authorities  cited. 
According  to  the  ecclesiastical  law,  the  defendant  in  this  case 
could  not  plead  her  husband's  charge  of  infidelity  against  her, 
in  bar  of  a  suit  for  restitution  of  his  conjugal  rights,  inasmuch 
as  she  could  not  for  that  charge  alone  have  obtained  a  divorce; 
nothing  short  of  that  being  a  good  plea  in  bar  to  a  suit  for 
restitution  of  conjugal  rights.    Why  was  that?    It  was  because 
the  contract  of  marriage  was  of  the  highest  degree  of  solemniiyi 
of  the  greatest  obligation.    But  if  in  this  case  it  is  to  be  dis- 
solTed  because  she  left  and  remained  from  him  for  the  most 
grave  and  groundless  provocation  on  his  part,  then  the  marriage 
contract  is  of  the  least  degree  of  obligation.     The  plaintiff's 
counsel  will  perceive  that  their  argument  puts  it  in  the  power 
of  every  husband  to  drive  his  wife  from  home  by  groundless  ac- 
cusations of  the  kind,  and  then  to  claim  a  divorce  for  the  aban- 
donment.   This  would  bring  the  marriage  contract  to  a  very 
low  degree  of  obligation  and  completely  subvert  the  principle 
upon  which  the  ecclesiastical  courts  have  proceeded:  See  Gray 
V.  Gray,  15  Ala.  779. 

lict  the  decree  be  affirmed. 

CovDvus  Pbovokkd  by  Lzbslant  is  vor  Sxymcnan  Qboumd  iob  Di* 
TOBOK:  See  Poor  v.  Poor,  29  Am.  Deo.  664^ 


Otey,  Adm'b,  V.  M00B|L 

117  AT.AH*lfA,  280.] 

Lav  Which  Pladitiff  Aoquibbs  itpon  Qoobr  of  Dsfkndast,  by  tbe  de» 
livery  of  an  execution  to  the  sheriff,  does  not  vest  a  title  in  him,  but 
t&mplj  a  right  to  subject  the  property  to  the  satisfaction  of  his  debt 

Br  SnspXNDiKO  Bight  to  have  Execution  Issued,  the  lien  of  the  pre- 
vailing party  in  an  action,  npon  the  ^^oods  of  the  judgment  debtor,  is  also 
snspended. 

OuBiKo  Such  Suspension,  Bona  Fide  Pubghaseb  fob  Value  aoqniree 
title  snperior  to  the  lien  of  Judgment  creditor. 

Action  to  determine  the  ownership  of  a  slave.  He  was  in  the 
possession  of  James  G.  Carroll,  against  whom  an  execution  wm 
iasaed  in  favor  of  plaintiff.  The  slave  is  claimed  by  defendant 
in  error.    The  remaining  facts  appear  from  the  opinion. 

8.  D.  J.  MDore,  for  the  plaintiff. 

Peek,  tot  the  defendant. 
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By  Court,  Daeoan,  C.  J.  An  execution  issued  in  favor  of  the 
plaintiff  against  James  G.  Carroll,  and  was  placed  in  the  hands 
of  the  sheriff  of  Tuscaloosa  county,  who  levied  it  on  the  slave 
in  controversy,  which  was  then  in  the  possession  of  Carroll. 
After  the  levy  was  made,  the  sheriff  entertaining  doubts  whether 
the  slave  was  liable  to  be  sold  under  the  execution,  demanded  of 
the  plaintiff  a  bond  of  indemnity  to  protect  him  against  the 
consequences  of  a  sale.  The  bond  not  being  given,  the  sheriff 
discharged  the  levy  and  returned  the  slave  to  the  possession  of 
Carroll,  and  returned  the  execution  to  the  court  from  which  it 
issued.  Another  execution  was  afterwards  issued  and  placed  in 
the  hands  of  the  sheriff,  and  a  bond  of  indemnity  was  then  ex- 
ecuted. This  latter  execution  was  issued  and  put  in  the  sheriff's 
hands  in  a  short  time  after  the  term  of  the  court  to  which  the 
former  was  returned,  but  in  the  mean  time  between  the  return 
of  the  former  execution  and  the  receipt  of  the  latter  by  the  sher- 
iff, Carroll  sold  the  slave  to  Moore,  the  present  claimant,  for  a 
valuable  consideration  and  without  notice,  and  the  question  is, 
whether  the  title  of  Moore  or  the  lien  of  the  execution  is  to  be 
preferred. 

The  lien  created  on  the  goods  of  the  defendant  by  the  deliv- 
ery of  an  execution  to  the  sheriff  does  not  give  the  plaintiff  a 
title  to  the  property  bound  by  the  lien,  but  simply  a  right  tc 
subject  the  property  to  the  satisfaction  of  his  debt.  When  thift 
right  to  have  the  property  sold  is  taken  away  or  suspended,  one 
who  purchases  the  goods  bona  fide ^  during  the  suspension  or  de- 
struction of  the  lien,  obtains  a  title  that  must  be  preferred  to 
the  lien  of  the  execution,  although  it  be  afterwards  revived. 

This  is  the  conclusion  we  attained  in  the  case  of  The  Branch 
Bank  v.  Ford,  13  Ala.  431.  In  that  case  an  execution  had  been 
received  by  the  sheriff,  and  was  returned  satisfied  by  mistake  of 
the  plaintiff's  attorney.  Another  one  was  subsequently  issued, 
but  in  the  interim  between  the  return  of  the  former  and  the  ia» 
suance  of  the  latter,  the  defendant  sold  a  slave  to  Ford.  Tbn 
court  held  that  the  title  of  Ford  was  superior  to  the  lien  of  the 
execution.  So,  too,  it  is  well  established  by  the  decisions  of 
this  court,  that  the  lien  of  a  judgment  on  the  lands  of  the  d^ 
f endant  results  from  the  right  to  issue  an  execution  on  the  yxdg^ 
ment,  and  anything  that  takes  away  thifi  right  is  a  destraotiofi 
of  the  lien:  Burks,  adm'r,  v.  Jones  and  AUen.  Td.  167.  It  is 
then  only  necessary  to  ascertain  whether  the  right  of  the  v^iuut^ 
iff  to  subject  the  slave  to  the  satisfaction  of  his  execution  was 
suspended  at  the  time  the  defendant  purchased.    "When  a  sherifl 
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has  leTied  an  execution  on  personal  property,  and  doubts  shall 
afterwards  arise  whether  the  right  of  the  property  is  in  the 
debtor,  the  sheriff  may  apply  to  the  plaintiff  for  a  bond  and  se- 
curity to  indemnify  him  against  the  sale  of  the  property,  which 
if  the  plaintiff  fails  to  give  for  ten  days  after  such  application, 
the  sheriff  may  restore  the  property  to  the  possession  of  him 
from  -whom  it  was  taken  and  discharge  the  levy:  Clay's  Dig. 
210;  Fickard  v.  Peters,  3  Ala.  493.    After  the  property  is  re- 
turned and  the  levy  discharged,  the  plaintiff  can  not  compel  the 
sheriff  to  levy  again  unless  he  executes  the  bond  of  indemnity 
which  has  been  required  of  him.  -  He  has  not  therefore  the  right 
to  subject  the  property  to  the  satisfaction  of  his  execution  until 
the  bond  is  given,  for  it  would  be  absurd  to  say  that  a  plaintiff 
had  the  right  to  subject  property  to  the  satisfaction  of  his  exe- 
cution, but  not  the  right  to  coerce  the  sheriff  to  make  the  levy. 
The  right  or  lien  of  the  plaintiff  is  therefore  suspended  from  the 
time  the  property  is  restored  to  the  possession  of  him  from  whom 
it  was  taken,  and  can  only  be  revived  by  the  subsequent  giving 
of  the  bond  or  a  subsequent  levy  without  it,  which  the  sheriff 
may  but  is  not  compelled  to  make.     The  defendant  purchased 
the  slave  when  the  lien  of  the  plaintiff  was  suspended  or  de- 
stroyed from  his  own  neglect  to  give  the  bond  required.    We 
therefore  hold  that  the  title  of  the  defendant,  he  being  a  bona 
fide  purchaser,  is  superior  to  the  lien  of  the  plaintiff's  execu- 
tion.    The  charge  of  the  court  conforms  to  the  view  we  have 
taken,  and  consequently  the  judgment  must  be  affirmed. 


Lien  of  Exscution  does  hot  Attach  till  Dsltvebt  of  Wbit  to 
Shsbiff:  See  BtaU  ▼.  Owmsey^  5  Am.  Dec.  348;  Haggerty  v.  WUbur,  8  Id* 
821;  Cre89on  v.  SiotU,  8  Id.  373;  Beals  v.  AUen,  0  Id.  221;  CoUingnoorth  v- 
Horn,  24  Id.  763;  MiUon  ▼.  JRiUy,  25  Id.  149. 

ExEOUTioK  Lien  is  not  Eight  in  Pkopeht;  Itself,  but  a  right  to  lew 
npon  the  property  to  the  exclusion  of  interests  suhsequently  acquired:  Ser 
Lynn  v.  Gridley,  12  Am.  Bea  591. 

Suspension  in  Pbogesdino  after  Levt  Kehdebs  Exbodtion  DoBMJOxi, 
and  a  purchaser  for  value  during  such  suspension  acquires  title:  See  Hiehoek 
V.  Coates,  20  Am:  Deo.  632. 

Tax  FBnroiPAL  case  is  oitxd,  arguendat  in  Bnaneh  Batik  at  Deeatar  v. 
MeCcilum,  20  Ala.  280,  and  distinguished  from  that  mm;  it  b  iIm  dfeed  ii 
Cotton  ▼.  Thampmrn,  25  Ala.  680. 


176  .  Thompson  v.  Mawhinnet  &  Smith.    [Alabaxnai 

Thompson  v.  Mawhinney  &  Smith. 

[17  Alabama,  862.] 

Dbglakations  bt  Pabtt  in  Possession  of  Pbopebtt,  descriptive  or  ezplaiui- 

toiy  of  Bttch  poaaesBiozii  are  oaually  admitted  in  evidence,  bat  his  ded*- 

rations  in  regard  to  the  contract  by  which  he  acquired  poeaession  are  aol 

admitted. 
Tenancy  in  Common  is  C&eated  between  Lessee  and  Lessor,  in  the 

yearly  profits  of  a  farm,  before  division,  where  the  consideration  of  the 

lease  is  a  share  of  snch  yearly  profits. 
Possession  ov  One  Tenant  in  Common  is  Possession  of  All,  bat  where  on* 

tenant  parts  with  his  right  to  possession  he  ceases  to  be  a  tenant  in 

common. 
Mebe  Authobitt  to  Sell  Joint  Pbopebtt  given  by  one  joint  tenant  to 

another  does  not  exempt  the  share  of  the  former  from  levy  and  sale 

under  execution. 

Tboteb  by  Mawliinney  &  Smith  a^iainBt  plaintiff  in  erzor, 
Thompson,  to  recoTer  for  fourteen  bales  of  cotton,  which  he  as 
sheriff  had  levied  upon,  under  an  attachment  issued  against 
Samuel  H.  Weir.  Mawhinney  &  Smith  introduced  evidence 
tending  to  show  that  they  entered  into  a  contract  with  Weir,  in 
the  year  1845,  by  which  they  were  to  take  charge  of  and  culti- 
vate his  land,  and  have  the  entire  management  thereof;  that 
they  were  to  plant  it  in  cotton  and  com,  to  sell  the  cotton,  and 
the  net  proceeds  thereof,  together  with  the  com,  should  be 
divided  equally  between  them  and  the  said  Weir.  They  further 
showed  that  the  farm  was  cultivated  and  managed  in  accordance 
with  said  agreement  in  the  year  1845,  that  the  com  was  divided, 
and  that  the  cotton,  after  being  ginned  and  baled  into  twenty* 
seven  bales,  was  marked  with  the  name  of  Mawhinney  &  Smith, 
and  hauled  to  the  river,  where  the  defendant  levied  upon  fourteen 
bales.  Declarations  made  by  Mawhinney  &  Smith  in  Feb- 
ruary, 1845,  and  in  October  of  the  same  year,  to  the  effect  that 
they  were  in  possession  under  said  Weir,  that  the  crop  of  cotton 
was  theirs,  independent  of  the  control  of  Weir,  who  was  not 
to  share  in  it  until  it  was  sold  by  plaintiff,  were  offered  in  evi- 
dence. To  this  evidence  the  sheriff  objected,  but  the  objection 
was  overruled  and  the  evidence  admitted  as  ezplanatoiy  of 
defendant's  possession.  Plaintiff  introduced  evidence  tending 
to  show  that  by  the  contract  between  Mawhinney  &  Smith  and 
Weir,  the  latter  was  to  have  half  of  the  cotton  as  well  as  the 
com.  The  question  then  arose  as  to  whether  Weir  had  such  an 
interest  in  the  cotton  as  was  subject  to  sale  under  execution.  The 
jury  was  instructed  by  the  court  that  if  they  believed  from  the 
evidence  that  Weir  was  not  to  have  one  half  of  the  cotton,  bat 
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one  half  of  its  net  proceeds,  he  did  not  have  such  an  interest 
as  was  subject  to  be  leTied  upon,  and  they  must  find  for  Maw- 
hinney &  Smith  the  Talue  of  the  fourteen  bales,  with  interest. 
The  sheriff  excepted  to  the  rulings  and  charge  of  the  court,  and 
now  assigns  them  as  error. 

Ornumd,  Seavis,  and  Pryor^  for  the  plaintiff  in  error. 

B.  H.  Smiiht  for  the  defendants. 

By  Court,  DiJiOAH,  0.  J.    The  first  question  presented  for  our 
consideration  is,  whether  the  declarations  of  one  of  the  plaintiffs, 
in  reference  to  the  contract  between  them  and  Weir,  should 
haye  been  admitted  as  evidence.    They  were  made  after  the  con- 
txact  had  been  completed,  but  whilst  the  plaintiffs  were  in  pos- 
session of  the  land,  and  tended  to  show  that  the  title  and  control 
of  the  cotton  that  should  be  raised  was  exclusively  theirs;  that 
Weir  was  not  to  hold  or  have  any  control  over  it,  but  was  to  re- 
ceive one  half  the  proceeds  when  it  was  sold.    Where  the  dec- 
larations of  a  parly  are  offered  as  evidence  in  his  favor,  in  order 
to  entitle  them  to  be  received,  they  must  form  a  part  of  the  res 
gest(s — ^that  is,  they  must  form  a  part  of  the  act  done,  or  be  so 
connected  with  it  as  to  be  inseparable  from  it,  and  being  thus 
connected  with  the  transaction  itself,  they  become  evidence  ex- 
planatoiy  of  the  act.    But  if  the  declarations  are  merely  a  nar- 
rative of  a  past  occurrence,  they  can  not  be  received  as  evidence: 
Greenl.  Ev.,  sees.  109,  110;  Coxy.  Easley  et  al.,  11  Ala.  362; 
McBride  and  Wife  v.  Thompson,  8  Id.  650.     It  is  true  that  the 
declarations  of  a  party  against  his  interest  are  evidence  against 
him,  and  declarations  or  admissions  made  by  one  in  possession 
of  property  descriptive  or  explanatory  of  such  possession  are 
usually  admitted,  but  whilst  it  is  permissible  to  prove  the  state- 
ments of  one  in  possession  as  explanatory  thereof,  bis  declara- 
tions in  regard  to  the  contract  by  which  he  acquired  possession 
can  not  be  received  as  evidence:  McBride  and  Wifex,  Tliompson, 
supra.     Such  declarations  would  not  be  merely  explanatory  of 
the  possession,  as  that  the  party  in  possession  was  the  agent  or 
tenant  of  another,  or  that  he  only  had  a  life  estate  or  other  less 
interest,  but  would  be  a  narrative  of  the  contract,  and  being  in 
no  manner  connected  with  the  possession,  would  be  inadmissi- 
ble as  evidence  in  favor  of  the  party  making  them.     This  view 
shows  that  the  court  erred  in  admitting  the  declarations  of  one 
of  the  plaintiffs  as  evidence  of  the  terms  of  the  contract  between 
them  and  Weij  which  had  been  some  time  before  consummated 
and  perfected. 

Am.  Pso,  Vox.  LH— U 
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The  charge  of  the  court  complained  of  is  predicated  upon  the 
following  facts:  In  1845  the  plaintiffs  entered  into  a  contract 
with  Weir,  by  which  it  was  agreed  that  they  with  two  minor 
sons  of  Weir  should  cultivate  his  farm  during  that  year  in  com 
and  cotton.  The  com  was  to  be  equally  divided  between  Weir 
and  the  plaintiffs,  but  the  cotton  was  to  be  sold  by  them,  and 
after  paying  the  expenses  the  net  proceeds  were  to  be  equally 
divided  between  the  plaintiffis  and  Weir.  The  com  had  been 
gathered  and  divided,  the  cotton  had  been  ginned  and  hauled 
to  the  river,  and  was  marked  in  the  plaintiffs'  names.  The  court 
charged  the  juiy  that  if  they  believed  that  Weir  was  to  receive 
one  half  of  the  proceeds  of  the  cotton,  and  not  one  half  of  the 
ootton,  that  then  he  had  not  such  an  interest  as  was  subject  to 
levy  and  the  plaintiffs  were  entitled  to  recover. 

We  think  it  depends  on  the  legal  effect  of  the  contract 
whether  Weir  had  such  an  interest  in  the  cotton  as  was  the 
subject  of  levy  and  sale  at  law.  If  the  contract  could  be  con- 
strued as  creating  a  tenancy  between  Weir  and  the  plaintiffs,  it 
would  then  be  very  clear  that  he  had  no  title  to  the  product 
raised  upon  the  land,  for  it  is  of  the  very  nature  of  a  lease  that 
the  tenant  shall  have  the  possession  of  the  land  and  the  title  to  the 
profits  or  products  grown  upon  it.  What  the  nature  of  this  con- 
tract is,  and  what  rights  the  parties  took  under  it  to  the  product 
raised  on  the  land,  is  best  solved  by  a  reference  to  the  authorities. 
In  the  case  of  Putnam  v.  Wise,  1  Hill  (N.  Y.),  234  [37  Am.  Dec.  309], 
the  facts  were  that  the  owners  of  a  farm  agreed  with  two  persons, 
by  contract  under  seal,  that  the  latter  should  occupy  and  work 
it  for  a  year,  the  occupiers  agreeing  to  yield  and  pay  the  owners 
one  half  of  the  grain  growing  upon  it;  the  court  held  that  until 
there  was  a  division  of  the  product  the  parties  were  tenants  in 
common  of  it.  In  Bradish  v.  Schenck,  8  Johns.  151,  Curtiss 
took  the  land  of  the  plaintiff  to  work  it  one  year  on  shares,  and 
planted  it  in  com.  The  hogs  of  the  defendant  broke  into  the 
inclosure  and  did  damage  to  the  com,  for  which  Schenck,  the 
owner  of  the  land,  brought  trespass.  The  court  held  that  the 
contract  did  not  constitute  a  lease,  and  therefore  the  suit  was 
properly  brought  in  the  name  of  Schenck  alone  for  the  trespass 
done  to  the  freehold,  although  the  contract  made  the  owner 
and  Curtiss  tenants  in  common  of  the  com.  In  the  case  of 
Maverick  v.  Lewis^  3  McCord,  211,  it  was  said  that  where  the 
agreement  was  to  take  charge  of  a  farm  and  work  it  on  shares, 
the  relation  of  landlord  and  tenant  was  not  created.  In  Walker 
V.  FiJUs,  24  Pick.  191,  it  was  held  that  where  one  agreed  witb 
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another  to  cultiTate  his  farm  for  one  season,  and  to  pay  him 
one  half  of  the  crop,  a  tenancy  in  common  is  created  between 
the  parties  as  to  the  product  of  the  farm,  until  it  is  divided. 
These  authorities  sufSciently  show  that  the  plaintiffs  and  Weir 
were  tenants  in  common  of  the  com  and  also  of  the  cotton, 
unless  by  the  contract  the  legal  title  to  the  cotton  vested  ezcJu- 
sively  in  the  plaintiffs.  Tenants  in  common  are  such  as  hold 
by  several  distinct  titles,  but  by  unity  of  possession,  because 
none  knoweth  his  own  severalty,  therefore  they  all  occupy  pro- 
miscuously: 2  Bla.  Com.  191.  And  this  tenancy  exists  where 
there  is  a  unity  of  possession  merely. 

In  the  case  of  Blessing  v.  House^  3  Gill  &  J.  290,  the  court 
said  that  it  was  an  essential  attribute  of  a  tenancy  in  common 
that  there  should  be  a  unity  of  possession.  Unity  of  possession 
therefore  is  the  very  essence  of  a  tenancy  in  common,  and  with- 
out it  this  tenancy  can  not  exist.  It  is  true  that  the  possession 
of  one  tenant  is  the  possession  of  all,  because  all  are  entitled  to 
the  possession,  but  if  from  any  contract  or  agreement  one  ten- 
ant shall  part  with  his  entire  right  of  possession,  we  do  not  see 
how  he  can  continue  a  tenant  in  common.  To  be  a  tenant  in 
common  or  a  joint  tenant,  one  must  have  such  a  title  as  will 
authorize  him  to  take  and  hold  possession,  and  if  he  can  never 
be  entitled  to  the  possession  nor  to  the  control  of  the  chattel, 
we  are  unable  to  perceive  what  legal  title  he  can  have.  Indeed, 
the  right  to  the  possession  and  enjoyment  of  property  consti- 
tutes our  title  to  it  at  law,  and  when  we  are  so  situated  in  ref- 
erence to  it  that  we  can  never  legally  claim  possession,  our 
legal  title  is  gone.  If  then  the  terms  of  the  contract  were  such 
as  to  exclude  Weir  altogether  from  the  possession  of  the  cot- 
ton— if  consistently  with  the  contract  he  could  never  be  entitled 
to  the  possession,  he  can  not  be  a  tenant  in  common,  for  pos- 
session or  the  right  to  possess  is  an  indispensable  requisite  of 
such  a  tenancy.  But  if  the  terms  of  the  contract  were  not  such 
as  to  exclude  him  altogether  from  the  possession;  for  instance, 
if  the  plaintiffs  only  had  the  authority  to  sell  the  cotton  but  not 
the  exclusive  right  of  possession,  the  bore  authority  to  sell 
would  not  exclude  the  right  of  possession  in  Weir,  and  conse- 
quently he  would  still  be  a  tenant  in  common  and  his  interest 
liable  to  levy  and  sale.  These,  we  think,  are  the  principles 
that  must  govern  this  case  at  a  future  trial,  and  we  do  not 
deem  it  necessary  to  enter  into  a  particular  examination  of  the 
charge,  as  the  case  must  be  reversed  for  the  error  we  have  be- 
fore noticed.    It  may,  however,  be  observed,  that  the  charge 
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was  not  the  most  appropriate  that  could  havo  been  given  in 
reference  to  the  legal  evidence  before  the  jury.  Excluding  the 
portion  that  was  illegal,  but  which  the  circuit  court  admitted, 
and  applying  the  charge  to  the  legal  evidence  alone,  it  was  cal- 
culated to  mislead  the  jury. 
Let  the  judgment  be  reversed  and  the  cause  remanded. 

DSCLABATIOKS  ARK    AdMISSIBLB    IN  PaXTT'S    FaVOB   88    purt   of    th«  ft9 

gesia,  when  they  accompany  an  act,  and  were  made  at  a  time  when  he  oonld 
not  have  anticipated  the  circamstanoes  which  make  them  material:  See  Dem* 
img  ▼.  Carringtan,  30  Am.  Deo.  591;  Bou  v.  Bank  qf  Btarlint^ont  15  Id.  064. 
Deolakations  op  Tenant,  Admissibiutt  or,  to  Establksh  Joint  Ownsb* 
■mp:  See  DaHing  v.  BryaaU  A  Walker ,  ante,  p.  162. 

Declarations  of  Psbson  in  Possession,  whxtheb  as  Tenant  ob  Pro* 
PRIXTOR,  as  to  the  manner  in  which  the  land  waa  occupied,  are  admissible 
against  himself  and  those  claiming  under  him:  See  Beeeher  v.  Porfnele*  31 
Am.  Dec.  S33. 

Tenancy  in  Common  is  Created  in  Hogs,  where  one  person  delivers 
them  to  another  to  fatten  on  shares:  See  Sheldon  v,Skkmer,  21  Am.  Dea  161. 

Tenancy  in  Common  is  Created  in  Crop,  where  two  persons  plant  and 
eoltivate  it,  with  the  agreement  that  it  shall  be  divided;  and  neither  can 
defeat  the  title  of  the  other  by  taking  a  conveyance  of  the  land  from  their 
landlord:  Lowe  v.  Miller,  46  Am.  Dec.  18S. 

Possession  of  One  Tenant  in  Common  is  Possession  of  All,  but  where 
one  co-tenant  enters  and  claims  the  entire  property  in  severalty,  it  constitutes 
adverse  possession,  and  the  statute  of  limitations  will  commence  to  run 
against  the  others.  See  OilkupU  v.  Osbum,  13  Am.  Dec  136;  see  furtheriaa 
to  adverse  possession:  Coleman  v.  HtUchenson,  6  Id.  649;  also  Vaughn  v. 
^ocon,  33  Id.  623,  and  note. 
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[17  Aj^TthMk,  434.] 

Where  Juryman's  Name,  Written  upon  Slip  of  Paper,  falls  from  tha 
hat  before  being  drawn,  aud  the  defendant  objects  to  its  replacement 
and  the  objection  is  sustained,  he  can  not  afterwards  assign  the  sustain- 
ing of  such  objection  as  error. 

Btidence  by  Medical  Expert  as  to  his  Opinion  of  Sanity  or  in- 
sanity of  a  prisoner,  founded  upon  his  appearance  while  on  trial,  should 
be  admitted. 

Inquiry  into  Mental  Condition  of  Prisoner,  both  before  aud  after  the 
commission  of  the  act,  is  admissible  under  the  plea  of  insanity. 

To  Render  Defense  of  Insanity  Available,  the  evidence  must  be  suffi- 
cient to  convince  the  minds  of  the  jury  that  at  the  time  the  act  was 
committed  the  accused  was  not  conscious  that  in  doing  that  particular 
act  he  was  committing  a  crime. 

Wound  Which  under  Favorable  Circumstances  might  have  Healed, 
hut  which  ultimately  caused  death,  is  sufficient  to  constitute  the  ciinM 
ol  murder  in  him  who  inflicted  it. 


JaiL  1850.]  MgAllistee  v.  State.  181 

iKDicTMEirr  for  murder^  and  conviction.  The  defendant  ap- 
pealed.    The  opinion  states  the  facts. 

Buford,  for  the  plaintiff. 

M.  A,  Baldvoin^  attorney  general,  for  the  state. 

By  Court,  Daboah,  C.  J.  The  plaintiff  in  error  was  tried  and 
oonTiotedy  in  the  circuit  court  of  Barbour,  of  the  murder  of 
Samuel  Moreland.  On  the  trial  a  bill  of  exceptions  was  taken 
to  the  ruling  of  the  court,  which  shows  that  after  the  original 
list  of  jurors  was  exhausted,  and  the  jury  not  being  complete, 
it  was  announced  that  the  name  of  one  Beeves,  included  in  the 
list  that  had  been  served  on  the  prisoner,  had  not  been  drawn 
from  the  hat  and  could  not  be  found  in  it.  The  name  was  sub- 
sequently found  in  another  place,  and  the  clerk  stated  that  they 
had  been  particular  in  putting  all  the  names  in  the  hat,  and 
thought  it  must  have  fallen  out  by  accident.  The  court  pro- 
posed to  the  prisoner  to  allow  the  name  then  to  be  put  in  the 
hat  and  drawn,  to  which,  by  his  counsel,  he  objected.  The  so- 
licitor then  moved  the  court  to  place  the  name  in  the  hat  and 
draw  the  same  as  the  name  of  a  juror,  to  which  the  defendant 
also  objected,  and  his  objection  was  sustained  by  the  court. 
The  court  then  proceeded  to  complete  the  juiy  according  to  the 
statute. 

In  the  case  of  The  State  v.  Marshall^  8  Ala.  806,  it  was  held 
that  the  court  may,  in  its  discretion,  reject  one  who  is  an  unfit 
person  to  sit  as  a  juror,  although  not  disqualified  by  law,  and  if 
the  prisoner  be  tried  by  an  impartial  juzy,  he  has  sustained  no 
injury.  Whether  the  court  may  set  aside  a  competent  juror 
against  the  wishes  of  the  prisoner,  without  committing  an  error, 
it  is  not  necessary  to  decide;  but  if  the  prisoner  object  to  the 
juror,  whether  his  objection  is  well  founded  or  not,  and  the 
court  sustains  the  objection,  certainly  he  can  not  be  heard  to 
complain  that  the  court  erred.  If  there  was  error,  it  intervened 
at  the  prisoner's  request  and  for  his  benefit. 

It  was  shown  that  for  some  years  prior  to  the  commission  of 
the  offense  the  defendant's  demeanor  was  strange,  and  his  gen- 
eral appearance  wild,  and  there  was  other  evidence  tending  to 
show  that  the  defendant  was  subject  to  sudden  fits  resembling 
insanity.  The  prisoner's  counsel  then  offered  a  physician  for 
the  purpose  of  showing  that  it  was  his  opinion  that  the  pris- 
oner then  had  an  insane  eye  and  an  insane  appearance.  This 
opinion  was  formed  from  the  appearance  of  the  prisoner  at  the 
time  of  the  trial.    To  this  testimony  thus  offered,  the  state  ob« 
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jected,  and  the  objection  was  sustained.  We  can  not  perceive 
on  what  principle  the  evidence  was  rejected.  It  is  true  that  the 
evidence  must  show  that  at  the  time  the  act  was  done  the 
mental  condition  of  the  deceased  was  such  that  he  could  not  be 
held  criminally  responsible  for  his  acts — he  must  have  then  been 
insane;  but  we  presume  there  can  be  no  doubt  that  it  is  compe- 
tent to  go  into  an  inquiry  of  the  mental  condition  of  the  prisoner, 
both  before  and  after  the  commission  of  the  act.  This  is  the 
rule  we  announced  in  the  case  of  McLean  v.  The  State,  16  Ala. 
672,  and  we  are  satisfied  that  it  is  as  well  sustained  by  authority 
as  it  is  by  reason. 

It  is  laid  down  by  Mr.  Greenleaf ,  that  evidence  of  the  state 
or  condition  of  the  mind,  both  before  and  after  the  act  is  done, 
is  admissible  evidence:  2  Greenl.  Ev.,  sec.  871.  See  also  Orani 
V.  Thompson,  4  Conn.  203  [10  Am.  Dec.  119];  Norwood  v.  Mar^ 
row,  4  Dev.  &  B.  442.  And  I  can  not  find  it  laid  down  in  any 
of  the  common-law  writers,  that  testimony  tending  to  show  in- 
sanity after  the  commission  of  the  act  should  be  rejected  as  ille- 
gal testimony.  Nor  could  it  be  rejected  on  the  ground  that  it 
was  opinion  merely,  for  the  rule,  we  think,  is  entirely  well  set- 
tled that  the  opinion  of  medical  men  in  reference  to  the  diseased 
condition  of  the  mind,  founded  on  the  facts  detailed  by  other 
witnesses  or  from  their  personal  observation  of  the  party  alleged 
to  be  insane,  is  admissible  evidence:  Eoscoe's  Cr.  Ev.  137; 
Wharton's  Cr.  L.  15;  The  CommonweaUh  v.  Rogers,  7  Met.  500 
[41  Am.  Dec.  458];  Clark  v.  State,  12  Ohio,  483  [40  Am.  Dec. 
481];  State  v.  Brinyea,  5  Ala.  241.  We  presume  that  the  true 
reason  why  the  evidence  was  rejected,  was,  that  in  the  opinion 
of  the  court  it  was  wholly  insufficient  to  prove  the  defense  set 
up  by  the  prisoner.  But  it  must  be  borne  in  mind  that  the  duty 
of  the  court  is  to  decide  on  the  legality  and  admissibility  of  the 
evidence,  and  not  its  sufficiency.  The  sufficiency  of  the  proof 
is  a  matter  exclusively  for  the  jury,  and  it  will  not  be  improper 
for  the  court  to  instruct  them  as  to  the  degree  of  certainty  that 
the  evidence  should  produce  upon  their  minds.  When  the  plea 
of  insanity  is  interposed  to  protect  one  from  the  legal  conse- 
quences of  an  act  which  amounts  to  a  crime,  to  render  the  de- 
fense available,  the  evidence  must  be  such  as  to  convince  the 
xninds  of  the  jury  that  at  the  time  the  act  was  done  the  accused 
was  not  conscious  that  in  doing  the  particular  act  he  was  com- 
mitting a  crime  against  the  laws  of  God  and  his  countiy.  If 
he  knew  right  from  wrong,  and  knew  that  he  was  violating  the 
law,  he  is  then  guilty,  for  it  is  this  conscious  knowledge,  con- 
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nected  with  the  act,  that  constitutes  the  crime.  This  appears  to 
me  to  be  the  result  of  all  the  cases  upon  this  subject:  See  Wins- 
low  on  Insanity,  S^-10;  Roscoe's  Cr.  Ev.  778,  786. 

If,  therefore,  the  accused  insists  that  he  was  insane,  he  must 
adduce  proof  that  will  satisfy  the  jury  that  the  act  was  not  con« 
nected  with  the  knowledge  of  its  criminality,  and  this  proof 
should  be  clear  and  satisfactory.     It  therefore  follows  that  pre- 
Tious  or  subsequent  insanity  is  no  defense  unless  it  existed  at 
the  time  the  act  was  done.    Yet  we  can  not  reject  evidence  to 
prove  insanity  either  before  or  after  the  act,  for  such  evidence 
is  proper  to  be  weighed  by  the  jury  in  coming  to  a  conclusion 
whether  insanity  existed  at  the  time  the  act  was  done.     The 
opinion  too  of  medical  men  is  by  no  means  binding  on  the  jury, 
even  when  they  have  had  the  most  ample  opportunity  to  ob- 
serve the  character  and  phenomena  of  this  disease.     Indeed, 
Bome  of  the  most  eminent  judges  have  rejected  the  mere  opinion 
of  physicians  altogether.     In  the  trial  of  the  Earl  of  Ferrers, 
Lord  Hardwicke  said:  ''You  may  ask  the  witness  what  are  the 
indications  of  insanity,  but  you  shall  not  transfer  the  witness  to 
the  jury-box  and  ask  his  opinion  whether  insanity  existed  or 
^oL"    But  it  is  now  settled  that  the  opinions  of  medical  men 
jnay  be  admitted  as  evidence  to  be  weighed  by  the  jury;  but  if 
the  whole  evidence  does  not  satisfy  their  minds  that  insanity  ex- 
isted at  the  time  the  act  was  done,  they  should  find  the  pris- 
oner guilty,  although  the  medical  witnesses  were  of  the  opinion 
that  the  prisoner  was  insane. 

The  physician  who  attended  the  deceased  stated  that  the 
wound  inflicted  by  the  prisoner  at  one  time  partially  healed,  and 
he  thought  the  deceased  recovering,  and  that  he  probably  would 
have  recovered  had  not  a  fresh  hemorrhage  occurred,  which  in 
his  opinion  resulted  from  some  imprudent  exertion.  But  there 
was  no  other  evidence  that  the  deceased  made  any  imprudent 
exertion.  The  witness  further  stated  that  the  wound  caused 
the  death.  On  this  evidence  the  prisoner  requested  the  coiirt  to 
charge  the  jury  that  if  they  believed  that  the  deceased  would 
have  recovered  but  for  some  improvident  act  of  his  own,  or  from 
some  other  cause  over  which  the  prisoner  had  no  control,  then 
they  could  not  find  him  guilty  of  murder.  This  charge  the 
court  refused  to  give.  The  law  on  this  subject  is  thus  laid  down 
by  Lord  Hale:  "  If  a  man  gives  another  a  stroke  which,  it  may 
be,  is  not  in  itself  so  mortal  but  that,  with  good  care,  he  might 
be  cured,  yet  if  he  dies  of  his  wound  within  the  year  and  day,  it 
is  homicide  or  murder,  as  the  case  is,  and  so  it  hath  been  alwajfl 
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ruled.  But  if  the  wound  or  hurt  be  not  mortal,  but  with  ill  ap- 
plications bj  the  party,  or  those  about  him,  of  unwholesome 
salves  or  medicines  the  party  dies,  if  it  can  clearly  appear  that 
this  medicine,  and  not  the  wound,  was  the  cause  of  his  death,  it 
seems  it  is  not  homicide;  but  then  that  must  appear  clearly  and 
certainly  to  be  so.  But  if  a  man  receives  a  wound  which  is  not 
in  itself  mortal,  but,  either  for  want  of  helpful  applications  or 
neglect  thereof,  it  turns  to  a  gangrene  or  a  fever,  and  that  gan- 
grene or  fever  be  the  immediate  cause  of  his  death,  yet  this  is 
murder  or  manslaughter  in  him  that  gave  the  stroke  or  wound, 
for  that  wound,  though  it  were  not  the  immediate  cause  of  his 
death,  yet  if  it  were  the  mediate  cause  thereof,  and  the  fever  or 
gangrene  was  the  immediate  cause  of  his  death,  yet  the  wound 
was  the  cause  of  the  gangrene  or  fever,  and  so  consequently  is 
causa  cauaati:"  1  Hale's  P.  0.  428.  Nor  will  neglect  or  disor- 
der in  the  person  who  receives  the  wound  excuse  the  person  who 
gave  it.  Thus  it  was  resolved  that  if  one  receives  a  wound  who 
neglects  to  cure  it,  but  is  disorderly  and  does  not  observe  that 
rule  that  a  wounded  person  should,  if  he  die,  it  is  murder  or 
manslaughter,  as  the  case  may  be;  because  if  he  had  not  received 
the  wound,  he  had  not  died:  Bew's  Case^  Cel.  26;  Boscoe's  Cr. 
Ev.  574;  1  Buss,  on  Cr.  529;  The  CommonweaUh  v.  Oreen,  1 
Ashm.  289.  If  the  death  be  owing  truly  to  the  wound,  it  signi- 
fies not  that  the  deceased  would  have  recovered  under  more  fa- 
vorable circumstances,  or  with  more  prudent  care;  the  deaUi 
being  the  result  of  the  wound,  the  party  inflicting  it  must  be 
held  responsible  for  it.  This  is  the  setUed  rule  of  law,  and  it 
shows  that  the  court  did  not  err  in  refusing  to  give  the  chazge 
requested. 

For  the  error  we  have  pointed  out,  in  rejecting  the  evidence 
offered,  we  must  reverse  the  judgment,  and  the  cause  must  be 
remanded  for  another  trial. 

OranoHS  or  Pbofbsbiokal  Mxk  on  QxrssnoNS  of  Insanitt,  based  upon 
facts  proven  at  the  trial,  are  competent  evidence:  See  CommonweaUh  v.  BoQen^ 
41  Am.  Dec  458;  Doe  ex  dan.  Button  v.  Began  et  al.,  23  Id.  466;  McChurrf 
V.  Hooper,  46  Id.  280. 

Insaiott  must  bx  Sbowk  m  Clbab  ahd  Convihoimo  Pboov,  but  if  the 
jnry  entertain  a  reasonable  doubt  of  the  defendant's  sanity,  they  should  ao- 
qoit  himi  See  State  v.  MturUr^  86  Am.  Deo.  398^  and  note,  where  the  sabjeot^ 
**  insanity  as  a  defense  on  an  indictment  for  crime,"  is  treated  of  at  great 
length;  also  CommonweaUh  ▼.  Eogers,  41  Id«  458,  and  note;  MeOurry  v. 
Hooper,  46  Id.  280;  Freeman  v.  Pto]^  47  Id.  216. 

Foa  FBBSimpTzoNB  as  to  Saiott  ob  iKSAinTY,  seeCTroftiU  v.  AMT,47^Ub 
Dec  418;  Bogere  ▼.  Walker,  Id.  470. 
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Stone  v.  Hale. 

[17  Alabama,  657.] 

Bkpobxation  of  Written  Instrument — Mistake. — ^Where  an  attorney  In 
drawing  a  deed  by  which  a  father  conveys  a  life  estate  to  his  daughter 
neglects  to  insert  "  for  her  sole  and  separate  benefit,"  it  oonstitntes  snoh 
a  mistake  as  a  court  of  equity  will  relieye  against. 

Equttt  of  Pabtt  Who  Frocubes  Befo&mation  of  Written  Instbitmkrt 
attaches  prior  and  is  paramount  to  the  lien  of  a  judgment  obtained  against 
the  party  in  whom,  by  reason  of  such  mistake,  the  legal  title  vests. 

SxarnTX  of  Limitations,  in  Equitt,  Kuns  from  Time  of  DisooyBRT  of 
MiBTASx;  laches  can  not  be  attributed  before  that  time. 

Iir  MonoN  to  Dismiss,  where  Bill  Contains  Equitt,  the  question  of 
proper  parties  could  not  come  up;  for  the  plaintiff  should  have  an  oppor* 
tonity  to  perfect  his  bill,  which  would  not  be  allowed  him  if  it  was  dis- 
missed. 

Tbusteb  WITHOUT  Ant  BENEFICIAL  Inte&est  has  not  equity  sufficient  to 
entitle  him  to  bring  a  bill  for  the  reformation  of  the  instrument  under 
which  his  eestei  que  trtut  holds. 

Bill  in  equity,  by  plaintiff  in  error,  to  secure  reformation  of 
written  instrament.  Warren  Stone,  desiring  to  proTide  for  bis 
daughter,  Martha  Or.  Hamilton,  the  wife  of  John  M.  Hamilton, 
an  improvident  man,  employed  an  attorney  at  law  to  draft  a 
conveyance  to  plaintiff  of  certain  slaves  and  their  increase,  to 
be  held  in  trust  for  the  sole  use  and  benefit  of  his  said  daughter 
and  her  children.  The  attorney,  by  mistake,  did  not  draw  the 
instrument  so  as  to  effect  this  purpose.  An  execution  directed 
against  John  M.  Hamilton  was  afterwards  levied  by  the  defend- 
ant  upon  the  said  slaves,  and  the  said  plaintiff,  believing  that 
the  above  conveyance  expressed  the  intention  of  the  grantor  and 
created  a  separate  interest  in  Mrs.  Hamilton,  interposed  a  claim 
to  the  property.  The  action  was  tried  in  the  court  below,  and 
judgment  rendered  for  the  plaintiff;  but  the  supreme  court  re- 
versed this  judgment,  upon  the  ground  that  the  deed  did  not 
vest  a  separate  title  in  Mrs.  Hamilton,  but  that  John  M.  Hamil- 
ton, hy  reason  of  his  marital  rights,  has  such  an  interest  as  is 
subject  to  levy  and  sale.  The  bill  further  shows  that  said  case 
is  now  pending  in  the  circuit  court,  and  prays  that  the  convey- 
ance be  reformed  so  as  to  speak  the  intention  of  the  donor,  an 
injunction,  etc.  The  bill  was  dismissed  by  the  chancellor  for 
want  of  equity,  which  is  now  assigned  as  error. 

Bugbee  and  Belser^  for  the  plaintiff. 

Whiie,  for  the  defendant. 

By  Court,  Chilton,  J.    Two  questions  arise  in  this  case: 
1.  Does  the  bill  present  such  a  state  of  facts  as  will  justify  the 


186  Stons  v.  Hale.  [Alabama^ 

interference  of  a  court  of  equity  to  reform  the  deed  ?  2.  Whether 
the  bill  is  filed  by  the  proper  party.  It  is  obvious  the  investi* 
gation  of  the  last  point  will  be  rendered  unnecessary,  should 
we  determine  that  the  court  can  not,  under  the  circumstances  of 
the  case,  entertain  jurisdiction  of  the  bill. 

1.  Mistakes  are  usually  considered  by  authors  of  two  kinds: 
mistakes  of  law  and  mistakes  of  fact.  In  respect  to  the  first, 
mistakes  in  matter  of  law,  it  is  said  they  can  not,  in  general,  be 
relieved  either  at  law  or  in  equity,  it  being  a  maxim  which  is 
alike  applicable  to  both  courts,  Ignorantia  legis  neniinem  excuaat: 
1  Story's  Eq.  Jur.,  4th  ed.,  123,  sees.  110,  111,  and  authorities 
cited  in  note  2.  The  ground  upon  which  this  maxim  is  f  ounded, 
as  suggested  by  Lord  EUenborough  in  Bilbie  y.  Lumley,  2  East, 
469,  and  adopted  by  Judge  Story,  is,  that  were  the  law  other- 
wise, there  is  no  saying  to  what  extent  the  excuse  of  ignorance 
might  not  be  carried,  and  that  nothing  would  be  more  liable 
to  abuse,  or  contribute  more  to  embarrassing  litigation,  than  to 
permit  parties  to  overhaul  their  most  solemn  contracts  and  to 
reclaim  property  upon  the  pretense  that  they  were  ignorant  of 
the  law  operating  on  their  title:  1  Story's  Eq.  Jur.,  sec.  111. 
But  although  the  rule  is  thus  broadly  laid  down,  "  that  ignor- 
ance of  the  law  shall  not  affect  agreements,  nor  e^use  from  the 
l^gal  consequences  of  particular  acts:"  Id.;  1  Fonbl.  Eq.,  b.  1, 
c.  2,  sec.  7,  note  v;  still  there  is  a  numerous  class  of  cases  which 
have  been  solemnly  adjudged  not  to  fall  within  its  influence,  as 
being  without  its  reason  and  spirit.  It  would  subserve  no  good 
purpose  to  swell  this  opinion  with  an  examination  of  the  great 
number  of  cases  which  have  been  decided,  bearing  upon  this 
question,  and  which,  from  their  number  as  well  as  contrariety, 
serve  rather  to  bewilder  than  enlighten  the  inquirer  for  a  stable 
and  correct  principle  of  decision.  We  will  content  ourselves 
by  referring  to  the  general  principles  of  equity  applicable  to  the 
case  before  us. 

The  desire  to  suppress  frauds,  and  to  promote  good  faith  and 
confidence  in  the  formation  of  contracts,  has  induced  the  courts 
of  equity  from  an  early  day  to  reform  written  instruments  so  as 
to  make  them  speak  the  true  intention  of  the  parties.  "  Courts 
of  equity,"  says  Judge  Story,  **have  not  hesitated  to  entertain 
jurisdiction  to  reform  all  contracts  where  a  fraudulent  suppres- 
sion, omission,  or  insertion  of  a  material  stipulation  exists,  not- 
withstanding to  some  extent  it  breaks  in  upon  the  uniformity 
of  the  rule  as  to  the  exclusion  of  parol  evidence  to  vary  or  con- 
trol contracts;  wisely  deeming  such  cases  to  be  a  proper  except 
tion  to  the  rule,  and  proving  its  general  soundness." 


Jan.  1850.]  Stone  v.  Hale.  187 

But  coming  to  the  principle  which  we  conceive  embraces  the 
case  before  us,  the  same  learned  commentator  says:  *'  It  is  upon 
the  Bame  ground  that  equity  interferes  in  cases  of  written  agree- 
ments, vhere  there  has  been  an  innocent  omission  or  insertion 
of  a  material  stipulation,  contrary  to  the  intention  of  both  par- 
ties and  under  a  mutual  mistake.     To  allow  it  to  prevail  in  such 
case  "would  be  to  work  a  surprise  or  fraud  on  both  parties,  and 
certainly  upon  the  one  who  is  the  sufferer/'    The  above  quota- 
tion is  so  apposite  to  the  case  at  bar  as  to  require  no  comment: 
1  Story's  Eq.  Jur.,  4th  ed.,  sees.  153-155,  p.  17G,  note  2,  and 
authorities  cited.    The  case  before  us  is  briefly  this:  A  father, 
having  a  daughter,  unprovided  for,  and  whose  husband  was  im- 
proTident,  determines  to  vest  some  property  in  a  trustee  to  hex 
sole  and  separate  use  for  life,  as  the  means  for  her  support,  etc., 
zemainder  to  her  children,  etc.     Instructions  are  given  to  an 
attorney  to  draw  the  deed,  but  through  his  omission,  the  words 
"  to  her  sole  and  separate  use,"  or  equivalent  expressions,  are 
left   out — ^by  which  mistake  of  the  attorney  the  property  is 
vested  in  the  improvident  husband  for  life,  if  the  deed  be  not 
reformed,  and  as  such,  is  now  about  to  be  wrested  from  its  ap- 
propriate destination,  to  pay  the  debts  of  the  husband.  ^[Thus, 
by  the  mistake,  the  whole  object  of  the  gift  for  life,  as  well  as 
the  intention  of  the  donor  in  making  it  and  the  donee  in  receiv- 
ing it,  is  defeated.    The  creditors  are  insisting  upon  this  mistake 
in  framing  the  deed,  to  subject  the  property  to  their  executions 
against  the  husband  of  the  donee,  and  if  allowed  to  avail  them- 
selves of  this  accidental  legal  advantage,  the  boon  of  the  father, 
designed  for  the  comfort  and  support  of  his  child,  is  to  be  en- 
joyed by  strangers  to  his  blood.     To  hold  that  they  may  do  so, 
would  be,  in  the  language  of  Judge  Story,  ''to  allow  an  act, 
originating  in  innocence,  to  operate  ultimately  as  a  fraud,  by 
enabling  the  party  who  receives  the  benefit  of  the  mistake  to 
resist  the  claims  of  justice,  under  the  shelter  of  a  rule  framed  to 
promote  it:"  1  Story's  Eq.  Jur.,  sec.  155.     Chancellor  Kent,  in 
OiUespie  v.  ifbon,  2  Johns.  Ch.  596  [7  Am.  Dec.  559],  a  case  not 
unlike  the  present  in  one  aspect,  said:  ''It  would  be  a  great 
defect  in  what  Lord  Eldon  termed  the  moral  jurisdiction  of  the 
court,  if  there  was  no  relief  for  such  a  caseTj'   Toivnshend  v. 
Stangraom,  6  Ves.  328;  Eenkle  v.  The  Royal  Exchange  Ins.  Co,, 
1  Tes.  sen.  317;  Langley  v.  Brown,  2  Atk.  195. 

In  Clojdon  V.  Martin,  11  Ala.  187,  the  vendor  procured  a  friend 
to  write  a  bill  of  sale  of  a  slave,  but  which,  by  the  agreement 
between  the  vendor  and  vendee,  was  not  to  contain  a  covenant 
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of  warranty  as  to  soundness,  the  slave  sold  having  before  that 
.  time  been  afflicted  with  fits;  but  in  the  bill  of  sale  was  inserted: 
''And  said  negro  man  I  warrant  to  be  sound  at  this  time;''  held, 
that  the  vendor  was  relievable  in  equity  from  the  covenant,  and 
a  perpetual  injunction  was  granted  against  the  suit  of  the  ven- 
dee upon  it.  See  also  O'Neil  v.  Teague,  8  Id.  845,  where  the 
court  throw  out  a  similar  intimation.  Our  conclusion  is,  that 
taking  the  allegations  of  the  bill  as  to  the  fact  of  mistake  as  true, 
which  we  must  do  upon  a  motion  to  dismiss,  it  is  competent  for 
the  chancery  court  to  rectify  the  mistake  by  reforming  the  deed 
BO  as  to  make  it  truly  speak  the  intention  of  the  donor.  This 
equity  attaches  to  the  property  contemporaneously  with  the  ex- 
ecution of  the  deed,  and  is  not  defeated  by  the  rendition  of  the 
judgment  and  levy  of  execution  on  the  part  of  the  husband's 
creditors.  In  Price  v.  BrassfM,  9  Id.  573,  the  question  was 
left  open  whether  lands  omitted  out  of  the  contract  of  sale  by 
mistake,  which  is  corrected  by  a  court  of  chancezy,  were  bound 
by  the  lien  of  a  judgment  obtained  against  the  vendor  after  the 
contract  was  made,  but  before  its  correction.  Ormond,  J.,  in 
delivering  the  opinion,  said,  that  if  it  was  neoessazy  to  decide 
the  point,  the  court  would  be  inclined  to  think  that  the  omission 
to  insert  in  the  bond  for  title  a  part  of  the  land  actually  sold 
would  not  enable  a  judgment  creditor  to  claim  it  in  virtue  of 
his  lien,  whatever  the  rule  might  be  as  to  bonajide  purchasers 
from  the  vendor  without  notice.  Judge  Story  lays  it  down  as 
the  rule,  that  courts  of  equity  will  interfere  as  against  judgment 
creditors,  and' correct  mistakes,  though  not  as  against  bona  fide 
purchasers  without  notice:  1  Story's  Eq.  Jur.,  sec.  165.  If  the 
creditor  in  this  case  can  be  said  to  have  an  equity  at  all,  it  is 
certainly  junior  to  that  of  the  cestui  que  trust,  and  must  therefore 
be  postponed,  upon  the  maxim.  Qui  prior  est  in  tempore,  potior 
est  injure.  But  the  creditors  stand  in  no  better  condition  than 
their  judgment  debtor.  The  rendition  of  their  judgment  and 
levy  of  execution  vest  in  the  defendant  in  execution  no  greater 
title  than  he  had  before;  and  what  was  that  title  ?  The  answer 
is:  conceding,  as  we  have  said,  the  facts  of  the  bill  to  be  true, 
he  had  a  mere  legal  titie  in  the  slaves  for  the  life  of  his  wife, 
occasioned  by  a  clerical  misprision,  but  in  the  contemplation  of 
the  chancery  court,  not  the  semblance  of  equity.  The  cestui  que 
trust,  then,  does  stand  upon  an  equity  superior  to  the  creditors, 
and  consequently  the  court  may  become  active  in  her  relief.  It 
will  be  observed  that  in  this  case  the  creditors  alone  resist  the 
reformation  of  the  instrument. 
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But  it  is  said  the  application  comes  too  late.  We  do  not 
think  so.  Many  cases  may  be  found  in  whicli  similar  relief  was 
granted  after  the  lapse  of  a  longer  period.  The  case  of  Oillespie 
▼.  Moon,  2  Johns.  Ch.  596  [7  Am.  Dec.  559],  may  furnish  an 
example.  Besides,  it  is  a  fair  inference  from  the  allegations  of 
the  bill,  that  the  mistake  was  not  discovered  until  pointed  out 
by  the  decision  of  this  court:  Male  et  cU,  v.  Stone,  14  Ala.  808; 
and  laches  could  not  in  equity  be  attributed  to  the  party  before 
the  discovezy  of  the  mistake.  In  equity,  the  statute  of  limita- 
tions begins  to  run  from  that  period:  2  Stozy's  Eq.  Jur.,  4:th 
ed.,  sec.  1521  a,  citing  Brooksbank  v.  Smith,  2  You.  &  Coll.  58. 

We  come  to  the  only  remaining  point,  whether  the  bill  was 
properly  dismissed  for  want  of  proper  parties.  When  the  bill 
contains  equity,  the  question  as  to  parties  could  not  come  up 
on  a  motion  to  dismiss,  for  the  plaintiff  must  have  an  oppor- 
tunity to  perfect  his  bill,  which  is  disallowed  him  if  it  be  dis- 
missed. Hence,  in  such  cases,  if  the  objection  of  the  want  of 
proper  parties  appear  on  the  face  of  the  bill,  the  practice  is  to 
demur. 

Bat  the  case  before  us  goes  beyond  the  mere  question  of 
proper  parties,  and  falls  within  another  principle  of  equity, 
namely,  that  the  complainant  must  show  by  the  allegations  in 
his  bill  that  he  is  entitled  to  the  relief  which  he  seeks:  Mc- 
Kirdey  v.  Irvine,  13  Ala.  681,  and  authorities  there  cited.  Does 
the  complainant  in  the  case  before  us  do  this  ?  He  is  a  dry 
trustee  of  the  legal  title,  holding  it  for  the  sole  purpose  of  con- 
veying it  to  the  remaindermen  upon  the  termination  of  the  life 
estate  in  the  wife — the  conduit  through  which  the  title  is  to  pass. 
He  has  no  beneficial  interest  whatever  in  the  property,  and  it  is 
not  for  him  to  say  to  the  donor,  You  have  given  too  little  or  too 
much,  or  have  made  a  mistake  in  your  directions  as  to  what 
you  have  given.  The  wife,  assuming  the  allegations  of  the  bill 
to  be  true,  is  in  equity  the  sole  owner  for  life  of  the  property; 
she  is  the  party  who  must  by  her  next  friend  become  the  mover 
for  the  reformation  of  the  deed,  and  the  trustee,  who  is  merely 
the  depositary  of  the  dry  legal  title,  may  be  made  a  party  either 
complainant  or  defendant.  But  he  has  no  equity  whatever — no 
title  to  relief  upon  his  own  allegation,  but  only  upon  the  allega- 
tions of  the  wife.  In  this  case,  the  wife  is  not  made  a  party  at 
all,  and  as  she  is  the  only  person  who  is  entitled  to  invoke  the 
aid  of  the  chanceiy  court  to  correct  the  mistake,  it  is  very  clear 
upon  principle  that  the  trustee  alone  has  no  power  whatever  to 
move  in  the  matter;  he  shows  no  equity  in  his  bill,  and  there- 
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fore  it  was  properly  disznissed  for  that  reason.    The  chancellor, 
we  think,  correctly  decided  the  case,  but  for  a  wrong  reason. 
Let  the  decree  be  affirmed. 


Defxctivk  Conyxtance  will  be  Executed  in  Equitt  as  an  agreement  for 
a  conveyance:  See  Welsh  v.  Usher,  29  Am.  Dec.  63. 

Limitations  in  Equity. — ^Thia  subject  is  elaborately  discussed  in  the  note  to 
Frame  v.  Kenny,  12  Am.  Dec.  368;  see  also  Wanmaher  t.  Van  Buskirk,  23  Id. 
748,  and  note  thereto;  and  CdUard's  Adm*r  v.  TtUtle,  24  Id.  627. 

.  Objection  as  to  Want  of  Propeb  Parties,  if  not  raised  below,  can  not 
come  up  in  the  supreme  court:  Reeves  y.  Dougherty,  27  Am.  Dec  496.  As  to 
where  proper  parties  omitted  intentionally,  see  Rowland  ▼.  Oarman,  19  Id.  54. 

Plaintiit's  Claim  to  Relief  in  Equitt  must  Appeab  fbom  Plsabinobx 
Tierjian  v.  Poor,  19  Am.  Dec  225. 

Lien  of  Judgment  is  Subordinate  to  All  Pre-existing  Equities  against 
the  judgment  debtor:  Mailer  of  Howe,  19  Am.  Dec  395;  Sweet  v.  Jacocks,  31 
Id.  252,  and  cases  cited  in  note  thereto;  Freeman  on  Judg.,  sec.  357. 

The  principal  case  is  cited  to  the  point  that  a  court  of  equity  may  reform 
a  deed  so  as  to  express  the  intention  of  the  grantor,  in  Whitehead  ▼.  Browmf 
18  Ala.  682;  Larkms  ▼.  Riddel,  21  Id.  252. 


Swdsk'b  Adm'b  v.  Skodgbass. 

[17  AXO-BAKA,  653.] 

Execution   upon   Judgment   Recovered   after    Death   of  Judgment 

Debtor  is  yoid,  and  a  purchaser  under  the  execution  against  the  estato 

of  deceased  acquires  no  title. 
Administrator  db  Bonis  non  is  Entitled  to  Administration  of  All 

Goods  of  the  deceased  remaining  unadminiatered. 
Collusion  between  Administrator  and  Vendee  of  Goods  of  Deceased 

renders  the  sale  void. 
Purchaser  from  Administrator  Acting  in  Violation  of  his  Trust, 

with  knowledge  of  such  violation,  acquires  no  title. 
Action  at  Law  mat  be  Brought  bt  Administrator  de  Bonis  non  to 

set  aside  a  fraudulent  sale  by  the  administrator  in  chief,  where  it  is  not 

necessary  to  join  the  distributees  or  creditors  of  the  estate. 

Detinue  to  recover  certain  slaves,  brought  by  plaintiff,  admin  • 
istrator  de  bonis  non,  against  defendant  in  error.  The  slaveii 
belonged  to  the  intestate  at  the  time  of  his  death,  and  the  ad- 
ministrator in  chief  obtained  an  order  from  the  proper  court  to 
sell  them,  together  with  other  personal  property,  at  public  auc- 
tion. An  execution  was  levied  upon  the  slaves  on  the  day  of 
the  sale,  by  the  sheriff,  by  virtue  of  an  execution  issued  upon  a 
judgment  recovered  against  the  intestate.  The  administrator 
interposed  a  claim  and  proceeded'  with  the  sale.  The  slaves 
were  bid  off  by  Stephen  Carter,  who  purchased  them  for  ozi« 
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Harris.  The  next  day,  when  Carter  received  them  from  the  ad- 
ministrator, thej  agreed  that  he  should  keep  them  until  their 
liability  to  the  above  execution  had  been  determined,  and  in 
case  they  were  held  not  liable,  he  v^as  to  give  his  promissory 
note  for  them,  otherwise  the  sale  was  to  be  void.  Carter  then 
took  the  slaves  to  the  house  of  Harris.  It  was  further  shown 
that  Carter  never  paid  for  them,  nor  did  the  administrator  give 
him  a  bill  of  sale  of  them.  Harris  afterwards  removed  the  slaves 
into  Mississippi,  vtrith  the  knowledge  and  consent  of  the  admin- 
iatrator.  An  agent  of  the  bank  at  Decatur,  to  which  Swink,  the 
intestate,  was  indebted  on  a  bill  of  exchange,  pursued  Harris 
and  brought  the  slaves  back  to  Alabama.  Judgment  was  ob- 
tained on  the  above  bill  of  exchange  after  the  death  of  Swink, 
and  upon  an  execution  issued  upon  said  judgment  the  slaves  were 
sold,  and  purchased  by  the  bank,  which  afterwards  sold  them 
to  the  defendant.  Upon  the  evidence,  the  plaintiff  requested 
the  court  to  instruct  the  jury  that  if  they  believed  the  sale  to 
Carter  was  upon  a  condition  which  had  not  been  complied  with, 
this  sale  did  not  divest  the  estate  of  title,  although  possession 
was  delivered,  to  continue  until  the  administrator  determined 
whether  he  could  convey  title.  This  instruction  was  given  by 
the  court,  but  qualified  by  saying  that  if  it  was  a  sham  sale,  or 
fraudulent  as  to  creditors,  the  conditional  delivery  did  not  affect 
the  original  sale;  and  to  determine  whether  it  was  a  sham  sale, 
the  jury  should  consider  all  the  circumstances,  and  particularly 
the  evidence  tending  to  show  the  connivance  of  the  adminis- 
trator to  the  removal  of  the  slaves  by  Harris.  Plaintiff  excepted 
to  this  qualification  of  the  charge,  and  now  assigns  it  as  error. 

Bobiruson,  for  the  plaintiff. 

Clay  and  Clay^  for  the  defendant. 

By  Court,  Dabqan,  C.  J.  It  is  very  clear  that  the  bank  ob- 
tained no  titles  to  the  slaves  on  account  of  the  sale  under  the 
execution  against  George  Swink,  the  intestate,  for  the  judgment 
on  which  it  issued  was  rendered  after  his  death.  The  judgment 
as  to  him  was  void;  no  execution  could  issue  upon  it,  nor  could 
a  purchaser  under  the  execution,  issued  against  the  deceased, 
acquire  any  title:  Snodgrass  v.  Cabiness,  15  Ala.  160. 

An  administrator  de  bonis  non  is  entitled  to  all  the  goods  of 
the  deceased  that  remain  unadministered,  after  the  death  or  re- 
moval from  office  of  the  administrator  in  chief.  In  the  case  of 
Wank/ord  v.  Wdnk/ord,  1  Salk.  306,  Chief  Justice  Holt,  speaking 
of  the  rights  of  an  administrator  de  bonis  non,  said :  ' '  If  the  goods 
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of  the  intestate  remain  in  specie,  they  shall  go  to  the  admin- 
istrator de  bonis  non^  because  it  is  notorious  'whose  goods  thej 
are,  and  they  can  be  easily  distinguished;"  and  so  in  the  case  of 
The  Attorney  OenercU  v.  Hooker ^  2  P.  Wms.  340,  Lord  Chancel- 
lor King  held,  that  if  an  executor  die  intestate,  all  the  personal 
estate  of  his  testator,  ^hich  has  not  been  altered  but  remains 
in  specie,  goes  to  the  administrator  de  bonis  non.  Mr.  Williams, 
in  his  work  upon  Executors,  says,  *'  that  an  administrator  de 
bonis  non  is  entitled  to  all  the  goods  and  personal  estate,  such 
as  terms  for  years,  household  goods,  etc.,  which  remain  in  spe- 
cie, and  were  not  administered  by  the  first  executor  or  adminis- 
trator:" Vol.  1,  p.  594.  These  authorities  show  that  the  title 
of  the  plaintiff  in  error  depends  on  the  question,  whether  the 
fraudulent  or  pretended  sale  of  the  administrator  in  chief  gave 
to  Harris  such  a  title  as  precludes  the  administrator  de  bonis  non 
from  a  recoveiy  at  law,  for  the  slaves  can  be  readily  identified, 
and  there  was  no  question  but  that  they  belonged  to  the  intes- 
tate at  the  time  of  his  death. 

The  evidence  tended  to  show  that  the  administrator  in  chief 
never  executed  a  bill  of  sale  for  the  slaves,  nor  received  the  pur- 
chase money,  nor  any  security  for  its  payment;  but  that  he 
fraudulently  consented  that  Harris,  into  whose  possession  th« 
slaves  had  come,  should  remove  them  from  the  state.  Although 
it  is  certain  that  the  conduct  of  the  administrator  would  render 
him  liable  for  the  value  of  the  slaves  to  the  creditors  or  dis- 
tributees, had  they  sought  to  charge  him  with  their  value,  yet 
it  is  equally  clear  that  such  a  sale  could  not  defeat  the  rights  of 
those  interested  to  the  slaves  themselves,  for  if  an  executor  fraud- 
ulently alien  the  assets  of  the  testator  in  collusion  with  the 
vendee,  the  sale  will  be  void.  Fraud  and  crime  will  vitiate  any 
transaction,  and  turn  it  into  a  mere  color.  If,  therefore,  a  man 
concerts  with  an  administrator  and  obtains  the  goods  of  the  de- 
ceased at  a  nominal  price,  or  a  fraudulent  undervalue,  the  con- 
tract will  be  void,  and  the  seeming  purchaser  will  be  held  liable 
for  their  full  value:  Lomax  on  Ex'rs,  vol.  1,  346,  347;  Wms. 
on  Ex'rs,  2d  Am.  ed.,  672.  Thus  where  the  person,  to  whom 
the  executor  passed  the  property,  knows  that  the  executor  is 
acting  in  violation  of  his  trust  and  in  fraud  of  the  rights  of 
others,  the  fraud  will  vitiate  the  transfer  and  render  it  null  and 
void,  as  against  those  whose  rights  are  injured  by  the  transfer: 
Doe  V.  Fallows f  2  Cromp.  &  J.  481;  Dodson  v.  Simpson,  2  Band. 
294. 

But  it  may  be  urged  that  a  court  of  equity  alone  can  interfers 
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and  set  aside  a  fraudulent  sale  of  the  assets,  made  by  an  exec- 
utor.    This  is  certainly  the  usual  course,  and  if  the  suit  ia 
brought  by  the  creditors  or  distributees  of  the  deceased,  it  can 
be  brought  only  in  a  court  of  equity,  because  as  distributees 
and  creditors,  they  have  but  an  equitable  title;  but  an  adminis- 
ttaior  de  bonis  non  may  apply  to  a  court  of  chancery  to  set  aside 
a  fraudulent  sale  of  the  assets,  'without  joining  ynOi  him  either 
the  distributees  or  creditors,  and  in  his  indiTidual  name  recover 
as  the  representative  of  the  estate:  Cubbidge  v.  Boatwright,  1 
Buss.  549;  Wms.  on  Ex'rs,  2d  Am.  ed.,  657.     Now,  if  the  ad- 
ministrator de  bonis  non  may  file  a  bill  in  equity  in  his  own  name 
to  recover  the  assets  fraudulently  conveyed  by  the  administrator 
in  chief,  I  see  no  reason  why  he  may  not  sue  at  law,  when  the 
assets  can  be  identified,  and  tiie  fraudulent  vendee  has  paid 
nothing  for  them.    The  fraud  vitiates  the  sale  and  renders  his 
title  void.     Why  then  should  we  force  the  administrator  to  go 
into  a  court  of  equity  against  the  vendee,  whose  title  is  void  for 
fraud,  and  who  has  no  equitable  right  to  the  goods?    In  our 
opinion,  it  is  unnecessary.     The  court,  therefore,  erred  in  the 
charge  given  to  the  jury,  for  after  giving  the  charge,  that  if  the 
sale  was  conditional  the  title  did  not  pass,  unless  the  condition 
was  performed,  he  in  effect  added,  that  if  the  condition  was 
fraudulently  waived  by  the  administrator  in  chief,  then  the 
plaintiff  could  not  recover.     Now  it  is  the  fraud  that  vitiates 
the  sale,  and  renders  the  title  void,  and  how  it  can  become  the 
source  of  title,  I  can  not  perceive.    The  defendant,  so  far  as  we 
can  gather  from  the  record,  placed  his  defense  on  no  other 
ground  than  that  the  fraudulent  sale  made  by  the  administrator 
in  chief  was  a  bar  to  the  plaintiff's  recovery.    In  this  particular 
case,  we  think,  the  administrator  de  bonis  non  might  have  sued 
Harris,  through  whom  the  defendant  claims,  at  law,  and  as  the 
defendant  occupies  the  same  position  that  Harris  did,  the  suit 
may  be  sustained  against  him. 
Let  the  judgment  be  reversed  and  the  cause  remanded. 

PABSoyfl,  J.,  not  sitting. 

Administrator  de  Bonis  non  is  Entitled  to  All  Goods  of  the  dece- 
dent unadmiiUBtered:  SUmghter  v.  Froman,  17  Am.  Dec.  23. 

Bond  Payable  to  Administrator  as  Such  is  aasete  in  bands  of  adminie- 
trator  de  bonis  non:  See  King  v.  Orten,  19  Am.  Dec  46. 

Fob  Extensive  References  as  to  Powers  and  Dutibs  or  Adminu- 
TRATORS  DB  BoNis  NON,  see  note  to  PoiU  V.  Smithf  24  Am.  Dec.  369;  aleo^ 
Chafnberlain  v.  JBcUea,  27  Id.  667;  StvbbUfidd  v.  McRaimn^  43  Id.  502;  SheeU 
V.  Ptabody^  38  Id.  132. 
Am.  Dxo.  Vol.  LII— 13 
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Pebson  is  Liable  Who  Acts  Tooetheb  with  Dishonest  Tbusteb*  in 
a  matter  relating  to  the  trust  fonds:  Bunting  v.  JHeks,  32  Am.  Deo.  699. 

LiABiLTTT  OF  TRUSTEES  Who  VIOLATE  THEiB  Tbust:  Seo  Rmgold  T.  Rif^ 
pdd,  18  Am.  Dec.  250;  but  a  deed  by  such  trustees  can  not  be  impeached  by 
a  stranger:  Coxe  v.  Blanden,  26  Id.  83,  and  note. 

Judgment  Reitdebbd  in  Favob  or  ob  against  a  Decbasxd  Pabtt  is  yoidt 
StewaH  ▼.  Nuckoh,  15  AUl  225;  Moore  y.  Eaaley,  18  Id.  619. 


DoKNELL  V.  Jones  et  al. 

[17  ATiAW4M*,  689.] 

JjK  EsnxATiHO  Damages,  It  is  Competent  to  Consideb  loss  of  marcaatilt 
credit,  stoppage  of  bnsineBs,  and  prevention  of  sales  oavsed  fay  thiS 
wrongful  levy  of  an  attachment. 

Kit  Pbofits  Which  Pabtt  would  Pbobablt  have  Made  by  the  proseca- 
tion  of  his  business  may  be  considered  in  estimating  his  damage  by  the 
stoppage  of  his  business. 

When  Evidence  of  Futube  Net  Pbofits  can  be  Intboduced,  diecnssfld. 

In  Ck>NSTBUiNG  Doubtful  Bill  of  Exceptions,  that  oonstruotioa  will  be 
adopted  which  is  most  favorable  to  the  validity  of  the  judgment. 

Pabtt  Complaining  of  Ebbob  must  Affibmativelt  Show  It. 

CouBT  MAT  Withdbaw  Instbuction  Given  TO  JuBT,  before  they  retire. 

Attachment  Wbongfullt  Sued  out  Thbee  Dats  befobe  Fbaudulbnt 
Assignment  is  not  justified  by  such  assignment,  unless  the  intent  ex- 
isted at  the  time  said  attachment  was  sued  out. 

AonoN  on  the  case  against  the  plamtiffs  in  error  by  the  de- 
fendant, for  the  wrongful  and  vexatious  suing  out  of  an  attach- 
ment. Plaintiffs,  on  or  about  January  1, 1845,  were  partners 
and  merchants  in  the  city  of  Montgomery,  in  which  city,  and  in 
the  city  of  New  York  where  they  bought  their  goods,  they  en- 
joyed good  credit.  On  said  January  1, 1845,  defendants  sued 
out  a  writ  against  plaintiffs,  returnable  into  the  circuit  court  of 
Montgomery  couniy,  at  the  spring  term  thereof.  At  the  same 
time  they  sued  out  an  ancillary  attachment.  Plaintiffs  offered 
in  evidence  the  writ  of  attachment  and  proceedings  thereon. 
Defendants'  objection  to  this  evidence  was  overruled.  A  state- 
ment by  Hughes  and  Brame,  two  deputies  of  the  sheriff,  was 
by  consent  then  introduced,  showing  the  levy  and  seizure. 
Plaintiffs  further  offered  to  show  that  at  the  time  the  attach- 
ment was  levied,  they  had  a  good  run  of  custom;  that  they 
carried  a  stock  of  about  twenty-six  thousand  dollars,  and  that 
the  profits  on  sales  was  from  fifty  to  sixty  per  cent.  Defend- 
ants objected  to  this  testimony,  but  their  objection  was  over- 
ruled. Defendants  showed  that  three  days  after  the  suing  out 
of  the  attachment,  plaintiffs  made  a  general  assignment,  whiob 
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tainted  wiih  fraud.  The  court,  in  charging  the  jury  as  to 
the  amount  of  damages,  said,  in  substance,  that  if  the  levy  of 
the  attachment  was  wrongful  and  not  malicious,  they  should 
award  plaintiffs  such  damages  as  they  actually  sustained — such 
as  injuring  their  goods,  impairing  their  credit,  or  stopping  their 
bnsiness.  The  court  then  proceeded  to  illustrate  how  they 
Bhonld  estimate  the  amount;  to  which  defendants  objected,  and 
the  courty  at  the  suggestion  of  plaintiffs'  counsel,  before  the 
jury  retired,  withdrew  from  them  that  part  of  the  instruction, 
to  which  defendants  also  excepted.  Among  others,  the  de- 
fendants asked  for  the  following  instruction:  "  If  the  jury  be- 
lieve the  assignment  was  fraudulent,  then  they  should  find  for 
the  defendants; "  which  was  given  by  the  court,  with  the  follow- 
ing addition:  "If  the  fraudulent  intent  existed  at  the  time  of 
the  issuance  and  levy  of  the  attachment."  Defendants  now  as- 
sign the  rulings  of  the  court  as  error. 

BeUer  and  Harris ^  Elmore  and  Yancey,  for  the  plaintiffs. 
Thoringfon,  for  the  defendants. 

By  Court,  Chiltok,  J.  The  principal  points  which  arise  in 
this  case,  we  conceive,  are  fully  settled  by  the  previous  decision 
of  it,  to  be  found  in  13  Ala.  490  [48  Am.  Dec.  59].  We  there 
attempted  to  show  the  distinction  between  general  and  special 
damage,  and  to  point  out  the  damage  which,  under  the  declara- 
tion in  this  case,  constituted  the  particular  subject  of  inquiry 
and  compensation.  We  there  held  that  it  was  competent  for  the 
plaintiffs  to  prove  the  general  loss  of  their  mercantile  credit,  the 
stoppage  of  their  joint  business,  and  the  prevention  of  their 
sales.  These  we  considered  and  still  regard  the  natural  and 
proximate  results  of  the  acts  complained  of,  and  they  are  averred 
in  the  declaration  in  aggravation  of  the  damage,  consequent 
upon  the  wrongful  and  vexatious  suing  out  of  the  attachment^ 
upon  the  ground  that  the  plaintiffs  below  were  about  fraudu- 
lently disposing  of  their  property,  and  the  le^y  and  seizure  of 
fheir  goods.  Guided  by  the  principles  then  laid  down,  it  is 
perfectly  clear  that  the  circuit  court  properly  permitted  the 
plaintiffs  below  to  prove  the  issuance  of  the  attachment,  the  levy 
made  under  it  upon  the  goods  of  the  firm,  and  the  subsequent 
disposition  of  the  levy,  as  is  shown  in  the  written  statement  as 
to  what  the  witnesses  Hughes  and  Brame  would  prove,  which» 
hj  consent  of  the  respective  counsel,  was  substituted  in  lieu  of 
their  examination  in  court.    This  proof  conforms  to  the  all^ga- 
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tions  of  the  declaration,  and  tends  to  prove  the  actual  damage 
the  plaintiffs  sustained. 

The  plaintiffs  allege  that  by  reason  of  the  wrongful  issuance 
of  the  attachment  and  seizure  of  their  goods  thej  were  forced 
to  give  up  their  business  as  merchants  in  the  city  of  Montgom- 
ery,  and  that  this,  with  the  loss  of  their  credit  and  the  expense 
of  defending  against  the  attachment,  has  injured  them  to  the 
amount  of  twenty  thousand  dollars.  How  shall  the  jury  arrive 
at  a  knowledge  of  their  actual  loss?  What  have  they  lost  as  a 
consequence  of  the  seizure  of  their  goods  and  stoppage  of  their 
business?  The  answer  plainly  is,  the  net  profit  which  they 
would  have  made  upon  their  goods  but  for  the  wrongful  act  of 
the  plaintiff  in  error.  But  it  is  insisted  by  the  counsel  for  the 
plaintiff  in  error,  that  the  loss  of  profits  is  not  the  subject  of 
compensation,  and  we  are  referred  to  Sedgwick  on  Damages,  p. 
78,  who  says,  *'  that  both  the  English  and  American  courts  have 
generally  adhered  to  this  denial  of  profits  as  any  part  of  the 
damages  to  be  compensated,  and  that  whether  in  cases  of  con- 
tract or  of  tort."  The  author  cites  The  Schooner  Bapid  and 
Cargo,  1  Gall.  314;  Smith  v,  Condry,  1  How.  28.  In  the  first. 
Judge  Stozy  rejected  the  item  of  profits  on  a  voyage  in  an  action 
for  an  illegal  capture;  and  in  the  latter,  the  supreme  court  of 
the  United  States,  per  Taney,  C.  J.,  held,  in  a  case  of  collision 
between  two  vessels,  that  the  owner  of  the  injured  vessel  could 
not  recover  for  profits  on  the  voyage  broken  up  by  the  accident. 
These  cases  are  predicated  upon  the  doctrine  which  obtaina 
in  cases  of  insurance,  which  is,  that  the  insured  can  not  recover 
for  the  loss  of  probable  profits  at  the  port  of  destination,  and 
that  the  value  of  the  goods  at  the  place  of  shipment  constitutes 
the  true  criterion  of  damages.  Without  venturing  to  question 
the  correctness  of  these  decisions,  we  think  the  principle  settled 
by  them  does  not  apply  to  the  facts  of  the  case  before  us.  Here, 
unless  the  plaintiffs  can  be  allowed  to  show  the  character  of  the 
business  in  which  they  were  engaged,  and  the  ordinary  profits 
accruing  upon  such  business,  what  aid  shall  the  jury  have  in 
estimating  the  damage  they  have  sustained?  Now,  we  would 
by  no  means  say  the  jury  should  make  the  supposed  profits, 
which  they  had  lost,  the  measure  of  damages.  All  we  design 
to  affirm  is  that  proof,  tending  to  establish  such  loss  as  a  conse* 
queuce  of  the  levy  of  the  attachment,  may  properly  go  before 
the  jury  to  serve  as  some  guide  for  them,  in  tiie  exercise  of  their 
discretion,  in  estimating  the  loss.  The  cases  cited  by  Mr.  Sedg- 
wick, p.  90  et  seq.,  we  think,  sustain  this  view.    In  WhUe  t. 
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Ifoseleyy  8  Pick.  356,  which  was  an  action  of  trespass  for  break- 
ing down  a  mill-dam,  the  diminution  of  the  plaintiff's  profits  on 
account  of  the  interruption  of  the  mill  was  allowed  to  be  recov- 
ered.    A  similar  principle  was  ruled  by  the  supreme  court  of 
Vermont,  in  Clifford  v.  Eichardson,  18  Vt.  620.     The  court  say, 
"  the  loss  of  the  use  of  the  mill,  whether  wholly  or  partially, 
etc.,  are  within  the  direct  allegation  of  damage  and  injury  con* 
tained  in  the  court,  and  can  not  be  regarded  as  a  remote  or  col- 
lateral damage  for  which  there  is  no  remedy."    In  TarleUm  t. 
MbOawley,  Peake  N.  P.  0.  205,  Lord  Kenyon  even  went  so  far 
as  to  hold  that  an  action  lay  for  firing  on  the  negroes  on  the 
coast  of  Africa,  thereby  deterring  them  from  trading  with  the 
plaintiff,  whereby  he  lost  the  profits  of  their  trade;  and  this 
case  is  cited  with  approbation  by  Mr.  Sedgwick,  p.  90,  who 
says,  it  may  well  be  doubted  whether  the  language  of  some  of 
the  American  cases  has  not  pushed  the  rule  beyond  the  true 
line. 

The  case  of  Ingram  t.  Lawson,  6  Bing.  N.  0.  212,  cited  by 
Mr.  Sedgwick,  p.  91,  f  uUy  sustains  the  view  we  have  taken.  That 
was  an  action  against  the  editor  of  the  Times,  for  having  published 
a  libel,  stating  that  a  certain  vessel,  of  which  the  plaintiff  was 
master  and  owner,  was  not  seaworthy,  etc.  The  juiy  were  in- 
structed that  v(iili  a  view  to  estimating  the  damages,  they  might 
look  to  the  nature  of  his  business  and  his  general  rate  of  profit. 
This  was  held  to  be  correct.  Coltman,  J.,  said:  "  With  respect 
to  the  damages,  the  jury  must  have  some  mode  of  estimating 
them,  and  they  would  not  be  in  a  condition  to  do  so,  unless 
they  knew  something  of  the  plaintiff's  business,  and  the  general 
return  from  his  voyages."  The  evidence,  says  Mr.  Sedgwick, 
was  admitted  not  as  a  measure  of  damages  but  as  a  guide  for  the 
jury  in  exercising  their  discretion:  See  also  Lincoln  v.  Saratoga 
etc.  B.  R.  Co.,  23  Wend.  425;  Dewint  v.  WiUae,  9  Id.  325; 
Barnard  v.  Poor,  21  Pick.  378;  Drigga  v.  JDunght,  17  Wend.  71. 
When  this  case  was  previously  before  us,  we  said  that  injury  to  the 
joint  credit  of  the  plaintiffs,  injury  to  their  goods,  the  stoppage 
of  their  business,  and  the  prevention  of  their  sales  were  proper 
subjects  of  inquiry  for  the  jury,  and  constituted  legitimate 
sources  of  damages:  Donnell  v.  Jones,  13  Ala.  490  [48  Am.  Dec. 
59].  Under  that  decision,  and  the  cases  above  referred  to,  we 
think  the  proof  of  Phillips  and  Bell  was  properly  received,  not  as 
affording  a  measure  of  damages,  but  as  furnishing  to  the  jury, 
who  must  in  the  absence  of  all  proof  of  the  kind  remain  in  utter 
darkness  as  to  the  damage  sustained,  some  light  on  the  subject. 
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guiding  them  at  least  to  some  extent  in  forming  a  correct  idea 
of  the  injuiy  sustained.  The  position  that  such  proof  tends  to 
establish  injury,  not  speciHed  in  the  declaration,  can  not  be  sus- 
tained. This  was  settled  by  us  in  the  former  decision,  and  we 
are,  upon  a  re-examination  of  the  case,  better  than  ever  con- 
vinced of  the  correctness  of  that  opinion. 

In  regard  to  the  bill  of  exeptions,  and  what  is  shown  by  it, 
we  have  but  to  say  that  we  have  time  and  again  held,  the  parly 
complaining  of  error  must  affirmatively  show  it;  that  when  we 
are  called  upon  to  construe  a  doubtful  bill  of  exceptions,  that 
construction  will  be  adopted  which  is  most  favorable  to  the  reg- 
ularity of  the  judgment;  in  other  words,  when  intendments  are 
to  be  made,  they  will  be  against  the  party  excepting,  and  in 
favor  of  the  judgment.  This  being  too  well  settled  to  be  con- 
troverted, we  are  bound  to  consider  those  charges  stated  in  the 
bill  of  exceptions,  and  which  do  not  appear  to  have  been  ref  used, 
as  given  by  the  court.  The  court  also  had  the  right,  either  on 
the  motion  of  the  counsed  or  mero  motUj  to  correct  or  modify  a 
charge  which  he  had  given  to  the  jury,  and  it  would  be  highly 
mischievous  in  its  consequences,  if  such  right  did  not  exist.  It 
can  not  be  tolerated  that  a  casual  or  unguarded  expression  falling 
from  the  court,  and  which  upon  a  moment's  reflection  the  court 
sees  is  wrong,  and  corrects  before  the  jury,  should  operate  a  re- 
versal of  the  cause.  We  must  intend  that  the  jury  were  not 
influenced  by  the  erroneous  charge  which  the  court  afterwards 
tells  them  in  plain  and  direct  terms  to  disregard.  We  think 
also,  that  the  actual  injury  done  the  goods  of  the  plaintiff  by 
the  levy  upon  and  seizure  of  them,  may  well  be  recovered  under 
this  declaration. 

We  have  fully  considered  the  other  points  raised  in  the  argu- 
ment of  this  case,  but  as  they  are,  in  our  opinion,  concluded  by 
what  we  have  said  in  this,  and  the  previous  opinion,  pronounced 
in  this  cause,  we  should  be  but  repeating  what  we  have  before 
said  to  notice  them  particularly  in  this  place. 
'  As  to  the  effect  of  the  assignment  made  by  B.  Jones  &  Co., 
three  days  after  the  issuance  of  the  attachment,  the  court  very 
properly  held  that  even  its  fraudulent  execution  could  not 
justify  the  suing  out  of  the  attachment  three  days  previous  to 
its  execution,  unless  the  intent  existed  at  the  time  the  attach- 
ment was  sued  out.  Clearly,  if  at  the  time  the  attachment  was 
sued  out,  no  good  cause  existed  for  a  resort  to  such  extraor- 
dinary process,  the  issuance  of  it  was  wrongful.  If  a  ground 
for  an  attachment  is  shown  to  exist  a  few  days  after  its  issuance, 
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this  may  afford  some  evidence  that  the  pariy  contemplated  it  at 
the  tiixie,  but  this  is  not  the  effect  of  the  charge  asked  upon  the 
sabject. 

Upon  a  careful  review  of  the  whole  case,  we  feel  satisfied  that 
there  is  no  error  in  the  record,  prejudicial  to  the  plaintiff  in 
errox,  and  that  the  charges  given  were  as  favorable,  and  some 
of  tliem  perhaps  more  so,  to  the  plaintiff  in  error,  than  the  law 
^roxild  justify. 

Xiet  the  judgment  be  affirmed. 

Wbms  ITutttrb  akd  Probable  Pborts  hat  bb  GoNsmxBXD  nr  Esti- 
mating JJAMAQEa:  See  Blanehard  v.  Ely,  34  Am.  Dec.  250,  and  note;  also 
Hastersonv,  Mayor  cf  Brooldyny  42  Id.  38,  and  eztensire  note  citing  nnmer* 
mMM  anthoritiea. 

AcnoN  TOR  UNLAWitTLLT  SuiKO  OTTT  Attaohmbnt  can  not  be  aostained, 
fnleBS  malice  and  want  of  probable  cause  are  ahown:  See  YFtUJanuT.  Hunter, 
i4  Am.  Dec.  697,  and  note. 

GoNBTRUOTioN  07  BiLL  OF  ExoBFTXONS:  See  State  V.  Ooodrieh,  47  Am. 
^ec.  676;  Peden  v.  Moore,  21  Id.  649;  Biggin  v.  Patapeeo  Ina  Co.,  16  Id.  302. 

Partt  Aujeoino  Error  mubv  Aytzricativelt  Show  It:  Union  Bank  v. 
^fde,  41  Am.  Dec.  290. 

Bill  of  Exceptions  will  bb  Cotsstbjjvd  Most  Strongly  against  Pabtt 
bcEPmro:  See  Penninier  v.  Ketteff,  18  Ala.  716;  Mitchell  ▼.  Oaweert,  20  Id. 
■186;  Andrese  ▼.  BroughUm,  21  Id.  200;  Thompson  ▼.  Drakes  32  Id.  99;  Lewie 
T.  PaM^  42  Id.  136;  ThomaaaM  ▼.  Groce,  Id.  430. 


Cox  V.  Davk. 

[17  AT.*BAlfA,  71i.l 
FAVBB  TlXLB  NXBD  NOT  BE   ShoWN  AS  AGAINST  MbRB  VobBEUOR  Wltfaoal 

title,  where  the  claimant  and  those  from  whom  he  derives  title  have  a 

prior  posaession  and  have  made  valuable  improvements. 
Qaui  bt  Authoritt  of  Probate  Court,  after  its  Jubibdiotion  has 

ATTAOHEDy  is  good,  without  regard  to  the  number  of  errors  which  ths 

court  may  have  committed  in  its  proceedings  after  the  Jurisdiction 

attached. 
To  Collaterallt  Attack  Title,  Such  Errors  as  would  be  Qogd  upon 

Appeal,  or  writ  of  error,  would  not  be  sufficient. 
When  Petition  for  Order  of  Sale  of  Real  Estate  is  in  good  form,  and 

the  order  recites,  '*  that  it  appears  to  the  satisfaction  of  the  court  that  it 

is  neoessary  to  sell  said  land,"  a  subsequent  sale  is  good,  without  more 

particularly  stating  the  reason  of  such  necessity. 
Deed  hat  be  Read  in  Evidence,  upon  Proof  of  Signature  of  Grantob, 

where  the  subscribing  witnesses  are  incompetent  by  reason  of  interest  or 

absence  from  tho  state. 
Et  Change  in  Statutory  Limitation,  the  time  nm  before  the  ohangs  it 

no  part  of  the  new  limitation. 
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Action  of  trespass,  to  try  title  to  certain  land,  brought  by 
David  E.  Davis  against  Samuel  H.  Cox.  The  defendant's  plea 
was  not  guilty,  and  the  statute  of  limitations;  plaintiff  recovered 
judgment  below.  The  bill  of  exceptions  taken  by  defendant 
shows  title  in  plaintiff  as  follows:  David  S.  Boyd  had  posses- 
sion prior  to  the  possession  of  Cox;  Boyd  conveyed  to  several 
parties,  and  ultimately  his  title  vested  in  James  J.  Harrison; 
one  Smith,  administrator  de  bonis  non  of  Harrison,  in  March, 
1848,  conveyed  to  Davis,  the  plaintiff  below.  The  bill  of  excep- 
tions further  set  forth  a  transcript  from  the  orphans'  court, 
showing  the  appointment  of  Smith  as  administrator  de  bonis 
non;  the  petition  of  said  administrator  to  sell  said  land  for  more 
equal  distribution;  the  order  of  sale  by  the  court;  the  sale,  and 
the  report  thereof;  the  confirmation  of  the  sale;  and  the  con- 
veyance to  said  Davis,  as  aforesaid.  Defendant  showed  that  he 
went  into  possession  of  the  lots  in  December,  1886,  and  contin- 
ued such  possession  till  the  present  time;  bat  the  record  shows 
no  claim  of  right. 

Henry  W.  Cox,  for  the  plaintiff  in  error. 

A.  B.  Moore,  for  the  defendant. 

By  Court,  Pabsons,  J.  As  Boyd  had  possession  of  the  lot8» 
and  made  valuable  improvements  thereon,  before  the  possession 
of  the  defendant  below  commenced,  and  as  the  plaintiff  below 
derived  his  title  by  several  successive  conveyances  from  Boyd, 
the  former,  upon  these  facts  alone^  could  recover  against  Cox, 
the  defendant  below,  who  was  in  possession  without  any  title  or 
claim  of  right.  It  was  not  necessary,  in  this  case,  to  show  a  paper 
title  in  Boyd:  Badger  v.  Lyon,  7  Ala.  564;  McCaU  v.  Doeexdem^ 
Pryor,  17  Id.  533,  at  this  term.  The  counsel  for  the  plaintiff  in 
error  has,  however,  made  many  objections  to  the  documentary 
evidence  of  the  title  of  the  plaintiff  below,  and  we  will  consider 
them  all,  though  not  in  the  order  in  which  his  assignment  of 
errors  presents  them.  He  objected  to  the  transcript  of  the  pro- 
ceedings of  the  orphans'  court,  under  which  the  sale  to  the 
plaintiff  was  made  by  the  administrator:  1.  Because  it  does  not 
appear  thereby,  as  he  contends,  that  the  orphans'  court  had 
jurisdiction  of  the  intestate's  real  estate.  2.  Because  the  peti- 
tion showed  that  all  the  heirs  were  minors.  8.  Because  it  does 
not  appear  that  the  orphans'  court,  upon  the  filing  of  the 
petition,  took  any  action  thereon.  4.  Because  it  does  not  appear 
that  the  petition  was  filed  forty  days  before  the  final  hearing. 
S.  It  does  not  appear  in  the  testimony  taken,  or  in  the  order 
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directing  the  sale  of  the  lands,  that  they  could  not  be  equally, 
fairly,  and  beneficially  divided.  6.  That  no  order  appears  by 
which  Lyon,  who  appeared  as  guardian  of  the  children  of  intes- 
tate, was  appointed  as  such.  7.  That  it  does  not  appear  the 
administrator  gave  forty  days'  notice  of  the  sale,  as  required  by 
the  order  of  the  orphans'  court.  8.  That  the  circuit  court  erred 
in  admitting  the  administrator's  deed  to  the  plaintiff,  because  it 
was  made  in  a  proceeding  of  which  the  orphans'  court  had  no 
juiisdiotion. 

The  petition,  which  was  filed  by  the  administrator  for  the 
purpose  of  obtaining  an  order  of  sale  under  the  statute,  appears 
to  state  the  necessary  facts,  and  it  is  in  good  form.  The  court 
thereby  acquired  jurisdiction  to  decree  a  sale  of  the  real  estate 
of  the  intestate.  The  jurisdiction  having  attached,  and  the 
court  having  afterwards  ordered  the  sale,  which  was  made  by 
the  administrator  to  the  plaintiff  below,  as  the  highest 
bidder,  that  sale  was  good  without  regard  to  the  number  of 
errors  which  the  court  may  have  committed  in  its  proceedings, 
after  the  jurisdiction  attached.  If  the  counsel  for  the  plaintiff 
in  error  could  show  that  the  orphans'  court  committed  such 
errors  in  the  proceedings  as  to  justify  a'reversal  of  the  order  of 
sale,  or  decree  of  confirmation,  on  appeal  or  writ  of  error,  that 
could  effect  nothing  in  this  case,  for  this  is  an  attempt  to  assail 
the  title  of  the  purchaser  collaterally,  which  can  not  be  done 
upon  any  such  grounds,  and  instead  of  saying  more  upon  these 
several  objections  to  the  title,  we  refer  to  cases  in  which  the 
subject  has  been  exhausted,  and  by  which  we  are  fully  sustained: 
Wyman  et  at.  v.  Campbell,  6  Port.  219  [31  Am.  Dec.  677 J;  LigU- 
foot  V.  Doe  ex  dem.  Lewis'  Heirs,  1  Ala.  475;  JDoe  ex  dem.  Duval's 
Heirs  v.  McLoskey,  Id.  708;  Heirs  of  Bishop  v.  Hampton,  15  Id. 
761. 

For  explanation  we  will  state,  that,  although  it  does  tiot  ap- 
pear by  the  record  that  the  court  acted  on  the  petition  at  the 
particular  time  when  it  was  filed,  yet  a  commission  issued  to 
take  testimony,  some  time  before  the  order  of  sale  was  made, 
and  the  testimony  was  taken.  It  does  not  appear  either,  that  it 
was  filed  full  foriy  days  before  the  date  of  the  order  of  sale, 
but  the  contrary  does  not  appear.  The  order  of  sale,  after  re- 
citing the  petition,  among  other  things,  states:  **  The  court  pro- 
ceeded to  hear  and  determine  the  cause,  and  it  appearing  to  the 
satisfaction  of  the  court,  from  the  proof  regularly  taken,  as  in 
chancery  cases,  and  filed  in  this  case,  that  it  is  necessary  to  sell 
Bald  lands,"  and  then  follovTS  the  order  of  sale.    The  language 
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of  the  court  must  be  understood  as  referring  to  the  necessity  for 
a  sale,  which  is  stated  in  the  petition,  and  as  the  latter  corre« 
sponds  with  the  statute,  the  order  is  not  erroneous  for  not  more 
explicitly  stating  the  ground  of  the  necessity;  or,  if  it  be  bo» 
it  is  not  Toid. 

It  is  also  assigned  for  error,  that  the  court  below  permitted 
one  of  the  deeds  to  be  read  upon  proof  of  the  grantor's  signa- 
ture, it  appearing  that  the  subscribing  witness  had  left  this 
state,  and  permitted  another  of  the  deeds  to  be  read  upon  sim- 
ilar proof,  the  subscribing  witness  in  the  latter  case  having 
become  incompetent  from  interest,  without  requiring  proof  of 
the  signature  of  either  of  the  witnesses.  It  appears  to  have 
been  settled  here  that  deeds  are  admissible  in  such  cases,  upon 
proof  of  the  handwriting  of  the  grantor:  Mardis  v.  Shacldeford^ 
4  Ala.  503;  Lazarus  t.  Lemis^  5  Id.  457. 

It  is  further  assigned  as  error  that  the  court  charged  the  jury, 
that  the  statute  of  limitations  of  ten  years  was  not  a  bar  to  the 
action,  because  ten  years  had  not  elapsed  since  the  passage  of 
the  act  of  1843,  which  prescribed  the  bar.  There  was  no  error 
in  this:  Henry  and  Wife  v.  Thorpe  et  al.,  14  Ala.  103;  Doe  ex 
dem,  Nickles  v.  Haskiri^,  15  Id.  619  [50  Am.  Dec.  1541;  Doe  est 
dem,  Kennedy  v.  Townsley,  16  Id.  239. 

The  last  question  raised  by  the  assignment  of  errors  is  this: 
Did  the  court  err  in  refusing  to  charge  the  jury,  that  if  five 
years  had  elapsed  since  the  passage  of  the  act  of  1843,  and  be- 
fore the  commencement  of  this  suit,  then  they  should  find  for 
the  defendant?  It  is  enacted  by  the  first  section  of  the  statute  of 
1843,  that  where  any  lands  had  been  sold  or  might  thereafter  be 
sold,  under  the  decree  of  the  court  of  chancery,  to  satisfy  any 
mortgage,  deed  of  trust,  or  other  incumbrance,  all  rights  or 
equities  of  redemption  in  any  person  not  a  party  to  the  decree 
of  sale,  who  shall  claim  under  the  mortgagor  or  grantor  in  the 
deed  of  trust  or  incumbrance,  shall  be  forever  barred  and  pre- 
cluded, unless  the  suit  for  redemption  be  commenced  within 
five  years  from  the  execution  of  such  decree  of  sale.  The  pro- 
viso to  this  section  is  in  these  words:  **  Provided,  that  no  suit 
shall  bo  barred  by  the  operation  of  this  act  within  fire  years 
from  its  passage."  By  the  second,  which  is  the  last  section,  it 
is  enacted  that  *  *  all  actions  for  recovery  of  lands,  tenements, 
or  hereditaments  in  this  state,  shall  be  brought  within  ten  years 
after  the  accrual  of  the  cause  of  action,  and  not  after,"  with  a 
proviso  which  is  not  material  in  this  case:  Clay's  Dig.  329,  sees, 
92,  93.     The  first  section  provided  the  bar  of  five  years  for  two 
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classes  of  cases:  1.  Those  in  which  there  had,  at  the  passagi 
of  the  act,  been  a  sale;  and,  2.  Those  in  which  there  might 
thereafter  be  a  sale.    It  was  the  intention  of  the  legislature 
that  tlie  act  should  operate  prospectiyely  only.     It  was  the  ob- 
ject of  the  proviso  to  prevent  misconstruction  of  the  first  sec- 
tion, in  relation  to  the  first  class.    It  might  otherwise  have  been 
thought  that  as  this  part  of  the  first  section  related  to  sales  that 
were  made  before  the  passage  of  the  act,  it  was  the  intention 
that  as  to  them  the  act  shoidd  operate  retrospectivelj.    As  this 
was  the  sole  object  of  the  proviso,  it  can  have  no  effect  on  the 
bar  created  by  the  second  section,  which  applies  to  the  present 
question.     The  word  "act"  in  the  proviso,  it  is  true,  might 
Tery  well  include  both  sections,  but  we  had  better  limit  the 
meaning  of  that  word  than  permit  it  to  produce  a  distinction 
between  cases  provided  for  by  the  second  section,  when  it  is 
clear  that  none  was  intended.    We  can  see  no  error  in  the  rec- 
ord. 

Let  the  judgment  be  afitened. 

PBioa  Possession  xn^DEii  Claim  op  Titlb  Ib  saffideiit  aa  agaanst  a  de- 
fendant who  sets  np  no  title:  Warner  v.  Page,  24  Am.  Deo.  607;  Jciekaon  v. 
Harder^  4  Id.  262;  said  prior  possession  may  be  shown  as  well  without  a 
deed  as  with  one:  Den  v.  Morris,  11  Id.  508. 

Obphaits'  Coust  Sales  can  not  be  Attacked  Ck>LLATxaALLT  for  iireg* 
ularities,  mistakes,  or  errors  in  the  proceedings  of  the  court.  Pnrohaaen 
need  only  inquire  whether  the  sale  was  ordered  by  a  court  having  jurisdictioo 
to  order  it:  See  McPheraon  v.  CunUff,  14  Am.  Deo.  642,  and  note;  also 
KUngmtmUh  v.  Beein,  27  Id.  328. 

Dictum  that  bt  Change  in  Statute  or  Limitations  the  time  already 
run  constituted  no  part  of  the  new  limitation  was  announced  in  Henry  y, 
Thorpe,  14  Ala.  103;  Doe  ex  dem.  Niddea  v.  HasHna^  15  Id.  619;  S.  C,  50 
Am.  Deo.  154;  but  the  question  came  directly  before  the  court  in  BaneU  v. 
Doe  ex  dem,  Kennedy,  23  Id.  240,  and  the  doctrine  was  repudiated. 


Bbadfobd  et  IJx.  V.  Gbeenwat  et  al. 

[17  Alabama,  797.] 

Wbxbb  Equitable  Ksmedy  Exists  Independent  of  Action  at  Law,  the 
equitable  rule  that  the  legal  remedy  must  first  be  exhausted  does  not 
apply. 

Bbfabate  Pbofebtt  07  Mabeied  Woman,  Conferred  upon  Heb  bt  Mab- 
BIAOE  Settlement,  which  provides  that  she  fihall  have  "the  complete 
control  of  it  as  though  the  marriage  had  never  taken  place,"  and  con- 
tains no  restraint  upon  alienation,  causes  her  to  be  regarded  in  a  court 
of  equity,  with  regard  to  such  property,  as  a  feme  sole,  and  she  may,  hf 
her  agreement,  freely  entered  into,  chaise  it  for  the  payment  of  her  ho* 
band's  debts. 
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If  Hire  ot  Propebtt  wtll  not,  vtithin  Reasonable  Time,  Satisfy  Judg* 
MENT,  a  sufficient  quantity  of  it  may  be  sold  to  satisfy  said  judgment. 

The  opinion  states  the  facts. 

B(Mn8on,  for  the  plaintiffs  in  error. 

Clay  and  Clay,  for  the  defendants. 

Bj  Court,  Chilton,  J.  This  bill  was  filed  by  the  firm  of  Green* 
way,  Henry  &  Smith,  to  recover  satisfaction  out  of  the  separate 
estate  of  Mrs.  Louisa  Bradford,  wife  of  LarMn  Bradford,  of  a 
bond  in  the  following  words :  ' '  By  the  first  day  of  Januaiy ,  lSi6, 
we  promise  to  pay  Joseph  B.  Bradford,  nine  hundred  and  eighty- 
one  dollars  and  forty-nine  cents,  with  legal  interest  thereon  from 
the  first  day  of  January  last,  it  being  for  value  by  the  under- 
signed, Louisa,  received,  and  for  which  she  hereby  promises 
that  her  separate  estate  shall  be  liable.  Li  vntness  whereof,  we 
have  hereunto  set  our  hands  and  seals.  Larkin  Bradford  (seal). 
Louisa  Bradford  (seal)."  Dated  May,  1844.  The  bill  avers  that 
the  makers  of  the  note  were  sued  at  li^w  by  the  complainants, 
who  are  the  assignees  thereof,  and  that  Mrs.  Bradford  was  dis- 
charged on  the  plea  of  coverture,  but  judgment  was  rendered 
against  her  husband,  Larkin,  who  is  utterly  insolvent.  It  does 
not  appear,  however,  that  any  return  of  '*no  property,"  ete., 
was  had  upon  an  execution  on  said  judgment  against  him,  pre- 
vious to  filing  the  bill. 

It  appears  that  the  real  consideration  of  the  note  was  a  debt 
due  from  Larkin,  the  husband,  to  the  payee,  Joseph  B.  Bradford, 
and  that  the  wife  signed  the  same  without  reading  it,  being  re- 
quested by  her  husband  *'  to  go  with  him  on  a  bond."  She  an- 
swers, admitting  that  she  has  a  separate  estate,  secured  by 
marriage  articles  to  her  use,  and  over  which  is  reserved  to  her 
the  same  control  as  if  the  marriage  had  never  taken  place.  She 
further  admits  that  she  intended  by  signing  the  note  to  become 
her  husband's  security,  but  insists  that  the  peculiar  wording  of 
the  agreement  or  bond,  so  far  as  it  recites  that  the  consideration 
was  received  by  her,  and  that  it  should  be  a  charge  on  her  sep- 
arate estate,  was  fraudulently  concocted  by  the  payee,  ete.  It 
is  sufficient  upon  this  point  in  the  case  to  say,  that  upon  a  care- 
ful examination  of  the  record,  the  charge  of  fraud  contained  in 
the  answer  is  not  sustained  by  the  proof.  We  think  it  more 
than  probable  that  when  Mrs.  Bradford  signed  the  bond,  she 
was  not  apprised  that  these  recitals  were  in  it,  but  there  is  evi- 
dence that  she  could  read  and  write,  and  that  it  was  laid  befoxe 
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her,  and  voluntarilj  signed,  in  the  absence  of  all  undue  influ- 
ence  so  far  as  the  proof  discloses. 

The  question  raised  upon  the  demurrer,  to  wit,  that  the  legal 
remedy  should  have  been  exhausted  against  the  husband  before 
the  complainants  could  resort  to  equity,  we  think,  was  very  prop- 
erly ruled  by  the  chancellor.  If  there  is  a  remedy  in  equity 
against  the  wife,  it  exists,  independent  of  the  l^al  remedy  against 
the  husband,  and  may  be  resorted  to  at  any  time.  The  rule 
which  forbids  a  resort  to  equity  to  subject  the  equitable  estate 
of  a  debtor  to  the  payment  of  a  judgment,  or  a  simple  contract 
debt,  before  exhausting  the  legal  remedy,  has  no  application  to 
cases  like  this,  where  the  equitable  relief,  if  it  exists  at  all,  is 
independent  of  the  remedy  at  law.  The  first  move,  as  against 
the  wife,  upon  the  bond  must  necessarily  be  in  a  court  of  equity, 
and  her  engagement,  so  far  as  the  remedy  of  the  creditor  is  con* 
cemed,  is  as  distinct  from  her  husband,  as  if  she  had  executed 
a  separate  obligation  to  pay. 

The  main  question  in  the  case  is,  whether  the  separate  estate 
of  the  wife  can  be  subjected  to  the  payment  of  a  note  executed 
by  her  as  security  for  her  husband,  and  on  account  of  which  she 
received  no  other  consideration.  I  have  carefully  examined  the 
ingenious  and  able  argument  of  the  counsel  for  the  plaintiffs  in 
error,  in  which  he  depicts  the  gross  frauds  and  abuses  to  which 
it  may  subject  married  women  (who  are  supposed  to  be  under 
the  power  and  influence  of  their  husbands),  to  hold  that  they 
may  have  the  proTision,  made  for  the  support  of  themselves  and 
children,  swept  away  from  them  to  pay  the  husband's  debts,  be- 
cause they  have  gone  on  his  paper,  and  this,  too,  when  by  the 
terms  of  the  settlement,  such  provision  is  expressly  exempted 
from  the  payment  of  his  debts,  and,  indeed,  is  usually  designed 
to  provide  against  his  improvidence,  and  to  place  the  property 
entirely  beyond  his  control.  Perhaps,  if  the  question  were  res 
irUegra,  and  the  courts  were  called  upon  to  strike  out  a  line  of 
decision,  it  would  better  comport  with  the  analogies  of  the  law, 
and  more  frequently  subserve  the  purposes  of  justice,  to  hold, 
that  in  cases  where  no  one  was  appointed  to  manage  the  estate, 
and  the  husband,  consequently,  must  be  regarded  as  the  trustee 
for  the  wife,  all  engagements  made  by  her,  through  his  instru- 
mentality, to  bind  her  separate  estate  for  the  payment  of  hia 
debts,  should  be  decreed  absolutely  void,  and  incapable  of  being 
enforced  in  any  court  against  her  consent.  But  we  take  it,  the 
law  is  settled  otherwise  by  a  long  train  of  decisions,  from  which 
we  do  not  feel  at  liberty,  if  we  were  so  disposed,  to  depart. 
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Judge  Story  states  the  doctrine  maintained  bj  courts  of  equity 
upon  this  subject  to  be— ^first,  that  her  separate  property  is  not 
in  equity  liable  for  the  payment  of  her  general  debts,  or  for  her 
general  personal  engagements,  in  the  absence  of  any  act  on  her 
part  to  charge  the  same  upon  such  separate  estate;  secondly, 
that  her  separate  estate  will  be  liable  for  all  the  debts,  charges, 
incumbrances,  and  other  engagements  which  she  does,  expressly 
or  by  implication,  charge  thereon:  2  Story's  Eq.  Jur.,  sees.  1398, 
1899;  thirdly,  "  the  fact  that  the  debt  has  been  contracted  dur- 
ing the  coverture,  either  as  a  principal  or  as  a  surely,  for  herself 
or  for  her  husband,  or  jointly  with  him,  seems  ordinarily  to  be 
held  prima  facie  CTidence  to  charge  her  separate  estate,  without 
any  proof  of  a  positive  agreement  to  do  so:  Id.,  sec.  1400. 

The  lord  chancellor  (Thurlow),  in  Hvlme  v.  Tenant^  1  Bro.  G. 
C.  16,  deduced  the  intention  of  the  wife  to  bind  her  separate 
estate  from  the  fact  that  she  executed  jointly  with  her  husband 
%0  bond  for  fifty  pounds  borrowed  by  him,  and  which,  upon  bor- 
rowing an  additional  sum  on  her  own  account,  she  afterwards 
renewed,  embracing  the  whole  amount  in  a  bond  executed  by 
herself  alone.  This  case  has  been  doubted  by  Lord  Eldon, 
Nantes  v.  Corrock,  9  Ves.  188;  and  Jones  v.  Harris,  Id.  497; 
but  Mr.  Boper  thinks  that  Lord  Thurlow  could  not  have  made 
any  other  decree  than  that  which  was  pronounced:  2  Boper'a 
H.  &  W.  241.  He  says,  moreover,  that  it  has  been  followed 
by  subsequent  cases,  citing  HeaJUey  v.  Thomas^  15  Yes.  596, 
where  the  wife's  bond  was  held  to  create  a  charge  upon  her 
separate  estate;  also  BuUpin  v.  Clarke,  17  Yes.  865,  and  Stewart 
V.  Kirktoall,  8  Madd.  887,  where  the  same  principle  of  decision 
was  held  in  resx)ect  to  her  promissory  notes.  ''  These  cases,*' 
says  he,  ''  may  be  considered  as  establishing,  that  the  separate 
estate  of  a  married  woman  is  liable  to  debts  for  which  she 
has  given  a  written  security:"  2  Boper's  H.  &  W.  241,  note 
A;  Stanford  v.  MdrshaU,  2  Atk.  68;  see  also  1  Bro.  C.  C.  (by 
Perkins),  14,  note  1;  Gardner  v.  Gardner,  22  Wend.  526,  528 
[84  Am.  Dec.  840];  Coats  v.  Bolnnson,  10  Mo.  757.  "It  is," 
says  Chancellor  Kent,  "  sufficient  that  there  is  an  intention  to 
charge  her  separate  estate,  and  the  contracting  of  a  debt  by  her 
during  coverture  is  a  presumption  of  that  intention;  and  the 
later  decisions  hold  her  separate  estate  responsible  without 
showing  any  promise.  Her  contract  amounts  to  an  appoint* 
ment: "  2  Kent's  Com.  164. 

But  it  is  said  that  in  marriage  settlements,  designed  usually 
to  seoure  to  the  wife  a  certain  support,  and  to  provide  againsl 
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her  being  overwhelmed  by  the  misfortunes,  unkindness,  or  vices 
of  her  husband,  courts  of  chanceiy,  endeavoring  to  carry  out 
the  true  intent  and  design  of  them,  consider  the  wife,  in  respect 
to  her  separate  estate  thus  settled,  as  2k  feme  sole,  sub  modo  only, 
or  to  the  extent  of  the  power  clearly  conferred  upon  her  by  the 
marriage  settlement:  2  £ent's  Com.  165.  Giving  this  principle 
its  full  application  to  the  case  before  us,  and  still  it  does  not  aid 
the  plaintiffs  in  error,  since  the  marriage  settlement  before  us 
expressly  confers  the  power  on  the  wife  to  control  the  property, 
as  though  the  marriage  had  not  taken  place.  It  would  be  diffi- 
cult to  find  language  conferring  upon  the  wife  a  more  unlimited 
dominion  over  the  property;  she  may  use  it  or  control  it  as 
though  she  were  sole,  and  as  it  would  have  been  subject  to  her 
appointment,  had  she  continued  sole,  so  it  is  now.  As  to  the 
wife's  power  of  disposing  of  her  separate  property,  etc.,  see  an 
able  note  in  which  the  authorities  are  collated:  2  Kent's  Com., 
6th  ed.,  164,  note  b,  and  cases  cited  in  note  2,  p.  166. 

In  cases  of  this  nature  the  main  argument,  says  Judge  Story, 
ifi  that  the  security  must  be  supposed  to  have  been  executed 
with  the  intention  that  it  should  operate  in  some  way;  and  that 
it  can  have  no  operation  except  as  against  her  separate  estate. 
It  may  well  become  a  question  whether  the  circumstances  of 
this  case  do  not  show,  aside  from  the  mere  wording  of  the 
agreement,  that  it  was  the  intention  of  the  wife  to  charge  her 
estate.  In  the  first  place,  the  husband  wad  insolvent,  and  this 
fact  is  entitled  to  some  weight  in  determining  whether,  at  the 
time  she  became  bound,  she  did  not  expect  to  have  the  demand 
to  pay,  and  whether  she  did  not  contract  in  view  to  a  settlement 
of  it  out  of  her  separate  estate,  the  only  means  she  possessed 
for  its  payment.  In  the  second  place,  she  became  bound  jointly 
with  her  husband,  signing  the  bond  without  reading  it  or  in- 
quiring for  its  contents,  thus  showing  an  indifference  as  to  its 
provisions,  whether  it  amounted  to  a  general  promise  to  pay  or 
a  specific  appointment  of  her  separate  estate  for  its  satisfaction; 
an  indifference  hardly  reconcilable  with  the  idea  that  her  estate 
was  not  intended  to  be  looked  to  for  the  satisfaction  of  the 
demand.  Be  this  as  it  may  be,  when  we  look  to  the  plain 
wording  of  the  instrument,  against  which,  at  most,  there  is  but 
the  merest  suspicion  of  combination  or  tmfaimess,  we  feel  con* 
strained  to  hold  that  the  debt  is  properly  chargeable  upon  the 
separate  estate  of  Mrs.  Bradford. 

But  it  is  contended  that  the  established  American  doctrine  is, 
that  the  wife  has  no  power  by  law  to  contract,  and  the  deed« 
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under  which  she  holds  the  property,  must  confer  on  her  the 
power  to  sell  or  charge  her  estate,  else,  she  has  no  such  power. 
Many  cases  may  be  found,  and  a  goodly  number  have  been  cited, 
showing,  that  when  in  the  deed  of  settlement  the  power  of  dis- 
position is  conferred,  to  be  exercised  in  a  particular  way,  that 
mode  of  disposition  must  be  observed,  but  I  apprehend  the 
courts  have  not  gone  to  the  length  of  holding,  that  the  manner 
of  disposition  must  necessarily  be  specified  in  the  deed  of  settle- 
ment, in  order  to  the  existence  of  the  power.  The  law,  which 
does  not  favor  a  restraint  upon  the  alienation  especially  of  per- 
sonal property,  annexes  this  power  as  necessarily  resulting  from 
"  the  complete  control "  and  ownership  of  the  property  by  the 
wife,  the  power  being  reserved  to  her  in  the  deed  to  control  it, 
as  though  the  marriage  had  never  taken  place.  So  that  conced- 
ing that  the  wife  derives  no  power  from  the  law,  but  only  from 
the  deed,  to  dispose  of  her  estate,  we  think  the  deed  in  this  case 
gives  it,  not,  it  is  true,  in  direct  terms,  but  by  necessary  infer- 
ence. She  is  to  be  regarded  as  2k  feme  sole  in  respect  to  it,  and, 
therefore,  may  charge  it  by  her  contract,  although  she  can  not 
personally  charge  herself:  Jaquea  v.  Methodist  Episcopal  Churchy 
17  Johns.  548  (Spencer,  C.  J.,  576)  [8  Am.  Dec.  447],  and  cases 
cited.  We  hold,  that  where  a  married  woman  has  property  set- 
tled upon  her  to  her  separate  use,  and  the  deed  of  settlement 
provides  that  she  shall  have ''  the  complete  control  of  it  as  though 
the  marriage  had  ndver  taken  place,"  and  contains  no  restraint 
on  alienation,  she  is  to  be  deemed  in  a  court  of  equily,  with  re- 
spect to  such  property,  as  Sk  feme  sole ^  and  may,  by  her  agreement 
freely  entered  into,  charge  it  for  the  payment  of  her  husband's 
debts.  This  is  the  case  before  us,  and  beyond  this,  we  need 
not  go.  To  hold  otherwise  in  this  case,  we  should  feel  that  we 
had  violated  the  true  intent  and  meaning  of  this  contract  of 
settlement,  as  it  is  manifest  the  wife  designed  to  retain  the  same 
power  and  dominion  over  her  estate  embraced  in  the  settlement 
after  the  solemnization  of  the  intended  marriage,  as  she  possessed 
previous  thereto,  and  at  the  time  of  entering  into  the  contract. 
The  English  cases  go  quite  beyond  this,  and  in  my  opinion 
fully  sustain  the  court  of  errors  in  the  conclusion  attained  in 
the  case  of  Jaques  v.  Methodist  Episcopal  Churchy  supra;  1  Sugd. 
on  Powers,  208. 

We  deem  it  unnecessary  to  comment  upon  the  various  cases 
cited,  and  which  we  have  examined,  as  in  our  opinion,  the  facts 
of  this  case  take  it  without  the  influence  of  them,  unless  indeed 
we  are  prepared  to  go  with  the  courts  of  equity  in  South  Oaro- 
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lina,  and  hold  **  that  the  wife  can  not,  by  her  own  act  meielj» 
charge  her  separate  estate,  but  the  court  will  look  to  the  cii^ 
cumstanceSy  and  determine  whether  a  proper  case  exists,  eves 
though  the  appropriation  was  by  herself  for  the  necessary  sufH 
port  of  herself  and  family :  Magwood  v.  Johnston^  1  Hill  Ch.  (S.  0.) 
236y  cited,  2  Kent's  Com.,  6th  ed.,  note  a,  p.  164;  Ewingy.  Smith, 
8  Desau.  Eq.  417  [5  Am.  Dec.  557].  Such  is  not  the  doctrine 
which  has  obtained  in  this  state:  Forrest  et  al.  t.  Bdbinsony  4 Port 
44;  Sadler  and  Wife  y.  Bcuston  and  GiUe^pie,  Id.  208;  JBToo^  et  at. 
T.  SorreU^  11  Ala.  886;  in  which  last  case  many  of  the  cases  are 
cited,  sustaining  the  Tiew  here  taken. 

As  the  wife  in  this  case  is  entitled  to  the  absolute  property  in 
the  slaves  sought  to  be  subjected,  and  their  hire  could  not 
within  any  reasonable  time  satisfy  the  demand,  we  think  the 
chancellor  correctly  decreed  that,  unless  the  debt  was  paid  by 
a  giyen  time,  the  property  should  be  sold  to  an  amount  suffi- 
cient to  satisfy  the  demand. 

Our  conclusion  upon  the  whole  case  is,  that  the  decree  of 
the  chancellor  must  be  affirmed. 


Legal  Euedt  No  Bab  to  Eqxtitablb  Bxlixf,  whbv:  See  MeOrta  t. 
PurmoTt^  SO  Am.  Dec  103;  App  t.  DreUlbaeh,  21  Id.  447. 

SxPABATK  Pbopbbtt  Of  Femb  Ck>vxRT,  AS  TO  Whioh  Bqcxtt  GoRsmjDa 
HxbFxms  Soub:  See  BvOerv.  Buch^ham,  5  Am.  Deo.  ll^iEwktgY.SftM, 
Id.  657t  and  note,  where  the  anbjeot  of  the  liability  of  a  manied  woman,  in 
eoonection  with  the  instnunent  creating  her  leparate  estate,  b  eUborately 


Gouneb  et  al.  v.  Banes. 

[18  AMUtMA,  43.] 
YnffDOB  OV  BSAL  ESTATB  HoLDB  IiBQAL  TtTLB  AS  SlOUBITr  TOB  PATlllini 

ov  PuBORASS  MoNXT,  where  he  has  giyen  no  deed  to  the  purchaser. 
Whebb  Vbvdob  op  Ebal  Estatx  Ezsoutks  Bond  to  Makb  Titlb,  the 

contract  will  be  considered  in  a  court  of  equity  as  in  the  nature  of  a  con- 

Teyaooe  to  the  purchaser,  and  a  reconveyance  back  by  way  of  mortgagew 
Bt  Tbaksibb  op  Notb  Given  vob  Pubchasb  Pbicb  op  Real  Eskatb 

the  lien  which  the  vendor  has  upon  the  land  passes  with  it,  as  the  note 

is  the  principal,  and  the  lien  is  but  an  incident  to  secure  its  payment. 
EziXNDiNO  Tim  B  ov  Patmbnt  ot  Notb  given  for  the  purchase  price  of  real 

estate  by  taking  a  new  note  in  its  stead  does  not  deatroy  the  lien  wbieU 

the  holder  has  upon  the  land  for  its  payment. 

Ibb  opinion  'states  the  facts. 
P.  T,  Sayre,  for  the  plaintiift. 

Am.  Dae.  YOL.  in— 14 
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Bufardf  for  the  defendant. 

By  Court,  Daboan,  0.  J.  The  bill  and  the  amendments  thereto 
Bhow  that  Stephen  B.  Saunders,  deceased,  in  his  life-time,  sold 
the  land  in  controversj  to  Milton  0.  Conner,  who  gave  his  note 
for  the  purchase  money,  amounting  to  two  thousand  dollars, 
payable  on  the  first  of  January,  1841.  No  deed  was  then  exe- 
cuted, but  Saunders  gave  his  bond  to  make  titles.  The  note  for 
the  purchase  money  was  transferred  to  the  complainant,  and  its 
payment  was  guaranteed  by  Saunders,  the  payee,  and  one  Tripp. 
After  the  note  fell  due,  the  complainant  extended  the  time  of 
payment,  and  took  a  new  note  from  Conner,  including  interest, 
and  gave  up  the  note  given  by  Conner  to  Saunders  at  the  time  of 
the  purchase.  Milton  C.  Conner  then  sold  the  land  to  John  F. 
Conner,  and  transferred  to  him  the  bond  for  titles  executed  by 
Saunders.  These  facts  are  not  denied  by  the  answer  of  John 
F.  Conner,  who  alone  answered  the  bill,  but  he  insists  that  by 
renewing  the  note  and  extending  the  time  of  paying  the  pur- 
chase money,  the  lien  is  lost.  He  further  alleges  that  since  the 
death  of  Saunders,  he  had  obtained  a  decree  in  the  orphans' 
court,  against  his  executors,  requiring  them  to  execute  to  him  a 
deed  to  the  land,  which  they  had  done  in  accordance  with  the  de- 
cree, and  that  thereby  he  had  obtained  the  legal  title.  The  ques- 
tion growing  out  of  the  foregoing  facts  is,  whether  the  land  is 
chargeable  with  the  payment  of  the  note  executed  by  Milton  C. 
Conner  to  the  complainant,  in  lieu  of  the  note  given  for  the 
purchase  money,  and  which  was  in  extension  of  the  time  of  pay- 
ment. 

It  is  a  well-settled  rule,  that  the  vendor  of  real  estate,  who  has 
not  executed  a  deed  to  the  purchaser,  holds  the  legal  title  as  a 
security  for  the  payment  of  the  purchase  money;  and  if  he  has 
executed  a  bond  to  make  titles  when  the  purchase  money  is 
paid,  the  contract  in  a  court  of  equity  will  be  considered  in  the 
nature  of  a  conveyance  to  the  purchaser  and  a  reconveyance  back, 
by  way  of  mortgage:  Hcdey  et  cd.  v.  Bennett,  5  Port.  452;  Chap- 
man V.  Ghunn,  5  Ala.  897;  Boper  v.  McGook  and  Bobertson,  7 
Id.  318.  In  the  case  before  us,  the  pleadings  do  not  show 
the  form  of  the  bond,  nor  was  it  produced  on  the  trial  as  evi- 
dence, so  far  as  we  can  discover  from  the  record.  We  can  not 
therefore  infer  that  there  are  any  peculiar  provisions  contained 
in  the  bond,  by  which  the  lien  of  the  vendor  was  waived,  or 
that  would  compel  him  to  make  title,  notwithstanding  the 
purchase  money  had  not  been  paid;  but  we  must  consider  the 
right  of  the  vendor  in  the  nature  of  a  mortgage  to  which  is 
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attaclied  all  the  equitable  lighia  and  incidents  of  a  mor^ 
gage  intended  to  secure  the  payment  of  the  purchase  money. 
As  it  is  clear  that  Saunders  retained  a  lien  on  the  land  in  the 
nature  of  a  mortgage  to  secure  the  payment  of  the  purchase 
XQoney,  the  transfer  of  the  note  to  the  complainant  carried  with 
it  the  lien;  for  the  note  which  was  given  for  the  purchase  money 
must  be  considered  as  the  principal,  and  the  lien  as  an  incident 
thereto  to  secure  its  payment,  and  the  transfer  of  the  note  will 
necessarily  operate  as  a  transfer  of  the  lien,  unless  by  the  con- 
tract it  appears  that  the  parties  did  not  intend  that  the  lien 
should  pass.  In  the  case  of  Boperv.  McGook  and  Boberison^ 
supra,  this  court  held  that  the  equitable  lien  of  a  vendor 
would  pass  to  his  assignee  of  a  note  given  for  the  payment  of 
the  purchase  money.  So  in  the  case  of  White  v.  Storer  et  al.,  10 
Ala.  441,  it  is  said  that  the  lien  of  a  vendor,  who  has  conveyed 
the  land  to  a  purchaser  and  taken  his  notes  for  the  purchase 
money,  is  not  lost  by  transferring  the  notes  to  another  vnthout 
indorsement,  but  that  the  holder  of  the  notes  may  enforce  the 
lien  against  the  land  in  the  hands  of  the  purchaser  or  his  ven- 
dee with  notice.  Now  I  apprehend,  if  the  equitable  lien  will 
pass  with  the  note  to  the  assignee  of  the  vendor,  when  he  has 
executed  a  deed  for  titles,  it  will  not  be  denied  that  the  lien  will 
pass  with  the  note,  when  the  vendor  retains  the  legal  title  to 
secure  its  payment. 

Nor  was  the  lien  lost  by  extending  the  day  of  payment  and 
taking  a  new  note  from  the  purchaser.  The  consideration  of 
this  new  note  was  the  purchase  money.  The  debt  was  there- 
fore the  same,  although  the  day  of  its  payment  was  postponed. 
The  lien  is  an  incident  to  the  debt,  and  attends  upon  it  until 
the  debt  is  paid,  or  extinguished,  or  the  lien  itself  by  contract 
is  destroyed.  There  is  nothing  growing  out  of  the  contract 
between  the  complainant  and  Milton  C.  Conner,  by  which  the 
payment  of  the  purchase  money  was  postponed,  from  which  we 
could  infer  that  it  was  the  intention  of  the  parties  that  the  lien 
should  be  abandoned  or  released.  We  must  therefore  hold  that 
it  still  continues  as  a  security  for  the  debt. 

It  is  not  necessary  to  notice  the  fact  relied  on  in  the  answer, 
that  John  F.  Conner  had  procured  the  legal  title,  for  that  alle- 
gation is  not  proved,  nor  is  it  responsive  to  the  bill;  but  if  it 
had  been  proved,  it  would  be  difficult  to  perceive  how  he  could 
have  insisted  on  the  position  of  a  bona  fide  purchaser  without 
notice,  for  as  he  took  from  Milton  C.  Conner  the  bond  of  Saun- 
ders to  make  title,  he  should  have  ascertained  whether  the  pur* 
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chase  money  was  paid  or  not.  He  probably  would  have  been 
charged  with  notice  of  the  complainant's  equiiy,  even  had  he 
shown  that  he  had  acquired  the  legal  title;  but  it  is  not  neces- 
sary to  decide  this  point,  for  as  the  case  stands  upon  the  rec- 
ord, he  is  the  assignee  of  the  bond  merely,  and  his  equitable 
title  is  subject  to  the  lien  of  the  complainanL 

In  no  aspect  of  the  case  can  we  perceive  any  error,  and  the 
decree  of  the  chancellor  must  be  affirmed. 

Vxndob's  Lien  upon  Bbal  Estate  tob  Vvtaxd  PuBasASi  Movsrs  8m 
Luphi  V.  Alarie^  21  Am.  Deo.  256;  Lagow  v.  BcuioOet,  12  Id.  258,  note^  and 
CMes  cited  therein;  I%eman  v.  Beam,  15  Id.  557;  Clarhe  v.  Curtis^  87  Id. 
625;  Wmbomy.  OcmO,  40Id.  456;  Clowery.  BawUngSy  47 Id.  108. 

Bt  Assiontmbnt  or  Kon  Qitbk  fob  Pubchabi  Pbioi  or  Rial  Estatb 

the  lien  of  the  vendor  pasaes:  See  Cfrahatn  v.  McCatnpbeUf  83  Am.  Dea  126, 

and  note;  Lagow  v.  BddoUet,  12  Id.  258;  Jokneon  v.  Owathiney,  14  Id.  18S. 

'To  the  same  point  is  WeUi  v.  Morrow,  38  Ala.  125,  citing  the  principal  cue. 

3ut  the  contrary  doctrine  has  been  held  in  Jachnan  v.  HaUock^  13  Id.  627l 

.Schnebly  v.  Began,  28  Id.  105;  note  to  Lagow  ▼.  BadcUet,  12  Id.  263;  Brigff$ 

T.  HiU,  38  Id.  441;  HaiFs  ExW  v.  CUck,  39  Id.  327. 

Bt  Taking  New  Note,  Vbndob'b  Lien  is  not  Lost:  Hoiuore  v.  Bah^ 

>  

•we22, 43  Am.  Dea  147,  and  note. 

VEinx>B  Holds  Legal  Tttlb  as  Sbovbttt  vob  Payment  of  Pvbobasi 
SioNST,  where  no  deed  haa  been  ezecated:  KdUy  v.  Payne,  18  Alik  317^ 


Johnson  v.  Toitlmin. 

[18  AXiABAMA,  00.] 

Whebe  Legal  Title  is  Cokplbte  in  Co-tenants,  thebb  abe  Cibodm* 
STANCES  UNDER  Which  ADVERSE  Claim  to  the  entirety  may  be  aet  up 
by  one  of  the  tenants,  ao  as  to  bar  the  right  of  his  co-tenant. 

Although  Statute  of  Limitations  does  not  Apply  to  Demand  Pubblt 
Equitable,  yet  courts  of  equity,  acting  according  to  legal  analogies, 
adopt  it  in  cases  analogous  to  those  in  which  it  applies  at  Iaw. 

Whebe  Bemedt  at  Law  and  in  Equity  is  Concubrbnt,  the  atatate  of 
limitations  applies  alike  in  both  forums. 

Btatutb  op  Limitations — ^Adverse  Possession — ^Acknowledgment  to 
Take  Case  out  of  Statute. — ^Two  parties  enter  into  the  possession  of 
real  estate  under  an  agreement  to  purchase,  which  agreement  -is  after- 
wards forfeited,  and  the  occupants  abandon.  One  of  the  parties  after- 
wards returns  and  takes  an  individual  deed  for  the  same  property,  which 
deed,  together  with  the  original  forfeited  agreement,  he  causes  to  be  re- 
corded. Held:  That  the  recording  of  said  agreement  was  not  such  an 
acknowledgment  of  his  co-tenant's  title  as  would  prevent  the  running  of 
the  statute  from  the  time  of  recording  the  individual  deed. 

Whebb  Defense  **Bona  Fide  Pubchasek  without  Notice"  is  Bbued 
UPON,  notice  must  be  denied  fully  and  positively,  though  it  be  not 
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charged  in  the  bill;  and  if  the  facts  be  charged  from  which  such  notice 
may  be  inferred,  such  facts  mast  be  denied  also. 
Courts  op  Equity  will  mot  Intebfebe  to  Grant  Rsliet  where  there 
has  been  gross  laches  in  prosecuting  rights,  or  long  acquiescence  ic  the 
assertion  of  adverse  claims. 

Thb  bill  in  this  case  was  filed  by  the  heirs  of  Thomas  John- 
son against  Theophilns  Toulmin  and  the  heirs  of  D.  Jnzan  and 
D.  Files.    The  remaining  facts  appear  from  the  opinion. 

SetcaU,  for  the  plaintiffs. 
Campbell f  for  the  defendants. 

Bj  Conrt^  CmLTON,  J.  It  is  undoubtedly  true  as  a  general 
proposition^  that  the  possession  of  one  joint  tenant,  coparcener, 
or  tenant  in  common,  is  the  possession  of  his  co-tenant,  and  is 
regarded  as  in  support  of  their  common  title:  See  2  Greenl. 
CSmise  on  Beal  Prop.  893,  sec.  14,  and  the  American  cases 
collected  in  note  1.  But  it  is  equally  well  settled,  that  one  ten- 
ant in  common  may  disseise  another.  What  acts,  however,  shall 
constitute  such  disseisin,  or  ouster,  is  not  so  well  agreed  upon 
by  the  authorities.  The  simple  fact  that  one  tenant  in  common 
receiyes  the  whole  profits,  is  not  sufficient  to  diyest  the  posses- 
sion of  his  co-tenant:  WtUison  t.  WcUkins^  3  Pet.  51;  Chamben 
T.  Chambers,  3  Hawks,  232  [14  Am.  Dec.  585];  2  Greenl.  Cruise 
on  Beal  Prop.  398.  Neither  are  acts  of  ownership  necessarily  to 
be  construed  in  tenancies  in  common  as  acts  of  disseisin.  It  is 
said  to  depend  upon  the  intent  with  which  they  are  done,  and 
their  notoriety  as  affording  evidence  of  notice  as  to  the  adverse 
character  of  the  possession. 

It  seems  formerly  to  have  been  held,  that  a  sole  claim  by  one 
tenant,  without  more,  could  never  change  the  character  of  the 
possession :  2  Greenl.  Cruise  on  Beal.  Prop.  394,  sec.  15,  and  note. 
But  the  current  of  English,  as  well  as  American  cases,  sustains 
the  doctrine,  that  an  ouster  may  be  presumed  from  an  exclusive 
and  peaceable  occupancy  for  a  long  space  of  time. 

In  Doe  ex  dem.  IHshar  and  Tayhr  v.  Prossevy  1  Oowp.  217,  the 
tenant  had  occupied  thirly-siz  years.  Lord  Mansfield  said  that 
such  length  of  possession  was  more  than  quadruple  the  time  given 
by  the  statute  for  tenants  in  common  to  brinu  their  action  of 
account,  if  they  had  thought  proper  to  do  so,  mimely,  six  years. 
''  But  in  this  case,''  he  added,  "  there  is  no  evidence  whatsoever 
of  any  account  demanded,  or  of  any  payment  of  rents  and 
profits,  or  of  any  claim  by  the  lessors  of  the  plaintiff,  or  of  any 
acknowledgment  of  title  in  them,  or  of  those  in  whom  tb^ 
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would  now  Bet  up  a  right;  therefore  I  am  clearly  of  opinion,  aa 
I  was  at  the  trial,  that  an  undisturbed  and  quiet  possession  for 
such  a  length  of  time  is  a  sufficient  ground  for  the  jury  to  pre- 
sume an  actual  ouster,  and  that  they  did  right  in  so  presuming/' 
The  other  judges  concurred  in  his  opinion.  It  was  conceded 
in  that  case,  that  if  the  tenant  in  common  held  possession  eo 
nomine,  no  length  of  time  would  bar  his  co-tenant;  for,  hold- 
ing as  tenant  in  common  was  an  affirmation  of  his  co-tenant's 
title,  as  well  as  his  own.  It  was  further  said  by  Lord  Mans- 
field, "  that  some  ambiguity  seems  to  have  arisen  from  the  term 
'actual  ouster,'  as  if  it  meant  some  act  accompanied  by  real 
force,  and  as  if  a  turning  out  by  the  shoulders  were  necessaiy. 
But  that  is  not  so.  A  man  may  come  in  by  rightful  title,  and 
yet  hold  over  adversely  without  a  title."  In  Jackson  ex  dem. 
Bradi  et  al.  v.  WhUbeck,  6  Cow.  632  [16  Am.  Dec.  454],  the  same 
doctrine  was  asserted  by  the  supreme  court  of  New  York,  upon 
the  authority  of  the  above  case  in  Cowper.  In  Mehaffy  v.  Dobba, 
9  Watts,  363,  it  was  held  that  such  presumption  of  ouster  might 
be  indulged  from  possession  exceeding  twenty-one  years.  In 
Frederick  et  al.  v.  Gray,  10  Serg.  &  R.  182,  Tilghman,  C.  J.,  says: 
**  When  one  tenant  in  common  enters  on  the  whole,  and  takes 
the  profits  of  the  whole,  and  claims  the  whole  exclusively  for 
twenty-one  years,  the  jury  ought  to  presume  an  actual  ouster, 
though  none  be  proved."  In  Bolton  v.  EamiUon,  2  Watts  &  S. 
294  [37  Am.  Dec.  509],  the  supreme  court  of  Pennsylvania  re- 
view the  former  decisions  of  that  state,  and  they  ingrafted  a 
qualification  upon  the  doctrine,  formerly  held  in  the  two  cases 
last  above  cited,  holding  that  where  a  claim  of  exclusive  owner- 
ship by  the  tenant  was  manifested  by  his  acts,  ''  such  acts  ought 
so  necessarily  and  notoriously  to  import  a  claim  of  exclusive  right, 
as  to  apprise  the  co-tenant  of  the  nature  and  existence  of  it;" 
and  a  majoiity  of  the  court  held,  that  although  the  exclusive 
perception  of  the  profits  by  one  tenant  in  common,  for  a  period 
exceeding  twenty-one  years,  raised  a  natural  presumption  of 
ouster,  upon  which  the  jury  may  find  the  fact  to  exist,  if  it  sat- 
isfies their  minds,  yet  the  law  will  not,  from  this  fact  merely, 
raise  a  presumption  of  such  ouster.  In  Abercombie  v.  Baldwin 
et  al.,  15  Ala.  363,  this' court  held,  as  the  principle  deducible 
from  many  authorities,  cited  in  the  opinion  of  the  late  chief 
justice,  that  the  possession  of  one  tenant  in  common  may  be- 
come antagonistic,  and  exclusive  of  a  co-tenant,  and  will  become 
so,  by  an  unequivocal  and  notorious  denial  of  the  right  of  his 
co-tenant. 
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These  authorities,  and  the  cases  referred  to  in  them,  may  suf- 
fice to  show,  that  in  cases  where  the  title  is  complete  in  the 
tenants  in  common,  there  are  circumstances  under  which  an  ad« 
▼ersary  claim  to  the  entirety  may  be  set  up  by  one  of  the  tenants 
430  as  to  bar  the  right  of  his  co-tenant  by  the  operation  of  the 
statute  of  limitation.  We  regard  the  case  of  Doe  ex  dem.  Fishar 
and  Taylor  y.  Prosser,  mipray  as  correctly  stating  the  law  upon 
this  point.  It  has,  so  far  as  we  have  examined  the  question, 
been  generally  followed  by  the  American  courts.  It  is  well  set- 
tled, that  although  the  statute  of  limitations  does  not  apply  to 
any  demand  purely  equitable,  yet  courts  of  equity,  acting  accord- 
ing to  legal  analogies,  adopt  it  in  cases  analogous  to  those  in 
which  it  applies  at  law:  StackhoiLseY.  Bamston,  10  Yes.  453;  Choi' 
mondely  y.  Clinton,  2  Meriy.  173.  But  where  the  remedy  at  law 
and  in  equily  is  concurrent,  the  statute  of  limitations  applies 
alike  to  both  forums:  Wood  y.  Wood  etal,,3  Ala.  756;  Johnson  y. 
Johnson,  5  Id.  90,  and  cases  cited. 

Let  us  apply  the  analogy  of  the  statute  to  the  case  made  by  the 
facts  before  us.  Had  the  compainants'  title  been  legal,  and  had 
their  ancestor,  or  the  person  from  whom  he  purchased,  actually 
been  ousted  for  more  than  twenty  years,  his  right  of  entiy  and 
his  action  of  ejectment  to  recoyer  the  possession  would  haye 
been  barred.  Had  an  action,  before  the  expiration  of  the  twenty 
years,  been  instituted  for  an  account  for  rents  and  profits,  then 
the  party  could  only  haye  recoyered  for  six  years  back,  by  anal- 
ogy, to  the  action  of  account:  Leuuis  y.  Stafford^  4  Bibb,  319; 
Prince  y.  Heylin,  1  Atk.  493.  In  the  case  before  us,  the  com- 
plainants claim  to  haye  deriyed  their  interest  of  one  moiety  of 
the  land,  and  the  right  to  a  participation  to  the  same  extent  in 
the  rents  and  profits,  as  heirs  of  Thomas  Johnson,  who  pur- 
chased the  same  of  J.  Lyon,  on  the  eleyenth  day  of  March,  1816, 
in  the  state  of  South  Carolina. 

It  appears  that  on  the  eighth  day  of  April,  1813,  Daniel 
Juzan,  James  Lyon,  and  Dayid  Files  entered  into  a  written 
agreement,  by  which  Juzan  sold  to  L.  and  F.  the  land  in  con- 
troversy, for  which  it  was  agreed  they  should  pay  him  four 
thousand  dollars,  as  follows:  six  hundred  dollars  prompt  pay- 
ment, and  fiye  hundred  dollars  every  six  months  thereafter,  until 
the  whole  should  be  paid;  and  when  the  whole  purchase  money 
should  be  paid,  Juzan  was  to  make  them  a  title  to  the  land,  he 
retaining  that  portion  of  it  which  he  then  had  in  occupation, 
until  the  completion  of  the  payment.  This  agreement  was 
sigi^ed  by  all  the  parties.     Two  receipts  of  money  by  Juzan  are 
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indorsed  upon  it— one  of  two  hundred  and  fifty  dollars,  bearing 
the  same  date  with  the  agreement,  which  does  not,  however, 
state  by  whom  such  payment  was  made;  the  other^or  three  hun« 
dred  and  fifty  dollars,  paid  on  the  day  following — namely,  the 
ninth  of  April,  1813,  by  David  Files.  No  other  payment  appears 
to  have  been  made  under  this  agreement,  and  there  is  no  proof 
which  of  the  two,  Files  or  Lyon,  paid  the  two  hundred  and  fifty 
dollars.  The  bill  charges  that  upon  the  payment  of  the  six  hun* 
dred  dollars  by  Files  and  Lyon,  they  took  possession  of  such 
portion  of  the  land  as  was  not  reserved  by  the  agreement  for  the 
use  of  JujEan,  and  erected  a  grist  and  saw  mill  on  a  creek  upon 
the  land.  The  defendant,  Toulmin,  answers,  that  as  to  the  pay* 
ments,  he  has  *'no  personal  or  accurate  knowledge,"  and  re* 
quires  strict  proof  thereof.  He  also  states  that  Files  took 
possession  of  a  few  acres  of  said  land,  after  the  agreement  was 
made  by  him  and  Lyon  with  Juzan,  in  1813,  and  erected  a  mill 
and  a  small  log  cabin;  but  that  the  mill  was  soon  destroyed,  and 
Files  having  lived  in  the  cabin  about  a  year,  abandoned  it  and 
removed  from  the  county  of  Mobile  and  went  to  reside  in  some 
other  section  of  the  state;  **  that  about  the  same  time  Lyon  left 
the  state,  and  has  never  since  returned,  nor,  as  far  as  respondent 
knows,  has  he  since  been  heard  of." 

The  defendant  further  answers,  that  at  the  time  Files  left 
the  place,  both  he  and  Lyon  intended  to  abandon  the  contract 
with  Juzan  for  the  purchase  of  said  land,  but  that  three  years 
subsequent  thereto,  Files  returned  to  Mobile  and  opened  a  new 
n^otiation  with  Juzan  for  the  purchase  of  said  tract,  which,  it 
appears,  embraced  some  one  thousand  nine  hundred  acres,  and 
upon  which  Juzan  had  continued  to  reside,  **  and  at  this  time 
said  Files  caused  to  be  recorded  the  original  agreement  for  the 
purchase  of  the  premises  referred  to  in  complainants'  bill " — 
which  original  agreement,  at  the  time  of  the  new  negotiation,  the 
answer  avers  had  been  forfeited  on  account  of  the  non-f ulfill* 
ment  of  its  stipulations  on  the  part  of  Files  and  Lyon.  The 
answer  then  sets  out  the  purchase  made  by  Files  of  Juzan  of  said 
land  and  the  execution  of  a  deed  by  the  latter  to  Files,  on  the 
twenty-second  of  April,  1816,  in  consideration  of  the  sum  of  three 
thousand  nine  hundred  dollars,  with  the  usual  covenants  of  war- 
ranty, and  a  mortgage  of  the  same  date,  upon  the  lands,  executed 
by  Files  to  Juzan  to  secure,  the  payment  of  two  thousand  dollars 
by  the  last  day  of  June,  1816,  and  the  further  sum  of  one  thou- 
sand four  hundred  dollars  by  the  fifteenth  day  of  December  fol* 
lowing.    This  deed  and  mortgage  appear  to  have  been  duly  ao* 
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knowledged  and  recorded  in  the  clerk's  ofSce  of  the  county  court 
of  the  county  of  Mobile,  where  the  land  lies.  The  original 
agreement  appears  to  have  been  received  for  record  and  recorded 
on  the  tenth  of  Januaiy,  1816,  as  is  shown  by  the  certificate 
of  the  clerk  indorsed  upon  the  same,  but  without  any  proof  or 
acknowledgment  of  its  execution.  The  deed  from  Lyon  to 
Johnson,  above  alluded  to,  purporting  to  convey  an  undivided 
moiety  of  the  land,  in  consideration  of  one  thousand  dollars,  and 
with  the  usual  covenants  of  warranty,  appears  to  have  been 
spread  upon  the  record  in  Mobile,  on  the  fifteenth  of  Septem- 
ber, 1818,  upon  proof  of  its  execution  in  the  state  of  South  Car- 
olina, the  certificate  of  which  is  informal  and  insufiBicient  to 
admit  it  to  record.  It  appears  also  that  Files  continued  in  pos- 
session until  1820,  when  he  departed  this  life,  and  administration 
was  granted  on  his  estate  to  one  Austill,  upon  whose  petition, 
in  1823,  to  the  orphans'  court  for  the  sale  of  said  land  by  reason 
of  a  deficiency  of  the  personal  assets  to  pay  the  debts  of  the  in- 
testate, said  land  was  duly  ordered  to  be  sold  by  said  court, 
which  order  was  made  the  tenth  of  March,  1824;  and  commis- 
sioners were  appointed,  who  made  the  sale  the  first  Monday  in 
May,  1825;  the  same  being  sold  subject  to  the  mortgage  given 
by  Files  to  Juzan.  The  defendant  Toulmin  became  the  ptuv 
ehaser,  at  the  price  of  eight  hundred  and  fifty  dollars,  which 
added  to  the  sum  then  due  upon  the  mortgage  which  Toulmin 
has  since  paid,  made  the  sum  of  three  thousand  nine  hundred 
and  one  dollars.  In  regard  to  this  purchase,  Toulmin  answers 
that  at  the  time  he  made  it  '*  he  fully  believed,  and  still  believes 
that  the  said  sale  was  legal,  and  that  it  completely  divested  the 
heirs  of  said  David  Files  of  all  title  either  at  law  or  in  equity, 
and  that  at  the  time  of  said  purchase  he  was  wholly  ignorant  of 
any  title  or  right  in  or  to  said  premises  of  said  Lyon,  or  of  any 
other  person  claiming  through  or  under  him,''  etc.  The  answer 
also  states,  that  immediately  after  said  purchase,  Toulmin  took 
possession,  etc.  The  commissioners'  deed  to  Toulmin  bears 
date  the  sixth  of  June,  1828.  Toulmin  has  also  proved  a  deed 
from  the  heirs  of  Juzan,  to  whom  he  tendered  an  interest  in  his 
purchase,  but  all  of  whom,  except  one  of  them,  declined,  and 
that  one  has  an  interest  with  him  in  the  land.  The  bill  in  this 
case  was  filed  on  the  twenty-seventh  day  of  February,  1846, 
These  are  substantially  the  facts  disclosed  by  the  record,  em- 
bracing copies  of  the  several  deeds  exhibited,  and  by  the  con* 
sent  of  counsel,  regarded  as  proved. 
It  will  be  observed  that  Files,  and  those  claiming  to  hold  under 
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him,  have  been  in  tbe  ezclusiye  perception  of  the  rents  and  profits 
of  the  land  since  the  twenty*second  of  April,  1816,  a  period  of 
nearly  thirty  years:  that  he  and  they  have  not  only  been  in  re- 
ceipt of  the  profits,  bat  in  the  ezclusive  and  uninterrupted  pos- 
session of  the  premises  during  all  this  time,  holding  under  a 
deed,  duly  recorded  (and  "whicJi  registration  gives  notice  to  the 
world),  made  to  Files  individually.  Now  had  the  title  of  Files 
and  Lyon  been  legal,  and  had  the  latter,  or  those  claiming  un- 
der him,  instituted  his  or  their  action  of  ejectment,  tmder  the 
decisions  above  referred  to,  a  jury  might  have  presumed,  and  it 
would  have  been  their  duty  to  have  found  an  actual  ouster:  and 
consequentiy  a  recovery  could  not  have  been  had. 

But  it  is  strenuously  contended  that  the  registration  of  the 
original  agreement  by  Files,  as  stated  in  the  answer  to  have 
been  made  at  the  same  time  the  new  arrangement  was  entered 
into,  is  an  admission,  on  his  part,  that  he  held  in  subservience 
to  such  agreement,  and  not  hostile  to  it.  We  would  observe 
that  either  the  certificate  of  tbe  clerk  or  tbe  answer  is  at  fault 
in  stating  the  time  of  the  registration  of  this  agreement.  The 
first  shows  it  to  have  been  the  tenth  of  January,  1816;  the  latter, 
the  twenty-second  of  April  following.  But,  considering  it  in  the 
strongest  light  against  the  defendant,  what  does  placing  the 
agreement  on  record  amount  to  ?  One  would  naturally  suppose, 
in  the  absence  of  all  explanatory  evidence,  or  of  any  circum- 
stance conducing  to  a  contrary  conclusion,  that  Files  considered 
this  agreement  as  still  subsisting,  and  that  his  entry  and  posses- 
sion was  in  subordination  to  the  titie  thus  recognized.  But,  it 
must  be  remembered,  the  fact  of  recording  is  stated  in  the  an- 
swer, and  tbe  defendant  in  the  same  connection,  and  in  the  sen- 
tence immediately  succeeding  tbe  averment,  states  that  at  the 
time  it  was  considered  both  by  Files  and  Juzan  that  the  original 
agreement  had  been  forfeited  by  reason  of  tbe  non-compliance 
by  Files  and  Lyon  with  its  stipulations.  Should  we  not  regard 
what  tbe  defendant  says  in  his  favor,  as  well  as  that  portion  of 
his  answer  which  makes  against  him,  the  whole  being  irrespon- 
sive to  any  allegation  in  the  bill  and  in  reference  to  the  same 
agreement?  Be  this  as  it  may,  we  think  the  conclusion  which 
the  counsel  for  the  plaintiffs  in  error  draws  from  this  act  can 
not  be  supported.  The  agreement  was  not  such  an  instrument 
as  the  law  required  or  authorized  to  be  recorded.  It  was  not 
proved  or  acknowledged,  so  as  properly  to  be  registered,  if 
the  law  had  been  otherwise.  What  conceivable  object  could 
Files  have  had  in  lodging  it  with  the  clerk?    To  this  inquiry, 
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the  record  furnishes  no  answer.    Certain  it  is,  that  he  made  a 
new  agreement  with  Juzan  different  from  that,  and  on  his  indi* 
Tidiial  account,  which  is  inconsistent  with  the  idea  of  his  insist- 
ing upon  the  original  agreement  as  valid.   Besides,  if  the  order- 
ing to  be  spread  upon  the  record  the  original  agreement,  which 
the  law  did  not  recognize  as  an  instrument  for  registration,  and 
this,  too,  without  acknowledgment  or  proof,  be  an  admission 
by  Files  of  its  validity,  as  showing  a  joint  interest  in  Lyon,  the 
same  argument,  when  applied  to  the  subsequent  registration  of 
Files'  individual  deed  from  Juzan,  which  the  law  admitted  to 
record,  and  which  was  duly  acknowledged,  would,  a  fortiori^ 
establish  a  contraiy  conclusion.    When  both  instruments  were 
recorded,  such  record  would  but  furnish  notice  of  inconsistent 
repugnant  agreements,  and  of  the  abandonment  of  the  agree- 
ment of  1813,  by  which  Files  and  Lyon  contracted  for  a  joint 
interest,  by  entering  into  a  new  and  different  contract  by  which 
Piles  acquires  the  title  exclusively  in  himself.     We  conclude, 
therefore,  that  the  recording  of  this  instrument  is  not  sufficient 
to  prevent  the  adverse  claim  of  Files  from  dating  contempora- 
neously with  his  possession  under  his  deed  from  Juzan,  and  in 
this  view,  according  to  the  legal  analogy,  the  statute  of  limita- 
tions should  put  an  end  to  this  controversy:  See  Iter  v.  Eotdh, 
3  How.  (Miss.)  276. 

As  to  the  defense  insisted  on  by  the  counsel  for  Toulmin, 
namely,  that  he  is  a  bona  fide  purchaser  without  notice  of  Lyon's 
claim,  it  is  not  made  out.  If  he  purchased  without  notice,  the 
answer  is  too  inartificially  drawn  to  enable  us  so  to  determine. 
When  a  respondent  would  rest  his  purchase  upon  this  defense, 
he  must  deny  notice  fully  and  positively,  though  it  be  not 
charged  in  the  bill,  and  if  facts  be  charged  from  which  such 
notice  may  be  inferred,  he  must  deny  such  facts.  Tested  by 
this  rule,  the  answer  in  this  particular  is  wholly  insufficient. 

But  this  aside,  there  is  another,  and  to  our  minds  a  most  sat- 
isfactoiy,  ground  upon  which  the  relief  prayed  by  this  bill 
should  be  denied. 

The  contract  under  which  complainants  claim  to  have  derived 
their  equity  was  entered  into  near  thirty-four  years  before  the 
filing  of  the  bill.  It  was  executoiy,  requiring  the  vendor  of 
their  ancestor,  before  his  interest  in  the  land  could  completely 
attach,  to  pay  a  large  sum  of  money.  There  is  no  satisfactory 
evidence  afforded  l^  the  record  before  us  that  he  ever  paid  one 
dollar.  But  conceding  that  he  made  the  payment  of  two  hun- 
dred and  fifty  dollars,  which  is  indorsed  on  the  agreement  on 


220  Johnson  v.  Toulmin.  [Alabama, 

the  day  it  was  executed,  this  inconsiderable  sum  is  all  that,  with 
any  plausibility,  can  be  claimed  for  him.  Since  then,  the  only 
recognition  of  the  contract  is  his  sale  to  Johnson,  in  1816.  He 
takes  no  steps  whatever  to  complete  the  contract — no  demand 
for  rents  and  profits,  but  so  far  as  the  record  discloses,  there 
has  been  a  silent,  continuous  acquiescence  since  the  purchase 
by  Files  of  his  ezdusiTe  claim  and  possession.  When  the  con- 
tract was  made,  in  1813,  the  counijy  was  comparatively  unim- 
proved. It  was  before  the  change  of  flag,  and  it  was  then 
difficult  to  determine  anything  respecting  the  prospective  appre- 
ciation of  the  land  in  value.  Lyon  leaves  the  oountiy  volun- 
tarily and  never  returns. 

These  and  other  drcumstances  bring  this  case  within  the 
principle  frequently  recognized  by  the  courts  of  equity,  as  well 
as  by  the  elementary  writers  upon  the  subject,  *'that  long 
acquiescence  and  laches  by  a  party  out  of  posisession,  produc- 
tive of  much  hardship  and  injustice  to  others,  can  not  be 
excused  except  by  showing  some  actual  impediment  or  hinder- 
ance  caused  by  the  fraud  or  concealment  of  the  party  in  pos- 
session, which  will  appeal  to  the  conscience  of  the  chancellor:'* 
See  Wagner  el  aJt.  y.  Baird  et  (d.,  7  How.  234,  and  cases  cited. 
It  has  well  been  observed,  that  though  no  statute  of  limitationa 
apply,  yet  the  court  of  equity,  acting  upon  a  principle  peculiarly 
its  own,  founded  on  the  lapse  of  time  and  the  staleness  of  the 
demand,  in  its  desire  to  promote  the  peace  and  repose  of  society, 
will  not  interfere  to  grant  relief  when  there  has  been  gross 
laches  in  prosecuting  rights,  or  long  acquiescence  in  the  asser- 
tion of  adverse  claims.  See  case  above  cited,  and  Jwum  y.  Ihulr 
min,  9  Ala.  694  [44  Am.  Dec.  448],  and  cases  cited. 

Here  there  has  not  only  been  a  gross  neglect  in  the  assertion 
of  rights,  but  a  total  failure  to  comply,  on  the  part  of  Lyon, 
with  the  stipulations  of  the  contiact  in  the  payment  of  the 
money  which  he  covenanted  to  pay  before  he  could  obtain  a 
title  to  the  land.  This  is,  of  itself,  in  our  opinion,  a  sufficient 
reason  to  refuse  relief.  In  this  country,  where  the  price  of 
lands  is  so  fluctuating — ^where  they  so  frequently  change  hands, 
there  is  more  reason  for  discouraging  stale  and  antiquated 
demands  in  respect  of  their  purchase,  and  for  requiring  the 
exercise  of  reasonable  diligence  in  the  prosecution  and  asser- 
tion of  rights  relating  to  them,  than  in  those  countries  where 
such  description  of  property  has  a  more  permanent  and  fixed 
falue. 

After  the  most  mature  deliberation  we  have  been  able  to  gite 
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tliis  case,  we  are  satisfied  the  decree  of  tbe  chancellory  denyiiig 
the  relief  prayed,  should  be  affirmed. 

TsAT  Onb  Co-tbnast  mat  Oitst  Another  and  Hold  Adtxrselt  to  Him, 

and  "whiit  constitutes  snoh  ouster  and  advene  poasessiony  see  Town  ▼.  Need* 

hixan,  24  Am.  Bee.  246;  Jackaon  v.  Whiibeck,  1(5  Id.  454;  Thoma$  ▼.  Qanant 

25  Id.  708;  Dm  v.  WM,  Id.  711;  OiOaapU  v.  Osbum,  13  Id.  136;  Cb^ 

nuxn  ▼.  HiOeheMon,  6  Id.  649;  Lodge  ▼.  Paltenon^  27  Id.  336;  Den  ex  dem, 

XeredUh  v.  Andres^  45  Id.  504;  Hcumum  ▼.  Jamee,  Id.  296,  and  note; 

Biaird  ▼.  BoAnTB  Eein,  31  Id.  399;  PkUipe  ▼.  Oregg,  86  Id.  158,  and  note 

166;  Walam  v.  Oregg,  Id.  176;  Lofton  v.  ffatnilUm,  37  Id.  509»  and  note; 

CoUmm  ▼.  i/(uon,  43  Id.  292;  and  note;  Froeman  on  Ck>-tenanpy  and  Par* 

tition,  sec.  301. 

CouBTB  ov  Egumr  abb  not  wixbin  Statdtb  ov  Limitationb  nr  Tnaa, 

but  have  always  felt  bound  to  conform  to  its  prinoiplea:  W<mnuEier  t.  Ais- 

inrk,  23  Am.  Dec  748,  and  note;  Pugh  ▼.  Bell,  15  Id.  142;  Cocke  ▼.  MeOiih 

flus,  17  Id.  809;  SheWg  v.  Shelbif,  5  Id.  686;  Ikwne  t.  Ketmy,  12  Id.  367,  and 

note;  CoUard  v.  TuUle,  24  Id.  627;  Armstrong  ▼.  Campbell,  Id.  556,  and  notof 

Belknap  v.  Gleawn,  27  Id.  721;  Kcmev.  Bhodgood,  11  Id.  417;  WaUerY. 

Demmt,  25  Id.  134;  JteeoeeY.  Dougherty,  27  Id.  496;  BeedY.  Bvttoek,  12 Id. 

845;  PerHM  ▼.  CartmeO,  42  Id.  753;  SmXUe  ▼.  S{^  44  Id.  156;  A9ke¥t  r. 

Hooper,  28  Ala.  634. 

WflEBx  EsMSDT  AT  Law  AND  IN  EQumT  IB  CoNCUBAKHT,  Statute  ap- 
plies: Dugan  v.  CfiUings,  43  Am.  Deo.  306. 

Acknowledgment  to  Remove  JUk  ov  Statute  ov  Limitations:  See 
MUioU  V.  Leake,  32  Am.  Deo.  314;  Ileyer  t.  Pruyn,  34  Id.  369,  note. 

Want  ov  Nonox  must  be  Denied  Positivxlt  by  one  who  rdiea  upon  it 
as  a  defense:  See  NantM  v.  McPhenon,  18  Adu  Dea  216;  Blake  v.  /ones,  21 
Id.  530. 

Ck)UBTs  ov  Equttt  Disoountenance  Laches  and  Neglbct,  and  refuse 
their  aid  to  stale  demands:  Perkina  v.  CartmeU,  42  Am.  Dea  753;  Pugh  v. 
BeU,  15  Id.  142;  Frame  v.  Kenny,  12  Id.  369,  note;  Askew  v.  Hooper,  28  Ala. 
634. 

NonoB  must  be  Denied  Positivelt  and  Bzpucitlt  to  oonetitiite  de- 
fense '*banajlde  purchaser  without  notice:"  LedbeUer  v.  YToOer,  81  Ahk 
176,  citing  the  principal 
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[18  ATiABilf ,  182.] 

Salb  bt  Shebdv  avteb  Rktubn  Day  ov  Writ  ov  Exxoomnr  n  Yois^ 

and  a  purchaser  at  such  sale  acquires  no  title. 

ftsniESENTATIONB    MaDE    BT    OnE    PaBTT    TO    ANOTHER,  THAT  LaND  WAI 

LiABLB  TO  Sale  xtnder  Execution,  when  in  truth  it  was  not,  does 
not  estop  the  fonner  from  asserting  his  legal  title  against  the  pniohaser, 
although  it  might  be  otherwise  in  a  court  of  equity. 
Leqal  EsrroppEL  does  not  Only  Opekatb  bt  Way  ov  Pbouuutino  liin 
who  has  the  legal  title  from  asserting  it,  but  alM>  to  pees  the  title  to  hin 
in  whose  favor  the  estoppel  works. 
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TfeNAirr,  AJTXB  Hi  has  Yibudxd  up  PosuasTOH,  may  aasert  tiila  pair»> 
mount  to  that  of  his  former  landlord,  and  his  previous  tenancy  is  no  bar 
to  his  reooFery. 

Ax  action  of  ejectment  to  recover  a  lot  of  land  in  Butler 
county.  Defendant  claims  under  one  Caldwell,  who  purchased 
said  land  at  sheriff's  sale,  under  an  execution  issued  September 
6y  1838,  returnable  on  the  first  Monday  in  Februaiy,  1839,  said 
sale  having  taken  place  on  the  ninth  of  February,  1839,  and 
after  the  return  day  of  the  writ.  Plaintiff  was  present  at  the 
sale  and  advised  said  Caldwell  to  buy,  promised  to  redeem  said 
land  from  him,  and  afterwards  occupied  it  as  his  tenant.  The 
remaining  facts  are  stated  in  the  opinion. 

Stone  and  Judge ^  for  the  plaintiff  in  error. 

WaU»^  for  the  defendant  in  error. 

By  Court,  Daboan,  0.  J.  In  the  case  of  Morgan  v.  Bamsey^ 
15  Ala.  190,  we  held  that  a  sheriff  had  no  power  to  sell  land 
under  an  execution,  after  the  return  day  of  the  writ,  and  that 
a  sale  by  him  afterwards,  unless  his  authority  was  revived  by 
some  new  process,  would  not  pass  the  title  to  the  purchaser. 
We  were  forced  to  this  conclusion  by  the  decisions  of  thid  court 
previously  made,  and  it  must  now  be  considered  as  the  settled 
law:  See  Barton  v.  Lockhart^  2  Stew.  &  P.  109;  Bdbo  v.  Thomp' 
son,  3  Id.  385;  Farmers*  Bank  of  Chattahoochee  v.  Beid,  3  Ala. 
299.  As  the  sheriff  sold  the  land  after  the  return  day  of  the  exe- 
cution, he  acted  without  legal  authoriiy,  and  no  title  passed  hy 
his  sale  to  the  purchaser. 

We  also  held  in  the  case  of  McPherson  v.  WaUers,  16  Ala.  714, 
that  if  one  induced  another  to  purchase  land  at  sheriff's  sale, 
representing  that  the  land  was  liable  to  be  sold  under  the  exe- 
cution, when  in  truth  it  was  not,  that  the  parly  was  not  estopped 
at  law  from  asserting  his  legal  title  against  the  purchaser  at 
sheriff's  sale,  although  he  might  be  in  a  court  of  equity.  I 
have  reflected  on  this  decision  since  it  was  made,  and  am  thor- 
oughly satisfied  it  is  correct,  for  the  legal  title  to  land  must 
always  prevail  in  an  action  of  ejectment,  and  I  can  not  conceive 
how  the  title  to  land  can  pass  at  law  by  fraudulent  representa- 
tions, or  by  acts  or  conduct  in  pais,  witJiout  deed.  As  I  under^ 
stand  a  l^gal  estoppel,  it  does  not  operate  by  way  of  prohilnt- 
ing  him  who  has  the  legal  title  from  asserting  it  only,  but 
operates  by  way  of  passing  the  title  to  him,  in  whose  &vor  the 
estoppel  works:  Bean  v.  Welsh,  17  Id.  770,  and  cases  therein 
cited.    In  an  action  at  law,  therefore,  to  prevent  the  plaint'fl 
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from  recoyering  on  the  ground  that  he  is  estopped  from  assert- 
ing his  title,  the  estoppel  must  be  of  such  a  character  as  will 
pass  the  legal  title  from  the  plaintiff  and  vest  it  in  him  who 
claims  the  benefit  of  the  estoppel. 

But  it  is  supposed  that  the  plaintiff  is  estopped,  because  after 
the  sale  of  the  land,  he  agreed  with  Caldwell,  the  purchaser,  to 
rent  it  of  him,  and  did  occupy  it  afterwards  as  his  tenant.  It 
is  true  that  one  who  rents  land  from  another  and  receives  pos- 
session of  him  can  not  set  up  title  in  himself,  or  a  stranger,  to 
defeat  a  recoveiy  by  the  landlord.  This  principle  is  so  familiar, 
that  it  needs  no  authority  to  support  it.  He  may  buy  the  title 
of  his  landlord,  or,  if  the  title  be  assigned  or  transferred  to  an- 
other during  the  lease,  he  may  set  this  up  in  bar  of  the  land- 
lord's rights  to  recover;  but  so  long  as  the  title  remains  in  the 
same  condition,  the  tenant  who  receives  possession  from  his 
landlord  can  not  be  permitted,  whilst  he  retains  that  possession, 
to  dispute  the  title  under  which  he  entered  by  setting  up  title 
in  himself,  or  in  a  stranger.  But  no  authority  can  be  found 
which  would  forbid  the  tenant,  after  he  had  yielded  up  the  pos- 
session, from  asserting  paramount  title  to  that  of  the  landlord. 
Indeed,  all  the  authorities  agree,  that  if  one  has  the  title  to 
land  but  obtains  the  possession  by  contract  of  lease  from  an- 
other, although  he  can  not  dispute  the  title  of  him  from  whom 
he  obtained  possession,  so  long  as  the  tenancy  continues,  yet 
after  this  is  terminated,  and  he  has  restored  the  possession,  he 
may  then  assert  his  title  paramount  against  his  former  landlord, 
and  his  previous  tenancy  can  not  bar  him  of  his  right  to  recover. 

Applying  these  general  principles  to  the  record  before  us, 
they  show  tjhat  the  court  did  not  err,  and  the  judgment  most 
be  affirmed. 


Salk  atteb  Bkcubk  Bat  ov  Wbtt  Von),  and  no  title  vests:  See  Free- 
man  on  Executions,  see.  106,  and  cases  cited  in  note;  see  also  other  cases 
dted  in  same  note,  where  the  contrary  doctrine  is  held. 

Fbaudulent  Befbesentations  to  Thibd  Pabtt  Cbbatb  Estofpel, 
when:  See  WelU  v.  BigginSf  13  Am.  Dec.  235,  and  extensive  note;  DeseU  v. 
Odell,  38  Id.  628,  and  note. 

To  Pass  Estate  bt  Estoppel,  the  party  most  have  power  to  pass  it  by  a 
direct  conveyance:  Dugal  v.  Fryer,  22  Am.  Dec  ^8» 

AVTKB  SUBBENDEB  OF  POSSESSION,  TeSAST  MAT  ASSEBT  SUPEBIOB  TnUi 

or  HucasLF:  Bank  qf  Uticav,  Meraertau,  49  Am.  Dec,  189,  and  note. 

The  fbivcifal  case  is  cited  to  the  point  that  an  estoppel  can  only  be  ia- 
Toked  in  equity,  and  does  not  create  any  higher  legal  estate  in  the  party  in 
whose  iavor  it  works  than  he  at  first  had,  in  Bishop  v.  Blair,  36  Ala.  80; 
s]so,  in  BusaeU  v.  Ihrwin,  38  Id.  44,  to  the  point  that  a  tenant  is  estopped 
houk  denying  his  landlord's  title  without  a  snzzender  of  the  possession. 
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Spivey  v.  Mobbis. 

[18  AT.iBAMA,  3M.1 

FoBMsa  RiooTEBT  IN  Tbotkb,  UPON  Whigh  No  Exxounos  was  IssinED^ 
AND  Which  has  iror  bken  Satisfied,  it  no  bar  to  a  sabeeqnent  action  for 
the  same  canae,  against  one  who  claims  nnder  the  defendant  in  the  former 
action. 

An  action  of  troTar.  A  recoveiy  had  been  formerly  had 
against  one  Oden,  under  whom  the  defendants  chum,  which  xe- 
oovery  is  now  relied  upon  as  a  bar  to  this  action. 

Bice  and  Morgan,  for  the  plaintiff. 
Woodward^  for  the  defendant. 

By  Court,  CEwrov,  J.  The  question  in  this  case  is,  whether 
a  recovery  in  an  action  of  trover  by  the  plaintiff  against  one 
party,  but  without  execution  upon  a  satisfaction  of  the  judg- 
ment, is  a  bar  to  an  action  of  the  same  kind,  brought  by  the 
plaintiff  against  a  person  claiming  under  the  defendant  to  the 
former  judgment.  There  is  certainly  most  respectable  authority 
on  both  sides  of  this  question.  That  a  judgment  in  trover  for 
the  value  of  the  property  amounts  to  an  investiture  of  title  in  the 
defendant,  is  decided  in  Brown  v.  WooUon,  Cro.  Jac.  73;  Adams 
V.  Broughion,  And.  18;  S.  C,  Stra.  1078;  Murrell  v.  Johnson,  1 
Hen.  &  M.  450;  FU/yd  v.  Brottme,  1  Eawle,  121  [18  Am.  Dec.  602]; 
Marsh  v.  Pier,  4  Id.  285;  and  Foreman  v.  Neilson,  2  Bich.  Eq. 
287;  and  the 'law  is  similarly  laid  down  by  Mr.  Chitty  in  his  work 
on  Pleading,  p.  76,  and  in  8  Dane's  Abr.,  c.  77,  art.  1,  sec.  2;  see 
also  Keyworih  v.  EUl,  5  Eng.  Com.  L.  422;  8  Stark.  Ev.  1281; 
Wright  v.  WaUcer,  2  Hayw.  16.  On  the  other  hand,  the  follow- 
ing cases  hold  that  there  must  be  a  satisfaction,  in  order  to  vest 
the  title  to  the  chattel  in  the  defendant:  Morton's  Case,  Cro. 
Eliz.  30;  Ortertrout  v.  Boberis,  8  Cow.  43;  Mepfmm  v.  SeaweU,  6 
Har.  &  J.  211  [9  Am.  Dec.  512];  Norris  v.  BecJdey,  2  Bep.  Cons. 
Ct.  228;  Curtis  v.  Groat,  6  Johns.  168  [5  Am.  Dec.  204];  Sander- 
son V.  Caldwell,  2  Aik.  195;  Hopkins  v.  Hersey,  20  Me.  449;  and 
this  view  of  the  law  is  sustained  by  Sergeant  Williams:  Turner 
V.  Davies,  2  Saund.  148  b;  by  Shep.  Touch.,  title  Gift;  and  by 
Chancellor  Kent,  2  Com.  887.  It  seems,  also,  to  be  the  doctrine 
of  the  civil  and  French  law:  Dig.,  lib.  6, 35,  63;  Pothier,  Traite 
Droit  de  Propriete,  No.  864.  See  also  Jones  v.  McNeil  et  al,,2 
Bailey,  466,  where  it  is  said  if  the  recoveiy  in  trover  operates  as 
a  sale,  it  is  by  implication  of  law,  and  that  implication  can  only 
arise  from  satisfaction  of  the  value  found.  See  to  the  same  point, 
Drake  v.  Mitchell,  3  East,  251,  per  Lord  Ellenborouffh,  cited 
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in  2  Einne's  Compend.  19,  where  it  is  said,  **  it  seems  the  better 
opinion  that  a  judgment  without  satisfaction  does  not  change  the 
properly."  This  is  not  the  case  of  separate  suits  against  joint 
tort-feaserSy  but  the  tort  is  several,  and  we  have  no  hesitation  in 
pronouncing  that  to  constitute  a  bar  to  this  action,  the  former 
judgment  against  Oden  must  have  been  satisfied.  Until  then, 
no  property  vested  in  Oden,  and  consequentiy  he  could  transmit 
none  to  the  defendant  in  this  case.  This  conclusion  accords 
with  the  justice  of  the  case,  and  we  think  harmonizes  with  the 
general  principle  in  the  law,  which  forbids  that  a  clear  and 
acknowledged  right  of  action  once  vested  should  be  destroyed 
except  by  release  under  seal,  or  something  given  in  satisfaction 
of  the  wrong.  The  circuit  court  held  the  former  judgment  a 
bar.  It  erred.  Let  the  judgment  be  reversed  and  the  causa 
remanded. 

JUDOMSNTS,  WHEV  HOT  BaB  TO  SUBSEQUENT  AOTIONS:    See   Chkhutet  V, 

CcMde,  15  Am.  Deo.  238$  MioU  ▼.  Porter,  30  Id.  689;  Cook  v.  Ftnum/,  17 
Id.  157;  VaUian  v.  CouUier,  22  Id.  179;  Edelin  v.  HardcifB  Ltuee^  16  Id.  292) 
HinUm  v.  McNeU,  24  Id.  315;  Badger  v.  Titcomb,  26  Id.  611;  DomieU  ▼• 
ThanyMont  25  Id.  216;  0<Ue§  v.  Ooreham,  26  Id.  303. 


Adat  v.  Eohols,  Adm'b. 

[18  AUkBAXA,  863.] 

Bnatno  VmsroaMAscE  or  Pabol  AosE£M£!rr  fob  Sals  ov  Land,  npoD 
the  gioimd  of  part  performance,  will  not  be  decreed  mileas  the  facts  al- 
leged to  be  in  part  performance  be  clearly  proved;  and  the  contract  itaell 
as  alleged  in  the  bill  should  be  established  by  clear  and  definite  testi- 
mony. 

Bill  roR  Spkcifio  Performance  of  Parol  Agreement,  Which  has  bebit 
Denied  because  of  failure  to  make  out  a  proper  case,  will  be  retained  by 
a  court  of  equity  for  the  purpose  of  granting  compensation  to  one  who,  in 
faith  of  said  agreement,  has  made  valuable  improvements,  and  whoso 
remedy  at  law  is  incomplete. 

Where  Specific  Performance  has  been  Denied,  and  CoMFENSATioir 
Allowed,  the  land  may  be  charged  with  the  amount  ascertained  to  bo 
due  to  the  complainant,  as  against  the  vendor  and  his  representatives, 
unless  some  circumstances  render  such  a  decree  improper. 

COUBT  OAK  NOT  SaT  THAT  INSTRUMENT  PcJRPORTINO   TO    BE  RSCEIPT   maj 

not  carry  marks  upon  its  face  conclusive  to  show  that  it  is  not  a  g^Quino 
receipt. 

ViUDITT  OF  KeOBIFT  WhICH  HAS  BEEN  INTRODUCED  IN  EVIDENCE,  but  not 

acted  upon  as  such,  may  be  questioned  at  a  subsequent  period  by  tho 
master  to  whom  it  has  been  referred  to  determine  compensation,  whero 
its  only  use  is  to  swell  said  compensation,  for  reoaons  appearing  npon  ito 
face. 
Am.  Dbo.  Vol.  LII— 10 
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The  opinion  sufficiently  states  the  facts. 
Clay,  for  the  plaintiff. 
Bobinson,  for  the  defendant. 

By  Court,  Daboan,  C.  J.  To  entitle  a  complainant  to  a  de- 
cree for  the  specific  performance  of  a  parol  agreement  for  the 
sale  of  land,  on  the  ground  of  part  performance,  it  is  indifh 
pensable,  not  only  that  the  acts  alleged  to  be  in  part  perform- 
ance should  be  clearly  proved,  but  the  contract  itself,  as  alleged 
in  the  bill,  should  be  established  by  clear  and  definite  testimony. 
If  the  proof  fails  to  establish  the  contract  as  alleged,  or  if  any 
of  the  terms  be  left  in  doubt  or  uncertainty,  then  a  specific  per- 
formance can  not  and  ought  not  to  be  decreed,  for  it  "would 
then  be  uncertain  whether  the  chancellor  was  enforcing  the  con- 
tract the  parties  had  agreed  upon,  or  ^whether  he  was  making 
one  for  them,  and  decreeing  its  execution.  The  proof,  therefore, 
must  not  leave  the  contract  or  any  of  its  terms  in  doubt.  This 
is  the  result  of  all  the  well-considered  cases  on  this  subject: 
See  2  Story's  Eq.  Jur.  69,  sec.  764,  and  authorities  cited;  also 
Goodwin  v.  Lyon,  4  Port.  297,  and  the  cases  there  referred  to. 

Applying  this  principle  to  the  allegations  of  the  bill,  and 
to  the  proof,  we  fully  agree  with  the  chancellor,  that  the  evi- 
dence does  not  establish  the  contract  with  sufficient  certainty  to 
warrant  a  decree  for  a  specific  performance.  The  bill  alleges  a 
sale  by  Wayland  of  twelve  acres  of  land,  on  the  first  day  of 
January,  1837,  for  the  sum  of  four  thousand  dollars,  to  be  paid 
in  equal  annual  installments,  the  last  falling  due  the  first  of 
January,  1842;  consequently  the  purchase  money  was  to  be 
paid  in  five  annual  equal  payments.  It  also  alleges  that  in 
March,  1838,  the  complainant  sold  five  acres  and  a  fraction 
over  to  one  Bice,  who  agreed  to  pay  Wayland  two  thousand  dol- 
lars, but  that  Bice  being  dissatisfied  with  the  title  of  Wayland, 
it  was  agreed  that  Wayland  should  take  this  portion  back,  and 
credit  the  complainant  with  the  amount  of  two  thousand  dollars 
on  the  original  purchase,  thus  reducing  the  purchase  of  com^ 
plainant  to  six  acres  and  a  fraction,  and  the  purchase  money  to 
two  instead  of  four  thousand  dollars.  But  the  time  when  the 
payments  were  to  be  made  remained  the  same,  that  is,  the  two 
thousand  dollars  instead  of  four,  was  to  be  paid  according  to 
the  bill,  in  five  annual  installments.  Many  witnesses  were  ex- 
amined who  proved  the  contract  of  sale  and  the  amount  agreed 
to  be  given,  but  none  of  them  speak  of  the  time  the  payments 
Were  to  be  made  except  one,  who  says  that  the  money  was  to  be 
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paid  by  the  complainant  in  four  or  five  annual  installments. 
Now,  if  it  had  been  alleged  and  proved  that  the  entire  purchase 
money  had  been  paid  in  full,  this,  perhaps,  would  have  superseded 
the  necessity  of  proving  the  time  agreed  on  when  the  payments 
should  be  made;  but  it  will  be  at  once  seen,  that  when  all  the 
purchase  money  is  not  paid,  and  the  sale  is  on  credit,  that  the 
time  of  payment  becomes  material,  for  the  purpose,  at  least,  of 
ascertaining  the  amount  due  to  the  vendor.  The  testimony, 
however,  in  this  case,  leaves  it  in  doubt  whether  the  money  was 
to  be  paid  in  four  or  five  annual  installments,  and  it  is  shown 
that  part  of  the  purchase  money  is  still  unpaid;  a  decree  of 
specific  performance  was,  therefore,  correctly  refused. 

We  agree  also  with  the  chancellor,  that  although  a  decree  for 
a  specific  performance  can  not  be  allowed,  yet  this  is  a  case 
that  requires  that  the  bill  should  be  retained,  and  a  decree  ren- 
dered in  favor  of  the  complainant  for  the  amount  of  the  valua- 
ble improvements  made  by  him  under  the  contract,  and  also  for 
the  amount  he  had  actually  paid  as  part  of  the  purchase  money, 
for  the  rule  is,  that  when  a  purchaser  enters  into  possession, 
and  upon  the  faith  of  a  contract  has  made  valuable  improve- 
ments upon  the  land,  and  afterwards  files  his  bill  to  compel  a 
specific  perfonnance,  but  fails  to  make  out  such  a  case  as  enti- 
tles him  to  that  relief,  the  bill  may  be  retained  for  the  purpose 
of  aUowing  him  compensation  if  he  has  not  a  full  and  adequate 
remedy  at  law:  2  Story's  Eq.  Jur.  109,  sec.  749;  FraU  v.  Law,  9 
Cranoh,  456;  Phillips  v.  Thompson,  1  Johns.  Ch.  131;  Goodwin 
V.  Lyon,  4  Port.  814.  When  the  amount  to  which  the  com- 
plainant is  entitled  is  ascertained,  either  by  a  reference  to  the 
master,  or  upon  an  issue  of  qaanium  damnificalus,  I  think  it 
clear  that  the  chancellor  may  charge  the  land  with  the  payment 
of  the  amount,  unless  some  specific  right  has  attached  in  favor 
of  some  third  person  upon  the  land,  which  it  would  be  inequi- 
table to  displace  in  favor  of  the  complainant.  If  this  could  not 
be  done,  the  veiy  object  of  retaining  the  bill,  which  is  to  pre- 
vent a  failure  of  justice,  might  be  defeated.  In  the  case  before 
us,  the  complainant  made  the  improvements  on  the  land  which 
enhanced  its  value,  upon  the  faith  of  the  contract,  and,  no 
doubt,  under  the  belief  that  his  possession  would  never  be  dis- 
turbed, and  in  the  same  manner  paid  a  portion  of  the  purchase 
money.  If  he  should  be  now  remitted  to  the  orphans'  court  to 
receive  a  pro  rata  dividend  with  the  other  creditors  of  Wayland'a 
estate,  which  is  insolvent,  injury  would  result  to  him  from  the 
contract,  and  the  general  creditors  be  benefited  at  his  expense; 
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for  lie  has  increased  the  valae  of  the  land,  which  increased 
value  would  be  a  fund  for  common  distribution.  The  correct 
rule,  I  hold  to  be  this:  Whenever  compensation  is  allowed  and  a 
specific  performance  is  denied,  the  land  may  be  charged  with 
the  payment  of  the  amount  ascertained  to  be  due  to  the  com- 
plainant, as  against  the  vendor  and  his  representatives,  unless 
some  circumstance  appears  that  would  render  it  improper  to 
make  such  a  decree.  But  I  can  not  think  that  the  insolvenqy  of 
the  estate  of  Wayland  is  a  sufficient  reason  why  the  land  should 
not  be  charged  with  the  payment  of  the  sum  as  ascertained  to 
be  due  the  complainant  as  compensation.  The  general  cred- 
itors of  the  estate  have  acquired  no  specific  lien  on  the  land, 
and  have  no  greater  right  or  equiiy  than  Wayland  himself  had, 
and  if  we  could  be  warranted  in  decreeing  the  amount  of  com- 
pensation as  a  charge  on  the  land  against  Wayland,  I  see  no 
reason  why  it  should  not  be  done  against  his  heirs  and  adminis- 
trator, although  his  estate  may  be  insolvent.  We  therefore 
think  the  court  erred  in  refusing  to  charge  the  land  with  the 
payment  of  the  amount  ascertained  to  be  due  to  the  complain- 
ant, by  way  of  compensation. 

We  can  not  say  that  the  chancellor  erred  in  overruling  the 
exception  to  the  register's  report.  The  complainant  by  his 
amended  bill  exhibited  a  paper,  purporting  to  be  a  receipt  exe- 
cuted by  Wayland  to  him  for  the  sum  of  four  hundred  dollars, 
dated  February,  1841,  in  full  of  all  notes  then  due  by  complain- 
ant to  Wayland.  Before  the  hearing,  the  receipt  was  proved 
viva  voce  as  an  exhibit  in  the  usual  manner,  but  the  register,  in 
taking  the  account,  refused  to  allow  it  any  weight  as  evidence, 
because  the  instrument  upon  its  face  satisfied  him  that  Wayland 
never  executed  it  as  a  receipt,  although  the  signature  was  gen- 
uine. The  chancellor  upon  inspection  of  the  paper  was  of  the 
same  opinion,  and  coxifirmed  the  report  of  the  register.  The 
instrument  itself  is  not  before  us,  and  we  can  not  say  that  a 
paper,  purporting  to  be  a  receipt,  may  not  carry  marks,  or  evi- 
dence upon  its  face,  conclusive  to  show  that  it  is  not  a  genuine 
receipt,  although  the  signature  attached  to  it  may  be  in  the 
handwriting  of  him  whose  receipt  it  purports  to  be.  Had  the 
receipt  been  acted  on  by  the  chancellor  as  evidence,  in  his 
decree,  before  the  reference  was  ordered,  it  would  have  then 
been  too  late  to  raise  any  objection  to  it  in  taking  the  account; 
but  the  equity  of  the  bill  was  not  in  the  slightest  degree  de- 
pendent on  the  receipt,  nor  could  any  question  have  been  raised 
in  reference  to  it,  except  in  taking  the  account  before  the 
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register;  the  receipt  could  have  no  influence  except  in  swelling 
the  amount  of  compensation.  The  question  was,  therefore, 
raised  the  first  time  the  instrument  was  offered  to  be  used  as 
evidence,  and  notwithstanding  the  signature  to  it  may  have 
been  proved  viva  voce  to  be  in  the  handwriting  of  Wayland,  we 
do  not  think  this  precludes  the  examination  of  the  question  of 
genuineness,  when  that  question  is  raised  by  matter  apparent 
on  the  face  of  the  instrument  itself,  irrespective  of  the  signa- 
ture. 

The  only  error  in  the  decree  is  the  refusal  of  the  chancellor  to 
charge  the  land  with  the  sum  due  to  the  complainant.  For  this 
error  the  decree  must  be  reversed,  and  the  proper  decree  here 
rendered. 

It  is  ordered,  adjudged,  and  decreed,  that  the  final  decree  of 
the  chancellor  be  reversed,  and  the  court  here  proceeding  to 
render  such  decree  as  should  have  been  rendered,  it  is  ordered 
and  decreed  that  the  land  described  in  the  pleadings,  to  wit,  the 
six  acres  and  a  fraction,  claimed  by  the  complainant  to  have  been 
sold  by  Wayland  to  him,  be  charged  with  the  payment  of  one 
thousand  and  sixty-seven  dollars  and  fifteen  cents,  the  amount 
of  compensation  ascertained  to  be  due  the  complainant  by  the 
report  of  the  register,  and  if  said  sum  be  not  paid  within  ninety 
days  from  the  rendition  of  this  decree,  the  register  of  the  court 
below  will  proceed  to  sell  the  land  at  public  auction,  at  the  court- 
house in  Madison  county,  upon  giving  the  same  notice,  required 
by  law  of  sheriffs  in  the  sale  of  real  estate,  and  from  the  proceeds 
of  the  sale  of  said  land,  he  will  first  pay  the  costs  of  this  suit, 
and  then  the  amount  due  to  the  complainant,  after  which  the 
administrator  of  Wayland  will  be  entitled  to  receive  the  residue. 
It  is  further  ordered,  that  the  defendants  in  error  pay  the  cost 
of  this  court. 

Pabsonb.,  J.,  not  sitting. 


AOSEXMENT  MUST  BE  GlBABLT  PROVED  TO   EnTTTLE  PaBTT  TO  SpBOIFIO 

Psbtobmance:  SeeShnnuma  y,Hill,  1  Am.  Dec.  398;  Toionsend  v^Houstofif 

27  Id.  732.    The  principal  case  is  cited  to  the  point,  in  WUliama  v.  SavTies, 

28  Ala.  613,  that  in  bills  for  a  specific  performance  of  a  parol  agreement  for 
the  sale  of  land,  the  contract  must  be  strictly  proved  as  alleged;  also  in  Shd' 
hume  V.  LetHnger,  52  Id.  96. 

Where  Sfecitic  Performance  can  not  be  Decreed,  Court  will  Ds- 

O&XB  RePATMENT  07   PURCHASE    MONET   AND   INTEREST,  together  wlth  the 

ralne  of  the  lasting  improvements:  See  JoJmston  v.  Olancy,  28  Am.  Dec.  45. 

After  Refusinq  Sfecifio  Performance,  Bill  will  be  Retained  for 
the  purpose  of  granting  compensation:  Kdley  v.  AUen^  34  Ala.  663,  citing  tha 
principal  case. 
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Cunningham  v.  Cochran. 

fl8  Alabama,  479.] 

Court  Knows  or  No  Rule  of  Law  by  Which  Beculbatioito  ob  Admis- 
sions of  a  bank  president  are  admissible  in  evidence  to  bind  the  bank 
simply  because  he  is  such  president. 

Aduibsions  or  Agent  to  Bind  his  Principal  must  be  made  at  the  time 
of  doing  some  act  in  the  execution  of  his  authority. 

Bulk  ov  Pbaoticb  with  Regard  to  Objection  to  Evidbncb  is,  that  when 
it  is  not  illegal  upon  its  face,  the  ground  of  the  objection  must  be  stated 
to  enable  the  court  to  judge  of  its  legality. 

Byidencb  Objected  to,  but  without  Stating  Precisb  Gbound  or  Ob- 
jection, if  it  is  illegal  upon  its  face,  may  be  refused,  notwithatanding 
such  failure  to  state  the  cause. 

Assumpsit.    The  facts  are  sufficientlj  stated  in  the  opinion. 

White  and  Parsons^  for  the  plaintiff  in  error. 

Rice  and  Morgan^  for  the  defendants. 

By  Coui't,  Dabgan,  C.  J.  Upon  the  trial  of  this  cause,  the 
plaintiff  read  to  the  jury  the  deposition  of  Christopher  Haynes. 
The  defendant  objected  to  a  portion  of  his  answer  to  the  second 
interrogatory,  but  his  objection  was  overruled.  The  part  ob- 
jected to  is  in  the  following  language:  ''Ail  I  know  about  the 
fees  of  the  plaintiffs  is,  that,  about  Januaiy,  1841,  William 
Smith,  the  president  of  said  bank,  told  me  that  he  had  a  settle- 
ment with  the  plaintiffs,  for  their  services  as  attorneys  for  said 
bank,  and  was  to  pay  them  twenty-four  hundred  dollars,  or 
about  that  amount."  The  object  of  introducing  this  testimony 
was  to  prove  that  the  Western  Bank  of  Georgia  at  Bome  was 
indebted  to  the  plaintiffs  for  professional  services  rendered  as 
attorneys,  and  the  question  is  whether  that  portion  of  the  depo- 
sition of  the  witness  was  admissible  for  that  purpose.  We  know 
of  no  rule  of  law  that  will  justify  the  admissions,  or  declarations^ 
of  the  president  of  a  bank  as  evidence  to  charge  the  bank  with 
a  liability,  merely  on  the  ground  that  he  is  president.  If  in  the 
discharge  of  a  duty  required  of  him  by  his  office,  or  if  he  be  an 
agent  of  the  bank  to  do  any  particular  act,  and  in  the  perform- 
ance of  such  duty,  or  act,  he  makes  an  admission,  which  is  part 
of  the  res  gestoB,  such  admission,  being  part  of  the  act  itself,  ia 
admissible  evidence  against  the  bank,  as  would  be  the  admissiona 
of  any  other  agent  made  under  the  same  circumstances,  or  within 
the  scope  of  his  authority.  The  admissions  of  an  agent,  to  bind 
his  principal,  must  be  made  at  the  time  of  doing  some  act  in  the 
execution  of  his  authority:  Bolmnnan  v.  Chapman,  13  Aia.  641; 
Greenl.  Ev.,  sec.  113;  Story  on  Agency,  sees.  134,  135. 
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2.  But  it  is  contended  that  a  general  objection  to  the  evidence 
is  insufficient,  and  that  the  party  should  have  gone  further  and 
pointed  out  the  grounds  of  the  objection  to  the  evidence.  The 
correct  rule  of  practice  is  this:  When  the  evidence  is  not  illegal 
upon  its  face,  but  it  requires  some  fact  to  be  brought  to  the 
notice  of  the  court  to  show  its  illegality,  then  the  party  objecting 
to  the  evidence  must  state  the  grounds  of  his  objection,  that  the 
court  may  judge  of  its  legality.  Thus,  if  the  entire  deposition 
of  a  witness  is  objected  to,  without  stating  the  grounds  of  the 
objection,  the  court  may  overrule  the  objection:  WaUis  v.  Bhea 
A  Bo88, 10  Ala.  451;  DonneU  v.  Jones,  13  Id.  490  [48  Am.  Deo. 
59].  So,  too,  if  an  objection  is  made  to  an  entire  interrogatory, 
or  to  an  answer  thereto,  the  court  is  not  bound  to  examine  the 
interrogatory,  or  the  answer,  to  see  if  there  be  any  just  ground 
of  exception  or  not:  MiUon  v.  Bowland,  11  Ala.  732.  But  when 
the  portion  of  the  evidence  objected  to  is  clearly  pointed  out, 
and  its  illegality  is  apparent  on  its  face,  then  the  objection  must 
be  allowed.  Indeed,  the  very  reason  wby^  the  court  may  disre- 
gard objections  to  evidence,  when  the  particular  grounds  of  the 
objection  are  not  stated,  is  that  the  court  would  have  to  cast 
about,  or  look  for  the  grounds  upon  which  the  objection  was 
made.  But  when  the  evidence  objected  to  is  clearly  designated » 
and  on  its  face  it  is  illegal,  without  inquiry  into  any  fact  aside 
from  the  evidence  itself,  the  objection  can  not  be  disregarded, 
merely  because  no  specific  ground  of  objection  is  stated. 

In  the  case  of  Davis  v.  The  Slate,  17  Ala.  415,  we  held  that 
when  evidence  was  prima  facie  illegal,  it  is  not  necessary  that 
the  party  objecting  to  it  should  specify  the  grounds  of  his  ob- 
jection, but  that  a  general  objection  was  sufficient.  With  this 
decision  I  am  entirely  satisfied,  for  in  such  cases  the  objection 
itself  brings  to  the  view  of  the  court  the  illegality  of  the  testi- 
mony, and  all  that  can  be  required  of  a  pariy  objecting  to  testi*- 
mony  is  clearly  to  show  the  testimony  objected  to,  and  that  it  is 
illegal.  This  latter  is  sufficiently  shown,  if  the  evidence  itself 
is  prima  facie  inadmissible. 

But  it  is  again  contended  that  the  portion  of  the  answer  ob* 
jected  to  was  offered  in  evidence,  in  connection  with  a  letter 
written  by  the  defendant's  intestate,  which  was  admissible  evi- 
dence, and  that  the  objection  was  joint  to  the  letter,  as  well  as 
to  that  portion  of  the  deposition  of  the  witness,  and,  therefore, 
the  court  did  not  err  in  admitting  both,  as  the  court  was  not 
bound  to  separate  the  legal  from  the  illegal  testimony,  when  the 
objection  extended  to  both.    It  is  sufficient  to  say,  that  we  do 
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not  so  understand  the  bill  of  exceptions.  We  see  that  a  letter, 
written  by  the  intestate,  was  offered  in  eyidence,  to  which  objec- 
tions were  made,  and  it  is  also  stated  that  it  was  offered  in  con- 
nection with  the  deposition  of  the  witness,  but  we  can  not  infer 
from  the  bill  of  exceptions,  that  but  one  objection  was  made, 
and  that  such  objection  was  made  to  the  letter  and  the  illegal 
portion  of  the  deposition  jointly.  We  think  the  inference  from' 
the  bill  of  exceptions  fairly  is,  that  objections  were  made  sepa- 
rately, both  to  the  letter  and  objectionable  part  of  the  deposition 
of  the  witness. 

As  the  cause  must  be  reversed,  we  do  not  think  it  necessary  t<> 
examine  the  other  questions  raised  by  the  assignments  of  error, 
for  we  think  it  clear  that  the  plaintiffs  can  establish  their  debt 
against  the  bank  upon  another  trial  by  legal  evidence,  and  the 
defendant  then  will  have  an  opportunity  to  ask  such  charges  at 
the  evidence  will  warrant. 

Let  the  judgment  be  reversed  and  the  cause  remanded. 

Chilton,  J.,  not  sitting. 

Assertions  ov  Thibd  Pbbson  can  Amor  Fabxy  Only  ok  Gsomrn  ov  Ab- 
8KNT:  Craig  v.  Oraig,  24  Am.  Dec  390,  and  note.  '  To  make  the  declarationi 
of  one  person  admisaible  against  another,  the  relation  of  principal  and  agent 
must  first  be  eetablished  by  proper  evidence:  WUUams  ▼.  WUlianuan,  4&  Am. 
Deo.  494,  and  note. 

CoNTBssioNS  ov  Agxitt,  sxospt  whebs  Thet  arb  Madb  at  Time,  and  com- 
pose a  part  of  the  acts  done  by  him  for  hia  principal,  within  the  scope  of  his 
anthority,  are  not  evidence  against  the  principal:  Moberts  t.  Btirka,  12  Am. 
Dec.  325,  and  note,  where  numerous  authorities  are  collected;  also  Haven  v. 
Brovm,  22  Id.  208;  Mather  v.  Phelps,  1  Id.  65;  Smiles  v.  Western  S,  JfC.  Co.^ 
41  Id.  486,  and  note;  Fraiildin  Bamh  of  Baltimore  v.  Pa.  D.  A  M.  Steam 
Namgation  Co,,  33  Id.  687,  and  note;  Winter  v.  Burt,  31  Ala.  33. 

Testimony  Inaduissible  eob  Purpose  for  Which  It  is  OnrERED  most  be 
rejected  by  the  oourt,  whether  it  be  inadmissible  for  the  reason  assigned  or 
not:  Budd  v.  Brooke,  43  Am.  Dec  321,  and  note;  also  Abney  v.  Kingsland, 
44  Id.  491,  and  note  thereto,  wherein  are  cited  numerous  cases. 

The  frinoipal  case  is  octed  to  the  point  that  when  evidence  la  prisna/aeie 
Illegal,  a  general  objection  la  sufficient  to  exclude  it,  in  Leevy  v.  Wiggtm,  81 
Ala.  13,  and  In  Gabriel  v.  The  State,  40  Id.  357. 


KiNOBLAND  V.   FoBBEST. 

[18  Alabama,  S19.] 

Acnov  ov  Debt  will  Lie  upon  Judgment,  after  First  Ezbousiom  has 
BEEN  Returned  Unsatisfied,  and  within  the  time  allowed  by  the  atat- 
nte  for  issuing  an  alias;  the  statutory  provision  giving  the  plaintiff  the 
right  to  coerce  the  payment  of  the  judgment  is  merely  cumulative,  and 
does  not  take  away  the  common-law  privilege. 
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Dkbt  upon  a  judgment  rendered  in  1840,  brought  l^  the 
plaintiff  in  error  in  December,  1849.  Defendants  pleaded  that 
the  action  was  brought  within  ten  years  of  the  rendition  of  the 
judgment,  and  that  within  a  year  and  a  day  an  execution  had 
been  issued,  and  been  returned  no  property,  etc.  The  plaint- 
iff's demurrer  to  the  plea  was  oyerruled,  and  he  now  assigns  it 
as  error. 

Cocke^  for  the  plaintiff. 

Bdser  and  Harris^  for  the  defendants. 

By  Court,  Daboah,  0.  J.  The  only  question  we  deem  it 
necessary  to  decide  is  this — ^whether  an  action  of  debt  will  lie 
in  this  state  on  a  judgment,  rendered  more  than  a  year  and  a 
day,  but  less  than  ten  years  from  the  institution  of  the  suit, 
and  on  which  execution  had  issued  within  the  year  and  been 
returned  no  properly  found. 

I  confess  that  my  researches  have  not  satisfied  my  mind, 
whether  an  action  of  debt  could  be  maintained  at  conmion  law 
on  a  judgment  within  the  year  and  day  from  the  time  of  its 
rendition,  and  when  the  plaintiff  could  issue  his  execution 
thereon.  The  common-law  writers  lay  it  down  generally,  that 
debt  will  Ue  on  a  judgment:  1  Ch.  PI.  126;  1  Tidd's  Pr.  8. 
Blackstone  says,  that  if  one  has  obtained  a  judgment  against 
another  and  neglects  to  sue  out  execution  thereon,  he  may 
afterwards  bring  an  action  of  debt  on  the  judgment:  8  Bla. 
Com.  129.  Mr.  Selwyn  says  that  debt  lies  on  a  judgment 
within  or  after  a  year  and  a  day,  but  he  refers  only  to  one  case, 
decided  in  48  Edw.  HI.,  c.  2,  8.  But  this  case  is  not  within 
our  reach,  and  we  see  that  different  conclusions  have  been 
drawn  from  different  American  courts  from  the  same  authority: 
See  Clark  y.  Ooodvnn,  14  Mass.  287,  and  Lee  y.  CHles,  1  Bailey, 
449  [16  Am.  Dec.  476].  The  question,  however,  has  often  been 
discussed  in  courts  of  the  different  states,  and  the  decided  weight 
of  American  authority  is  that  debt  will  lie  on  a  judgment  within 
a  year  and  day;  but  we  find  it  asserted  on  general  principles, 
without  reference  to  any  decided  case  in  England,  save  the  one  we 
have  referred  to:  See  Eeadley  y.  Boiby^  6  Ohio,  621;  JJofey.  Angela 
20  Johns.  842;  Ooodrich  v.  Colvin,  6  Cow.  897;  Church  v.  Cole,  1 
Hill  (N.  T.),  646;  OreathaiLse  v.  Smith,  8  Scam.  641;  Deniaon  v. 
WiUiam8y  4  Conn.  402;  Clark  v.  Ooodvnn,  14  Mass.  287.  Itis  true 
in  the  casein  4  Connecticut,  there  are  several  references  to  Eng- 
lish authorities,  but  on  examination,  they  will,  I  think,  be  found 
inapplicable  to  the  question  decided  in  the  reign  of  Edward  TTI. 
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The  note  of  that  case,  as  I  find  it  in  Viner's  Abridgment,  is  as  fol- 
lows: ''At  common  law,  if  a  man  had  recovered  a  debt,  he  might 
have  had  an  action  of  debt  on  this  judgment  after  the  year:" 
Vol.  7,  title  Debt,  O.  I  should,  therefore,  hesitate  before  I 
would  hold  that  debt  would  lie  on  a  judgment  within  the  year 
of  its  rendition.  But  no  one  will  deny  that  at  common  law 
debt  may  be  brought  on  a  judgment  after  the  year  and  day  had 
passed,  and  the  only  question  we  need  decide  is  whether  our  stat- 
ute has  taken  away  this  common-law  remedy. 

It  is  true,  that  when  an  execution  has  been  issued  within  the 
year  and  day,  and  has  not  been  returned  satisfied,  an  alias  exe- 
cution may  be  issued  on  the  same  judgment,  within  ten  years, 
without  a  scire  facias:  Clay's  Dig.  206,  207;  but  this  statute  does 
not  take  away  the  common-law  right  to  sue  in  debt  on  the  judg- 
ment. It  only  gives  the  plaintiff  the  remedy  by  execution  to 
coerce  the  payment  of  the  judgment,  if  he  sees  proper  to  use 
it,  but  was  not  intended  to  deprive  him  of  his  action  of  debt. 
The  remedy  given  by  the  statute  is  cumulative  merely,  and  a 
plaintiff  may,  if  his  judgment  be  not  satisfied,  sue  in  debt  upon  it, 
although  he  could,  under  the  statute,  issue  an  alias  execution. 
We  think  it  very  clear  that  the  court  erred  in  overruling  the 
plaintiff's  demurrer  to  the  defendant's  third  plea,  and  the  judg- 
ment is  therefore  reversed  and  the  cause  remanded. 


*'At  Common  Law  Pabtt  has  Eight  of  Action  upon  ma  Judgment  m 
soon  as  it  is  recovered.  This  right  is  neither  barred  nor  suspended  by  the 
issuing  of  an  execution;  nor  because  from  having  the  right  to  take  out  eze- 
cation,  the  plaintifTs  action  seems  to  be  nnnecessaiy:"  Freeman  on  Jndg.,  sao. 
432,  where  the  author  cites  the  principal  case,  together  with  Albin  v.  Peih 
pU,  46  m.  372;  StewaH  v.  Peterson,  63  Pa.  St  230;  OaiPdmr  v.  Hemrih  i 
Coldw.  458,  in  sapport  of  the  latter  propodtion. 
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Randolph  v.  Renggold. 

[10  ^^WA-mmAM^  279.] 

Ir  Sbxbdv  is  AiTTBOBizED  TO  Eeckivb  Bank  Paper  in  SATmrAonoH  ol 
the  execution,  its  reoeipt  by  the  eheriff  amonntB  to  a  satiBfaction  of  the 
debt,  and  the  return  is  competent  evidence  of  payment;  otherwise  it  la 
inadmiaaible. 

gBiBirF  Debivzs  HX8  Entibx  Authobitt  as  Collbctob  under  the  law  at 
the  ministerial  officer  of  the  court.  The  execution  is  his  legal  wanant 
of  attorney,  without  which  he  is  totally  unauthorized  to  act.  It  limits 
and  prescribes  his  duties,  and  confers  a  special,  not  a  general,  authority 
to  collect. 

Wbkeb  iKSTBuonoK  TO  ''Demakb  Good  Monet"  was  Ihdobsed  oh 
ExEonnOH,  the  sheriff  has  no  authority  to  receive  depredated  Arlrniisai 
paper  in  payment;  and  the  sheriff's  return  that  he  has  received  such 
paper  is  not  evidence  of  payment. 

Whibx  Shxbitv  Fails  to  Collect  Debt  nr  Obsdixnob  to  Ckaaujn>  of 
his  writ,  which  requires  that  he  should  "demand  good  money,"  the 
plaintiff  has  an  election  to  pursue  the  sheriff  for  a  breach  of  his  official 
duty,  or  he  may  enforce  payment  from  the  debtor  upon  the  original  debt. 

Ebbob  to  the  Pulaski  drouit  court    The  opinion  states  the 


Bingo  and  UrapnaU,  tot  the  plaintiff. 

Fowler,  contra. 

By  Court,  Walxke,  J.  The  plaintiff  obtained  judgment 
against  the  defendants,  upon  which  execution  issued  and  was 
placed  in  the  sheriff's  hands  for  collection,  with  this  indorse- 
ment thereon:  **  The  plaintiff  has  instructed  us  to  demand  good 
money:  Trapnall  &  Cocke,  Atts.;"  upon  which  execution  tha 
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fiheriff  made  the  following  retnm:  ''Satisfied  hj  John  Ring- 
gold and  Thos.  S.  Palmer:  H.  A.  Engles,  Sh'ff."  '*  Paid  in 
ArkH.  paper:  H.  A.  Engles,  Sh'ff/' 

The  judgment  on  which  this  execution  issued  was  in  force 
until  after  the  return  of  execution,  but  was  subsequently  re- 
versed by  the  decision  of  this  court.  Upon  the  second  trial  of 
the  case  in  the  circuit  court,  defendant  Ringgold  pleaded  pay- 
ment, and  offered  the  sheriff's  return  as  evidence  thereof.  The 
plaintiff  objected  to  the  return  as  being  incompetent,  but  the 
court  overruled  the  objection,  and  permitted  it  to  be  read  aa 
evidence,  and  thereupon  the  court,  to  whose  decision  the  case 
had  been  submitted  by  consent  of  parties,  decided  the  evidence 
Buf&cient  to  prove  payment,  and  rendered  judgment  for  the  de- 
fendants. 

If  the  sheriff  was  authorized  to  receive  the  bank  paper  in 
satisfaction  of  the  execution,  its  receipt  by  the  sheriff  amounted 
to  a  satisfaction  of  the  debt,  and  the  return  was  competent  evi- 
dence of  payment;  otherwise,  it  was  inadmissible.  To  deter- 
mine this,  we  inquire  into  the  nature  and  extent  of  the  BherifTs 
power  and  duty  in  such  cases.  It  is  evident  that  he  derives  his 
entire  authority  as  collector  under  the  law  as  the  ministerial 
of&cer  of  the  court.  The  execution  is  his  legal  warrant  of  at- 
torney, without  which  he  is  totally  unauthorized  to  act.  It 
limits  and  prescribes  his  duties,  and  confers  a  special,  not  a 
general,  authority  to  collect:  Oasquet,  Parish  d  Co,  v.  Warren 
e<aZ.,2Smed.  &  M.  517. 

So  far  as  the  question  before  us  is  concerned,  the  general  rules 
in  regard  to  special  agents  apply  in  this  case.  Had  Randolph, 
the  plaintiff,  executed  to  the  sheriff  a  power  of  attorney  to  collect 
this  debt,  and  therein  directed  him  to  ''  demand  good  money," 
and  he  had  disregarded  his  instructions,  and  received  depre- 
ciated Arkansas  paper,  no  one  would  contend  that  the  plaintiff 
was  bound  to  receive  it.  And  we  apprehend  that  the  principal 
difference  between  the  case  we  have  stated  and  the  one  before  us 
is,  that,  in  that  case,  the  agency  was  created  by  the  act  of  the 
party;  in  this,  by  virtue  of  his  ofice  under  the  law.  His  powers 
and  duties  are  as  clearly  defined,  and  he  is  as  much  bound  to  ob- 
serve tliem  in  the  one  case  as  in  the  other.  The  case  of  Oasguet, 
Parish  S  Co.  v.  Warren  et  al,,  above  referred  to,  is  decidedly  in 
point,  and  Chief  Justice  Sharkey's  opinion  in  the  case  is  a  lucid 
expose  of  the  position  we  have  assumed.  He  says:  ''By  the 
execution,  the  sheriff  was  commanded  to  levy  the  money.  His 
duty  was  plain  and  his  power  limited.     The  command  being  to 
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leyj  the  money,  the  sheriff  had  no  authority  to  depart  from  it, 
and,  being  commanded  to  raise  the  money,  he  could  not  legally 
receive  from  the  defendant  by  voluntary  payment  anything  but 
money.  By  recdving  anything  else,  the  officer  departs  from  his 
authority  and  from  his  duty,  and  his  act  therefore  is  not  bind- 
ing on  the  plaintiff.  Before  the  judgment,  the  plaintiff  was  not 
bound  to  reoeive  anything  in  discharge  of  his  debt  but  gold  and 
diver.  Would  it  not  be  singular  that  after  judgment,  after 
the  obligation  had  been  raised  in  dignity,  the  defendant  should 
be  allowed  to  discharge  it  by  depreciated  paper  money?  That 
this  payment  was  received  by  the  sheriff,  makes  no  difference: 
in  receiving  it  he  went  beyond  the  scope  of  his  power,  and  the 
plaintiff  is  not  bound  l^  his  acts.''  The  same  court  held  that  the 
return  of  a  sheriff  that  he  had  received  Mississippi  bank  paper, 
was  no  satisfaction  of  the  judgment:  Tuits  Adm'r  v.  Fulghan  ei 
oZ.,  5  How.  (Miss.)  624.  And  so  in  the  case  of  Planter^  Bank  v. 
ScoU  et  al.,  Id.  246,  and  Wood  v.  EoMmon,  3  Smed.  &  M.  271. 

In  Kentucky,  it  has  been  decided  that  where  a  sheriff  receives 
bank  paper  in  satisfaction  of  an  execution,  the  plaintiff  is  not 
bound  to  receive  it,  and  may,  upon  motion,  set  aside  the  return, 
and  sue  out  an  alias  execution;  and  this,  even  though  the  attor- 
ney for  the  plaintiff  had  received  the  bank  paper  from  the  sheriff. 
The  court,  in  delivering  its  opinion,  said  that  the  attorney  had 
no  power  to  receive  the  paper  £rom  the  sheriff,  and  that  his  act 
in  so  doing  was  not  binding  on  the  plaintiff:  Wickliffe  v.  Dams^ 
2  J.  J.  Marsh.  71. 

In  New  York,  in  a  case  where  a  coroner  gave  the  defendant 
a  receipt  in  full  satisfaction  of  the  debt  and  costs  (he  being  in- 
debted to  the  defendant  to  that  amount),  it  was  held  to  be  no 
payment:  that,  to  be  a  payment,  it  must  be  an  absolute  payment 
in  cash:  Codvrise  v.  Field,  9  Johns.  263.  Where  a  sheriff  took 
a  note  from  the  defendant  for  the  debt,  and  receipted  the  execu- 
tion as  fully  paid,  it  was  held  to  be  no  payment:  Bank  of  Orange 
V.  Wakeman,  1  Cow.  46.  So  where  the  defendant  was  arrested 
on  ca.  «a.,  who  gave  a  draft  for  the  debt  and  was  released,  he 
was  subsequently  arrested  as  for  an  escape,  and  the  draft  was 
decided  to  be  no  payment:  Mumford  v.  Armstrong,  4  Id.  653; 
Aniistrong  v.  Oarrow,  6  Id.  465. 

The  same  principle  has  been  extended  to  attorneys,  who  col- 
lect upon  their  general  authority  as  such,  who  must,  from  the 
nature  of  their  duties,  be  allowed  far  more  discretion  than 
sherifiis  whose  duties  are  defined  and  prescribed  by  law.  We 
allude  to  this  class  of  agents  merely  to  show  the  tmiform  strict- 
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ness  ^ith  which  courts  have  held  agents  to  be  limited  to  the 
exercise  of  special  delegated  powers  confided  to  them.  In  the 
case  of  Wickliffe  v.  Davis,  2  J.  J.  Marsh.  71,  the  sheriff  had  col- 
lected depreciated  Kentucky  bank  paper,  and  paid  it  over  to 
Wickliffe,  the  attorney:  it  was  held  by  the  court  that  the  debt 
remained  unpaid,  and  that  the  plaintiff  in  execution  might  elect 
to  set  aside  the  sheriff's  return,  and  sue  out  an  oMas  execution, 
or  sue  Wickliffe  fop  the  Talue  of  the  debt  collected. 

The  cases  of  Johnson  y.  Cunningham,  1  Ala.  258,  and  Kettogg 
dh  Co,  T.  Norris,  10  Ark.  18,  decided  by  this  court  (July  term, 
1849),  decide  that  an  attpmey,  under  his  general  retainer  aa 
such,  has  no  power  to  receive,  nor  to  give  directions  for  the  re- 
ceipt of,  anything  but  legal  current  money,  ux>on  executions  for 
their  clients.  And  the  cases  of  KingsUyn  v.  Eincaid,  1  Wash. 
C.  C.  453;  Wenans  and  January  v.  Lindsey,  1  How.  (Miss.)  577; 
Keller,  Use  etc,,  y.  ScoU  et  aL,  2  Smed.  &  M.  83;  and  Kellogg  y. 
CHiberi,  10  Johns.  220  [6  Am.  Dec.  335],  decide  that  an  attorney 
has  no  power  to  liquidate  the  debt  which  he  owes  the  defendant, 
by  oreditiDg  the  amount  on  his  client's  debt;  and  that  such  credit, 
or  a  receipt  given  the  defendant  for  the  same,  is  no  payment  of 
the  debt  due  by  the  defendant  to  the  client.  In  the  case  referred 
to  in  10  Johnson,  Chief  Justice  Kent  said  there  was  no  case  to 
be  found  where  it  had  been  adjudged  that  an  attorney  had,  by 
virtue  of  his  general  authority  as  such,  power  to  discharge  a 
defendant  from  custody  on  execution,  without  satisfaction. 

We  have  remarked  that  reference  has  been  made  to  this  class 
of  cases  merely  as  affirming  a  principle,  and  desire  to  be  under- 
stood as  expressing  no  opinion  with  regard  to  the  extent  or 
applicability  of  the  rule  which  should  be  adapted  in  this  case 
when  applied  to  attorneys  or  other  agents.  We  are  conscious  of 
having  consumed  more  time  in  referring  to  adjudicated  cases  than 
is  ordinarily  sufficient  to  determine  a  question.  Our  attention  has 
been  turned  to  the  case  of  Binggold  et  al.  v.  Edwards,  reported 
in  7  Ark.  90,  which  is  irreconcilable  with  the  conclusions  to 
which  we  have  arrived  in  this  investigation.  The  authorities,  to 
which  we  have  access  at  present,  were,  most  of  them,  not  then 
before  the  court.  That  decision  seems  to  have  been  predicated 
upon  the  fact,  that,  inasmuch  as  the  plaintiff  had  a  clear  right 
to  enforce  the  payment  from  the  sheriff  for  a  breach  of  his  official 
duty  in  failing  to  collect  the  debt  in  obedience  to  the  command 
of  his  writ,  the  plaintiff  must  affirm  his  wrongful  act,  and  resort 
to  that  remedy  for  redress.  But  it  by  no  means  follows  that, 
because  the  plaintiff  has  such  remedy,  he  must  abandon  a  judg« 
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ment  already  obtained,  and  perhaps  against  a  solvent  and  re- 
sponsible debtor,  and  commence  suit  against  the  sheriff  for  a 
breach  of  ofiScial  duty.  There  can  be  no  doubt  but  that  in  such 
cases  the  plaintiff  in  execution  may  make  his  election,  and  when 
he  elects  to  pursue  the  debtor  upon  his  original  debt,  as  in  this 
case,  the  voluntaiy  payment  of  depreciated  bank  paper  to  the 
sheriff  without  the  consent  of  the  plaintiff,  is  not  a  valid  payment 
of  plaintiff's  debt,  and  that  the  return  of  the  sheriff,  that  he 
has  received  such  bank  paper,  is  illegal  and  incompetent  evi- 
dence to  prove  such  payment.  Had  the  sheriff,  in  obedience  to 
the  command  of  his  writ,  levied  on  the  defendant's  property  and 
sold  it,  and  made  his  return  that  the  execution  was  satisfied  in 
bank  paper  received  of  the  purchaser,  a  very  different  question 
might  have  arisen.  As  the  question  is  not  properly  before  us, 
it  is  imnecessary  to  anticipate  it  by  an  investigation  at  present. 
Let  the  judgment  of  the  circuit  court  be  reversed,  and  the 
cause  remanded. 

Ii78TBucnoira  BT  PujNTmr  nr  Exboution  Need  not  be  Obsted  by  th« 
■beriff  if  they  are  oppressive  or  woald  produce  a  great  sacrifice  of  property  i 
McDonald  v.  UTeiUon,  14  Am.  Dec  431;  Law9on  v.  State,  60  Id.  238. 

Patmxjit  or  Judomxnt  can  bb  in  Monbt  Onlt:  See  note  to  Welch  v. 
^Srost,  48  Am.  Deo.  692;  although  that  case  held  that  a  tender  of  omrenl 
bank  bills  to  the  constable  would  protect  the  defendant  in  the  execation 
against  the  creditor,  unless  they  were  refused  as  not  being  constitntional 
money. 


BuBB  V.  Byebs. 

[10  Abxaniab,  898.] 

Is-XhiDxa  TO  Admit  Entbibs  Madb  in  Books  of  Acxjount,  even  Dy  a  de- 
ceased person,  as  OTidence,  it  mast  appear  at  least  that  he  would  have 
been  a  competent  witness  to  testify  between  the  parties  in  case  he  had 
continued  living. 

Thosb  Who  Hold  Thembelvbs  out  to  thb  Wobld  as  Pabxnbbs  in  busi* 
ness  or  trade  are  to  be  so  regarded  quoad  creditors  and  third  persons; 
and  the  partnership  may  be  established  by  any  evidence  showing  that 
they  so  hold  themselves  out  to  the  public,  and  were  so  regarded  by  the 
trading  community,  although  one  of  them  never  received  any  part  of  the 
profits  or  sustained  any  of  the  losses  incurred  by  the  firm. 

Pabtneb  13  not  Competent  to  Establish  Part  of  Account  in  his  own 
favor;  and  original  entries  made  by  him  in  books  of  account  are  not  ad- 
missible to  prove  the  account. 

Obioinal  Entries  in  Boors  of  Account  Made  by  Plaintiff  Himself 
are  not  admissible  in  evidence,  although  he  offered  to  verify  them  by  his 
oath  in  open  court. 
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This  action  was  brought  by  Burr  against  Byers,  the  adminis> 
trator  of  one  Ohandler,  to  have  a  claim  against  the  estate 
allowed  and  classified.  The  claim  was  on  an  account  made  hy 
Chandler  with  Burr  for  merchandise.  The  juxy  found  for  the 
plaintiff  for  a  small  portion  of  his  demand;  and  on  his  appeal  to 
the  circuit  court  the  judgment  was  affirmed.  The  plaintiff  then 
appealed  to  this  court  The  exceptions  taken  on  the  trial  are  sofl- 
dently  stated  in  the  opinion  of  the  oourt. 

Ihirchildg  tot  the  appellant. 

Byera  and  Patterson,  contra. 

By  Court,  Johnboh.  C.  J.  The  question  to  be  decided  is, 
whether  the  circuit  court  erred  or  not  in  affirming  the  judgment 
of  the  probate  court.  The  plaintiff  assigned  several  causes  of 
error,  each  of  which  we  will  proceed  to  examine  in  the  order 
there  stated. 

The  first  act  of  the  court  of  which  he  complains  is  its  refusal 
to  admit  the  testimony  of  David  J.  Knight.  The  point  at- 
tempted to  be  reserved  in  relation  to  the  testimony  of  this  wit- 
ness, is  not  now  before  this  court,  as  it  appears  from  the  record 
that  it  was  subsequently  received  and  went  to  the  juiy  without 
objection. 

The  second  assignment  is  that  the  court  erred  in  refusing  to 
permit  the  original  entries  of  charges  against  George  Chaadler, 
that  were  made  by  Isaac  Tucker,  upon  the  plaintiff's  books  of 
accounts,  to  be  read  to  the  jury  as  evidence.  The  supreme 
court  of  the  state  of  New  York,  in  the  case  of  Vosburghy.  Thayer , 
12  Johns.  461, 462,  after  admitting  that  such  evidence  had  been 
received  in  the  courts  of  that  state,  by  the  force  of  usage  and 
necessity,  held  the  following  language:  "The  admission  of 
books  of  account  in  evidence,  under  proper  limitations  and  re- 
strictions, is  not  calculated  to  excite  alarm  or  to  produce  inju- 
rious consequences.  They  are  not  evidence  of  money  lent.  This 
was  so  held  in  Case  v.  FoUer,  8  Johns.  211,  because  such  trans- 
actions are  not,  in  the  usual  course  of  business,  matter  of 
account.  They  are  not  evidence  in  the  case  of  a  single  charge, 
because  there  exists  in  such  case  no  regular  dealing  between 
the  parties.  They  ought  not  to  be  admitted  where  there  are 
several  charges,  unless  a  foundation  is  first  laid  for  their  admis- 
sion by  proving  that  the  party  had  no  clerk,  that  some  of  the 
articles  charged  have  been  delivered,  that  the  books  produced 
are  account  books  of  the  party,  and  that  he  keeps  fair  and 
honest  accounts,  and  this  by  those  who  have  dealt  and  settled 
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with  him.  Under  these  xeBtrictionB,  from  the  neoessiiy  of  the 
case  and  the  consideration  that  the  party  debited  is  shown  to 
have  reposed  confidence  by  dealing  with  and  being  intrusted  by 
the  other  party,  they  are  evidence  for  the  consideration  of  a  juiy/' 

The  case  of  FiUnam  r.  Maddox,  1  Salk.  690,  was  assumpait  for 
a  tailor's  bill.  In  that  case,  Holt,  C.  J.,  allowed  a  shop-book  as 
evidence,  it  being  proved  that  the  clerk  who  made  the  entries 
was  dead,  and  those  entries  were  in  his  handwriting.  He  said 
it  was  as  good  evidence  as  the  proof  of  a  witness's  handwriting 
to  an  obligation;  but  he  held  that  such  shop-book  was  not  of 
itself  evidence  for  the  party  in  whose  favor  the  entries  were 
made.  So,  in  the  case  of  Price  v.  FofringUm^  1  Salk.  286,  the 
same  rule  was  maintained.  See  also  Lewis  v.  Norton,  1  Wash. 
(Va.)  76.  The  supreme  court  of  New  York,  in  the  case  of  Mer» 
rill  V.  Ithaca  A  Owego  R.  R,  Co.,  16  Wend.  586  [30  Am.  Dec. 
180],  when  speaking  of  the  admissibility  of  original  entries  in 
books  of  account,  said:  "As  far  as  our  cases  have  gone,  they 
confine  the  excuse  for  the  non-production  to  the  death  of  the 
witness,  though  Massachusetts  has  received  permanent  insanity 
as  an  equivalent:  Union  Bank  v.  Knapp,  8  Pick.  96  [15  Am.  Dec. 
181];  and  South  Carolina  a  permanent  absence  from  the  state: 
Elms  V.  Chevis,  2  McGord,  350;  Ihinno  v.  Rogers,  1  Bay,  480.'* 

We  have  referred  to  these  authorities  only  for  the  puipose  of 
showing  to  what  extent  the  rule  contended  for  in  this  case  has 
been  carried  in  other  states  of  our  Union.  The  facts  of  the  case 
at  bar  not  being  such  as  to  bring  it  within  the  principle  there 
asserted,  we  are  not  under  the  necessity  nor  do  we  design  to 
express  any  opinion  as  to  its  applicability  to  our  system  of  juris- 
prudence. The  evidence  is,  that  Tucker,  whose  handwriting  it 
is  proposed  to  prove  in  order  to  introduce  entries  made  by  him, 
had  been  absent  from  the  state  and  resident  in  Philadelphia  for 
a  considerable  time.  The  point  to  be  determined  here  is, 
whether  the  entries  made  by  Tucker,  even  upon  the  supposition 
that  his  death  had  been  shown,  could  have  been  received  in 
evidence.  In  order  to  admit  entries  made  even  by  a  deceased 
party,  it  must  appear  at  least  that  he  would  have  been  a  com- 
petent witness  to  testify  between  the  parties  in  case  that  he  had 
been  living.  This  is  putting  the  case  in  the  strongest  possible 
light  for  the  plaintiff,  as  it  is  not  pretended  that  he  was  dead 
at  the  time  of  the  trial,  and  all  that  was  urged  or  proven  was 
that  he  was  a  non-resident  of  the  state.  It  is  clearly  shown  by 
the  testimony  of  Williams  and  Lyon,  that  the  plaintiff  and  Isaac  ^ 
Tucker,  the  absent  witness,  during  a  portion  of  the  time  that 
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the  accoTiot  was  aocrnixig,  held  themselTes  out  to  the  world  ai 
partners.  But  this  circumstance  is  attempted  to  be  rebutted 
and  overthrown  by  a  showing,  on  the  part  of  the  plaintiff,  that 
Tucker,  in  realiiy,  never  received  any  part  of  the  profits  or  sus- 
tained any  of  the  losses  incurred  by  the  firm.  They  who  hold 
themselves  out  to  the  world  as  partners  in  business  or  trade  are 
to  be  so  regarded  qtioad  creditors  and  third  persons;  and  the 
partnership  may  be  established  by  any  evidence  showing  that 
they  BO  hold  themselves  out  to  the  public,  and  were  so  regarded 
by  the  trading  community:  See  Olmslead  v.  EiU,  2  Ark.  354. 
It  is  apparent,  therefore,  that,  under  no  aspect  of  the  case, 
could  Tucker  have  been  introduced  as  a  witness  to  establish 
that  part  of  the  account,  and  consequently  there  can  be  no  ques- 
tion as  to  the  correctness  of  the  ruling  of  the  court  in  relation 
to  that  point. 

The  substance  of  the  other  assignments  consists  in  the  refusal 
of  the  court  to  admit  the  original  entries  made  by  Tucker,  and 
also  those  made  by  the  plaintiff  himself,  although  he  offered  to 
verify  them  by  his  oath  in  open  court.  The  question  in  regard 
to  the  admissibility  of  Tucker's  testimony  has  already  been 
settled;  it  is,  therefore,  no  longer  in  the  case.  Lord  Ellen- 
borough,  in  Doe  v.  Bobson,  15  East,  32,  puts  the  reception  of 
evidence  of  this  character  on  the  ground  of  the  total  absence  of 
interest  in  the  person  making  the  entry  to  pervert  the  fact  and  at 
the  same  time  a  competency  in  him  to  know  it.  In  respect  to 
the  admissibility  of  the  original  entries  made  by  the  plaintiff 
himself,  and  which  he  proposed  to  fortify  by  his  oath,  the 
remarks  of  the  supreme  court  of  Alabama,  by  Oollier,  C.  J.,  in 
the  case  of  NoUey  v.  JSbZmes,  8  Ala.  642,  are  peculiarly  appropri- 
ate, and  directly  in  point.  He  stated  as  follows:  "  In  Moore  v. 
Andrews  dt  Brothers,  5  Port.  107,  it  was  held  that  the  admis- 
sibiliiy  of  books  of  account  as  evidence  was  not  provided  for  in 
this  state  by  statute,  and  consequently  depended  upon  the 
common  law.  This  being  the  case,  it  may  be  safely  affirmed 
that  entries  made  by  a  tradesman  himself,  stating  the  delivexy 
of  goods,  are  not  evidence  in  his  favor:  1  Phill.  Ev.  266;  2  Id. 
Cowen  &  Hill's  notes,  691.  The  law  can  not  be  admitted  to  be 
otherwise  without  disregarding  a  vexy  salutaiy  maxim.  Nemo 
debet  esse  tesHs  in  propria  causa;  and  this,  too,  when  the  de- 
parture from  a  general  rule  is  not  demanded  by  the  necessiiy  of 
the  case.  If  a  party  has  a  good  cause  of  action^  he  may  call 
upon  his  adversary  for  a  discovery  if  he  has  no  other  means  of 
establishing  it;  but  he  can  not  entitle  himself  to  a  judgment  by 
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the  proof  of  his  own  admissionB  made  either  orally  or  in  writ- 
ing. That  such  would  have  been  the  effect  of  the  admission  of 
tlie  evidence  that  was  rejected,  it  requires  no  reasoning  to  show. 
We  are  aware  that,  in  most  of  the  states,  the  party's  books  of 
original  entries  may  be  adduced  as  evidence;  bat  this  right  is 
given  by  statutes  which  determine  their  influence  and  prescribe 
what  suppletory  proof  is  necessary:  2  Phill.  Ev.,  Oowen  k  Hill's 
notes,  682.  No  such  statute  being  in  force  here,  it  follows, 
from  what  we  have  said,  that  the  judgment  of  the  circuit  court 
must  be  affirmed."  The  ground  there  taken  is  conclusive  against 
the  introduction  of  original  entries,  where  the  defendant  is  liv- 
ing at  the  time  of  the  trial.  This  beinga  suit  against  an  admin- 
istrator, and  there  being  no  possibility  of  having  a  discovexy 
from  the  party  sought  to  be  charged,  the  rule  might  be  varied 
so  as  to  correspond  with  the  facts  of  the  case.  If  it  had 
appeared  in  evidence  that  the  plaintiff  had  no  clerks,  or  that  all 
his  clerks,  who  were  vdth  him  during  the  time  the  account 
accrued,  were  dead,  it  would  then  be  necessary  to  discuss  the 
question  whether,  upon  a  proper  showing,  the  original  entries 
made  by  himself  could  not  be  submitted  to  a  jury.  This,  how- 
ever, is  not  neoessaiy,  as  it  is  in  proof  that  Shaw  vras  acting  as 
his  clerk  during  the  whole  time,  and  that  he  was  in  full  life  and 
actually  testified  upon  the  trial  of  the  cause.  No  error,  there- 
fore, is  perceived  as  against  the  plaintiff  in  excluding  any  part 
of  the  evidence  offered  by  him  during  the  progress  of  the  trial. 

We  have  looked  into  the  credits  entered  in  favor  of  the  de- 
fendant, and  also  made  a  deduction  for  the  difference  between 
current  money  and  Arkanflas  paper,  down  to  the  time  specified 
by  the  vritness,  and>  from  the  best  lights  upon  the  matter,  it 
would  seem  that  the  sum  found  due  by  the  jury  is  as  much  as 
would  remain  of  the  amount  as  established  by  the  witness 
Shaw.  The  residue  was  not  sustained  by  proof,  and  conse- 
quently can  not  be  taken  into  the  account. 

Upon  a  full  and  careful  review  of  the  whole  case,  we  have 
not  been  able  to  discover  any  error  as  against  the  plaintiff.  The 
judgment  of  the  circuit  court  of  Independence  county,  herein 
rendered,  is,  therefore,  in  all  things,  affirmed. 

The  appellaat  filed  a  petition  for  reconsideration,  which  was 
overruled. 

Books  aw  Aooouht,  axd  Ertbibb  ik,  as  Evidsnob:  See  Merehantt^  Bamk 
▼.  BtmdBf  SO  Am.  Deo.  894,  and  oases  cited  in  the  note. 

Fabsbibship,  What  CoBSTiTm'SH,  m  Gbbbbal:  See  note  to  BarUtU  ▼• 
/ime$^  40  Am.  Dec.  600. 
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AliDEBMAN    V.    FiNLEY. 

[10  ABTA—g,  428.] 
In  AflSUMFSIT  BT  P0BLIO   COBFOBATION,  FlBA  OT  NoN  AflSUMPSIT  ADMlTt 

Gapacitt  of  the  plaintiff  to  sue. 

ly  AflBCKPSIT  B7  PUBUO  CoBPOBATION,  PBOOff  Off  FEB  POWBB  VO  GOHTaA€f 

It  uimeoeBBuy,  when  the  lot  under  whidh  the  coxpontlon  was  brought 
into  exietenoe  ia  a  public  hkw,  defining  the  powers  and  oapaoitiM  of  the 
corporation  to  contract,  as  the  court  is  bound  judicially  to  take  notice 
of  it. 
Cult  Qubstion  Pbisbntbd  bt  Plea  of  Non  Absuupsit  to  Absttmibit  bt 
Public  Cobpobatiok  ib  whether  the  contract  was  in  fact  made  as  al* 
leged,  and  the  damages  which  might  arise  from  it. 

Wbzt  of  error  to  the  Hempstead  circnit  court.  The  opinion 
states  the  case. 

8»  JET.  Hempstead,  for  the  plaintiff. 

Waikina  and  Curran,  contra. 

By  Court,  Walkeb,  J.  The  alderman  and  town  council  of  the 
town  of  Washington  brought  their  action  of  aasumpait  against 
the  defendant  upon  verbal  promises  made  to  the  corporation. 
The  defendant  pleaded  non  assumpsit.  Upon  the  trial  of  cause 
the  plaintiff  offered  in  evidence  a  transcript  of  the  record  of  the 
county  court  of  Hempstead  county,  which,  upon  the  objection 
of  the  defendant,  the  court  refused  to  permit  to  be  read  as  eyi« 
dence;  and  also  refused  to  permit  any  other  evidence  to  be  given 
until  competent  proof  of  the  corporate  existence  of  the  plidntifl 
should  be  produced.  The  plaintiffs  excepted,  and  have  brought 
the  case  before  us,  assigning  the  decision  of  the  court  and  its 
final  judgment  against  them  as  error. 

The  record  presents  properly  but  two  questions:  1.  Under  the 
issue,  was  it  necessary  to  prove  the  corporate  existence  of  the 
plaintiff,  and  if  not,  and  the  fact  was  admitted  by  defendant's 
plea,  did  he  thereby  also  admit  the  power  of  the  plaintiff  to 
make  the  particular  contract  upon  which  the  suit  was  brought? 
2.  If  such  proof  under  the  issue  devolved  upon  the  plaintiff,  was 
the  record  offered  in  evidence  admissible  for  that  purpose? 

There  are  but  few  matters  of  defense  which  are  not  equally 
available  under  the  issue  as  if  specially  pleaded.  In  Stephen's 
PL  507,  it  is  said  that  in  indebitatus  assumpsit  for  goods  sold  and 
delivered,  this  plea  operates  as  a  denial  of  the  sale  and  delivery 
in  point  of  fact:  in  the  like  action  for  money  had  and  received, 
it  will  operate  as  a  denial  of  the  receipt  of  the  money  and  the 
existence  of  thos^  facts  which  make  such  receipt  by  the  defend* 
ant  a  receipt  to  the  use  of  the  plaintiffs." 
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Oar  fiiBt  inqiiizy  should  be  as  to  whether  the  plea  of  the 
general  issue  did  or  did  not  admit  the  corporate  existence  of  the 
plainti£f.  There  are  but  few  better-settled  rules  of  pleading 
than  that  bj  pleading  to  the  merits  the  defendant  admits  the 
capacily  of  the  plaintiff  to  sue;  and  although  when  applied  to 
corporations  there  is  some  diversitj  of  opinion  as  to  its  applica- 
bilityy  still  upon  principle  and  authority  we  think  there  is  no 
sufBcient  reason  for  excepting  a  corporation  plaintiff  out  of  the 
general  rule. 

It  has  been  held  by  the  supreme  court  of  the  United  States 
that,«bj  pleading  to  the  merits,  the  defendant  necessarily  admits 
the  capacity  of  the  plaintiff  to  sue:  Canard  y.  The  Atlaniic  In^ 
iurance  Co.^  1  Pet.  887;  Yeaton  y.  Li/nn,  6  Id.  224.  In  Massa- 
chusetts it  has  been  held  that  the  defendant,  by  pleading  rum 
aswmpsU,  admitted  the  existence  of  the  corporation:  Kennd>eo 
Purchase  v.  CdU^  1  Mass.  485;  Inhabtlania  of  SvMon  y.  Cole^  8 
Pick.  232;  Zum  Church  y.  8L  Peter^s  Church,  6  Watts  &  S.  215. 
In  New  Hampshire,  that  the  general  issue  is  a  waiver  of  all  ex- 
ceptions to  the  person  of  the  plaintiff:  School  District  y.  BknadeU, 
6  N.  H.  197;  Proprietors  y.  Mclntire,  Id.  527.  In  Alabama  and 
Ohio,  that  a  plea  to  the  merits  admits  the  capacity  of  the  plaint- 
iff to  sue:  Prince  ^  Oarrett  y.  Com,  Bank  of  Columbus,  1  Ala. 
242  [34  Am.  Dec.  773];  Methodist  Epis.  Ch.  of  CincinnaH  y.  Wood, 
5  Ohio,  286;  Lewis  y.  Bank  of  Kentucky,  12  Id.  132  [40  Am.  Dec 
469].  In  Vermont,  the  same  question  was  discussed  at  great 
length,  reviewing  the  English  and  American  decisions,  and  it 
was  decided  that  the  defendant,  by  pleading  the  general  issue, 
admitted  the  corporate  existence  of  the  plaintiff:  Bank  of  Man- 
Chester  y.  AUen,  11  Vt.  302;  Phenix  Bank  y.  Curtis,  14  Conn. 
438  [36  Am.  Dec.  492].  Such  has  also  been  the  decision  of  the 
courts  of  Maine:  Penobscot  Corp.  y.  Lamson,  16  Me.  224  [33  Am. 
Dec.  656];  Savage  Man.  Co.  y.  Armstrong,  17  Id.  34  [35  Am. 
Dec.  227]. 

In  New  York,  the  contrary  doctrine  has  been  held:  yet  the 
decisions  in  that  state  have  not  been  uniform.  We  find  it  de- 
cided in  the  case  of  Jackson  ex  dem.  The  Trustees  of  Union  Acad- 
emy of  Stone  Arabia  y.  Plumbe,  8  Johns.  378,  that,  under  the 
general  issue,  the  plaintiff  must  prove  the  existence  of  the  cor- 
poration; while,  on  the  other  hand,  in  the  case  of  Carpenter  S 
Rose,  Overseers  etc.,  v.  Whiieman  et  al.,  15  Id.  208,  the  same 
court  decided  that  the  defendant,  by  pleading  the  general  issue, 
admitted  the  capacity  of  the  plaintiff  to  sue;  and  in  the  case  of 
The  Bank  of  Auburn  v.  Aikin,  18  Id.  137,  it  was  held  that  the 
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plea  of  ntd  Hel  coxporation  was  a  good  plea.  But  the  moxe 
recent  decisions  of  the  courts  of  that  state  seem  to  have  settled 
the  question  differently,  as  will  be  seen  by  reference  to  the  de- 
cisions in  Bank  of  Avhum  v.  Weed^  19  Id.  800;  Clark  v.  Niblo^ 
6  Wend.  236;  Bank  of  Vlica  t.  SmaUey,  2  Cow.  770  [14  Am.  Deo. 
52G],  and  Proprietor 8  etc.  o/Southold  t.  Eorton,  6  Hill,  501.  So 
that  we  mtist  admit  that  in  New  York,  under  the  general  issue, 
the  plaintiff  would  be  bound  to  prove  its  corporate  existence  and 
capacity  to  sue. 

In  addition  to  the  authorities  to  which  we  have  referred  as 
opposed  to  the  decisions  of  New  York,  we  may  add  that  of  the 
case  of  The  Society  for  (he  Prop,  of  (he  Oospel  v.  Pawlet^  4  Pet. 
501.  The  opinion  of  the  court  was  delivered  by  Judge  Story, 
and  he  there  not  only  sustains  the  doctrine  fully  that  the  gen- 
eral issue  admits  the  corporate  existence  of  the  plaintiff,  but  he 
adds,  ''  to  sue  in  the  particular  action  which  they  bring." 

And  the  question  has  been  expressly  decided  by  this  court  in 
the  case  of  McKiel  v.  R.  E.  Bank,  4  Ark.  594.  The  question 
arose  upon  the  plea  of  general  issue;  the  court  said: ''  The  bank 
being  a  public  corporation,  its  existence  was  not  required  to  be 
proved,  as  the  court  was  bound  judicially  to  take  notice  of  it." 

This  decision  we  think  well  sustained  by  the  authorities,  and 
conclusive  as  to  the  effect  of  the  plea  of  the  general  issue,  when 
pleaded  to  an  action  brought  by  a  public  corporation.  Had 
this  been  a  foreign  or  a  private  corporation,  a  question  of  inter- 
est might  have  arisen  as  to  the  extent  of  the  admission:  because 
it  by  no  means  follows  that,  by  admitting  the  corporate  exist- 
ence and  character  of  the  plaintiff,  there  must  also  be  a  still  fur- 
ther admission  in  regard  to  the  rights  which  that  existence  and 
character  confer.  The  first  is  an  admission  of  the  existence 
and  character  of  the  plaintiff.  The  second,  as  to  the  rights  and 
powers  which  may  be  exercised  under  it.  For  example,  the 
admission  of  the  existence  of  the  person  in  his  individual  char- 
acter is  necessarily  an  admission  of  all  the  rights  to  contract 
which  the  law  confers  upon  the  citizen.  The  admission  of  the 
existence  of  one  as  administrator  or  guardian  is  an  admission  of 
the  rights  and  powers  conferred  by  law  on  him  as  such.  But 
where  an  artificial  plaintiff  is  created,  its  rights  and  powers  de- 
pend, not  on  the  general  law,  but  on  the  particular  act  creating 
it,  and  are  limited  and  prescribed  by  the  act  itself.  And,,  unless 
the  act  be  a  public  law,  of  which  the  court  should  take  judicial 
notice,  it  becomes  a  matter  of  inquiiy  upon  the  trial,  not  whether 
the  plaintiff  has  a  corporate  name  and  existence,  but  whether 


Jan.  1850.]  Alderman  v.  Finlev.  247 

power  has  been  conferred  upon  it  to  make  the  particular  con« 
tract  in  snit.  And  as  the  plea  of  non  assumpsit  raises  the  ques- 
tion of  the  validity  of  the  contract,  we  are  not  prepared  to  say 
that  the  plaintiff  in  such  case  should  not  show  that  power  was 
conferred  authorizing  such  contract  to  be  made. 

If,  therefore,  the  act  under  which  this  corporation  was  brought 
into  existence  is  a  public  law,  defining  the  powers  and  capaci- 
ties of  the  corporation  to  contract,  the  court  was  bound  ]udi« 
dally  to  take  notice  of  it,  and  no  proof  under  the  issue  upon 
this  point  was  necessaiy.  Of  this  there  can  be  no  doubt.  The 
act  is  of  a  general  nature:  providing  for  the  incorporations  of 
towns  generally,  and  conferring  general  and  uniform  powers  on 
each,  amongst  which  is  the  power  to  contract  for  the  benefit  of 
the  town  incorporated  as  fully  as  natural  persons  might:  Dig., 
sec.  1,  p.  971. 

The  defendant  having,  by  his  plea,  admitted  the  corporate 
existence  and  character  of  the  plaintiff,  and  the  law  having 
declared  its  right  to  contract,  of  which  the  court  was  bound  to 
take  notice,  the  only  question  presented  by  the  issue  was, 
whether  the  contract  was  in  fact  made  as  alleged  in  the  plaint- 
iff's declaration,  and  the  damages  which  might  arise  from  a 
breach  of  it. 

The  circuit  court,  therefore,  erred,  not  in  rejecting  the  rec- 
ord offered  in  evidence,  but  in  refusing  to  permit  the  plaintiff 
to  produce  other  evidence  and  progress  with  his  cause,  and  in 
rendering  judgment  against  the  plaintiff  for  costs. 

The  judgment  of  the  Hempstead  circuit  court  must,  there- 
fore, be  reversed,  and  the  cause  remanded  to  be  proceeded  in 
according  to  law,  and  not  inconsistently  with  this  opinion. 

C!ORFOBATION  IS  NOT    REQUIRED  TO   PbOVB    ITS  ExiSTENOX    UNDKB    GeN* 

EBAL  Issue:  Lewis  v.  Bank  of  Kentucky,  40  Am.  Dec.  469,  and  cases  cited  ia 
the  note.  The  court  in  Lindauer  v.  Delaware  MuL  8({fety  Ins,  Co.,  13  Ark. 
465,  said  that  it  was  not  settled  in  that  state  whether  the  general  issue  ad- 
mitted the  corporate  existence  of  a  foreign  corporation  unless  such  a  doctrine 
followed  from  the  principal  case.  In  Missiesippi,  0.  di  B,  B.  Co.  ▼.  Croea,  20 
Id.  449,  the  principal  case  was  cited  to  the  point  that  a  plea  of  the  general 
issue  admitted  that  the  plaintiff  was  a  corporation. 

Judicial  Notice  will  be  Taken  ov  Existence  or  Ck)BPoaATZON  created 
iiDder  the  laws  of  the  state,  but  not  of  foreign  corporations:  LewU  v.  Bank  <^ 
Kenluely,  40  Am.  Deo.  469,  and  note.  The  principal  case  was  cited  in  Ham' 
meit  V.  LUtle  Bock  <t*  N.  B.  B.  Co.,  20  Ark.  206,  in  reference  to  taking  Judicial 
notice  of  foreign  corporations. 

CAPAcnr  or  Gorpokation  to  Ck>NT]Uor  not  Admiitid  bt  Plea  or 
General  Issue,  but  the  charter  of  th«  oorporatioa  mutt  be  pcodaosdi  Phmim 
Btmk  ▼.  CurdB^  36  Am.  Deo.  492. 
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Glabee  V.  Bank  of  Missibsifpi. 

{10  AaauMMAM,  618.] 

Whbbs  Pabtt  Glaxmb  BsinEnr  ov  Sathto  ur  Statutb  csw  LniiZATioiint 
it  is  of  Tital  importance  th&t  it  be  shown  that  he  is  entitled  to  it  by  ex- 
press enactment,  because  his  claim  to  exemption,  being  against  the  cur- 
rent of  the  law,  and  fonnded  upon  exceptions  by  no  means  co-extensiTe 
with  its  effeotiTe  provisions,  all  presomptiocis  are  against  him. 

8i4TXiio  ov  SsATun  or  Limitatxoks  bib  Nivxb  bun  ab  TiTBTnuf.TiY  Ooir* 
STBUSD  as  its  effeetive  provisions,  and  if  a  party  is  not  expressly  withlft 
the  saving,  all  that  is  inferred  is  simply  that  the  legislatore  did  mil 
think  that  there  was  any  sofScient  canse  for  a  prolongation  of  the 
right  of  each  party  to  sac  beyond  the  legal  time  allowed  to  saitors  gen- 
erally. 

OosFORATiON  Cbxatxd  bt  AiTD  TBAvaAOTixa  BusiKBss  IK  Statk  is  to  be 
deemed  an  inhabitant  of  sneh  state,  capable  of  being  treated  as  a  citiaeii 
for  ail  the  pnrpoees  of  soing  and  being  sued,  and  it  can  dwell  only  within 
the  sovereignty  of  its  creation,  and  can  not  migrate  to  another  sover- 
eignty. 

VoBiiaN  OoBFORinoirB  abx  mot  wiTHnr  thb  SAvnro  ov  Statute  ov  Lni- 
RATIOHS  of  March  25,  1839,  excepting  persons  **  being  beyond  the  limits 
of  the  state,"  that  saving  applying  only  to  natoral  persons;  bnt  they  do 
oome  within  the  saving  of  the  act  of  limitations  of  1844,  which  extendi 
the  privilege  to  *'  all  persons  who  reside  beyond  the  limits  of  this  state  ** 
at  the  passage  of  the  act. 

Admissiok  ov  Book  CoHTADOKa  Pubuo  Laws  ov  Anothxb  Statb,  par- 
porting  to  be  published  by  anthority,  and  to  be  printed  for  the  state,  is 
not  error,  although  it  contained  no  certificate  of  authentication,  nor  any- 
thing bat  what  purported  to  be  such  acts  and  the  indices  thereto^  nor 
any  signatures  to  the  acts,  nor  any  act  or  other  authority  authorising  its 
publication;  the  burden  of  discrediting  the  book  is  on  the  one  opposing 
its  admission. 

Obal  Evidbngb  that  PxBSOir  was  Stookholdes  in  foreign  bank  will  not 
be  admitted  where  it  appears  that  he  had  obtained  a  certificate  of  stock, 
and  that  such  certificate  was  deposited  in  the  bank. 

EXISTENCB  Ain>  GaFAOITT  ov  FOBEION   COSPOBATION  TO  SUE  IS  ADMITTED 

by  a  plea  of  the  statute  of  limitations. 

BeVUSAL  TO  Admit  EvIDXNCS  that    PlAINTDT,  a  FoBEION   COBPOBATIOHa 

HAD  Instituted  Aotionb  in  this  state,  and  that  a  mortgage  had  been 
executed  to  it,  and  recorded,  is  not  error  where  the  issue  was  whether  the 
plaintiff  was  a  non-resident,  so  as  to  come  within  the  exception  in  the 
statute  of  limitations. 

Debt  on  two  promissory  notes,  both  drawn  March  7,  1840, 
one  payable  in  twelve  months  and  the  other  in  two  years.  The 
action  was  brought  by  the  Bank  of  Mississippi,  a  foreign  cor- 
poration, on  the  first  of  December,  1845.  Plea,  the  statute  of 
limitations.  The  plaintiff  filed  a  replication  alleging  the  non« 
residence  of  the  bank;  and  the  defendant  rejoined  that  certain 
stockholders  in  the  bank  were  residents  of  this  state;  that  after 
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the  cause  of  action  arose,  and  more  than  three  years  before  this 
action,  the  bank  had  an  agent  residing  here,  and  that  the  bank 
did  not  continue  to  be  a  non-resident  from  the  time  the  action 
accrued,  on  which  issue  was  taken.  The  plaintiff,  against  the 
defendant's  objection,  to  prove  its  incorporation,  introduced  ^ 
book,  the  title-page  reading:  "  Laws  of  the  state  of  Mississippi^ 
embracing  all  acta  of  a  public  nature  from  January  session, 
1824,  to  January  session,  1888,  inclusiye.  Published  by  au- 
thority. Jackson.  Printed  for  the  state  of  Mississippi.  1888.*' 
The  book  was  not  authenticated,  nor  was  there  anything  but 
what  purported  to  be  the  acts  and  the  indexes  to  them;  there 
were  no  signatures  to  the  acts.  The  defendant  then  attempted 
to  prove  that  one  Gkiines  was  a  stockholder  in  the  bank,  and 
was  a  resident  of  Arkansas,  but  the  court  would  not  allow  parol 
evidence  that  he  was  a  stockholder,  it  appearing  that  he  had 
obtained  a  certificate  of  stock  which  was  deposited  in  the  bank. 
The  defendant  then,  to  prove  that  the  plaintiff  had  not  been  a 
non-resident,  offered  to  prove  that  it  had  brought  suits  in  this 
state,  and  that  a  mortgage  of  lands  here  had  been  executed  to 
it  and  recorded;  but  the  evidence  was  excluded.  The  court 
ruled  that  the  plaintiff  need  not  prove  its  incorporation,  and 
that  the  extract  read  proved  that  there  was  such  a  corporation 
in  Mississippi.  Verdict  and  judgment  for  the  plaintiff.  The 
defendant  brought  error. 

Pike,  and  Emgo  and  TrapnM,  for  the  plaintiff. 

Meany,  conira. 

By  Court,  Soott,  J.  The  main  question  presented  is,  whether 
or  not  the  plaintiff  below,  a  banking  corporation  created  by  the 
legislature  of  Mississippi,  was  within  the  savings  of  our  statute 
of  limitations. 

The  enacting  clause  of  ours,  like  that  of  the  statute  of  James, 
does  not  contemplate  the  character  of  the  plaintiff,  but  looks 
simply  to  the  action.  Not  so,  however,  with  the  saving  clause; 
that  looks  not  to  the  action,  but  alone  to  the  character  of  the 
plaintiff,  and  if  in  any  case  a  plaintiff  be  saved  from  the  opera- 
tion of  the  statute  at  all,  it  is  because  alone  of  being  within  the 
description  of  persons  who  are  the  objects  of  the  saving  clause. 
It  is,  therefore,  notimportant,  to  the  operation  of  the  statute,  who 
brings  the  suit,  for  lapse  of  time  will  equally  bar  the  action  by 
whomsoever  the  proceedings  might  be  set  on  foot.  Hence,  Sir 
Eaidly  Wilmot  remarked,  in  the  house  of  commons,  that  in* 
{ants,  like  all  other  persons,  would  be  barred  by  an  act  limiting 
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Buits  at  law,  if  there  was  no  Baying  claase  in  their  favor:  Beck' 
ford  V.  Wade,  17  Ves.  87. 

But,  on  the  other  hand,  it  is  of  vital  importance  to  the  party 
claiming  the  benefit  of  the  saving  that  it  be  shown  that  he  is 
entitled  to  it  by  express  enactment,  because  his  claim  to  exemp- 
tion being  against  the  current  of  the  law,  and  founded  upon 
exceptions  by  no  means  co-extensive  with  its  effective  provis- 
ions, all  presumptions  are  against  him.  And  upon  a  like  prin- 
ciple, the  savings  of  the  statute  have  never  been  so  liberally 
construed  as  its  effective  provisions;  the  courts  having  almost 
universally  held,  that  when  a  party  was  not  expressly  within 
the  savings,  all  that  was  to  be  inferred  was  simply  that  the  leg- 
islature did  not  think  that  there  was  any  sufficient  cause  for  a 
prolongation  of  the  right  of  such  party  to  sue,  beyond  the  legal 
time  allowed  to  suitors  generally.  Upon  this  point  Mr.  Angell,  in 
his  work  on  Limitations,  chapter  19,  section  3,  page  209,  remarks: 
"  There  appears  to  be  no  authority  in  favor  of  the  doctrine  that 
if  the  persons  mentioned  in  this  section  [the  saving  clause]  are 
not  expressly  excepted  from  the  operations  of  the  statute  of  lim- 
itations, there  exists  a  virtual  exception."  And  in  Sacia  v.  De 
Qraffy  1  Cow.  356,  this  doctrine  was  applied,  and  there  the 
court  say:  ''  Though  the  defendant's  virtual  protection  from 
prosecution  by  his  discharge  produced  the  same  result  as  his 
absence  from  the  state,  yet  we  are  not  warranted,  by  any  rule  of 
construction,  in  deciding  that  every  cause,  which  produces  the 
same  effect  as  the  one  mentioned  in  the  act,  comes  within  it." 
And,  having  laid  down  this  preliminary  principle,  we  proceed 
more  directly  to  the  question. 

The  party  in  this  case  claims  to  be  within  the  saving  of  the 
statute  upon  the  grounds  of  being  a  person  and  beyond  the 
limits  of  the  state;  and  bases  his  position  upon  the  doctrine  of 
the  case  of  Louisville  R,  R,  Co,  v.  Letson,  2  How.  558,  by  which 
the  case  of  Bank  of  the  U,  S,  v.  Deveaux,  5  Cranch,  61,  and  those 
decided  upon  its  authority,  were  overruled 

After  looking  into  all  these  cases,  although  we  have  felt  very 
forcibly  the  weight  of  the  argument  of  the  learned  counsel,  in 
the  case  before  us,  challenging  the  doctrine  of  the  case  cited 
from  2  Howard,  we  have  become  satisfied  that  those  doctrines 
are  founded  in  the  law,  and  far  more  reasonable  than  the  doc- 
trines of  the  case  overturned,  and  if  they  are  not  to  the  full  ex- 
tent altogether  satisfactory  for  the  reason  that  some  of  the  truths 
of  these  doctrines  be  not  in  fact  prosy  truths  but  legal  fictions, 
requiring  for  their  realization  an  imaginative  reach  somewhat 
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beyond  tbat  indulged  on  this  subject  by  the  fathers  of  the  com* 
mon  law,  they  themselves  set  the  precedent. 

If,  in  the  days  of  Lord  Coke,  2  Inst.  703,  and  Lord  Mansfield, 
Rex  T.  Oardner,  1  Gowp.  79,  a  corporation  and  body  politic  was 
held  to  be  an  occupier  and  inhabitant  of  land  for  the  purposes 
of  taxation,  and  "  for  the  general  purposes  and  objects  of  a  law, 
might  be  regarded  as  haying  corporeal  qualities,"  Bank  of  the  U.  8. 
T.  Deveaux,  5  Cranch,  61,  it  would  not  seem  remarkable  that,  in 
our  day,  when  greater  legislative  skill  had  been  attained  in  the 
creation  of  such  beings,  whereby  the  creature  had  been  made  to 
approach  nearer  to  the  creator,  that  they  should  be  now  deemed 
inhabitants  of  the  state  where  they  are  created  and  transact 
business,  capable  of  being  treated  as  a  citizen  for  all  purposes 
of  suing  and  being  sued.  And,  indeed,  however  acute,  meta- 
physical, and  abstract  may  be  the  reasoning  employed  to  prove 
a  corporation  aggregate  an  invisible,  intangible,  voiceless,  arti- 
ficial being — a  mere  legal  entity,  lighter  than  a  gossamer  tissue — 
there  is  much  of  locality,  life,  and  individuality  that  are  almost 
inseparably  connected  with  the  idea  of  such  a  being,  so  much  do 
they  mingle  with  us  in  the  every-day  business  of  practical  life. 

But  before  the  case  of  The  Bank  v.  Deveaux  had  been  over- 
turned, and  the  quality  of  citizenship  for  legal  purposes  had 
been  established  for  corporations,  Chief  Justice  Taney,  in  the 
Bank  of  Augusta  v.  Earle^  13  Pet.  586,  after  remarking  that,  in 
the  case  of  The  Bank  y,  Deveaux  ^  "the  court  had  confined  its 
decision  in  express  terms  to  a  question  of  jurisdiction,  and  had 
evidently  gone  even  so  far  with  some  hesitation,"  plainly  recog- 
nized the  legal  capacity  of  a  corporation  for  commorancy,  un- 
connected with  the  commorancy  of  the  individual  corporators. 
He  said:  ''  It  must  dwell  in  the  place  of  its  creation,  and  can 
not  migrate  to  another  sovereignty.  But  although  it  must  live 
and  have  its  being  in  that  state  only,  yet  it  does  not,  by  any 
means,  follow,  that  its  existence  there  will  not  be  recognized  in 
other  places;  and  its  residence  in  any  other  state  creates  no  in- 
superable objection  to  its  power  of  contracting  in  another.  It 
is,  indeed,  a  mere  artificial  being,  invisible  and  intangible;  yet 
it  is  a  person  for  certain  purposes  in  contemplation  of  law,  and 
has  been  recognized  as  such  by  the  decision  of  this  court."  And 
this  portion  of  the  opinion  of  Chief  Justice  Taney  is  quoted  by 
the  supreme  court  of  New  York,  in  the  case  of  Falkner  v.  The 
Delaware  and  Baritan  Canal  Company,  1  Denio,  444,  and  com- 
morancy expressly  recognized  for  tbat  corporation  and  applied 
in  a  case  where  the  statute  of  limitations  vras  pleaded* 
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And  although  Chief  Justice  Marshall  "was  eTidently  ayerse  to 
the  doctrine  that,  in  general,  a  corporation  was  to  be  deemed  to 
haye  commorancy,  he  was  hy  no  means  satisfied  that,  in  reason 
and  justice,  that  exposition  of  it  given  in  the  case  of  Ths  Bank 
Y.  Deveaux,  on  a  question  of  jurisdiction,  could  be  applied  on  a 
question  of  limitation;  for  he  remarked,  in  the  case  of  The  Bank 
T.  McKerude^  2  Brock.  400,  in  reference  to  the  case  of  Deveaux, 
*'  that  however  difficult  it  might  be  to  apply  the  principles  of 
that  case  in  reason  and  justice  to  a  contract  made  by  an  individ- 
ual residing  and  sued  in  a  state  where  no  office  or  banking-house 
existed,  and  where  a  straggling  corporator  was  to  be  found,  no 
difficulty  can  exist  in  applying  it  to  a  case  like  this,  where  a  suit 
is  brought  in  the  state  in  which  the  contract  was  made,  in  which 
it  was  to  be  performed,  and  in  which  the  agents  and  members 
of  the  corporation,  with  whom  the  debt  was  contracted,  and  to 
whom  it  was  to  be  paid,  resided.  And,  in  the  decision  of  that 
case,  it  is  manifest  that  the  commorancy  of  the  legal  entity  had 
much  more  influence  on  his  mind  than  the  commorancy  of  the 
corporators,  as  he  placed  great  stress  upon  the  facts  that  the 
bank  was  authorized  to  establish  an  office  of  discount  and  de- 
posit, whenever  it  might  think  fit:  that  the  banking-house  at 
Bichmond  was  as  fixed  and  notorious  as  that  at  Philadelphia: 
that  the  agents  acting  at  Bichmond  were  as  notorious  and  com- 
pletely agents  as  those  acting  at  Philadelphia,  and  that  the  con- 
tract was  made  in  Bichmond  with  agents  who  resided  there  at  a 
banking-house  there  established,  and  to  be  performed  in  that 
place,  and  therefore  he  said  of  the  bank,  that  <'  so  far  as  respects 
the  particular  contract,  it  may,  with  entire  propriety,  be  said  to 
reside  in  Bichmond.''  Thus,  in  eflfect,  upon  a  question  of  limita- 
tion, recognizing  the  commorancy  of  tiie  bank,  in  resting  his 
conclusion  upon  the  ground  that  he  did. 

We  feel  authorized,  therefore,  upon  authoriiy  sustained,  as  we 
think,  sufficiently  by  sound  reasoning  to  recognize  as  law,  that 
a  corporation  created  by  and  transacting  business  in  a  state  is 
to  be  deemed  an  inhabitant  of  such  state,  capable  of  being  treated 
as  a  citizen  for  all  the  purposes  of  suing  and  being  sued,  and  that 
it  can  dwell  only  within  the  sovereignty  of  its  creation,  and  can 
not  migrate  to  another  sovereignty;  and  thus  holding  the  law, 
it  is  clear  that  the  plaintiff  below  was  a  person  beyond  the  lim- 
its of  this  state  at  the  accrual  of  his  cause  of  action  and  has 
ever  since  resided.  But  the  question  still  recurs,  Was  the  plaint- 
iff such  a  person  as  was  within  the  saving  of  the  statute  f 

The  provisions  are : '  *  If  any  person  entitled  to  bring  any  action. 
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etc.,  Buch  peraon  shall  b^  at  liberfy  to  bring  such  action  within 
the  time  specified  in  this  act  after  such  disability  shall  be  re- 
moyed."  Of  the  disabilities  mentioned,  only  one  can  possibly 
apply  to  a  corpoxation;  the  others,  in  the  very  nature  of  things, 
haying  reference  exdusively  to  natural  persons.  That  single 
disability  is  '*  being  beyond  the  limits  of  the  state,"  and  we  hare 
just  seen  that  that  disability  can  neyer  be  removed.  Hie  conse* 
quence  is  that,  if  corporations  in  another  state  were  within  the 
saving,  the  saving  as  to  them  would  operate  as  a  perpetual  ex* 
emption  from  the  bar  of  the  statute.  No  reason  can  be  conceived 
why  the  legislature  should  have  desired  or  intended  that  a  for* 
eign  corporation  should  be  placed  on  a  more  favorable  footing 
than  both  citizens  of  this  state  and  all  other  non-residents.  For 
such  discrimination  no  earthly  reason  can  be  imagined. 

It  is  true  that  we  have  a  statute  which  has  made  but  litUe 
alteration  in  the  law  as  it  stood  before,  that,  when  any  *  *  person  " 
is  described  or  referred  to  in  a  statute,  **  several  persons,  and 
females  as  well  as  males,  and  bodies  corporate  as  well  as  indi- 
viduals,  shall  be  deemed  included:"  Dig.,  p.  959,  sec.  3;  but  this, 
like  most  rules  of  law,  falls  short  of  universal  application,  and, 
like  all  other  statutes,  must  have  a  reasonable  interpretation; 
else  the  most  absurd  consequences  would  follow,  which  can 
never  be  considered  to  be  the  will  of  the  legislature.  No  one 
would  contend  that  this  statute  was  of  universal  application  in 
the  criminal  law,  or  that  it  could  be  applied  if  the  word 
"  natural"  was  prefixed  to  the  word  ''person"  in  any  statute. 
And  as  we  think  it  would  be  unreasonable  to  apply  that  rule  to 
foreign  corporations  in  this  case  because  they  would  thereby  be 
placed,  not  upon  mere  terms  of  equality  witii  others,  but  upon 
higher  and  more  favorable  grounds  than  ^y  other  plaintiffii 
whomsoever.  Besides  this,  the  words,  ^' after  such  disability 
shall  be  removed,"  show  that  natural  persons  were  in  the  mind's 
eye  of  the  legislature;  and  as  these  were  only  to  be  saved  tem- 
porarily, there  is  no  room  for  any  presumption  that  any  others 
were  to  be  perpetually  saved;  especially  where  such  presumption 
would  have  to  be  indulged  in  the  full  face  of  the  policy  of  the 
enactment  itself,  and  we  have  seen  in  the  outset  that  no  saving 
whatever  is  to  be  presumed  but  all  must  afSrmatively  be  shown. 
And,  in  view  of  this  principle,  this  may  be  stated  even  stronger 
in  this  wise:  The  statute  having,  by  the  words  we  have  quoted, 
distinctiy  indicated  natural  persons  as  the  character  of  persons  * 
designed  to  be  saved  from  the  operation  of  the  statute,  thereby 
excluded  all  other  persons.   Had  the  statute  excluded,  l^  name, 


264  Clabks  v.  Bank  of  Mississhtl     [Arkansaa^ 

all  natuzal  peraons,  who  were  absent,  at  the  accrual  of  their 
causes  of  action  and  while  this  absence  was  continuous  there- 
after, and  enacted  nothing  more,  no  one  would  have  contended 
that  artificial  persons  were  included,  although  the  word  ''per- 
son "  was  used,  and  the  words  actually  employed  to  designate 
the  character  of  the  persons  designed  to  be  saved,  are  scarcely 
less  conclusive  of  their  description. 

But  the  authorities  are  not  altogether  silent  on  this  point. 
A  question,  almost  identical,  arose  on  the  twentynseventh  section 
of  the  statute  of  limitations  of  the  state  of  New  York,  the  pro- 
visions of  which  are  the  same  as  those  of  the  twentieth  section 
(now  repealed)  of  our  act  of  1839,  B.  S.,  p.  629,  where  the 
words  used  are  "  the  return  of  such  person  into  the  state," 
and  ''  after  such  cause  of  action  shall  have  accrued  such  per- 
son depart  from  and  reside  out  of  the  state,"  etc.,  and  the 
supreme  court  of  New  York  decided  that  corporations  were 
not  embraced;  and,  in  that  case,  the  court  remark:  "  The  word 
'  person '  is  here  used,  and  that  word  in  a  statute  may  include  a 
corporation  as  well  as  a  natural  person;  but  it  will  not  be 
understood  in  the  former  sense  when  it  would  be  repugnant  or 
absurd  to  give  it  such  an  application.  The  cases  excepted  by 
section  27  are  against  persons  who  have,  for  a  time,  been  out  of 
the  state,  but  have  afterwards  returned  within  its  limits.  These 
provisions  manifestiy  apply  to  natural  persons  only,  and  can 
not  be  made  to  embrace  corporations: "  Falkner  y.The  Delaware 
and  RarUan  Canal  Co.^  1  Denio,  443;  McQueen  v.  The  Middle-^ 
tan  Manuf,  Co.y  16  Johns.  6. 

We  are,  therefore,  of  opinion  that  corporations  were  not 
embraced  within  the  savings  of  our  statute  of  limitations,  put 
in  force  on  the  twentieth  of  March,  1839,  and  consequentiy  that 
the  statute  began  to  run  upon  both  of  the  demands  sued  in  thia 
case  from  the  date  of  their  maturity  respectively.  But,  as  only 
one  of  these  demands  was  barred  (as  the  facts  are  presented  to 
us  by  the  pleadings)  at  the  time  of  the  passage  of  the  act  of 
the  fourteenth  of  December,  1844;  and  as  this  action  was  com- 
menced before  the  expiration  of  the  two  years  allowed  to  non- 
residents by  that  act,  it  becomes  necessary  for  us  to  determine, 
as  the  replication  sets  up  that  act,  whether  or  not  foreign 
corporations  were  embraced  in  the  privilege  of  two  yean 
extended  to  all  person  who,  at  the  passage  of  that  act,  resided 
beyond  the  limits  of  this  state. 

The  savings  of  the  act  of  1839,  which  we  have  just  held  did 
not  embrace  corporations,  did  embrace,  however,  not  only  non* 
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residents  but  absentee  citizens  of  this  state.  The  privilege  ex- 
tended by  the  act  of  1844,  being  to  "all  persons  who  reside 
beyond  the  limits  of  this  state  at  the  passage  of  this  act/'  was 
consequently  not  a  mere  re-enactment  of  the  sayings  of  the  act 
of  1839,  which  had  been  repealed  by  the  act  of  the  fourteenth  of 
January,  1843,  but  was  an  enactment  in  favor  of  a  different  class 
of  persons,  that  is,  of  persons  "  residing  beyond  the  limits  of  this 
state,''  and  therefore  absentee  citizens  of  this  state  are  excluded 
from  the  provisions  of  this  privilege,  although  embraced  within 
the  saving  of  the  act  of  1839.  It  is  true  this  enactment  is  about 
the  same  subject-matter,  so  far  as  savings  against  the  operation  of 
the  statute  are  concerned,  but  as  absentee  citizens  of  this  state  are 
excluded  from  the  privilege  of  the  act  of  1844,  a  change  of 
policy  as  to  the  persons  to  be  saved  is  indicated.  .And  as  the 
description  of  persons  embraced  in  the  act  of  1844  is  suffi- 
ciently broad  to  include  foreign  corporations,  and  there  is  noth- 
ing repugnant,  absurd,  or  unreasonable  in  their  being  placed, 
not  in  a  condition  of  superiority,  but  of  simple  equality  with 
other  creditors  who  reside  beyond  the  limits  of  this  state,  we 
see  no  reason  at  all  for  holding  them  excluded  from  the  privilege 
of  two  years;  and  it  is,  therefore,  our  opinion,  that  they  are 
fairly  embraced  within  that  provision. 

This  enactment  in  favor  of  persons  residing  beyond  the  limits 
of  this  state  at  the  passage  of  the  act  of  December  14,  1844, 
was  not  intended  to  revive  causes  of  action  that  were  at  that 
time  barred  by  any  statute  of  limitations,  the  words  "  notwith- 
standing such  suit  or  suits'  may  be  barred,"  having  reference, 
not  to  the  time  of  the  passage  of  that  act,  but  to  the  time  vrithin 
the  period  of  the  two  years  allowed,  when  any  suit  might  be 
commenced;  thereby,  in  legal  effect,  prolonging  the  time  of 
limitation  on  any  cause  of  action  belonging  to  any  non-resident, 
not  barred  at  the  passage  of  the  act  (but  which  would  be  other- 
vrise  barred  in  the  regular  running  of  the  statute  of  limitations 
at  any  time  between  the  passage  of  the  act  and  the  expiration  of 
the  period  of  two  years),  to  the  end  of  that  period.  One  of  the 
demands  sued  in  this  action  was  in  the  latter  category.  Matur- 
ing on  the  seventh  of  March,  1842,  it  would  have  been  barred 
in  the  onward  running  of  the  statute  in  March,  1845,  but  the 
legal  effect  of  the  act  of  1844,  having,  as  to  this  claim,  pro- 
longed the  time  for  commencing  suit  till  the  fourteenth  of  De- 
cember, 1846,  it  was  not  barred  at  the  commencement  gf  this 
suit.  The  other  demand,  having  matured  in  March,  1841,  was 
barred  in  March,  1844,  and,  being  unaffected  by  the  act  of  De- 
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cember,  1844,  it  remaiiiB  barred.  The  court,  therefore,  erred 
in  assessing  the  damages  to  the  extent  of  the  principal  and  in* 
terest  of  both  demands  instead  of  to  an  amonnt  equal  to  that 
due  upon  the  demand  alone  that  matured  in  March,  1842. 

The  issue  joined  and  tried  by  the  jury,  and  found  for  the 
plaintiff  below,  was  an  immaterial  one.  There  was  no  error  in 
the  ruling  of  the  court  excluding  testimony,  nor  in  allowing 
the  evidence  by  the  printed  book,  purporting,  as  it  did,  to  have 
been  published  by  authority:  Dig.,  p.  490,  sec.  2;  nor  was  the 
evidence  unnecessary,  as  it  proved  the  powers  and  capacity  of 
the  corporation  to  contract,  although  its  existence  and  capacity 
to  sue  were  admitted  by  the  plea.  The  burden  to  discredit  the 
book  was  on  the  defendant  below:  Inhabitants  of  Baynham  y. 
Canton,  3  Pick.  293;  Alderman  and  Council  v.  FtrUey,  10  Ark. 
423  [ante,  p.  244],  decided  at  the  present  term. 

Let  the  judgment  be  reversed,  and  the  cause  remanded  to  be 
proceeded  with. 

FoBEiOK  CoBFOBATiON  Keed  kot  Avsb  ith  Lxoal  Incobpohatiok  ia 
an  action  by  it:  BeraUngUm  Iron  Co,  v.  Rutherford,  35  Am.  Deo.  528;  Lewit 
V.  Bh,  of  Ky.,  40  Id.  469,  and  cases  cited  in  the  notes  to  thoae  decisions. 

Foreign  Statutobt  Law,  how  Pboved:  See  White  v.  St,  Chiirons,  13 
Am.  Dec.  56;  Biddis  v.  James,  6  Id.  466;  Woodbridge  v.  Auatm,  4  Id.  740| 
Hunter  v.  Ftdcher,  16  Id.  738;  State  v.  TwUiy,  11  Id.  779;  Ccu^idd  v.  Staiet 
I  Id.  71;  Kenny  v.  Clarkum,  3  Id.  336. 

Absence  No  Exception  to  Statute  ov  Limitations,  unless  Ex- 
FBESSED:  See  the  note  to  Morgan  v.  Bobinmm,  13  Am.  Deo.  366,  discussiiig 

this  subject. 

Application  of  Statute  ov  Limitations  to  Fobeion  Ck)BPOBATioNS.— 
This  snbject  was  treated  in  the  note  to  Moore  \,  Armstrong,  26  Am.  Dec,  al 
page  73.  The  conclusion  there  arrived  at,  that  the  provisos  in  statutes  of 
limitations  exempting  from  their  operation  persona  beyond  the  limits  of  thtt 
state' included  foreign  corporations,  and  that  they  stand  on  the  same  footing 
as  other  foreigners  or  absentees,  has  been  repeatedly  affirmed.  Wood,  in  his 
work  on  the  Limitation  of  Actions,  section  250,  says:  ''Foreign  corporis 
tions,  although  having  general  agents  and  transacting  business  in  a  states 
come  within  the  provisions  of  those  statutes  which  make  a  saving  as  to'  ab- 
sent debtors;  for  although  by  comity  they  may  transact  business  in  anothei 
state,  yet  they  are  '  citizens,'  so  to  speak,  of  the  state  under  the  laws  of 
which  they  are  created,  and,  except  by  comity,  have  no  legal  existence  else- 
where, and  consequently  are  '  absent,*  within  the  meaning  of  the  term  as  used 
in  those  statutes,  from  every  state  except  the  one  in  which  they  have  their 
sUus,''  The  case  of  OlcoU  v.  Tioga  R.  R,  Co.,  20  N.  Y.  210,  cited  in  36 
Am.  Dec.  73,  established  the  rule  in  New  York,  and  Denio,  J.,  after  an  able 
consideration  of  the  question,  decided  that  a  foreign  corporation  sued  in  that 
state  could  not  avail  itself  of  the  statute  of  limitations.  This  rule  has  been 
approved  and  followed  by  subsequent  decisions  in  that  state,  and  is  now  un- 
questionably settled:  MaUory  v.  Tioga  R,  R.  Co,,  3  Kcyes,  355;  Thompson 
V.  Tioga  R,  R.  Co,,  36  Barb.  79;  Rathbun  v.  Northern  Cent,  /?.  R,  Co,,  50 
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N.  Y.  656;  Boardtnan  v.  Lake  Short  ^  M.  8.  R.  Co,,  84  Id.  167;  KWby  v. 
LtUx  Shore  de  M.  8,  R,  Co,,  14  Fed.  Bep.  261;  and  it  has  been  extended  in 
that  state  to  a  foreign  railroad  corporation,  although  it  has,  for  the  time  speci* 
fied  in  the  statute  before  the  commencement  of  the  suit,  continnonsly  operated 
a  railroad  in  New  York,  and  has  property  and  managing  <^cerB  therein; 
Boardman  v.  Lake  Shore  A  M.  8.  R.  Co,,  84  N.  Y.  157;  Rathbun  ▼. 
Northern  Cent.  R.  R.  Cq.,  50  Id.  656.  But  this  extension  of  the  rule  has  not 
obtained  in  other  states.  In  Alabama  it  was  held  that  a  foreign  corporation, 
having  a  known  place  of  business  in  that  state,  and  an  authorized  agent  upcNi 
whom  process  could  be  served  as  required  by  constitutional  provision  (art.  14, 
aec.  4).  may  plead  the  statute  of  limitations  in  like  manner  as  a  domestic  cor- 
poration or  a  resident  citizen.  Brickell,  O.  J. ,  said:  ' '  The  true  test  of  the  run- 
ning of  the  statute  of  limitations  is  the  liability  of  the  party  invoking  its  bar 
to  the  service  of  process  during  the  whole  of  the  period  prescribed:"  Hom  v. 
Central  R,  R,  d:  Banking  Co, ,  66  Ala.  472.  ^d  in  West  Virginia,  also,*  it  was 
held  that  an  insurance  company  chartered  by  another  state,  but  which  was 
doing  business  in  that  state  nnder  their  state  law,  and  under  the  Virginia 
law  of  1855-6  as  well,  was  to  be  considered,  for  the  purpose  of  being  sued, 
as  domiciled  in  that  stale,  although  the  withdrawal  by  such  a  company  of  its 
agent  from  the  state,  or  its  failure  to  appoint  an  agent  there,  is  a  departure 
from  the  state  by  the  insurance  company  within  the  meaning  of  section  18  of 
ohapter  104  of  the  code  of  West  Virginia:  Ahell  v.  Pa,  MtU,  Hfe  Ina,  Co,^ 
18  W.  Va.  400.  And  in  Bank  of  U.  8,  v.  MeKemie,  2  Brock.  393,  the  New 
York  extension  of  the  rule  was  not  adhered  to.  In  that  case  a  note  was  dia* 
ooonted  at  the  branch  bank  of  the  United  States  at  Richmond,  and  after  it 
arrived  at  maturity  it  was  regularly  protested  for  non-payment.  An  action  on 
the  case  being  brought  by  the  bank  against  the  indorser  to  recover  the  amount  of 
the  note  more  than  five  years  from  the  date  of  the  protest^  the  defendant  pleaded 
the  statute  of  limitations.  Marshall,  C.  J.,  held  that  the  right  of  action  was 
barred  by  the  lapse  of  time,  the  plaintiff  not  being,  in  the  sense  of  the  saving 
of  the  act,  "beyond  the  seas  or  out  of  the  country;"  the  contract  having  been 
made  in  Bichmond,  in  their  banking-house  there,  between  the  president  and 
directors  of  the  branch  bank  and  the  defendant,  the  fact  of  there  being  an 
office  of  disdount  and  deposit  of  the  Bank  of  the  United  States  in  Richmond, 
and  of  the  residence  of  the  president  and  directors  being  fixed  there,  must  be 
considered  with  reference  to  this  contract,  as  fixing  the  residence  of  the  cor- 
poration itself  in  Richmond,  and  not  in  Philadelphia,  so  far  as  the  saving  of 
the  act  applied  to  the  locality  of  the  plaintiffs.  But  where  the  statute  en- 
acts that  a  defendant's  absence  from  the  state  will  prevent  its  running,  but 
tbat '  *  in  the  case  of  a  foreign  corporation,  if  it  has  a  managing  agent  in  the  state, 
service  of  the  writ  may  be  made  on  him,"  on  a  question  of  fact  arising  in  a 
suit  brought  more  than  five  years  after  the  cause  of  action  hod  accrued, 
whether  the  defendant  did  or  did  not  have  a  managing  agent  for  the  state 
prior  to  the  time  when  the  suit  was  brought,  it  is  proper  to  charge  that  the 
time  during  which  the  plaintiff  was  disabled  from  suing  by  reason  of  the  de- 
fendant having  no  managing  agent  in  this  state,  is  not  to  be  counted  as  part 
of  the  five  years'  limitation  period:  Express  Co.  v.  Ware,  20  Wall.  543. 

The  decisions  of  state  courts  upon  the  construction  of  statutes  of  limita- 
tions are  binding  upon  the  United  States  courts,  and  the  New  York  cases  and 
rule  were  followed  in  Tioga  /?.  R,  v.  Blonsburg  «t  Coming  R.  /?.,  20  Wal^ 
137;  S.  C,  5  Blatch.  387.  Hall,  J.,  in  5  Blatch.  392,  commenting  upon  the 
case  of  Olcott  v.  The  Tioga  R,  R,  Co,,  20  N.  Y.  210,  supra,  said,  this  case 
*'  must  be  considered  as  establishing  the  true  construction  of  the  statutory 
AX.  Dec.  Vol.  LII— 17 
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provisioDB  npon  which  the  question  under  discussion  depends.  The  decisioD 
was  made  without  dissent,  by  the  whole  bench  of  the  court  of  appeals,  after 
a  most  able  and  exhanstiTe  argument,  and  after  ample  time  for  deliberation. 
A  very  elaborate  opinion  was  delivered  by  one  of  the  ablest  judges  of  that 
court,  and  it  has  been  before  the  profession  and  the  public  for  more  than 
seven  years,  during  which  many  provisions  of  the  code  have  been  frequently 
modified  by  the  legislature,  without  the  adoption  or  declaration,  by  the  legis- 
lature or  the  oourt  of  appeals,  of  any  rules  of  limitation,  in  respect  to  foreign 
corporations,  different  from  those  thus  established  by  the  court  of  appeals  in 
OlooU  V.  Tioga  R.  R,  Co,  It  is  not  only  the  settled  law  of  the  state,  as  de- 
clared by  its  highest  oourt,  but  it  commends  itself  to  our  judgment,  aa 
declaring  the  oorreot  construction  of  the  statute  under  consideration/' 


BiviNS  V.  MoElroy, 

[11  AUiJHAS.  23.] 

Pabol  Aduissiok  of  Pabtt  is  Ck)MPETF.?fT  EviDEKCB  ouly  of  those  faeti 
which  may  lawfully  be  established  by  parol  evidence.  It  can  not  be  re- 
ceived, either  to  contradict  documentary  proof,  or  to  supply  the  place  of 
evidence  existing  by  matter  of  record. 

Iir  Trespass  Quarb  Clausum  Freoit,  DsFENDAirr's  Parol  Admission  of 
Plaintiff's  Title  is  not  admissible  to  prove  his  title,  where  the  plaintiff 
relies  upon  his  title,  and  not  his  possession,  to  sustain  the  ac  tion,  but 
introduces  no  record  evidence  of  it,  and  offers  the  defendant's  parol  ad- 
mission to  supply  its  place. 

Tdbbb  can  be  but  Oxe  Final  Judgment  in  an  action  of  trespass  quam 
dausum  /regit  against  several  defendants;  and  if  some  of  them  should 
make  default,  and  an  interlocutory  judgment  be  rendered  against  theniy 
it  is  erroneous  to  render  judgment  against  those  who  appear  and  contest, 
the  action,  without  embracing  the  defaulting  defendants. 

Trespass  quare  clausum /regit  against  the  Bivinses  and  others, 
for  entering  plaintiff's  close,  carrying  off  his  rails,  etc.  Seyeral 
defendants  made  default,  and  the  court  rendered  an  interlocutory 
judgment  against  them,  and  ordered  a  writ  of  inquiiy  to  issue. 
The  other  defendants  appeared  and  defended.  After  a  trial  of 
the  cause,  verdict  and  final  judgment  were  rendered  against  those 
who  appeared  and  defended,  but  no  further  action  against  the 
defaulting  defendants  was  taken .  The  defendants,  against  whom 
final  judgment  had  been  rendered,  appealed  from  an  order  deny- 
ing a  motion  for  a  new  trial.  The  opinion  of  the  court  states 
the  points  reserved  by  the  defendants. 

Baldwin^  for  the  appellants. 

By  Court,  Johnson,  G.  J.  The  point  first  to  be  determined, 
relates  to  the  competency  of  the  testimony  to  sustain  the  allega- 
tions in  the  declaration.     The  plaintiff  below  made  no  pretense 
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of  actual  possession  of  the  close  which  he  chaiged  to  hare  been 
broken  by  the  defendants,  and  consequently  he  relied  alone 
upon  his  title,  by  which  to  draw  to  him  such  a  constructiye 
possession  as  would  enable  him  to  maintain  the  action.  This 
he  attempted  to  show,  not  by  the  certificate  of  entiy,  or  any 
other  record  evidence,  but  simply  by  parol.  It  was  testified 
upon  the  trial  that  John  Bivins,  one  of  the  defendants,  admit- 
ted that  the  plaintiff  had  entered  the  land  from  which  the  rails 
had  been  removed.  This  admission  of  John  Bivins  was  the 
only  evidence  offered  tending,  in  the  slightest  degree,  to  estab- 
lish title  in  the  plaintiff. 

The  parol  admission  of  a  parly,  made  in  pais^  is  competent 
evidence  only  of  those  facts,  which  may  lavrfully  be  established 
l^  parol  evidence.  It  can  not  be  received  either  to  contradict 
documentary  proof,  or  to  supply  the  place  of  existing  evidence 
by  matter  of  record.  Thus,  a  written  receipt  of  money  from 
one  as  the  agent  of  a  corporation,  or  even  an  express  admis- 
sion of  indebtedness  to  the  corporation  itself,  is  not  competent 
proof  of  the  legal  authority  and  capacity  of  the  corporation  to 
act  as  such:  See  1  Greenl.  Ev.,  2d  ed.,  243;  Welland  Canal  Co. 
V.  Hathaway,  8  Wend.  480  [24  Am.  Dec.  51];  Naiional  Bank  of 
St,  Charles  v.  De  Bemalea,  1  Car.  &  P.  569;  Jenner  v.  Joliffe,  6 
Johns.  9.  Nor  is  a  parol  admission  of  having  been  discharged 
under  an  insolvent  act  sufficient  proof  of  that  fact  without  tlie 
production  of  the  record:  See  ScoU  v.  Clare,  3  Gamp.  236; 
Summerset  v.  Adamson,  1  Bing.  73.  It  was  held  in  the  case  of 
Abbot  et  al..  Assignees  of  Farr,  a  Bankrupt,  v.  Plumbe,  1  Doug. 
216,  217,  that  in  an  action  on  a  bond,  or  to  prove  a  petitioning 
creditor's  debt,  which  arose  by  bond,  proof  of  the  acknowledg- 
ment of  the  obligor  did  not  supersede  the  necessity  of  calling 
the  subscribing  witness.  Lord  Mansfield  said:  "To  be  sure 
that  is  a  captious  objection;  but  it  is  a  technical  rule,  that  the 
subscribing  witness  must  be  produced,  and  it  can  not  be  dis- 
pensed vntli,  unless  it  appear  that  his  attendance  could  not  be 
procured.  It  was  doubted  formerly  whether,  if  the  subscribing 
witness  denies  the  deed,  you  can  call  other  witnesses  to  prove 
it;  but  it  was  determined  by  Sir  Joseph  Jekyl,  in  a  cause  which 
came  before  him  at  Chester,  that  in  such  case  other  witnesses 
may  be  examined,  and  it  has  often  been  done  since."  Ashurst, 
J.,  said:  "  If  the  evidence  of  the  subscribing  witness  were  to  be 
dispensed  with  by  this  confession  of  the  bankrupt,  the  defendant 
would  be  deprived  of  the  benefit  of  cross-examining  him  con- 
cerning the  time  of  the  execution  of  the  bond,  which  might  ba 
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nukterial/'  And  Buller,  J.,  in  the  same  case,  said:  "It  is  an 
established  role,  that  assignees  must  prove  the  petitioning  cred- 
itor's debt  by  the  same  evidence  which  must  have  been  pro- 
duced in  an  action  against  the  bankrupt,  and  it  is  neoessaiy,  to 
recover  on  a  bond,  to  call  the  subscribing  mtness,  unless  some 
reason  can  be  shown  for  his  absence." 

The  case  of  Call  t.  Dunning,  4  East,  53,  is  to  the  same  effect. 
Lord  Ellenborough,  C.  J.,  in  delivering  his  opinion  in  that  case, 
said:  ''  This  case  falls  within  the  common  rule.  The  answer  of 
the  defendant  in  chancery,  admitting  the  execution  of  his  bond 
to  which  there  was  a  subscribing  witness,  can  not  be  more  than 
secondary  evidence;  and  I  did  not  reject  it  as  not  being  admis- 
sible in  any  event,  but  because  the  plaintiff  had  not  laid  a 
foundation  for  letting  it  in  by  showing  that  he  had  made 
inquiry  after  the  subscribing  witness,  Biehard  Wilson,  and  had 
not  been  able,  with  due  diligence,  to  procure  any  account  of 
him.  No  one  person  of  that  name  (of  whom  several  were  sug- 
gested in  court  within  reach  of  inquiry)  had  been  applied  to 
for  the  purpose  of  knowing  whether  he  were  the  subscribing 
witness."  Le  Blanc,  J.,  also  said:  "The  argument  of  the 
plaintiff's  counsel  goes  upon  the  supposition  that  the  obligor 
himself  must  know  evezy  circumstance  attending  the  execution 
of  the  bond,  but  that  does  not  follow.  A  fact  may  be  known  to 
the  subscribing  witness  not  within  the  knowledge  or  recollec- 
tion of  the  obligor,  and  he  is  entitled  to  avail  himself  of  all  the 
knowledge  of  the  subscribing  witness  relative  to  the  trans- 
action." This,  then,  seems  to  be  the  general  rule,  though  it 
does  not  go  to  the  entire  exclusion  of  parol  admissions  of  the 
nature  of  the  one  under  consideration,  but  only  to  their  effect: 
for,  in  general,  as  was  observed  by  Mr.  Justice  Parker,  in  Earle 
V.  Picken,  5  Car.  &  P.  542;  Newhall  v.  Holt,  6  Mee.  &  W.  662; 
and  Slattery  v.  Pooley,  Id.  664,  what  a  party  says  in  evidence 
against  himself  whether  it  relate  to  the  contents  of  a  written 
instrument,  or  anything  else.  Therefore,  in  replevin  for  goods 
distiained,  the  admissions  of  the  plaintiff  have  been  received  to 
show  the  terms  upon  which  he  held  the  premises,  though  he 
held  under  an  agreement  in  writing,  which  was  not  produced. 
Nor  does  the  rule  affect  the  admissibility  of  such  evidence  as 
secondary  proof  after  showing  the  loss  of  the  instrument  in 
question:  See  1  Greenl.  Ev.  243,  244. 

The  rule,  deducible  from  the  authorities  referred  to,  of  course 
can  have  no  application  to  those  admissions  which  are  classed 
under  the  name  of  judicial,  or  tiiose  made  in  court,  either  by 
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the  party  hiniBelf  or  his  attorney  of  record,  and  made  expresslj 
for  the  purpose  of  being  used  as  a  substitute  for  the  regular 
legal  evidence  of  the  fact  at  the  trial,  or  in  a  case  stated  for  the 
opinion  of  the  court.  The  parol  admission  of  one  of  the  de- 
fendants in  this  case  was  manifestly  offered  to  supply  the  place 
of  existing  eyidenoe  by  matter  of  record,  at  least  as  far  as 
appeared  from  the  proof,  and,  consequently,  was  improperly  ad- 
mitted. This  admission,  though  made  by  the  party  sought  to 
be  charged,  could  not,  under  the  circumstances,  be  regarded  as 
superior  in  point  of  grade  to  the  evidence  of  a  mere  stranger, 
and  consequently  could  not  be  received  to  supply  the  place  of 
higher  and  better  evidence,  until  it  was  £rst  fully  shown  that 
such  better  evidence  could  not  be  procured  by  the  plaintiff.  It 
is  clear,  therefore,  that  the  recovery  was  unwarranted  by  the 
testimony. 

The  next  question  involves  the  correctness  of  the  action  of 
the  court  below  in  rendering  judgment  against  those  of  the  de- 
fendants who  appeared  and  contested  the  suit,  and  in  failing  to 
embrace  the  defaulting  defendants.  The  eightieth  section, 
chapter  126,  Digest,  provides  that,  ''  where  there  are  several 
defendants  in  a  suit,  and  some  of  them  appear  and  plead  and 
others  make  default,  an  interlocutory  judgment  by  default  may  be 
entered  against  such  as  make  default,  and  the  cause  may  proceed 
against  the  others,  but  only  one  final  judgment  shall  be  given 
in  the  action."  It  appears  from  the  record  that,  as  to  a  por- 
tion of  the  defendants,  a  default  was  regularly  entered,  and  that 
an  order  was  made  for  a  jury  to  be  returned  upon  the  next  day 
to  inquire  into  the  damages.  It  does  not  appear  that  any  jury 
ever  appeared  for  that  purpose,  or  that  any  damages  ever  were 
awarded  against  those  who  made  default.  The  default  and  the 
order  for  a  jury  to  inquire  into  the  damages,  are  the  only  steps 
that  were  taken  in  respect  to  a  portion  of  the  defendants,  and 
then  follow  immediately  a  finding  and  judgment  upon  the  issues 
against  such  as  appeared  and  pleaded  to  the  action.  This  pro- 
ceeding was  most  unquestionably  erroneous,  and,  if  there  had 
been  no  other  error,  this  would  have  been  sufficient  to  reverse 
the  judgment.  The  statute  is  plain  and  positive  that,  although 
an  interlocutory  judgment  by  default  may  be  entered  against 
such  as  shall  make  default,  yet  that  but  one  final  judgment  shall 
be  given  in  the  action.  This  judgment  is  not  final,  for  it  does 
not  pass  upon  the  rights  of  all  the  parties,  nor  does  it  leave 
them  without  a  day  in  court.    We  think  it  clear,  therefore,  that 


262  Pennington's  Ex'bs  u  Tell.        [Arkansas 

the  judgment  of  the  circuit  court  of  Madison  county,  herein 
rendered,  ought  to  be  reversed. 

The  judgment  of  the  circuit  court  of  Madison  county,  herein 
rendered,  is,  consequently,  reversed,  and  the  cause  remanded, 
with  instructions  to  proceed  therein  according  to  law,  and  not 
inconsistently  with  this  opinion. 

T^^LKEB,  J.,  not  sitting. 

ADMI8810MS  OF  PaBTT  AQATSffT  InTEBKST,  Ck>lCPBTSNOYX>V,  AS  EVIDKNGSX 

See  Smith  v.  Vincent^  38  Am.  Dec.  62;  Myer$  ▼.  Broumell,  10  Id.  729;  Davi$ 
▼.  Calvert,  25  Id.  282;  Byde  ▼.  Stone,  22  Id.  582;  Welland  Canal  Co,  v.  Hath- 
away, 24  Id.  6L 

Admissions  cab  not  bs  Substituted  vob  Beoobd  ob  Wbittkn  Bhn- 
DBKCB,  80  aa  to  dispense  with  the  same:  Wetland  Canal  Co.  ▼,  Hathawaiy, 
24  Am.  Deo.  51. 

Thb  principal  gasx  was  dTBD  to  the  position  that  where  there  are  sct- 
•nl  defendants  in  a  suit^  and  some  of  them  appear  and  plead  and  others  make 
deiiaalt,  the  cause  may  proceed  against  the  others,  but  only  one  final  jndg- 
ment  shall  be  given  in  the  action,  in  Lee  v.  Black,  27  Ark.  337. 
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£11  Abkambab,  2ia.] 

Rkasonablb  Diligence  and  Skill  Constttote  Measube  op  Attobnbt's 
Engagement  with  his  client.  He  is  liable  only  for  gross  negligence  or 
gross  ignorance  in  tha  performance  of  his  professional  duties;  and  this  is 
a  question  of  fact  to  be  determined  by  the  jury,  and  is  sometimes  to  be 
ascertained  by  the  evidence  of  those  who  are  conversant  with  and  skilled 
in  the  same  kind  of  business. 

Rule  that  Evebt  One  is  Pbbsumed  to  havx  Disohaboed  his  Legal 
AND  Mo&AL  Obligations,  is  one  whose  benefit  applies  in  its  fnllest  ex- 
tent in  favor  of  an  attorney. 

Extent  of  Damage  Resulting  fbom  Attobnet's  Negligence  must  be 
affirmatively  shown;  as  in  the  case  where  the  amount  of  a  note  is  alleged 
to  have  been  lost  by  his  negligence,  it  must  be  shown  that  it  is  a  subsist- 
ing  debt  against  the  maker,  and  also  that  he  was  solvent.  And  unless 
the  latter  fact  be  shown,  the  attorney  is  liable  only  for  nominal  damages; 
and  under  no  circumstances  would  he  be  liable  for  more  than  the  aotnal 
damage  that  the  client  has  sustained  by  reason  of  the  negligence. 

Adthobity  of  Attobney  at  Law  oveb  his  Client's  Cause  CoNTiNUBa 
not  only  until  the  judgment  and  a  year  and  a  day  afterwards,  but  if  the 
Judgment  be  not  satisfied  and  is  continued  in  force,  his  anthority  will  be 
prolonged  accordingly. 

AlTOBKET  UnDEBTAKING  COLLBCHON  OF  DBBT  SHOULD  8UB  OUT  AlL  PBO- 

OBSS,  both  mesne  and  final,  necessary  to  effect  that  object;  and  conse> 
qnently  he  must  not  only  sue  out  the  first  process  of  ezooatioii»  but  all 
tlialbeoome  necessary. 
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Attorney  is  not  Boukd  to  iKsnTUTE  New  Collateral  Sun^  without 
special  instnictioiis  to  do  so — as  actions  against  the  sheriff  or  clerk  for 
the  failore  of  their  duty  in  the  issuance  or  service  of  process;  he  should 
pursue  bail,  however,  and  those  who  may  have  become  bound  with  the 
defendant  either  before  or  after  judgment,  in  the  progress  of  the  suit. 

ATT0B17ET  IS  NOT  BouND  TO  ATTEND  TO  Levy  OF  AN  EXECUTION,  or  to  Search 
for  property  out  of  which  to  make  the  debt;  this  is  the  business  of  the 
sheriff.  Kor  is  the  attorney  liable  for  any  of  the  shortcomings  of  that  officer. 

ATT0R5XT  IS  Always  Justified  in  Ceasing  to  Proceed  with  Client's 
Cause,  whenever  he  is  bonajide  influenced  by  a  prudent  regard  for  the 
interest  of  his  client. 

Dblay  of  Attorney  to  Sue  out  Alias  Execution  for  nine  months  after 
the  return  day  of  the  first  execution,  on  which  the  sheriff  returned  that 
the  defendant  "  was  not  to  be  found  in  his  county,'*  does  not  render  him 
liable  where  the  evidence  is  amply  sufficient  to  exonerate  the  defendant 
from  gross  negligence. 

Attorney  Bona  Fide  Influenced  by  Prudent  Regard  for  Client's 
Interest  is  not  liable  for  failing  to  sue  out  further  execution,  where  an 
aUaa  execution  has  been  issued  and  levied,  and  a  forthcoming  bond 
taken,  upon  which  a  judgment  was  rendered,  and  execution  and  sale  was 
had,  the  proceeds  of  which  did  not  satisfy  the  debt. 

Attorney  should  Pursue  Surety  on  Forthcoming  Bond,  and  he  is 
guilty  of  negligence  in  failing  to  do  so  where  there  are  no  facts  or  cir- 
cumstances proved  as  to  the  surety's  pecuniary  condition,  or  other  col* 
lateral  facts  that  authorized  a  finding,  that  in  failing  to  pursue  him  with 
other  process  the  defendant  was  superinduced  bonajide  by  a  prudent  re- 
gard for  the  interest  of  his  client;  and  it  is  not  shown  that  he  was  con* 
trolled  by  instructions,  express  or  implied,  from  his  client. 

Abstract  or  Irrelevant  Instructions  should  not  be  given. 

After  Actual  Return  of  First  Execution,  before  the  return  day,  ther« 
would  be  no  irregularity,  much  less  any  invincible  legal  obstacle  in  issu« 
ing  again  the  same  or  another  execution  before  the  return  day. 

Sheriff  can  not  Require  Indemnity  before  Levying  because  Property 
IS  IN  Dispute,  but  by  common  law  he  could  summon  jury  to  try  right  of 
property  taken  by  him  in  execution,  when  the  title  was  doubtful,  or  it 
was  claimed  by  a  third  person;  and  if  the  verdict  was  that  the  property 
belonged  to  a  third  person,  he  was  justified  in  delivering  it  up;  the  con- 
trary verdict,  however,  did  not  protect  him  against  the  suit  of  the  true 
owner.  Our  statute,  however,  has  provided,  that  a  verdict  against  the 
claimant  of  the  property  shall  be  a  full  indemnity  to  the  sheriff  in  pro- 
ceeding to  sell,  and  if  the  verdict  be  for  the  claimant  he  shall  sell,  il 
sufficiently  indemnified  by  the  plaintiff  in  execution. 

Lioal  Presumptions  must  be  Based  upon  Facts,  and  can  not  be  baaed 
upon  presumptions;  consequently,  where  the  sheriff  does  not  levy  the 
whole  debt,  there  will  not  be  any  presumption  that  there  was  no  mora 
property  in  his  county,  as  this  would  be  basing  a  presumption  upon  the 
presumption  that  the  sheriff  did  his  duty. 

While  Dower  Remains  Unascertained,  and  until  there  has  been  an  act* 
ual  admeasurement  by  metes  and  bounds,  it  is  a  mere  potential  interest, 
amounting  to  nothing  more  than  a  chose  iu  action,  and  is  not  sabjeot  la 
•eisQia  and  sale  by  execution  at  law. 
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AflHUMWiT  by  Catherine  Pennington^  executrix  of  J.  E.  Pen- 
nington, against  Yell.    The  declaration  contained  several  counts 
for  negligence  as  an  attorney,  and  one  for  money  had  and 
receiyed.     The  counts  for  negligence  alleged  substantially  that 
the  testator  had  placed  a  note  on  J.  F.  Pullen  and  E.  G.  Smith 
in  Yell's  hands  for  collection,  and  that,  from  want  of  proper 
skill  and  diligence,  the  debt  was  lost.     On  the  trial  the  plaintiff 
admitted  that  J.  F.  Pullen  was  dead  and  insolvent  at  the  time 
the  note  was  placed  in  Yell's  hands.     She  then  introduced  in 
evidence  the  transcript  of  the  proceedings  on  this  note.    TbiB 
showed  that  the  day  after  the  note  was  received,  Yell  instituted 
suit  on  it  and  obtained  judgment  for  the  full  amount.    AJi./a. 
with  a  ca.  sa,  clause  was  issued  immediately,  on  May  26, 1840, 
returnable  at  the  October  term  following,  and  July  1st  the 
sheriff  returned  that  '*  the  said  Elizabeth  G.  Smith  wac  not  to 
be  found  in  Arkansas  county."    An  alias jfi.  fa.  was  issued  July 
9, 1841,  returnable  at  October  term,  under  which  a  negro  boy 
Dick  was  seized,  and  a  forthcoming  bond  was  taken  with  the 
defendant  in  execution  and  one  J.  W.  Pullen  as  sureties.    The 
bond  being  afterwards  forfeited,  the  defendant  at  the  October 
term  obtained  judgment  upon  it,  and  under  it  the  negro  boy 
was  levied  on  and  sold.    This  is  the  evidence  contained  in  the 
transcript.    The  receipts  from  the  sale  of  the  negro,  after  paying 
the  sheriff's  and  Yell's  fees,  were  applied  to  the  debt,  but  covered 
only  a  small  portion  of  it.    Elizabeth  G.  Smith  married  one 
Buffin  after  the  alia8ji./a.  was  issued  and  before  the  forthcom- 
ing bond  was  taken;  she  had  resided  in  Jefferson  county  in 
1839  and  the  beginning  of  1840,  but  some  time  in  1840  she 
removed  to  Arkansas  county.    Evidence  was  then  introduced 
by  the  plaintiff  showing  that  Elizabeth  G.  Smith,  at  the  time 
the  judgment  was  obtained,  and  subsequently,  was  possessed 
of  property  and  negroes  amply  sufficient  to  pay  the  debt;  con- 
traiy  evidence  was  introduced  by  the  def endfuit,  and  the  evi- 
dence as  to  the  title  of  the  negroes  was  conflicting  and  left  the 
matter  in  doubt;  whatever  property  she  had,  however,  was  sold 
under  other  executions.    J.  W.  Pullen,  the  surety  on  the  forth- 
coming bond,  was  generally  reported  to  be  solvent  and  a  man  of 
property.    He  left  the  state  in  April,  1843,  having  a  few  days 
before  transferred  all  his  property  to  a  third  person.    The 
court  instructed  the  jury:  1.  Under  the  count  for  money  had 
and  received,  if  the  jury  believed  that  the  defendant  received 
money  belonging  to  Pennington  in  his  life-time,  on  claims 
placed  in  his  hard,  he  was  liable  after  demand  and  refusal  for 
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the  balance  due  after  deducting  costs  paid  by  him  and  fees  due 
him  as  an  attorney.  2.  Under  the  counts  for  negligence^  that 
an  attorney  undertaking  to  collect  a  debt  must  use  due  and 
reasonable  diligence;  the  same  attention  being  required  of  him 
tiiat  lYOuld  be  required  of  an  ordinaiy  person  in  prosecuting  his 
own  debt;  that  the  attorney  was  liable  for  a  debt  lost  from  lack 
of  such  attention;  that  if  but  part  of  the  debt  was  thus  lost, 
the  attorney  was  responsible  for  that  damage;  and  that  the 
•mount  was  to  be  ascertained  by  the  jury  from  the  evidence.  3. 
That  if  the  jury  believe  that  the  time  between  the  return  day  of 
the  first  execution  and  the  issuance  of  the  second  execution  was 
occupied  by  Yell,  bona  fide^  in  ascertaining  E.  O.  Smith's 
address,  and  that  he  did  not  know  where  to  send  a  new  execu- 
tion, the  delay  was  not  negligence.  4.  That  although  the  first 
execution  may  have  been  returned  by  the  sheriff  on  the  first  of 
July,  1840,  and  before  the  return  day  of  the  writ,  yet  the  attor- 
ney could  not,  and  was  not  bound  under  any  circumstances  to 
aue  out  any  process  till  the  return  day  of  the  writ.  6.  That  the 
flheriff 's  return,  in  not  showing  that  there  was  property  in  the 
eounty  on  which  the  execution  could  be  levied,  was  defective; 
that  his  return  before  the  return  day  subjected  him  to  damages 
for  non-exeoution;  and  the  sheriff  would  be  liable  if  there  was 
property  in  the  county  subject  to  execution  any  time  before  the 
return  day;  and  that  the  defendant  was  not  liable  for  the 
sheriff's  neglect,  nor  under  any  obligation  to  sue  him  for  the 
n^lect.  The  plaintiff's  counsel  objected  to  these  instructions, 
and  moved  the  court  to  modify  the  last  instruction  by  charging 
that  the  defendant  was  bound  to  prosecute  the  sheriff  if  he  had 
rendered  himself  liable,  or  to  advise  his  client  of  the  facts  and 
ask  instmctionfi  as  to  what  to  do;  and  for  failure  to  do  so,  the 
defendant  was  liable,  if  the  sheriff  could  have  been  made 
responsible.  The  court  refused  to  modify  the  instruction.  6. 
That  if  the  jury  believe  that  the  property  of  Mrs.  E.  G.  Smith 
was  in  dispute,  and  this  was  generally  known,  the  sheriff  was 
not  bound  to  sell  without  indemnity.  7.  That  if  Penning- 
ton knew  and  approved  of  what  Yell  had  done  and  settled 
with  him,  they  should  find  for  the  defendant.  The  plaintiff 
then  moved  the  court  to  instruct  the  jury,  that  if  they  believed 
that  after  the  last  execution  and  sale  thereunder,  either  PuUen 
or  E.  O.  Smith  had  sufficient  property  in  Arkansas  county 
or  elsewhere  in  the  state  to  pay  the  debt,  of  which  Yell  had 
knowledge  or  might  have  had  knowledge  by  due  diligence, 
and  he  failed  to  sue  out  further  process,  this  would  be  sudi 
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negligenoe  that  he  T^ould  be  liable.  This  instruction  the  court 
refused  to  give  and  charged:  8.  That  the  return  of  the  execu- 
tion levied  on  the  negro  could  be  taken  as  a  circumstance  in 
connection  with  the  other  evidence  from  which  thej  could  form 
their  conclusion  as  to  whether  the  parties  had  any  other  prop- 
erty, it  deTolving  upon  the  plaintiffs  to  prove  there  was  other 
property;  that  the  levy  and  sale  conduced  to  prove  that 
there  was  no  other  property;  and  if  they  believed  there  was 
none,  they  should  find  for  the  defendant.  9.  That  it  was  the 
defendant's  duty  to  use  reasonable  diligence  in  ascertaining  and 
searching  whether  the  parties  liable  had  properly;  that  it  was 
not  necessary  that  knowledge  of  the  existence  of  the  property 
should  be  brought  directly  home  to  him,  it  being  sufficient  to 
render  him  liable  if  he  could  have  found  it  by  using  due 
and  reasonable  diligence.  The  plaintiff  then  moved  the  court 
to  instruct  the  jury  that  if  the  negroes  (concerning  the  title  to 
which  there  was  a  dispute)  had  been  given  to  Mrs.  E.  G.  Smith 
before  her  marriage,  and  were  reduced  to  possession  by  her 
husband  after  marriage,  but  she  remained  in  peaceable  pos- 
session for  several  years  after  his  death,  then  the  dower 
interest  of  the  wife  in  the  negroes,  whether  assigned  or  set 
apart  to  her  or  not,  was  subject  to  levy  and  sale  under  execu- 
tion against  her.  This  exception  was  refused.  Verdict  and 
judgment  for  i^he  defendant;  motion  for  a  new  trial  was  denied^ 
and  the  plaintiff  brought  error. 

Cummins,  for  the  plaintiff. 

Watkina  and  Curran,  contra. 

By  Court,  Scott,  J.  This  case  is  presented  on  bill  of  excep- 
tions to  the  overruling  of  a  motion  for  a  new  trial.  It  is  an  ac- 
tion against  an  attorney  at  law  for  negligence,  alleging  that 
thereby  a  claim  placed  in  his  hands  for  collection  was  lost.  The 
jury  found  for  the  defendant,  and  there  was  judgment  accord- 
ingly. 

Beasonable  diligence  and  skill  constitute  the  measure  of  an 
attorney's  engagement  with  his  client.  He  is  liable  only  for 
gross  negligence  or  gross  ignorance  in  the  performance  of  his 
professional  duties;  and  this  is  a  question  of  fact  to  be  deter- 
mined by  the  jury,  and  is  sometimes  to  be  ascertained  by  the 
evidence  of  those  who  are  conversant  vrith  and  skilled  in  the 
same  kind  of  business,  as  the  cases  of  RusseU  v.  Palmer ^  2  Wils. 
825,  and  of  Chdefroy  v.  DaUon,  6  Bing.  ^60.  These  doctrinea 
are  sustained  by  all  the  authorities  with  unanimity  and  distinet* 


July,  I860.]       Pennington's  Ex'rs  v.  Tell.  267 

oess:  FiU  v.raWen,4  Burr,  2060;  Bailde  v.  Chandless,  3  Camp. 
17, 19;  lipping  v.  Johnson,  2  Bos.  &  Pul.  357;  Mardis  v.  Shackle- 
ford,  4  Ala.  494;  Evana  v.  Watt^ous,  2  Port.  210;  FUch  v.  Scott, 
3  How.  (Miss.)  317  [34  Am.  Dec.  86];  2  Greenl.  Ev.,  sec.  144, 
p.  137. 

Lord  Brougham  said  in  a  late  case:  "  It  is  of  the  very  essence 
of  this  action  that  there  should  be  negligence  of  a  crasse  de- 
scription," and  "  therefore  the  record  must  bring  before  the 
court  a  case  of  that  kind,  either  by  stating  such  facts  as  no  man 
who  reads  it  will  not  at  once  perceive,  although  without  its  be- 
ing alleged  in  terms,  to  be  a  case  crassa  negligeniia — something 
eo  clear  that  no  man  can  doubt  it;  or  if  that  should  not  be*  the 
<sase,  then  he  must  use  the  veiy  averment  that  it  was  crassa 
negligeniia: "  Purves  y.  LandeU,  12  CI.  &  Fin.  91.  And  Lord 
Campbell,  the  present  chief  justice  of  England,  said,  in  a  still 
more  recent  case,  when  speaking  of  the  identity  of  the  law  of 
Scotland  and  England  in  this  particular,  that,  as  to  this  point, 
*'  the  law  must  be  the  same  in.  all  countries  where  law  has  been 
considered  as  a  science. 

As,  in  the  veiy  nature  of  things,  a  charge  of  this  nature,  if  well 
founded,  must  seriously  affect  the  professional  character  of  the 
Mtomey,  he  is  entitled,  to  the  fullest  extent,  to  the  benefit  of 
that  rule  of  universal  application  extending  to  all  the  relations 
of  society,  that  eveiy  one  shall  be  presumed  to  have  discharged 
his  legal  and  moral  obligations  imtil  the  contrary  shall  be  made 
to  appear:  Bank  of  VnUed  States  v.  Dandridge,  12  Wheat.  69, 70; 
Colvin  V.  Carter,  4  Ohio,  354;  Fridge  v.  State,  3  Gill  &  J.  103 
(20  Am.  Dec.  463];  WhiiOesey  v.  Starr,  8  Conn.  134;  TruwhiU  v. 
Depree,  2  Car.  &  P.  557.  And,  when  made  to  appear,  the  ex- 
tent of  the  damages  that  have  resulted  must  also  be  afiirmatively 
shown,  as  in  the  case  where  the  amount  of  a  note  is  alleged  to 
have  been  lost  by  his  negligence,  it  must  be  shown  that  it  is  a 
subsisting  debt  against  the  maker,  and  also  that  he  was  solvent. 
And,  unless  the  latter  be  shown,  he  would  be  liable  only  for 
nominal  damages,  and,  under  no  circumstances,  would  he  be 
liable  for  more  than  the  actual  damage  that  the  client  has  sus- 
tained by  reason  of  the  negligence:  2  Stark.  Ev.  135;  1  Saund. 
PI.  &  Ev.  196;  Mardis  v.  Shackle/ord,  4  Ala.  606;  Bank  of  Mobile 
V.  Euggins,  3  Id.  213;  2  Greenl.  Ev.,  sec.  144,  p.  141;  Dearborn 
▼.  Dearborn,  16  Mass.  816;  Crooker  v.  Hutchinson,  2  D.  Chip. 
117;  Huntington  v.  RumniU,  3  Day,  390. 

It  seems  to  be  now  generally  conceded  in  this  countiy  that  the 
authorily  of  an  attorney  at  law  over  his  client's  cause  continues 
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not  only  until  the  judgment  and  a  year  and  a  day  afterwards^ 
as  is  said  in  the  old  books;  but  if  the  judgment  be  not  satisfied 
and  is  continued  in  force,  that  his  authority  will  be  prolonged 
accordingly.  How  this  change  in  the  law  has  been  wrought,  it 
is  not  important  to  inquire;  doubtless,  however,  by  a  gradual 
process,  not  unlike  that  by  which  the  custom  of  merchants  was 
interwoven  into  the  law:  Tucker  Lee,  B.  8,  p.  46;  2  Oreenl. 
Ev.,  2d  ed.,  sec.  141,  p.  134,  and  sec.  145,  p.  144.  When  first 
brought  into  court,  these  customs  were  matters  of  fact,  and 
merchants  were  examined  to  prove  them:  afterwards,  when  legal 
decisions  had  been  made  upon  them,  parties  and  courts  took 
notice  of  them  without  being  specially  stated;  and  thus  they 
became  a  part  of  the  law  of  the  land,  and  doubtless  it  was  in 
reference  to  this  process  that  Lord  Mansfield  remarked,  in  Edie 
ei  oZ.  V.  East  India  Company^  2  Burr.  1222,  that  *'  he  was  wrong 
in  having  permitted  merchants  to  give  evidence  of  a  custom  on 
which  there  had  been  such  legal  decision.'' 

As  authority  and  duty,  in  the  relation  of  client  and  attorney, 
are  correlative  terms,  in  the  same  sense  that  right  and  obligation 
are  so,  in  a  general  sense,  it  results  from  the  law,  as  it  now 
stands,  that,  when  an  attorney  undertakes  the  collection  of  a 
debt,  it  becomes  his  duty  to  sue  out  all  process,  both  mesne  and 
final,  necessary  to  e£Eect  that  object;  and  consequently  that  he 
must  not  only  sue  out  the  first  process  of  execution,  but  all 
such  that  may  become  necessary.  This  undoubtedly  is  the  true 
general  doctrine  on  this  subject,  qualified,  however,  as  will  be 
presently  seen,  by  a  pervading  principle  that  fairly  grows  out  of 
the  peculiar  character  of  the  attorney's  functions.  But  although 
it  is  his  dijty  thus  to  pursue  his  client's  cause  through  all  its 
stages,  he  is  not  imperiously  bound  to  institute  new  collateral 
suits  without  special  instructions  to  do  so— as  actions  against 
the  sheriff  or  clerk  for  the  failure  of  their  duty  in  the  issuance 
or  service  of  process.  He  should  pursue  bail,  however,  and 
those  who  may  have  become  bound  with  the  defendant,  either 
before  or  after  judgment,  in  the  progress  of  the  suit.  Nor  is 
he  bound  to  attend  in  person  to  the  levy  of  an  execution,  or  to 
search  out  for  property,  out  of  which  to  make  the  debt:  this  is 
the  business  of  the  sheriff.  Nor  is  he  liable  for  any  of  the 
shortcomings  of  that  ofiScer. 

But,  in  reference  to  all  these  professional  duties,  the  courts 
have  recognized  a  principle  to  which  we  have  already  alluded, 
that  does  not,  by  any  means,  move  the  line  between  reasonable 
diligence  and  crassa  negligentia,  and  thus  in  fact  place  the  attor- 


July,  1850.]       Penninoton's  Ex'bs  v.  Tell.  269 

nej  further  from  responsibiliiy  to  his  client;  but  bo  far  as  its 
operation  is  in  any  sort  to  bis  protection,  it  is  so  only  by  its 
influence  upon  the  determination  of  the  question  of  fact  whether 
or  not  the  act  or  omission  complained  of  did  really  amount  to 
that  degree  of  crassitude  for  which  the  law  holds  him  liable. 
This  principle  is,  that  the  attorney  will  always  be  justified  in 
ceasing  to  proceed  with  his  client's  cause  (unless  specially  in- 
structed to  go  on)  whenever  he  shall  be  bona  fide  influenced  to 
this  course  by  a  prudent  regard  for  the  interest  of  his  client:  J. 
4b  Z.  Crooher  y.  EutchxMon  &  Cmhmtmy  2  D.  Chip.  117;  2  Greenl. 
Et.,  2d  ed.,  sec.  145,  p.  140.  This  principle  would  seem  to  grow 
directly  out  of  the  peculiar  character  of  the  functions  of  an 
attorney  at  law  and  to  be  founded  on  sound  public  policy.  For, 
in  the  nature  of  things,  these  duties  can  not  in  general  be  per- 
formed in  a  manner  to  subserve  the  true  interest  of  the  client  if 
limited  to  that  strict  line  of  routine  conduct  which  is  chalked 
out  by  the  law  as  the  pathway  for  ordinary  agents,  and  it  is  there- 
fore inevitable  that  in  the  discharge  of  these  duties  they  must  be 
intrusted  with  a  large  and  liberal  share  of  discretion. 

Hence  the  extreme  difficulty  of  defining  with  accuracy  that 
exact  limit  by  which  the  skill  and  diligence  are  bounded  which 
an  attorney  undertakes  to  furnish  in  the  conduct  of  the  cause,  or 
to  trace  precisely  the  dividing  line  between  that  reasonable  skill 
and  diligence  which  satisfy  his  undertaking  and  that  crassa  neg^ 
Hgeniia  or  lala  cvXpa  for  which  he  is  undoubtedly  responsible. 
**  Such  discretionary  powers,"  says  Judge  Huston,  in  delivering 
the  opinion  of  the  court  in  Lynch  ei  al.  v.  The  CommontoeaUh, 
Use  etc.,  16  Serg.  k  B.  368  [16  Am.  Dec.  682], ''  are  necessary  for 
the  plaintiff's  interest:  without  the  exercise  of  them,  many 
times  and  under  many  circumstances,  property  sufficient  to  pay 
the  debt  would  not  sell  for  enough  to  pay  the  cost.''  Again, 
he  says:  ''Although  extensive  authority  has  been  exercised  by 
the  attorneys,  we  have  had  but  few  cases  of  complaint,  and  the 
courts  have  been  seldom  called  on  to  state  the  limits  of  their 
authority  or  of  their  responsibility  to  their  clients;  a  circum- 
stance highly  honorable  to  the  profession."  ''  As  between  the 
client  and  attorney,  I  would  say,  however,  the  responsibility  of 
the  latter  is  as  great  and  as  strict  here  as  in  any  country.  I  mean 
where  want  of  good  faith  or  attention  to  the  cause  is  alleged: 
but,  in  the  exercise  of  the  discretionary  power  usually  exercised, 
I  would  not  hold  an  attorney  liable  when  he  acted  honestly  and 
in  a  way  he  thought  was  for  the  interest  of  his  client." 

And  if  the  rule  was  otherwise,  the  practice  of   the  profes- 
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fiion  would  be,  in  a  high  degree,  hazardous,  especially  in  this 
country,  where  the  pecuniary  conditions  of  men  frequently 
change  through  vicissitude  of  apparent  prosperity  and  ad- 
versib^,  in  rapid  succession;  as  it  would  exclude  all  discretion 
about  continuing  the  prosecution  of  doubtful  claims,  and  give 
safety  to  the  attorney  only  in  a  continuous  suing  out  of  suc- 
cessive process  of  execution,  or  in  express  leave  from  his 
client  to  suspend  operations,  which  it  would  often  be  exceed- 
ingly inconvenient  to  obtain:  OiJbert  v  Williams^  8  Mass.  61  [5 
Am.  Dec.  77];  and  when  obtained,  not  less  inconvenient  to  pre- 
serve the  evidence  by  which  his  safety  was  secured.  And  hence, 
although  it  was  laid  down  in  Dearborn  v.  Dearborn,  15  Id.  819, 
in  substance,  that  the  attorney  could  not  excuse  himself  for 
neglecting  seasonably  to  sue  out  process  in  continuation  of 
regular  steps  in  the  collection  of  a  demand,  unless  he  gave  no* 
iice  to  his  client,  and  requested  specific  instructions,  this  rule  was 
modified  in  the  subsequent  case  we  have  cited,  Crocker  v.  HiUch' 
inson,  2  D.  Chip.  117,  where  the  case  of  Dearborn  v.  Dearborn 
was  before  the  court  and  its  doctrine  so  qualified,  by  laying  down, 
as  we  have  done,  that  in  cases  where  the  course  of  the  attorney 
was  superinduced,  bona  fide,  by  a  prudent  regard  to  the  interest 
of  his  client,  he  might  be  justified  in  ceasing  to  send  out  pro- 
cess of  execution,  without  having  first  given  notice  to  his  client 
and  requested  further  instructions. 

And  it  was  upon  the  same  foundation,  doubtless,  that  Lord 
Mansfield  said,  in  Pitt  v.  Yalden,  4  Burr.  2060,  when  speak- 
ing of  crassa  negligentia,  for  want  of  skill  and  knowledge: 
"  That  part  of  the  profession  which  is  carried  on  by  attorneys 
is  liberal  and  reputable,  as  well  as  useful  to  the  public,  when 
they  conduct  themselves  with  honor  and  integrity;  and  they 
ought  to  be  protected  when  they  act  to  the  best  of  their  skill 
and  knowledge.  But  every  man  is  liable  to  error;  and  I  should 
be  very  sorry  that  it  should  be  taken  for  granted  that  an  attor- 
ney is  answerable  for  every  error  or  mistake,  and  to  be  punished 
for  it  by  being  charged  v^ith  the  debts  which  he  was  employed 
to  recover  for  his  client.  Not  only  counsel  but  judges  may 
difier,  or  doubt,  or  take  time  to  consider.  Therefore  an  attor- 
ney ought  not  to  be  liable  in  cases  of  reasonable  doubt."  So, 
when  the  crassa  negligentia  is  alleged,  for  want  of  prudence  and 
diligence,  the  attorney  should  not  be  held  liable  in  a  case  of 
reasonable  doubt,  especially  when  the  ground  of  that  reasonable 
doubt  may  be  evidence  tending  to  show  that  the  act  or  omission 
complained  of  was  bona  fide  superinduced  by  the  exercise  of  an 
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hooest  judgment  as  to  what  was  the  true  interest  of  his 
client. 

In  the  case  before  us,  the  first  ground  of  the  motion  for  a  new 
trial  is  the  allegation  that  the  verdict  was  not  authorized,  and 
is  not  sustained  by  the  evidence;  and  this  question  we  will  first 
examine.  Before  proceeding  to  do  so,  however,  we  will  take 
the  occasion  to  remark,  inasmuch  as  considerations,  touching 
the  honor  and  integrily  of  the  party  defendant  in  the  particular 
conduct  complained  of,  are  in  a  case  of  this  kind  always  re- 
garded by  the  jury  in  making  up  their  verdict,  that  in  the  whole 
mass  of  testimony  in  this  record  there  is  nothing  from  which 
an  unfavorable  inference  in  this  aspect  can  be  drawn  against 
the  defendant.  On  the  contrary,  it  is  clear,  from  the  whole  evi- 
dence, that  he  has  demeaned  himself  throughout,  in  this  respect, 
in  a  manner  altogether  unexceptionable. 

The  first  writ  of  execution  (being  a  Ji,  fa.  with  an  alternate 
ca.  8a,  clause)  was  issued  vrith  promptitude,  and  although  there 
was  subsequently  a  hiatus  of  near  nine  months  between  the  re- 
turn day  of  this  writ  of  execution  and  the  issuance  of  the  aHaa^ 
the  return  of  the  sheriff  on  the  first,  that  the  defendant ''  was 
not  to  be  found  in  his  county,"  was,  under  the  state  of  the  case, 
as  to  this  point,  as  shown  by  the  testimony,  amply  sufficient,  in 
our  opinion,  to  exonerate  the  defendant  from  gross  negligence 
in  this  delay.  There  was  also,  we  think,  sufficient  legal  testi- 
mony to  authorize  the  jury  to  find  that,  in  failing  to  sue  out 
further  process  of  execution  against  the  defendant.  Smith,  after 
the  sale  of  the  negro,  the  defendant  in  this  action  was  influenced 
bona  Jide  by  a  prudent  regard  for  the  interest  of  his  client,  and 
to  exonerate  him  as  to  this  conduct  from  gross  negligence. 

But  we  are  unable  to  find  any  testimony  in  the  record  going  to 
exonerate  him  from  the  duty  of  taking  further  steps  against 
Pullen,  the  securily  in  the  forthcoming  bond.  This  bond  had 
been  taken  by  the  sheriff  of  Arkansas  county  in  discharge 
of  his  official  duty,  and  a  part  of  this  duty  in  the  premises  was 
to  take  sufficient  security.  This,  of  itself,  in  the  absence  of  tes- 
timony to  the  contrary,  would  have  authorized  a  prudent  man 
to  infer  that  Pullen  was  solvent.  And  although  there  was  no 
direct  evidence  that  the  defendant  knew  Pullen's  place  of  resi- 
dence, reasonable  diligence  would  have  induced  him  to  make  in- 
quiry as  to  the  fact  from  the  sheriff  of  Arkansas  county,  who 
had  taken  the  forthcoming  bond,  if  indeed  he  was  uninformed 
as  to  this  fact.  No  such  exonerating  proof  was  adduced,  nor  are 
there  any  facts  or  circumstances  proven  as  to  Pullen's  pecuniary 
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ocmdition  or  other  collateral  facts  that  authorized  a  finding  thati 
in  failing  to  pursue  him  with  other  process,  the  defendant  was 
superinduced  bona  fide  by  a  prudent  regard  for  the  interest  of 
his  client.  Nor  is  it  shown  that,  in  this  failure  to  proceed  fur- 
ther, the  defendant  vas  controlled  in  the  performance  of  his 
duties  by  any  instructions,  either  express  or  implied,  from  his 
client. 

If  the  judgment  upon  the  forthcoming  bond  was  void,  he 
might  have  disregarded  it  and  taken  other  proceedings:  if  erro- 
neous and  not  void,  he  might  have  taken  steps  for  its  reversal. 
And  although  it  may  be  void  or  erroneous,  it  will  not,  by  any 
means,  follow  that  for  this  reason  the  defendant  was  necessarily 
guilty  of  gross  negligence  for  want  of  knowledge  and  skill: 
Godefroy  v.  DdUon,  6  Bing.  460;  S.  C,  19  Eng.  Com.  L.  210; 
Russell  Y.  Palmer,  2  Wils.  825;  Ibmkies  t.  Downman,  6  Munf. 
557.  But  the  defendant  took  no  steps  at  all,  and  has  failed  to 
develop  by  his  testimony  any  fact  or  circumstance  by  way  of 
excuse,  and  but  for  those  touching  the  doubtful  pecuniaiy  con- 
dition of  Mrs.  Smith,  he  would  not  have  excused  himself  for  not 
taking  further  steps  against  her. 

The  fact  that  process  of  execution  was  issued  against  botii 
Smith  and  Pullen  and  levied  upon  a  negro  boy,  who  was  sold  for 
less  than  the  debt,  seems  to  be  relied  upon  for  this  purpose. 
Had  the  sheriff  returned  upon  this  execution  that  besides  this 
negro  there  was  no  other  properly  in  his  county  subject  to  this 
execution,  this  position  would  have  been  tenable.  But  there 
was  no  such  return,  or  any  intimation  whatsoever  that  there  was 
no  other  such  property. 

The  fact  that  this  negro  sold  for  less  than  the  debt  is 
sufficiently  accounted  for  by  the  circumstance  shown  in 
evidence  that  the  property  was  "  in  dispute,"  and  in  conse- 
quence the  sheriff  was  indemnified  before  its  sale.  And,  besides, 
it  seems  to  have  been  the  same  negro  that  was  originaUy  levied 
upon  as  the  property  of  Smith,  and  thus  shows  nothing  as  to 
Pullen's  solvency.  As  to  PuUen's  actual  pecuniary  condition, 
one  witness  testified  that  he  ''  had  always  looked  upon  Pullen 
as  a  poor  man;"  but  three  others  testify  to  his  solvency  for  a 
period  of  near  twelve  months  after  the  defendant  had  ceased  to 
sue  out  process  against  him. 

After  looking,  then,  at  all  the  testimony,  we  are  of  the  opinion 
that  the  verdict  is  not  fully  authorized,  and  that  the  evidence 
falls  short  of  this  in  failing  to  show  for  the  defendant  any  excuse 
for  his  failure  to  take  further  steps  against  Pullen. 
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V 

With  regaxd  to  the  iiiBtnictionB  given  by  the  court  to  the  jtuy, 
there  was  no  error  in  the  first  and  second.  The  third  ought 
not  to  have  been  given  because  there  was  no  evidence  upon  which 
to  predicate  it,  and  it  was  therefore  abstract.  The  fourth  was 
eiToneous.  After  the  actual  return  of  the  first  execution  there 
would  have  been  no  irregularity,  much  less  any  invincible  legal 
obstacle  in  issuing  again  the  same  or  another  execution.  The 
fifth  was  not  erroneous;  nor  did  the  court  err  in  refusing  to 
give  the  modification  asked. 

The  sixth  was  iirelevant  to  the  issue  and  ought  not  to  have 
been  given:  and  besides  it  did  not  state  the  law  correctly.  By 
the  common  law  a  sheriff  could  summon  a  jury  to  txy  the  right 
of  properiy  taken  by  him  in  execution  when  the  title  was  doubt- 
ful or  it  was  claimed  by  a  third  person;  and  if  the  verdict  was 
that  the  prop^iy  belonged  to  a  third  person  he  was  justified  in 
delivering  it  up.  The  contrary  verdict,  however^  did  not  pro- 
tect him  against  the  suit  of  the  true  owner,  let  he  was  not 
without  relief,  for  the  court  of  law  perhaps  might  interfere  if  he 
were  still  reasonably  doubtful  about  the  right:  Cooper  v.  Chitiy, 
1  Burr.  37 ;  or  he  might  file  his  bill  in  chancery  against  the  several 
parties  concerned  in  interest,  and  compel  them  to  interplead  and 
litigate  the  right  in  order  to  ascertain  to  whom  the  properly  be- 
longed. Such  was  the  common  law.  Our  statute,  Big.,  p. 
499,  sec.  83,  however,  has  provided  that  a  verdict  against  the 
claimant  of  the  property  shall  be  a  full  indemnity  to  the  sheriff 
in  proceeding  to  sell,  and  if  the  verdict  be  for  the  claimant  he 
shall  sell,  if  sufficiently  indemnified  by  the  plaintiff  in  execution. 

The  seventh  instruction  was  abstract.  There  was  no  testi- 
mony to  authorize  it.     In  giving  it  there  was  error. 

The  eighth  instruction  was  also  erroneous,  and  was  mischiev* 
ous,  because  it  had  a  direct  tendency  to  mislead  the  juiy.  We 
have  already  made  some  observations  touching  this  point  when 
noticing  the  testimony;  but  will  add  here,  by  way  of  showing 
that  this  instruction  was  without  warrant  in  the  law,  that  this 
was  an  effort  to  rest  a  presumption  upon  a  presumption.  The 
presumption  that  there  was  no  more  property  is  based  upon  the 
presumption  that  the  sheriff  did  his  duty.  That  is  to  say,  as  it 
was  his  duty  to  levy  the  whole  debt  if  there  was  sufficient  prop- 
erty in  his  county,  as  he  did  not  levy  the  whole  debt,  ergo,  then 
there  was  no  more  property  in  his  county.  Now  the  law  will 
not  presume  on  such  a  basis  as  this.  Legal  presumptions  must 
be  baaed  upon  facts,  not  upon  presumptions. 

The  ninth  instmction  was  clearly  enoneonSf  aa  the  duty  to 
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search  for  property  did  not  rest  upon  the  def endant,  as  we  ha^e 
already  seen;  but  as  this  error  was  not  against  the  plaintiff,  but 
the  defendant  in  error,  it  cuts  no  figure  in  the  question  be- 
fore us. 

The  court  below  did  not  err  in  refusing  the  first  instruction 
asked  by  the  plaintiffs  and  refused,  because  in  its  phraseology  it 
imposed  the  duty  upon  the  defendant  of  searching  for  property, 
otherwise  than  by  the  process  of  the  court:  and  also  because  it 
was  not  so  qualified  as  to  allow  him  the  benefit  of  the  testimony 
in  the  record  going  to  show  that,  as  to  Mrs.  Smith,  he  might 
have  been  induced  to  cease  to  send  out  process  of  execution  by 
a  bona  fide  prudent  regard  for  the  interest  of  his  client.  Nor 
was  there  any  error  in  the  refusal  of  the  court  to  give  the  second 
instruction  asked  by  the  plaintiffs.  Because,  while  dower 
remains  unascertained,  and  until  there  has  been  an  actual  ad- 
measurement by  metes  and  bounds,  it  is  a  mere  potential  inter- 
est, amounting  to  nothing  more  than  a  chose  in  action,  and  is 
not  subject  to  seizure  and  sale  by  execution  at  law:  Ibrrey  y. 
Minor,  1  Smed.  &  M.  Ch.  489;  Tompbina  t.  Fonda,  4  Paige,  448; 
Bitchie  v.  Putnam,  13  Wend.  626. 

In  view  then  of  the  whole  case,  we  are  of  opinion  that  the 
court  erred  in  refusing  the  motion  for  a  new  trial.  The  judg- 
ment must  therefore  be  reversed,  a  new  trial  awarded,  and  the 
cause  remanded  to  be  proceeded  with. 

LiABiLiTT  OF  Attorney  iob  Nbougence  and  Want  of  Skill:  See  the 
note  to  lUeh  v.  ScoU,  34  Am.  Dec.  86,  ^iBcnBaing  this  subject  at  leogth;  Cox 
V.  SulUvan,  50  Id.  386;  Odlin  v.  Stetson,  36  Id.  248;  Cox  v.  LivingaUm,  37  Id. 
486;  SmaUioood  v.  Norton,  Id.  39.  • 

Right  of  Sheriff  Levyino  Execution  to  Dkbuio)  Indsmnitt  whxr* 
Title  Doctbtful:  See  FUler  v.  Foward,  49  Am.  Deo.  492. 

Court  has  No  Authorttt  to  Givb  Abstract  Instruotions:  Zaahary  t. 
Pace,  AlI  Am.  Deo.  744,  and  note,  referring  to  previous  cases  in  this  series. 

Facts  from  Which  Presxtmftions  Arisb  must  bb  Clkablt  PROYBOit 
JknUey  y.  Bedar,  60  Am.  Dec.  242. 


Meux   v.  Akthont. 

[U  AmTiwiAi,  411.] 

Whatbyxb  mat  bb  Effect  of  Fraud  upon  Contbaot  as  between  the  par* 
ties  themselyes,  in  consideration  of  their  infamy  or  public  policy,  theva 
can  be  no  question  but  that  creditors  and  others  whose  rights  are  affected 
thereby  may  cause  such  fraudulent  contract  to  be  set  aside. 

1\>  Entitlb  Creditor  to  Sbt  Aside  Gonyeyangb  by  Debtor  as  Fraud- 
ulent by  an  application  t/>  equity,  it  is  not  soffioiant  for  him  to  simply 
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show  an  ontstanding  debt,  liquidated  or  uxiliqmdated,  bat  he  must  also 
■how  that  he  has  proeecuted  such  debt  to  jndgment,  and  that  proceBa 
has  been  regalarly  issued  thereon  and  returned  ^if22a  bona;  or,  if  the 
complainant  would  avoid  the  force  of  this  rule,  he  should  show  such 
equitable  circumstances  as  will  relieve  him  from  its  application,  and 
make  his  case  an  exception  to  the  rule. 

Ihsoltsuct  ov  Debtor  is  Kg  Gbound  fok  Equitablb  Eelixf  AOAiNsr 
Fbaudulbnt  Conyktance  by  a  debtor,  where  the  creditor  has  not  pur- 
sued his  claim  to  judgment  and  execution  at  law. 

PuBOBASSB  OF  PsoFXBTT  WHILE  It  WAS  IN  SuiT  and  in  the  custody  of 
the  law  is  regarded  as  a  purchaser  with  notice,  and  can  not  set  aside  a 
conveyance  out  of  which  the  suit  grew  as  fraudulent,  although  he  pays 
full  value  and  has  no  actual  notice  of  the  pendency  of  the  suit.  Such  a 
person  is  neither  a  creditor  nor  a  purchaser  within  the  meaning  of  the 
.  statute,  but  stands  towards  the  parties  charged  to  have  contracted  in 
fraud  as  a  mere  stranger. 

Objeotion  to  JuHisDicnoN  OF  Equity  is  not  Waited  bt  Answebino  the 
bill  and  proceeding  to  a  final  hearing. 

Where  Complainant  in  Equity  Presents  Case  Clearly  Cognizable  at 
Law,  or  where  the  defendant  answers  the  allegations  of  the  bill,  reserv. 
ing  the  question  of  Liw  to  be  considered  on  the  final  hearing  of  the  case, 
should  the  court  on  the  final  hearing  be  of  opinion  that  there  is  not  a  case 
in  equity  made  out,  such  as  will  entitle  the  compUinant  to  relief,  it 
should  at  once  dismiss  the  bill. 

Inteblooutory  Decree  Rendered  against  Defendants  not  Answering 
Supplies  No  Defects  in  the  allegations  of  the  bill;  it  merely  admits  the 
truth  thereof  by  failing  to  respond. 

CoHPLAiNAirr  filed  a  bill  in  equity  to  set  aside  two  mortgages 
of  certain  slaves  as  fraudulent  and  void  as  to  creditors.  One 
mortgage  was  executed  by  Eojster  to  Anthony  to  secure  a  note 
giyen  him  by  Boyster;  and  the  other  to  secure  Anthony  and 
Percifull,  as  securities  on  his  (Boyster's)  note  to  the  State  Bank. 
The  complainant's  claim  appears  from  the  opinion  of  the  court. 
Boyster  and  Percifull  did  not  answer,  and  an  interlocutory  decree 
was  taken  against  them.  Anthony  answered  at  length,  denying 
the  fraud;  and  concluded  with  a  denial  of  the  equity  of  the  bill; 
that  though  he  had  fully  answered  the  bill,  yet  he  insisted  that 
if  the  complainant  had  any  remedy  it  was  exclusively  at  law,  and 
that  he  had  not  shown  anything  in  the  bill  entitling  him  to  the 
relief  he  prayed.  The  bill  was  dismissed,  and  the  complainant 
appealed. 

Cummins  and  Bertrand,  for  the  appellant. 

8.  H,  Hempstead^  conira. 

By  Court,  Walker,  J.  The  complainant's  claim  to  the  equitable 
interposition  of  the  court  of  chancery  rests:  1.  Upon  the  ground 
that  he  is  a  creditor  of  defendant  Boyster,  who  confederated 
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• 
with  defendant  Anthony,  and  fxaadulently  conveyed  certain 
properly  to  him  in  violation  of  the  rights  of  complainant  and 
other  creditors;  2.  That  he  has  claim  to  the  property  as  a  pur- 
chaser from  Boyster  for  a  valuable  consideration,  and  is  entitled, 
on  that  ground  also,  to  have  such  alleged  fraudulent  sale  set 
aside. 

Our  first  inquiry  will  be  whether  the  complainant  has  pre- 
sented a  case  which  entitles  him  to  be  heard  in  a  court  of  equity. 
Whatever  may  be  the  e£fect  of  fraud  upon  a  contract  as  between 
the  parties  themselves,  in  consideration  of  their  infamy,  or  pub- 
lic policy,  there  can  be  no  question  but  that  creditors  and 
others,  whose  rights  are  affected  thereby,  may  cause  sucli  fraud- 
ulent contract  to  be  set  aside,  that  their  rights  so  a£fected  may 
be  protected  and  preserved.  The  right  to  this  equitable  inter- 
position is  based  upon  three  principal  grounds:  1.  That  the 
party  complaining  has  such  rights;  2.  That  they  are  affected  by 
such  fraudulent  contract;  8.  That  the  contract  is  in  fact  fraud- 
ulent. 

And  first  in  regard  to  the  rights  to  be  affected.  They  must 
be  definite,  ascertained  rights  by  the  ordinary  tribunals  ap- 
pointed for  that  purpose.  Thus  it  has  been  held  that  it  is  not 
sufficient  for  a  creditor,  when  he  comes  into  a  court  of  equity 
to  have  a  fraudulent  sale  set  aside  and  the  property  subjected 
to  the  payment  of  his  debt,  that  he  should  simply  show  an  out- 
standing debt,  liquidated  or  imliquidated,  but  he  must  also 
show  that  he  has  prosecuted  such  claim  to  judgment,  so  that  it 
may  be  judicially  ascertained  that  he  has  a  certain  specific 
amount  due  him;  nor  is  that  sufficient.  He  must  show  that 
process  has  been  regularly  issued  thereon  and  returned  nvJla 
bona;  for  until  this  is  done,  it  is  not  ascertained  that  his  rights 
are  necessarily  affected  by  such  transfer.  Or  if  the  complain- 
ant would  avoid  the  force  of  this  rule  he  should  show  such 
equitable  circumstances  as  will  relieve  him  from  its  application, 
making  his  case  an  exception  to  the  rule.  Eeference  to  a  few 
cases  in  which  this  question  has  been  decided,  may  serve  to 
illustrate  this  proposition. 

In  the  case  of  EaXbert  v.  OrarU^  4  T.  B.  Mon.  581,  Grant,  a 
creditor,  filed  his  bill  against  Halbert  to  set  aside  certain  con- 
veyances of  land  and  negroes,  which  he  alleged  were  fraudulent 
and  void.  He  charged  in  his  bill  that  he  held  three  unsatisfied 
debts  against  Halbert,  two  of  which  he  had  prosecuted  in  a  court 
of  law  to  judgment.  The  court,  in  delivering  its  opinion  upon 
this  point,  said:  ''As  to  these  two  claims,  it  is  not  charged  in 
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the  bill  or  shown  in  the  record,  that  ezecutions  were  issned  on 
the  judgments  or  returned  unsatisfied.  Now  this  rule  is  so  well 
settled  that  a  creditor  must  not  only  obtain  a  judgment  but  issue 
out  execution  and  procure  its  return  in  a  case  where  his  demand 
is  purely  legal,  before  he  can  apply  to  a  court  of  equity  for  re- 
dress against  fraudulent  incumbrances  on  the  estate  of  the 
debtor,  that  we  need  not  now  discuss  the  subject  or  review  the 
cases  where  the  principle  has  been  adjudicated;"  citing  as  au- 
thority for  this  opinion,  McKirdey  v.  Ctmbs,  1  Id.  106;  Allen  v. 
Camp,  Id.  231  [15  Am.  Dec.  109];  HendHcka  t.  Bobinson,  2  Johns. 
Ch.  288;  Brinkerhoff  v.  Bnywn,  4  Id.  671;  WHUarnB  v.  Brown^ 
Id.  682;  McDermvU  t.  Strong,  Id.  687;  and  concluded  by  saying 
**  that  the  claims  of  complainant  founded  on  these  two  judg- 
ments must  fail.''  The  third  debt  set  up  by  complainant  was 
that  he  had  bought  land  of  Halbert,  which  had  been  lost  by 
paramount  title  in  ejectment;  that  he  had  not  been  evicted,  nor 
had  he  sued  on  the  breach  of  warranty,  nor  obtained  judgment 
thereon  at  law,  because  it  was  useless,  as  Halbert  had  protected 
himself  by  the  fraudulent  conveyances  complained  of,  and  had 
no  other  estate  on  which  execution  could  operate.  The  same 
court,  in  delivering  the  opinion  of  this  allegation  said,  page  682: 
''  It  is  clear,  according  to  this  statement  of  the  case,  the  com- 
plainant could  not  maintain  his  bill  on  this  claim.  His  remedy, 
if  any  he  had,  was  purely  legal,  and  he  was  bound  to  resort  to 
a  court  of  law  to  enforce  it.  And  if  on  the  other  claims,  which 
his  assignors  had  pursued  to  judgment  at  law,  he  would  not  sus- 
tain his  bill  because  they  had  not  gone  the  whole  length  of  exe- 
cution, a  fortiori,  he  could  not  come  into  equity  when  he  had 
not  even  begun  his  action  at  law.'' 

The  case  of  McEinley  ei  al.  v.  Combs  e<  oZ.,  1  T.  B.  Mon.  106, 
is  a  still  stronger  case  and  comes  fully  up  to  the  point  at  issue. 
The  court  in  that  case  said:  ''  The  doctrine  is  incontrovertibly 
established,  that  a  creditor  whose  claim  is  of  a  purely  legal  char- 
acter and  therefore  cognizable  in  a  court  of  law,  must,  in  ordez 
to  place  himself  in  an  attitude  to  take  advantage  of  the  deed  on 
the  ground  of  its  being  fraudulent,  sue  at  law  and  recover  judg- 
ment and  issue  execution  thereon.  One  of  the  claims  set  up  by 
complainant,  is  for  a  considerable  sum  upon  a  note  and  open 
account  upon  which  no  suit  had  been  prosecuted  at  law.  These 
were  claims  of  a  purely  legal  character  and  cognizable  in  a  court 
of  law,  and  there  is  no  fact  alleged  which  conduces  to  show  that 
there  was  anything  to  hinder  or  obstruct  a  recovery  thereon  of  a 
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judgment  at  law.  The  decree,  bo  far  as  relates  to  these  claims, 
was  therefore  clearly  erroneous. 

These  authorities  to  the  fullest  extent  sustain  us  in  the  opinion, 
that,  in  a  case  like  that  before  us,  where  the  creditor  seeks  to  set 
aside  a  contract  as  fraudulent  against  creditors,  such  creditor 
should  not  only  show  a  certain  and  adjudicated  claim,  placing 
his  claim  to  the  character  of  creditor  beyond  controyersy,  but 
he  should  not  even  then  capriciously  disturb  the  contracts  be- 
tween third  persons  be  they  never  so  fraudulent;  but  shall  pursue 
his  remedy  upon  such  jitdgment  to  final  satisfaction,  if  there  be 
property  of  the  defendants  found  sufficient  to  pay  said  debt, 
which  is  free  from  such  fraudulent  incumbrance. 

The  reason  and  propriety  of  this  rule  are  obvious.  It  is  alto- 
gether premature  on  his  part  to  ask  of  the  chancellor  to  set 
aside  a  contract  for  the  purpose  of  enabling  him  to  procure  sat- 
isfaction of  a  debt,  until  he  has  first  had  his  claim  adjudicated 
by  a  competent  tribunal.  So  that,  should  the  prayer  of  his  bill 
be  granted,  he  would  have  a  right  at  once  to  avail  himself  of  the 
benefits  conferred  by  the  decree.  Until  his  claim  is  so  adjudi- 
cated, however,  even  admitting  the  transfer  of  the  property  to 
have  been  fraudulent,  he  has  no  right  to  complain  of  wrong 
done  to  him.  The  injury,  if  any,  is  conditional  upon  an  event 
which  may  never  happen.  He  may  never  obtain  such  judgment. 
Ordinarily  there  is  no  reason  why  he  should  desert  the  common- 
law  courts  and  ask  a  court  of  chancery  first  to  pass  upon  a  pre- 
liminary question,  upon  which  his  equitable  rights  are  made  to 
depend,  and  if  extraordinary  circumstances  exist  which  make 
his  an  exception  to  the  general  rule,  they  should  be  set  forth  in 
the  bill.  Nor  is  it  less  obvious  that  the  purchaser  as  between 
himself  and  the  vendor  has  a  perfect  right  to  retain  his  purchase 
unmolested,  unless  it  shall  become  necessaiy  to  rescind  the  con- 
tract for  the  benefit  of  creditors  or  others  whose  rights  have 
been  affected  by  such  fraudulent  contract. 

It  is  therefore  but  just  that  the  creditor  should  show  also  that 
he  has  failed  in  the  ordinary  mode  of  collection  to  make  his  debt 
and'that  independent  of  the  property  so  conveyed  in  fraud  of 
his  rights  there  is  not  sufficient  to  satisfy  such  debt.  For  if 
there  is  other  property  sufficient  for  that  purpose  it  is  an  act  of 
capricious  intermeddling  with  the  contracts  of  others  to  permit 
him  to  interfere  and  set  it  aside.  As  between  the  vendee  and  the 
vendor,  as  we  have  already  remarked,  the  contract  is  valid:  and 
he  who  comes  to  rescind  it  and  take  from  the  possession  of  the 
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vendee  the  properly  so  purdiased,  od  the  ground  that  he  is  a 
creditor  whose  rights  are  affected  by  such  transfer,  must  show 
that  he  has  a  debt  adjudged  to  be  due  him,  And  that,  after  hay* 
ing  resorted  to  the  ordinary  process  for  that  purpose,  he  has 
failed  to  make  his  debt;  or  he  must  by  distinct  ayerments  and 
allegations,  show  such  circumstances  as  will  excuse  him  for  hay- 
ing failed  to  do  so.  This,  it  will  be  perceiyed,  the  complainant 
in  this  instance  has  failed  to  do.  The  debt,  which  he  claims, 
has  neyer  been  adjudicated  upon,  nor  haye  any  steps  been  taken 
to  ascertain  whether  there  is  or  not  other  property  out  of  which 
this  debt  might  be  made,  nor  is  any  reason  shown  for  his  haying 
failed  to  do  so.  It  is  true  the  bill  charges  that  Boyster  is  in- 
solyent,  but  this,  we  haye  said,  is  not  sufficient. 

The  complainant  also  relies  upon  his  purchase  of  the  prop- 
erty from  Boyster,  and  insists  that  upon  the  ground  of  his  be- 
ing a  purchaser  for  a  valuable  consideration  he  has  a  right  to 
maintain  this  suit  to  haye  the  alleged  fraudulent  conveyance  set 
aside  and  his  title  to  the  property  confirmed.  The  purchase 
thus  relied  upon,  as  shown  from  the  complainant's  bill,  appears 
to  have  been  made  after  defendants  Anthony  and  Percifull  had 
instituted  suit  against  defendant  Boyster,  upon  their  prior 
deeds,  for  the  purpose  of  subjecting  the  property  to  the  payment 
of  their  debts,  and  after  process  had  been  served  and  the  slayes 
taken  by  virtue  of  an  order  of  the  chancellor  and  placed  in  the 
hands  of  a  receiver;  of  all  which  as  well  aa  of  the  existence  of 
the  registered  deeds  the  complainant  was  bound  to  take  notice. 

This,  then,  was  a  purchase  made  whilst  the  property  was  in 
suit  and  actually  in  custody  of  the  law.  Under  these  circum- 
stances the  doctrine  applicable  to  purchasers  pendente  lUe  ap- 
plies, and  under  it  there  can  be  no  doubt  that  the  purchaser 
takes  nothing  by  his  contract,  not  even  in  a  case  where  he  pays 
full  yalue  and  has  no  actual  notice  of  the  pendency  of  the  suit 
— as  in  the  case  of  Sorrell  v.  Carpenter,  2  P.  Wms.  482,  where 
the  defendant  purchased  an  estate  pendente  lite  from  one  Ligo 
after  subpoena  served  on  Ligo  and  before  answer  for  full  value, 
and  without  any  notice  of  the  complainant's  title  or  actual  notice 
of  the  suit.  Lord  Chancellor  King,  in  delivering  his  opinion, 
said  "  that  it  was  a  very  hard  case  to  set  such  a  purchase  aside, 
jet  such  was  the  rule."  Lord  Hardwicke,  in  the  case  of  Oarth 
V.  Ward,  2  Atk.  174,  held,  "  that  a  purchaser  pendente  lite  was 
bound  by  the  decree  in  the  suit:  the  pendency  of  the  suit  was 
itself  notice."  Lord  Camden  afterwards  enforced  the  same  rule 
in  the  case  of  Walker  y.  Smaltvood.2  Amb.  676.    He  said:  '*I 
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Lold  it  as  a  geaaral  rule  that  an  alienation  pending  a  Boit  is  void/' 
This  dcetzine  is  equally  well  settled  in  America,  as  will  be  seen 
in  the  cases  of  Mui^ray  y.  BalUm,  1  Johns.  Ch.  680;  Ikuray  y. 
Lylbum,  2  Id.  445;  Murray  y.  BkUchfard,  1  Wend.  698  [19  Am. 
Dec.  637];  8weU  y.  Poor,  11  Mass.  6^,  and  the  authoritieB  then 
cited. 

From  the  yiews  already  expressed  it  follows  that  the  com- 
plainant was  neither  a  creditor  nor  a  purchaser,  within  the 
meaning  of  the  statute,  but  stood  toward  the  parties  charged  to 
haye  contracted  in  fraud  as  a  mere  stranger,  and  as  such,  it  is 
yery  clear,  had  no  right  to  interfere  with  the  contract  made  be- 
tween them. 

It  is  contended,  howeyer,  that  this  objection  comes  too  late, 
that  the  defendants,  by  answering  the  bill  and  progressing  to 
final  hearing,  haye  waiyed  their  right  to  object  to  the  jurisdicstion 
of  the  court  or  the  sufficiency  of  the  equity  contained  in  the  bilL 
True,  as  a  matter  of  practice,  it  is  usually  best,  when  the  bill  is 
defectiye,  to  present  the  defect  to  the  court  by  demurrer,  and 
for  this  obyious  reason,  that  it  is  not  eyery  ground  of  demurrer 
that  can  be  token  adyantage  of  on  the  final  hearing  of  the  cause, 
no  more  than  it  would  be  cause  in  arrest  of  judgment  at  com- 
mon law,  for  each  ground  of  demurrer  which  might  haye  been 
well  assigned  to  the  declaration.  But  then  there  are  yital  de- 
fects touching  the  merits  of  the  cause  of  action  in  either  chan- 
cery or  common-law  proceedings,  which,  though  not  formally 
presented  before,  will  not  be  oyerlooked  upon  the  final  hearing. 

In  chancery  there  is  a  practice  allowable,  and  for  many  pur- 
poses quite  conyenient,  which  is,  to  raise  and  reserye  the  ques- 
tion of  law  in  the  answer,  thereby  making  the  answer  a  response 
to  the  facts  of  the  case,  whilst  it  questions  the  sufficiency  of  the 
facts  to  afford  equitable  redress.  This  practice  is  more  allow* 
able,  when  it  is  remembered  that,  where  there  is  cause  of  demur* 
rer,  which  may  not  go  to  the  whole  equity  of  the  bill,  it  be- 
comes necessary  to  answer  and  demur  to  the  bill  at  the  same 
time,  thereby  inyolying  a  question  not  unfrequently  difficult  in 
practice  to  determine,  the  precise  point  at  which  the  answer  and 
demurrer  meet,  so  as  to  occupy  distinct  ground,  and  at  the  same 
time  form  a  response  to  the  whole  bill.  2  Dan.  Ch.  PI.  &  Pr. 
819,  fully  sustains  this  practice.  He  says:  "  With  respect  to 
claiming  the  same  benefit  by  answer  that  the  defendant  would 
haye  been  entitled  to  if  he  had  demurred  to  the  bill,  or  pleaded 
the  matter  alleged  in  his  answer  in  bar,  it  is  to  be  noticed  that 
it  is  only  at  the  hearing  of  the  cause  that  any  such  benefit  can 
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be  insisted  upon;  but  that  at  the  hearing  of  the  cause  the  de* 
fendant  will  in  general  be  entitled  to  the  same  advantage  of  this 
mode  of  defense  that  he  would  have  had  if  he  had  adopted  the 
moie  concise  mode  of  defense  by  demurring  or  pleading." 

In  the  case  of  Andenon  v.  Bdberta,  18  Johns.  635  [9  Am.  Deo. 
235],  the  court  says:  "The  defendants  have  not  precluded 
themselves  from  maldng  the  objection  they  have  insisted  in 
this  answer  on  the  trial  and  verdict  at  law  as  precluding  the 
respondents."  In  the  case  of  Kendrick  v.  AmM,  4  Bibb,  235, 
where  a  bill  was  filed  alleging  that  complainants  were  bona  fide 
purchasers  at  public  auction  of  certain  slaves,  that  subsequently 
the  slaves  had  been  seized  by  the  sheriff  and  a  sale  was  about 
being  forced  contrary  to  law;  to  which  bill  the  defendant,  in- 
stead of  demurring,  answered  denying  the  validity  of  defend- 
ant's purchase;  the  court  decided  that  as  there  was  no  sufficient 
equiiy  in  the  bill  it  should,  at  the  final  hearing,  have  been  dis- 
missed. 

These  authorities  abundantly  show  that  where  the  complain- 
ant presents  a  case  clearly  cognizable  in  a  court  of  law,  or 
where  defendant  answers  *the  allegations  of  the  bill,  reserving 
the  .questions  of  law  to  be  considered  on  the  final  hearing  of 
the  case— which  the  defendant  has  done  in  this  instance — should 
the  court  on  final  hearing  be  of  opinion  that  there  is  not  a  case 
in  equity  made  out  such  as  will  entitle  the  complainant  to  relief, 
it  should  at  once  dismiss  the  bill.  For  as  the  allegations  them- 
selves are  not  sufficient  to  uphold  a  decree  for  the  complainant, 
there  could  be  neither  necessity  nor  propriety  in  proceeding  to 
investigate  the  facts  in  proof — their  office  being  to  sustain  not 
supply  omission  or  aid  defective  pleadings. 

Entertaining  these  views,  it  becomes  wholly  unnecessary  to 
examine  the  evidence  in  regard  to  fraud,  since  we  have  decided 
that  the  complainant  has  not  shown  himself  to  be  either  cred- 
itor or  purchaser  under  such  circumstances  as  will  permit  him 
to  question  the  alleged  fraud,  but  must  from  his  own  showing 
he  held  as  a  stranger;  and  as  such  will  not  be  heard  to  com- 
plain of  the  fraudulent  conduct  of  third  persons,  in  whose  con- 
duct he  has  failed  to  show  himself  interested. 

There  was  no  error  in  the  decision  of  the  circuit  court  dis- 
missing the  bill,  so  far  as  Anthony  was  concerned:  and  although 
an  interlocutory  decree  was  rendered  against  Boyster  and  Per- 
cifuU,  who  failed  to  answer,  it  will  be  perceived  that  the  whole 
(Charge  of  fraud  was  directed  at  Anthony,  and  the  decree  sought 
to  be  rendered  was  to  affect  him.    In  the  deed,  made  for  the 
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benefit  of  Percifull  as  Becurity,  it  is  not  pretended  that  he  was 
not  such,  or  that  he  should  not  have  been  thus  secured.  Boy- 
ster  was  introduced  as  a  mere  creature  confederated  with  An- 
thony, but  who  had  no  interest  to  be  affected  by  the  decree. 
It  is  evident  therefore  that  the  defense  of  Anthony  was,  in  effect, 
a  defense  to  the  whole  bill.  But  suppose  it  not  to  have  been 
such,  the  interlocutory  decree  supplied  no  defect  in  the  allega- 
tions of  the  bill;  it  merely  admitted  the  truth  thereof  by  failing 
to  respond.  The  allegations  so  admitted  do  not,  in  our  opin- 
ion, warrant  a  decree  against  them.  The  bill  was  properly  dis- 
missed as  to  them  also. 
Let  the  decree  be  affirmed. 


FbaUDULSNT  OB  VOLUNTABT  CoNVETANOB  IS  BiKDIKO  U70V  PaBTBS  CO 

It:  Chateau  v.  •/one^,  60  Am.  Dec.  460,  and  note  referring  to  preyioni  oaaei 
in  thiB  series;  see  also  Britt  v.  Aylett,  ir^ra, 

Equitt  does  kot  Commonly  Intbrfebb  in  Bbhalt  of  Cbeditob  until  he 
has  perfected  his  right  so  far  as  it  can  be  done  at  law:  like  v.  Barnard,  50 
Am.  Dec.  54. 

Creditors  Oklt  can  Attack  Convetance  as  Fbauditlent:  McCflennep 
▼.  McClenney,  49  Am.  Deo.  738.  The  principal  case  was  cited  to  the  point 
that  one  who  is  not  a  creditor  is  in  no  condition  to  set  aside  an  alleged  fraud- 
ulent conveyance  of  a  debtor,  in  King  v.  Clay^  34  Ark.  300. 

Right  ot  Creditor  to  Attack  Fraudulent  Contetancb  without 
First  Obtaining  Judgment:  See  Comstoch  v.  Bayford,  40  Am.  Dec  102; 
Williams  v.  Tipton,  42  Id.  420. 

Notice  of  Fraudulent  Conyetance  does  not  Render  It  Valid  as 
against  a  subsequent  purchaser:  Leuna  v.  Love,  38  Am.  Deo.  161. 

Objection  to  Jurisdiction  of  Equitt,  when  must  bb  Made  and  when 
too  late:  See  Henderwii  t.  Mitchell,  21  Am.  Dec  526;  Beeae  v.  Smith,  13  Id. 
590;  Chambers  t.  Chalmers,  23  Id.  572;  Livingston  ▼.  Livingston,  8  Id.  0<I2| 
Head  r.  Gervais,-12  Id.  577. 


Bbttt  v.  Atleit. 

[11  Abkaxbab,  475.] 

It  is  not  Sufficient  for  Plaintiff  in  Replevin  to  havb  Clbab  Lboal 
Title  to  the  property  in  controversy,  but  he  must  also  be  entitled  to  tht 
immediate  possession  in  order  to  warrant  a  recovery. 

Contract  of  Hiring  is  not  Extinguished  by  Sale  of  the  property  by 
the  lessor  to  the  hirer  which  waa  frandulent  and  void,  as  a  contract  fair 
and  lawful  in  itself  can  not  be  afifeoted  by  one  which  is  void  as  againsl 
the  policy  of  the  law. 

Salb  Fraudulent  as  to  Creditors  is  Binding  upon  Parties  to  It. 

Circuit  Court  can  not  Determine  whether  Jury  Found  in  Conform- 
ity WITH  Instructions,  when  that  finding,  by  the  conditional  instmo- 
tions  given,  was  expressly  left  to  depend  upon  their  own  judgment  as  to 
the  state  of  facts  upon  which  they  were  to  predicate  such  finding. 
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Propbiett  ov  Inskbvoiionb  GivBir,  it  not  Prbbbntbd  bt  Monoir,  ii  nofe 
in  the  oaae. 

Beflsviv  for  two  negroes.  Plea«  non  detinet^  and  property  in 
defendant.  The  facts  are  stated  in  the  opinion  of  the  court. 
Verdict  and  judgment  for  the  plaintiff.  The  defendant  moTed 
for  a  new  trial,  on  the  ground  that  the  verdict  was  oontrazy  to 
the  law  and  the  evidence,  and  directly  contrary  to  the  court's 
instructions.  The  motion  was  overruled,  and  the  defendant 
appealed. 

Pike  and  Cummins^  for  the  appellant. 

8,  H.  Hempstead^  and  WaHeinB  and  Gurran,  conira. 

By  Court,  Johnson,  0.  J.  It  is  difficult  to  conceive  upon  what 
ground  the  plaintiff  below  could  claim  a  recovery.  It  is  in  proof 
that  the  defendant  below  hired  the  negroes  in  controversy  from 
the  plaintiff  for  the  period  of  twelve  months,  which  had  not  ex- 
pired at  the  date  of  the  trial.  It  is  clear,  therefore,  that,  even 
admitting  the  title  to  be  in  the  plaintiff,  he  was  not  entitled  to 
the  immediate  possession,  and  consequently  could  not  legally 
claim  a  judgment  for  such  possession.  It  is  not  sufficient  for  a 
plaintiff  in  replevin  to  have  a  clear  legal  title  to  the  property  in 
controversy,  but  he  must  also  be  entitled  to  the  immediate  pos- 
session in  order  to  warrant  a  recoveiy.  It  is  true  that  he  mi 
not,  as  an  indispensable  requisite,  required  to  show  title  to 
the  property,  but  he  never  can  recover  in  any  case  unless  he 
can  show  himself  entitled  to  the  immediate  possession.  The 
first  section  of  chapter  136  of  the  digest  provides  that  "  when- 
ever any  goods  or  chattels  are  wrongfully  taken  or  wrongfully 
detained  an  action  of  replevin  may  be  brought  by  the  person 
having  the  right  of  possession,  and  for  the  recoveiy  of  the  dam- 
ages sustained  by  reason  of  the  unjust  caption  or  detention." 

But  in  order  to  avoid  the  effect  of  the  contract  of  hiring,  it  is 
urged  that  a  sale  of  the  property  was  subsequently  made  to  the 
defendant  which  operated  to  extinguish  it,  and  then  lest  the  de- 
fendant should  rest  upon  his  purchase  it  is  insisted  that  no  title 
passed  to  him  by  it  inasmuch  as  it  was  made  to  defraud  the  cred- 
itors of  the  plaintiff.  We  are  free  to  confess  our  inability  to  ap- 
preciate the  force  of  this  aigument.  If  the  contract  of  sale  was 
absolutely  void,  as  contended,  it  would  be  difficult  to  conceive 
how  it  could  operate  an  extinguishment  of  the  contract  of  hir- 
ing«  the  fairness  of  which  has  not  been  assailed.  This  doctrine 
was  expressly  repudiated  by  this  court  in  ,the  case  of  Martin  v. 
Boysler  eial.»S  Ark.  82.     It  was  there  broadly  declared  that  a 
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oontriMit  fair  and  lawful  in  itself  could  not  be  affected  by  one 
which  was  void  as  against  the  policy  of  the  law. 

The  next  point  to  be  considered,  therefore,  is  whether  the 
coniaract  of  sale  was  merely  void  as  being  against  the  statute  of 
frauds,  or  binding  upon  the  parties  to  it.  The  principles  ap- 
plicable to  contracts  of  this  character  were  fully  elucidated  by 
this  court  in  the  case  of  Payns  t.  Bruion,  10  Ark.  58.  It  was 
there  said  that  **  the  genend  rule  that  contracts  tainted  with 
fraud  are  binding  upon  the  immediate  parties,  seems  to  be  sub- 
ject to  such  a  modification  as  merely  to  include  such  as  are 
already  executed,  and  not  those  that  are  simply  executory.  This 
is  the  only  possible  sense  in  which  this  rule  can  be  reconciled 
with  the  authorities.  Where  the  contract  is  executed,  it  may, 
with  propriety,  be  said  to  be  binding,  as  the  law  will  not  relieve 
either  parfy,  no  matter  how  great  may  be  the  hardship  to  which 
he  shall  have  subjected  himself;  But  when  it  is  executory  it  can 
not  be  said  to  be  binding,  because  the  law  will  not  lend  its  aid 
to  either  parfy  to  enable  him  to  enforce  it  according  to  its  terms." 
The  contract  of  sale  in  this  case  was  fully  and  completely  exe- 
cuted by  a  delivery  of  the  property,  and  as  a  necessary  conse* 
quence,  under  the  doctrine  laid  down  in  the  case  referred  to,  it 
does  not  now  lie  in  the  mouth  of  the  plaintiff  to  say  it  was 
fraudulent,  and  to  seek,  on  that  account,  to  evade  the  effect  of 
it.  -  Under  this  view  of  the  original  contract  of  sale  from  the 
plaintiff  to  the  defendant,  which  included  other  property  than 
that  which  is  now  in  dispute,  we  conceive  it  unnecessary  to 
remark  upon  a  resale  of  a  portion  and  the  reservation  of  the 
identical  property  now  in  controversy  and  the  payment  of  the 
price  by  the  defendant  to  liquidate  the  very  debt  which  it  is 
alleged  the  first  sale  was  intended  to  defeat.  The  effect  of  this 
transaction  was  wholly  immaterial,  since  the  original  sale  was 
completely  executed,  and,  whether  fraudulent  or  not,  was  to  aU 
intents  and  purposes  obligatory  upon  the  parties.  It  necessarily 
follows  from  the  principles  here  laid  down  that  all  the  testimony 
tending  to  show  fraud  upon  the  rights  of  the  creditors  of  the 
plaintiff  was  clearly  inadmissible,  and  consequently  should  have 
been  excluded  on  the  motion  of  the  defendant. 

But  it  is  insisted  that  the  correctness  of  the  instructions  and 
the  propriety  of  the  testimony  are  not  legitimate  subjects  of 
investigation  in  this  court,  since  they  are  not  specifically  set  out 
as  grounds  of  error  in  the  motion  for  a  new  trial.  This  is 
doubtless  the  correct  rule:  See  the  case  of  Berry  v.  Singer,  10 
Ark.  483,  where  the  whole  doctrine  is  re-examined  and  con- 
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firmed.  Yet  it  can  have  no  influence  upon  the  dedmon  of  thia 
case,  suioe  the  fact  established  by  the  illegal  testimony  could 
not  in  the  least  impair  the  plaintiff's  right.  If  it  is  admitted 
that  the  sale  was  made  for  the  avowed  purpose  of  defiauding 
the  plaintiff's  creditors^  yet  under  the  law  he  ^^ould  not  bo 
entitled  to  a  verdict.  The  verdict  then  being  contrary  to  law 
most  clearly  falls  within  one  of  the  grounds  specified  in  the 
motion. 

In  respect  to  the  instructions,  it  is  not  alleged  that  the  court 
erred  in  giving  or  refusing  them,  but  that  the  jury  were  not 
governed  by  them  in  their  verdict.  We  are  not  prepared  to  say 
that  the  verdict  is  contrary  to  the  instructions  of  the  court. 
The  instructions  are  conditional,  that  in  case  they  should  find 
a  certain  state  of  facts  to  exist  that  then  they  should  find  for 
the  plaintiff  or  for  the  defendant.  The  circuit  court  could  not 
possibly  determine  whether  the  jury  found  in  conformity  with 
the  instructions,  when  that  finding  was  expressly  left  to  depend 
upon  their  own  judgment  bs  to  the  state  of  facts  upon  which 
they  were  to  predicate  such  finding.  The  propriety  of  the 
instructions  themselves  is  not  presented  by  the  motion,  and  con- 
sequently is  not  in  the  case. 

We  are  clear  that  there  is  error  in  the  decision  of  the  circuit 
court  in  overruling  the  motion  for  a  new  trial,  and  that  conse- 
quently the  same  ought  to  be  reversed.  The  judgment  of  the 
circuit  court  of  Hempstead  couniy  herein  rendered  is  therefore 
reversed  with  costs,  and  the  cause  remanded  with  instructions 
to  be  proceeded  in  according  to  law  and  not  inconsistent  with 
this  opinion. 

FaAunnuufT  ob  Volumta&y  Convxtakcs  is  Bmsuro  upon  Pa&tibs  to  It} 
Bee  Memx  ▼•  Anthony,  atUe^  274,  and  note.  The  principal  caae  was  cited  in 
refexence  to  the  efiect  of  creditora  aetting  aaide  a  fraadolent  oonveyenoe,  in 
Avery  v.  EaeUey,  20  WalL  411;  S.  C,  11  Nat  Bank.  Beg.  Bep.  244. 

FaoruErr  KscnaaaT  to  Mjjhtaih  Beflsvdi:  See  Haiftharu  ▼.  Bui\fifi\ 
38  Am.  Dea  540;  8ati\ford  UwMif,  Co,  ▼.  Wiggin,  40  Id.  198«  PolfiiCMi  v. 
Aiitrn^  42  Id«  09;  and  the  notee  to  thoee  oeeee. 


OASES 

Df  TBM 

SUPREME   COURT 

OF 

CALIFORNIA. 


FitOTHINaHAM  t;.jjENEINB. 

[1  Oauvouoa,  4a.] 
IIiflKEB  OT  Ship  hab  Libn  om  Cargo  tob  Frsight  to  bi  Paid  thkbbov, 

and  ii  not  bound  to  part  with  any  of  the  goods  until  entire  freighi  If 

paid. 
QmBiKG  TO  Givs  Good  Seoubity  fob  Patmbivt  of  Fbeight  is  bot  Pat- 

MINT. 

Dbuybbt  of  Pabt  of  Goods  Shifpbd  uvdxb  Onb  Bill  of  Ladibo  to 
oonaignee,  does  not  defeat  lien  on  remainder  for  whole  of  unpaid  freight. 

Dbuybbt  of  Caboo  abd  Patmbnt  of  Fbeight  abx  Conoubbbbt  Axjib, 
and  neither  party  is  obliged  to  perform  without  the  other  being  ready. 

Appeal  from  judgment  of  court  of  first  instanoey  distriot  of 
San  Francisco,  dissolying  an  injunction  and  diamiadng  soii 
The  facts  are  stated  in  the  opinion. 

J,  B.  Hart,  for  the  plaintiffii. 

EaU  McAUister,  for  the  defendants. 

By  Court,  Bbkbxtt,  J.  The  plaintiffs  shipped  at  Boston  under 
one  bill  of  lading  a  cargo  of  merchandise,  owned  by  them,  to 
San  Francisco,  under  consignment  to  H.  A.  Breed,  he  or  th^ 
paying  freight  thereon,  the  amount  of  which  was  seyenteen  thou- 
sand six  hundred  and  one  dollars  and  thirty-five  cents.  Ac- 
cording to  the  contract,  as  appeared  by  the  bill  of  lading,  the 
goods  were  to  be  deliyere'd  alongside  of  the  ship,  within  reach  of 
her  tackles,  and  were  to  be  received  within  tweniy  days  after 
arrival — ^if  not  received  within  that  time,  the  master  was  to  havi 
the  right  of  selling  them.    The  items  of  freight  estimated  oa 


Ifarch,  1850.]      Frothinqham  v.  Jenkins.  287 

each  of  the  articles  shipped,  and  making  in  the  aggregate  the 
gross  sum  above  stated,  were  set  down  at  the  time  of  the  ship- 
ment, in  a  paper  attached  to  the  bill  of  lading.  A  question  was 
made  &t  the  trial,  whether  eight  thousand  dollars  of  the  freight 
was  paid  before  the  sailing  of  the  ship,  but  there  is  no  proof  of 
such  payment.  Soon  after  the  arrival  at  San  Francisco,  the 
consignee,  on  behalf  of  the  owners  of  the  cargo,  for  whom  he 
acted  as  agent,  paid  six  thousand  dollars  on  the  freight,  and  ro- 
ceiyed  a  small  portion  of  the  goods,  but  was  unable  to  raise 
funds  to  pay  the  balance  of  the  freight.  He  thereupon  re- 
quested a  deUvezy  of  certain  specific  articles,  which  would  com- 
mand a  ready  sale,  in  order  that  he  might  take  them  into  the 
market  and  dispose  of  them,  and  he  offered  to  give  good  se- 
curiiy  to  the  master  that  the  money  received  on  the  sale  of  such 
portions  of  the  cargo  as  might  be  delivered  to  him,  should  be 
applied  towards  the  extinguishment  of  the  freight.  The  master 
declined  this  offer,  and  also  refused  to  deliver,  any  more  of  the 
goods  until  the  freight  on  the  whole  was  paid.  This  suit  was 
then  brought,  an  injunction  issued  restraining  the  master  from 
selling  the  goods,  a  trial  had,  and  from  the  judgment  of  the 
court  below  dissolving  the  injunction  and  dismissing  the  suit 
the  plaintiffs  have  appealed. 

We  think  that  the  judgment  of  the  court  below  must  be 
affirmed.  Here  is  a  variety  of  merchandise  shipped  to  one  con* 
signee,  all  to  be  delivered  at  the  same  port,  for  a  given  amount 
of  freight;  an  inability  on  the  part  of  the  owners  to  pay  that 
freight,  and  suit  brought  by  them  to  attain  some  end,  of  which 
they  themselves  seem  to  have  had  but  an  indistinct  and  indefinite 
notion.  The  master  had  a  lien  upon  the  goods  for  the  freight 
agreed  to  be  paid  thereon,  and  was  not  bound  to  part  with  any 
of  them  until  the  whole  freight  was  paid:  3  Kent's  Com.  220, 
222;  Angell  on  Com.  Car.  368;  Abbott  on  Ship. ,  £th  Am.  ed. ,  366. 
Offering  to  give  good  security,  or  giving  good  security,  is  not 
payment.  Delivery  of  a  x>art  of  the  goods  shipped  to  one  con- 
signee does  not  defeat  a  lien  upon  the  remainder  for  the  whole 
freight:  Cross  on  Lien,  290,  marg.  pag.;  Angell  on  Com.  Car. 
860;  Abbott  on  Ship.  461.  Part  delivery,  therefore,  in  this  case, 
did  not  affect  the  lien.  The  delivery  of  goods  and  the  payment 
of  freight  are  concurrent  acts,  and  neither  party  is  obliged  to 
perform  his  part  of  the  contract,  without  the  other  being  ready 
to  perform  the  correlative  act:  Angell  on  Com.  Car.  368.  The 
defendants  could  not  require  payment  without  a  readiness  to 
deUver.  and  the  plaintiffs  could  not  demand  delivery  without  a 
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readiness  to  pay.  The  plantiffs.  were  not  ready  to  pay,  and 
consequently  they  were  not  in  a  situation  to  require  deliyery, 
or  to  bring  suit  for  a  refusal  to  deliver. 

We  should  be  disposed  to  afford  relief,  if  we  could  do  it  with- 
out violating  settled  rules  of  law.  The  defendants  appear  to 
have  pursued  a  legal  but  at  the  same  time  an  unconscionable 
course.  They  have  exacted  a  strict  compliance  with  their  con- 
tract, and  we  can  not  compel  them  to  waive  their  rights,  what^ 
ever  opinion  we  may  entertain  of  the  fairness  of  their  conduct. 
Whether  the  plaintiff  would  have  any  remedy  in  case  the 
defendants  should  sell  the  goods,  and  if  so,  what  remedy,  is 
not  for  us  now  to  say. 

Judgment  affirmed. 

Mastjcs  has  Gkitxral  Lixn  oh  Casoo  for  freight  and  oharges,  wMoh 
passes  by  assigument:  Everttt  v.  Coffin^  22  Am.  Deo.  551.  The  right  to  retain 
goods  for  freight  does  not  exist  where  the  parties  have  expressly  regulated 
the  time  and  mamier  of  paying  freight,  and  especially  if  the  cargo  is  deliver^ 
able  before  the  arrival  of  tiie  periods  of  payment:  Chandler  ▼.  Belden,  9  Id. 
103.  A  vendor  is  liable  for  freight  and  charges  on  goods  stopped  in  transUn 
while  on  board  a  shipl>elonglng  to  his  vendee,  and  the  latter  has  a  lien  on  tha 
goods  for  the  same:  Kewhcdl  v.  VargcLs,  33  Id.  C17. 

Mastsk*s  Lien  is  not  Waived  by  its  assignee  by  mere  failure  to  assert  it 
when  the  goods  are  demanded,  unless  he  distinctly  puts  his  right  to  hold 
them  on  some  other  ground:  Everett  v.  Coffin^  22  Am.  Deo.  551. 

Master  has  Ordinault  No  Authoeitt  to  Sell  Oasqo:  8aitu$  Y.Eoereiit 
32  Am.  Deo.  541;  note  to  WUlianu  ▼.  Merle,  25  Id.  616;  and  see  NewhaU  v. 
Dunlapt  31  Id.  45;  nor  to  purchase  cargo,  on  account  of  the  owner,  without 
an  authorization  for  that  purpose:  HeweU  v.  Budi,  35  Id.  243;  and  see  Keuh 
hdU  y.  Dunlapt  31  Id.  45;  but  he  may  sell  a  damaged  cargo:  Myers  v.  Aiy- 
more,  49  Id.  586. 

OrvEB  TO  PEKfOBM  18  PBRroBMANOs:  CfmmdmoiMnofKtMimifion  ▼.  IFML 
49Am.  Deo.582. 


Cole  v.  Swanstoh/ 

[1  Oauvobhxa,  61.] 

Dkuveby  ot  Chattels  Sold  and  Payment  of  Price  are  CoKOUBBSin 
Aois  when  time  and  place  of  delivery  are  not  agreed  upon;  and  neither 
party  can  maintain  an  action  for  non- performance  without  showing  readi- 
ness and  willingness  to  perform. 

Stipulated  Price  or  Chattels  Actually  Deliyerbd  may  be  Recov- 
ered, after  deducting  damages  sustained  by  non-delivery,  when  tbd 
vendor  can  not  deliver  the  whole  of  the  quantity  sold. 

Damages  for  Expense  Incurred  by  Vendee,  in  Sending  for  and  vot 
Obtaining  Chattels  Sold,  may  be  recouped  in  an  action  by  vendor  lor 
the  price. 
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Dam Aon  not  Lsoallt  Rssultiko  ibom  Brxaoh  of  Ooiitbact  ong^t  Md 

to  be  allowed  when  not  specially  alleged;  as  damagee  for  the  yendee^  im« 
ability  to  oomply  with  the  contract  of  resale  beoanse  of  non-deliveiy  of 
chattels. 
Coera  IN  Court  Bilow  Allowxd  Rksfondbmt,  but  Latsxb  Riquibsd  ti 
Pat  Coem  or  Afpxal,  where  jadgment  is  affirmed  in  part  and  reTersed  la 
part. 

Appbai.  fiom  the  court  of  first  instance  of  the  district  of  San 
FnnoiBoo.  The  plaintiff,  flirough  his  agent,  sold  defendants 
fifty  thousand  three  hundred  and  twenty-five  feet  of  lumber, 
then  8upxx>sed  to  be  on  board  the  ship  Duchess  Clarence  in 
San  Francisco  harbor,  at  a  price  of  one  hundred  and  fifty  dol- 
jars  per  thousand.  Only  twelve  thousand  nine  hundred  and 
fifty-eight  feet  were  delivered,  and  the  balance,  which  was  sev- 
«nteen  thousand  six  hundred  and  foriy-nine  feet,  instead  of 
thirty-seven  thousand  three  hundred  and  siziy-seven,  as  called 
for  by  ihe  sale  note,  was  sold  by  the  plaintiff  at  auction,  as  it 
was  claimed,  on  account  of  the  defendants,  for  seven  hundred 
and  sixty  dollars  and  seventy-two  cents.  The  plaintiff  never  had, 
either  on  board  the  ship  or  elsewhere,  a  quantity  greater  than 
thirty  thousand  six  hundred  and  seven  feet,  the  amount  he  had 
delivered  to  the  defendants,  plus  that  he  had  sold  at  auction. 
The  action  was  brought  to  recover  the  price  of  the  lumber  de- 
livered, and  also  the  difference  between  the  net  proceeds  of  the 
portion  sold  at  auction  and  the  contract  price.  The  defendants, 
in  their  answer,  admitted  the  receipt  of  twelve  thousand  nine 
hundred  and  fifty-eight  feet,  but  claimed  a  right  to  recoup  from 
the  contract  price  of  this  quantity  the  expenses  incurred  by 
sending  out  lighters  for  the  balance,  and  **  other  damages  "  sus- 
tained by  reason  of  the  non-delivery  of  the  whole  quantity. 
The  defendants,  it  appeared,  had  several  times  sent  out  lighters 
to  the  ship  for  portions  of  the  balance  of  the  lumber,  but  were 
unable  to  procure  any  more.  Some  correspondence  took  place 
between  the  parties;  the  plaintiff  complaining  that  the  lumber 
was  not  removed;  and  the  defendants  that  they  desired  to  re- 
ceive it,  but  were  unable  to  get  it;  and  finally  that  they  would 
not  receive  any  more,  owing  to  the  delay  and  expense  in  deliv- 
ery; and  that  they  would  hold  the  plaintiff  responsible  for  the 
expense  incurred  in  non-delivery,  and  also  for  damages  which 
might  be  recovered  against  them  by  purchasers  to  whom  por- 
tions of  the  lumber  had  been  resold,  and  for  the  profits  on  such 
resales.  The  referee,  to  whom  the  cause  was  referred,  reported 
in  plaintiff's  &vor  for  the  fifty  thousand  three  hundred  and 
twenty-five  feet,  at  one  hundred  and  fifty  dollars  per  thousands 

Am.  Dao.  Toito  LII— 10 
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after  deduoting  bix  handxed  and  fifty  dollars  and  five  oentSy  the 
net  proceeds  of  the  portion  sold  at  auction.  Judgment  was 
entered  accordingly,  and  defendants  appealed. 

John  W,  DwineUe^  for  the  plaintiff. 
Edward  Norton,  for  the  defendants. 

By  Court,  Benhxit,  J.  The  plaintiff  sold  to  the  defendants 
fifty  thousand  three  hundred  and  tweniy-fiTe  feet  of  lumber, 
being  on  board  of  his  ship  in  the  harbor  of  San  Francisco,  at 
the  rate  of  one  hundred  and  fifty  dollars  per  thousand.  The 
sale  note  specifies  no  time  or  place  of  delivery.  Only  a  small 
part  of  the  lumber  was  delivered,  and  this  suit  was  brought  to 
recover  the  price  of  the  whole. 

The  delivery  of  the  lumber  and  the  payment  of  the  purchase 
money  are  by  the  contract  concurrent  acts.  Neither  party  can 
maintain  an  action  against  the  other  for  non-performance,  with- 
out showing  a  readiness  and  willingness  to  perform  on  his  part: 
1  Chit.  G.  P.  492;  Stoiy  cm  Cont.,  sec.  846.  The  plaintiff  does 
not  prove  that  he  was  ready  to  deliver  the  quantity  of  lumber 
sold;  on  the  contrary,  he  had,  at  no  time  after  the  sale,  the 
quantity  which  the  contract  required  him  to  deliver.  Not  be- 
ing ready  to  perform  the  contract  himself,  he  can  not  complain 
that  the  defendants  were  unable  or  unwilling  to  perform  on 
their  part.  He  is,  however,  entitled  to  recover  the  stipulated 
price  for  the  quantity  actually  delivered,  deducting  therefrom 
the  damages  sustained  by  the  defendants,  by  reason  of  the  non- 
delivery of  all  the  lumber :  Chit,  on  Cont. ,  7th  Am.  ed. ,  446 ;  Bow- 
her  V.  Eoyt,  18  Pick.  557.  These  damages  were  incurred  by  the 
defendants  in  sending  lighters  for  the  lumber,  which  they  could 
not  obtain,  and  amount  to  one  hundred  and  ten  dollars.  The 
damages  claimed  by  them  on  a  resale  of  the  lumber  do  not 
legally  result  from  the  breach  of  the  contract,  and  not  being 
specially  alleged  in  the  answer,  ought  not  to  be  allowed.  The 
judgment  should  be  for  one  thousand  eight  hundred  and  thirty- 
three  dollars  and  seventy  cents,  with  costs  in  the  court  below, 
after  deducting  the  costs  of  this  appeal,  which  the  plaintiff 
should  pay. 

Ordered  accordingly. 

Payment  and  Deliysbt  abb  Simultaneous  Actts,  when  goods  are  sold  for 
eash,  no  time  of  pajrinent  being  specified:  Chapman  v.  LaJtkropt  16  Am.  Deo. 
433. 

Where  Ck)NTBACT  Pabt  Performed,  the  defendant  may  set  up  the  fareaoh, 
and  claim  damages  in  dimiinition,  or  even  in  eztingniBhme&t  of  the 
demand:  Sickle*  v.  Pattiton^  28  Am.  Dec  527. 
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MxASUKi  OF  Damaoxs  IN  BscwuPMENT  Is,  in  general,  the  same  as  if  the 
defendant  was  himself  suing  for  the  injary  of  which  he  complains:  Note  to 
Van  EppB  y.  HarriaoHf  40  Am.  I>ec.  326. 

MXASUBB  OT  DaMAOSS  FOR  NON-DSUTEBT  07  CHATTELS:  Pope  ▼.  OompbeU, 

8  Am.  Dec  722;  BuU  v.  DougUu^  6  Id.  518  (certificates  of  stock);  Oaidwdl  t« 
Heedt  12  Id.  314;  Pittney  v.  Okaaon,  21  Id.  223  (sum  of  money  to  be  paid  in 
salt  at  a  certain  price  per  barrel);  Dey  y.  Daz^  24  Id.  137;  note  to  Meuiertom 
T.  Mayor  qf  Brooklyn,  42  Id.  6a 

Damaoss  foh  Loss  ot  Pbovits  arising  out  of  collateral  nndertakingi 
entered  into  on  faith  of  contract  can  not  be  recoyered:  Maaterion  y.  Mitymr 
qf  Brooklyn,  42  Am.  Dec  38,  and  note. 

Special  Damages  must  be  Alleged:  BuUer  y.  Kent,  10  Am.  Dea  219| 
Diekinwn  y.  Boyle,  28  Id.  281,  and  note;  Donnell  y.  Jonea,  48  Id.  59;  Lamg  y. 
Colder,  40  Id.  533;  LewiHon  T.  Co.  y.  Shasta  etc,  Co.,  41  GaL  565,  citing  the 
principal  case;  but  for  a  esse  In  which  special  damages  may  be  recoyered, 
though  not  specially  alleged,  see  Drigga  y.  Dwighi,  31  Am.  Deo.  283. 

Costs  must  be  Paid  by  plaintiff  in  error,  where,  on  appeal,  the  deeree 
granting  alimony  is  modified:  Lockridge  y.  Lochridge,  28  Am.  Dec  52.  Li 
BinggM  y.  Ringgold,  18  Id.  250,  each  party  was  decreed  to  pay  his  own  oost% 
where  the  deoree  was  reformed  in  the  appellate  coort,  on  cross-appeala. 
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n  OAUvoanA,  lio.] 
Pabtt  Bntkbino  xkto  Possession,  Claiming  undeb  aitd  nr  SuBOBDiirAfiov 

TO  Amotheb's  Title,  is  estopped  from  questioning  it. 
Spioino  Pebfobmanoe  of  Comtbact  pob  Sale  op  Land  not  DBORn» 

nnleas  contract  is  in  writing  or  yerbal  agreement  has  been  part  per* 

formed. 
Wbttten  Contbact  Aoquibes  no  Fobce  as  Such  until  signed  and  deliyered. 
No  Pabt  Pbbpobmanoe  op  Vebbal  Aobbement  pob  Sale  op  Land,  where 

yendee  takes  possession  and  erects  a  building,  but  without  dixeotioB« 

knowledge,  or  consent  of  the  vendor. 
Pabtt  Seeking  to  Enpoboe  Vebbal  Contbact  pob  Conyetance  op  Real 

EfffATE  should  show  full  compliance  with  the  substance  of  all  proyidons 

he  has  engaged  to  perform. 
Contbact  pob  Sale  op  Land  must  be  in  Wbitino,  under  the  Mezicaii  law. 

Action  to  recoYer  possession  of  a  lot  of  land  in  San  Fran- 
cisco, and  a  cross-bill  by  defendants  to  compel  specific  per- 
formance of  a  contract  to  convey  the  same.  A  verbal  contract 
had  been  made  between  the  parties,  by  which  the  plaintiff 
agreed  to  sell  to  fixe  defendants  the  lot  in  question  for  five 
thousand  dollars,  of  which  one  tibousand  dollars  were  to  be 
paid  down,  and  the  balance  in  two  months,  with  interest.  The 
contract  was  to  be  reduced  to  writing  and  signed  by  the  parties, 
and  the  papers  were  accordingly  drawn  up  by  defendants'  attor- 
ney, but  the  plaintiff  left  the  state  before  they  were  signed. 
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and  Vbej  newer  were  flngned.  The  defendants,  after  the  plainfafl 
had  departed,  relying  on  the  exeeution  of  the  contract  by  him, 
and  in  good  faith,  took  possession  of  the  premises,  but  without 
the  plaintiff's  direction,  consent,  or  knowledge.  The  defend- 
ants made  a  tender  of  one  thousand  dollars  with  interest,  before 
filing  their  cross-bill,  but  did  not  pay  or  offer  to  pay  the  bal- 
ance of  the  purchase  money,  although  it  was  due  by  the  terms 
of  the  verbal  contract.  A  8i>ecific  performance  was  ordered  by 
the  court  of  first  instance.    Plaintiff  appeals. 

Oeorge  Hyde,  for  the  plaintiff. 

Frederick  Billings,  for  the  defendants. 

By  Court,  Bsnubtt,  J.  Action  by  plaintiff  to  recover  posses- 
sion, and  cross-suit  by  defendants  for  specific  performance.  It 
is  clear  that  the  plaintiff  is  entitled  to  recover  possession  of  the 
lot  in  question,  unless  the  defendants  have  a  right  to  compel 
him  to  convey  it  to  them.  The  counsel  for  the  defendants  made 
a  point  that,  inasmuch  as  the  plaintiff  had  proved  no  title  in 
himself,  the  defeDdants,  being  in  possession,  could  not  be 
ousted.  This  is  very  good  law  when  applied  to  a  proper  state 
of  &cts,  but  has  no  application  in  this  case.  The  defendants, 
having  entered  into  possession,  claiming  under  the  plaintiff, 
and  in  subordination  to  his  title,  are  estopped  from  questioning 
it.  Their  position  is  similar  to  that  of  a  tenant  who  can  not 
gainsay  or  deny  the  title  of  his  landlord  without  having  first 
restored  the  possession.  The  plaintiff  must,  therefore,  recover, 
unless  the  defendants  show  a  right  to  a  specific  performance, 
upon  the  principles  adopted  by  courts  of  equity. 

The  affirmative  of  this  latter  position  can  be  sustained  only 
upon  the  ground  that  there  was  a  subsisting  contract  in  writing 
reciprocally  binding  upon  the  parties;  or  that  there  was  a 
verbal  agreement^  and  part  performance  of  it  by  the  defendants 
under  such  circumstances  that  it  would  be  a  fraud  on  the  part 
of  the  plaintiff  if  he  were  not  compelled  to  convey.  There  was 
no  contract  in  writing.  A  paper  was  drawn  up  which  might 
have  acquired  the  force  of  a  written  contract,  had  it  been  signed 
and  delivered;  but  without  signature  or  delivery  it  is  of  no  ac- 
count. It  was  inchoate  and  incomplete,  and  neither  parfy  waa 
bound  by  it.  The  contract,  therefore,  if  there  was  one,  was 
merely  verbal,  and  there  is  no  part  performance  within  the 
equitable  rules  which  govern  decisions  in  such  cases. 

A  party  asking  the  interposition  of  the  equitable  power  of  the 
eourt  in  enforcing  a  verbal  contract  for  the  oonv^yanoe  of  real 
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estate,  Bhould  show  that  he  has,  on  his  part,  fully  complied  i^iih 
the  sabstance  of  all  the  proTisions  which  he  engaged  to  per- 
form. The  verbal  contract  in  this  case  was,  that  the  defendants 
should  pay  one  thousand  dollars  down,  and  four  thousand  dol- 
lars in  two  months  thereafter,  with  interest  at  the  rate  of  two 
per  cent,  per  month.  The  period  limited  for  the  payment  of  the 
full  amount  had  elapsed  long  before  the  commencement  of  the 
suit;  and  in  order  to  entitle  the  defendants  to  a  specific  perform- 
ance, they  should  have  shown  that  they  had  paid  or  tendered 
the  whole  sum  of  fiye  thousand  dollars,  with  the  stipulated  rate 
of  interest.    This  they  have  not  done. 

Bat  the  defendants  say  that  by  the  Mexican  laws  a  yerbal 
contract  for  the  sale  of  land  was  equally  valid  as  if  it  were  in 
writing.  We  think  not,  and  so  held  in  Harris  y.  Broum,  1  Cal. 
98.  There  is  no  donbt  about  the  correctness  of  that  decision. 
There  never  has  been  a  time,  since  the  adoption  of  the  Ihiero 
JtuBffo,  in  which  lands  could  be  conveyed  under  Spanish  or  Mezi- 
can  law,  withont  an  instrument  in  writing — ^unless  it  was,  per- 
haps, in  the  case  of  an  executed  contract,  where  corporeal  pos- 
session was  delivered  at  the  veiy  time  of  the  sale  by  actual  entry 
upon  the  premises,  and  the  doing  of  certain  acts  analogous  to 
the  livery  of  seisin  at  common  law.  Had  this  not  been  so,  one 
main  branch  of  the  revenues  of  the  Spanish  crown  and  Mexican 
republic  called  the  alcabala,  being  a  duty  payable  upon  the 
transfer  of  land,  would  have  been  easily  evaded. 

By  law  29,  lib.  8,  tit.  13,  of  the  Becopilacion  de  Indias,  every 
sale  of  real  estate  was  required  to  be  made  before  the  escribano 
of  the  place  where  the  contract  was  entered  into,  and  if  there 
were  no  escribano,  before  the  judge  of  first  instance;  and  these 
officers  were  required  to  furnish  a  copy  and  statement  of  the 
writings  or  contracts  made  before  them,  with  the  day,  month, 
and  year  in  which  they  were  made,  the  names  of  the  seller  and 
purchaser,  the  properly  sold  or  exchanged,  and  the  price:  Arrir 
Uaga'8  Decretos,  vol.  for  1838,  p.  421. 

Another  author  says,  that  the  conveyance  of  lands  was  re- 
quired to  be  a  written  instrument,  properly  authenticated  (eacriio 
aiUentioo).  Without  this,  neither  possession  nor  property  in 
lands  could  be  sustained  in  law;  no  judicial  designation  of 
boundaries  nor  fixing  of  landmarks  could  take  place;  only  with 
the  titie  deeds  before  the  eye  could  these  important  and  delicate 
acts  be  performed,  whether  the  object  were  to  avoid  a  litigation 
or  bring  a  pending  suit  to  a  termination,  according  to  justice 
and  truth*    Such  importance  was  attached  to  the  formalitiea 
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prescribed  by  law  for  the  execution  of  deeds  of  ooxiTeyaiice»  that 
if  by  chance  an  instrument  were  defective  in  form,  as,  for  in- 
stance, if  it  lacked  the  signature  of  the  judge,  or  escribano,  or 
witnesses,  or  parties,  or  an  exact  statement  of  their  acts,  motiyes, 
and  objects,  the  instrument  would  be  vicious  {vidoao),  and  con- 
sequent) jr  null  (nvlo):  Ordenamas  de  lierras  y  Agua8y  pp.  144, 
145. 

So  important  was  this  principle  of  law  deemed,  that  in  the 
convention,  between  the  Mexican  government  and  the  English 
holders  of  Mexican  bonds  entered  into  on  the  fifteenth  day  of 
September,  1837,  by  which  the  bonds  were  authorized  to  be  ex- 
changed for  lands,  it  was  thought  proper  to  insert  a  stipulation 
that  after  title  was  acquired  and  possession  taken  the  lands 
should  not  thenceforth  be  transferred,  except  by  means  of  a 
written  instrument  in  due  form  of  law — For  medio  de  eacritvra 
de  verUa  en  la  forma  legal:  Section  5,  of  such  convention,  p.  53, 
of  Ordenamas  de  Tierraa  y  Aguas. 

We  do  not  doubt  that  a  writing  was  as  necessaiy  for  the 
transfer  of  lands  in  Mexico  as  it  is  in  the  United  States. 

Judgment  reversed,  with  costs. 

Vkndbi  Entering  upon  Land  under  Ck)NTRACX  of  Purohasb  n 
Estopped  from  Denying  Vendor's  Title:  Fowler  v.  Oronefw,  20  Am.  Deo. 
153;  BarU  v.  McCoy,  23  Id.  407;  Sayles  ▼.  SmUh,  27  Id.  117;  Oreeno  v. 
Munaon,  31  Id.  605;  and  see  jwst,  this  note;  but  where  the  land  is  claimed 
by  a  purchaser  at  execution  sale  against  the  vendor,  the  vendee  is  not 
estopped  from  showiiig  that  the  vendor's  title  was  merely  equitable,  and  not 
subject  to  sale  on  execution:  Milton  v.  Riley,  25  Id.  149.  The  vendee  in 
possession  can  not  set  up  an  outstanding  title  in  a  third  person  as  a  defense 
to  an  action  brought  to  recover  the  purchase  price:  Larkm  v.  Bank  {ifMonl- 
gomery,  33  Id.  324;  and  see  Oreeno  v.  Muneon,  supra,  A  grantee  in  a  void- 
able conveyance  is  estopped,  in  ejectment  by  the  grantor's  heirs,  from  denying 
the  grantor's  title:  Wall  v.  HiU's  Heirs,  36  Id.  578. 

Verbal  Agreement  for  Sale  of  Land,  if  not  Part  Performed,  will 
NOT  BE  Enforced:  White  v.  Beard,  30  Am.  Deo.  552;  Tohler  v.  IbUom^  I  OaL 
211,  citing  the  principal  case;  and  see  Sims  v.  Hutchins,  47  Am.  Dec  90. 

Verbal  Voluntary  Agreement  not  Enforced  in  Equttt:  Duffon  v.  Oit- 
tings,  43  Am.  Dec.  306,  and  cases  collected  in  note. 

Verbal  Ontractt  for  Sale  of  Land,  when  Pab|  Performed^  Spboif- 
igallt  Enforced:  Simmons  v.  HUl,  1  Am.  Dec.  398;  note  to  Jackson  v. 
Murray,  17  Id.  53;  Pugh  v.  Oood,  37  Id.  534;  and  if  the  agreement  has  been 
fully  performed  on  both  sides,  except  the  execution  of  the  deed,  it  will  be 
specifically  enforced:  SomerwUe  v.  Trueman,  \  Id.  389.  Specific  performance 
of  a  parol  agreement  to  divide  lands  will  be  decreed,  if  part  performed: 
Weed  V.  Terry,  45  Id.  257. 

Vendee's  Taking  Possession  is  Part  Performance:  WeSbmort  v.  WhUe,  S 
Am.  Dec.  323;  Toumsend  v.  Houston,  27  Id.  732;  Johnson  v.  Cflancy,  28  Id. 
46|  Pugh  ▼.  Good,  37  Id.  534.    But  the  possession  must  be  with  the  vendor's 
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knowledge  and  consent:  Johnmm  y.  Olaney,  wpra;  this  wm  aa  importeal 
element  lacking  In  the  principal  case;  see  the  citation  in  ToUer  ▼.  FoUom,  I 
Oal.  212,  where  it  was  held  that  the  delivery  of  title  deeds  was  equivalent  to 
4  delii'ery  of  and  admission  into  the  possession. 

Patmxmt  ov  PuBCHASi  Pbicb,  whxthsb  Pabt  Psbjobmahob:  TownHmi 
▼.  Houaton,  27  Am.  Dec.  732,  and  note;  Johruon  t.  Qlaney^  28  Id.  45. 

Past  Pebtobmakce  must  bs  in  Consbquxncs  of  thx  CoMniAcr:  Squire  ▼• 
Harder^  19  Am.  Dec  446. 

Pabtt  Seekino  SPEcmo  Pekfobmancb  must  Show  Psbjobicangi  ov 
BZ8  Past:  Lewis  ▼.  Woods,  d4  Am.  Dec.  110,  and  oases  collected  in  note. 

The  feikcipal  case  is  fubtheb  cited  in  EUi$  v.  «/ea»s,  7  GaL  410,  and 
Walker  v.  Sedgwick,  8  Id.  402,  to  the  point  that  when  a  party  enters  into 
the  possession  of  land,  claiming  under  another,  and  in  subordination  to  his 
title,  he  is  estopped  from  questioning  it.  A  sale  of  land  must  be  in  writing 
imder  the  Mexican  law:  ToKler  v.  FoUom,  1  Id.  210;  Hayea  v.  Bona^  7  Id. 
168;  and  see  the  dissenting  opinion  of  Burnett,  J.,  in  Stafiord  ▼.  Lick^  Id. 
400.  The  principal  case  was  cited  in  Noe  v.  Card,  14  Id.  608,  in  illus- 
trating the  difference  between  a  tax  for  municipal  puzposes  under  the  Mexioaa 
law  and  the  general  tax  upon  the  transfer  of  land. 


People  ex  bel.  Mulfobd  v.  Tdbneb. 

[1  OAUVOBHIAt  148.] 

Jurisdiction  of  Sufbbme  Cgukv  of  Califobnia  is,  except  in  cases  of  hahem 

corpus,  strictly  appellate ;  and  in  exercise  of  appellate  jurisdiction  only 

cpji  it  issue  such  writs  and  process,  as  nuvndaimM,  as  may  be  necessary  to 

render  such  jurisdiction  effectual. 
Appellate  Jubisdiction  of  Sufbemb  Coubt  Attaches  and  mat  be  Ex- 

EBCrsKD  BT  MANDAMUS,  whou  the  object  and  offset  of  the  application  la 

to  bring  under  review  a  decision  of  a  district  court. 
AiTOBNET  at  Law  Pboceeded  against  with  Object  of  Stbikino  hii 

Name  fbom  the  Roll  is  entitled  to  have  notice  of  charges  against  him 

and  opportunity  to  make  his  defense. 
Mandamtts  13  THE  PBOPEB  Bbmsdt  to  compcl  district  court  to  vacate  an 

order  striking  the  name  of  an  attorney  from  the  roll  and  to  restore  tho 

attorney. 
Pbbxmptobt  ob  Altebnativb  Wbit  of  Mandamus  mat  be  Awabdbd  nr 

FiBST  Instance,  according  to  the  exigencies  of  the  case,  when  notice  ol 

application  has  been  given,  and  copies  of  papers  served. 

Apflioahoh  for  writ  of  mandamuB,  The  facts  are  stated  in 
the  opinion. 

Stephen  J.  Field,  on  the  part  of  the  relators. 

By  Court,  Bensett,  J.  Application  for  a  writ  of  mandamuB. 
At  n-  term  of  the  district  court  of  the  eighth  judicial  district, 
held  in  and  for  the  county  of  Ynha,  on  the  tenth  day  of  June 
last,  the  following  order  was  made:  ''Whereas,  Messrs.  Field, 
Ooodwin,  and  Mulford,  haTing  set  at  defiance  the  authority  of 
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OoB  oonzty  and  haTing  tilified  tbe  court,  and  denounced  its  pro- 
oeedings,  the  said  Field,  Goodwin,  and  Mulford  aze  hereby,  bj 
order  of  the  court,  expelled  from  the  bar  of  the  same." 

An  application  is  now  made  for  a  writ  of  mandamus  to  require 
the  court  to  yacate  the  aboTe  order,  and  reinstate  the  applicants. 
Copies  of  the  paper  upon  which  the  motion  is  founded,  together 
with  notice  of  the  motion,  have  been  duly  serred  upon  the  judge 
of  the  eighth  judicial  district. 

Two  questions  are  presented  by  this  application:  1.  Has  this 
court  the  power  to  issue  a  writ  of  mandamus  to  the  distrioi 
eourt?  and,  2.  Whether,  conceding  the  existence  of  the  power, 
the  case  presented  is  a  proper  one  for  its  exercise. 

First,  as  to  the  power.  The  seventh  section  of  the  act  orgai^ 
izing  this  court  declares,  that  '*  the  court,  and  each  of  tbe  jus- 
tices thereof,  shall  have  power  to  issue  writs  of  habeas  corpus, 
of' mandamus,  of  injunction,  certiorari,  supersedeas,  and  such 
other  writs  and  process  known  to  the  law,  as  may  be  necessazj 
in  the  exercise  of  their  jurisdiction/'  This  section  containing 
an  express  delegation  of  power  to  issue  the  writ  of  mandamus, 
there  can  be  no  question  that,  so  far  as  statutory  authoiily  is 
concerned,  the  power  resides  in  the  court,  to  issue  such  writs 
in  all  cases  in  which  they  may  appear  to  form  the  appropriate 
remedy.  The  only  doubt  which  can  be  entertained  upon  the 
subject  arises  under  the  constitution  which  creates  the  court, 
and  from  which  all  its  powers  must  be  derived. 

The  first  section  of  article  6  of  the  constitution  vests  the  judi- 
cial power  of  the  state  in  the  supreme  court,  in  district  courts, 
in  county  courts,  in  justices  of  the  peace,  and  in  such  municipal 
and  other  inferior  courts  as  the  legislature  may  deem  neoessazy. 
Section  4  of  the  same  article  is  in  the  following  words:  <^  The 
supreme  court  shall  have  appellate  jurisdiction  in  all  cases  where 
the  matter  in  dispute  exceeds  two  hundred  dollars,  when  the 
legality  of  any  tax,  toll,  or  impost,  or  municipal  fine  is  in  ques- 
tion, and  in  all  criminal  cases  amounting  to  felony  or  questions 
of  law  alone.  And  the  said  court,  and  each  of  the  justices 
thereof,  as  well  as  all  district  and  couniy  judges,  shall  have 
power  to  issue  writs  of  habeas  corpus,  at  the  instance  of  any  per- 
son held  in  actual  custody.  They  shall  also  have  power  to 
issue  all  other  writs  and  process  necessaiy  to  the  exercise  of 
their  appellate  jurisdiction,  and  shall  be  conservators  of  the 
peace  throughout  the  state." 

The  subsequent  sections  of  the  same  article  confer  upon  the 
district  courts  and  the  county  courts  '*  original  jurisdiction,"  in 
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law  and  equily,  in  all  d^il  caaee,  and  in  all  cziminal  cases  not 
otherwise  provided  for.  From  the  section  of  the  constitation 
aboTC  quoted,  in  connection  with  the  context,  it  appears  en- 
tirely clear,  that,  with  the  single  exception  of  proceedings  npon 
writs  of  habeas  oarpua,  this  conrt  has  no  original  jurisdiction, 
and  that  the  legislature  can  confer  npon  it  none.  It  is  strictly 
a  revisory  tribunal:  its  jurisdiction  is,  with  the  exception  above 
mentioned,  exdnsiTcly  appellate;  and  in  the  exercise  of  that 
appellate  jurisdiction,  and  of  that  alone,  can  it  issae  each  writs 
and  process  as  may  be  necessary  to  render  such  jurisdiction 
eflfectaal. 

What,  then,  is  the  extent  of  that  appellate  jurisdiction?  In 
the  determination  of  this  question  we  are  fortunate  in  being  fur^ 
nished  with  a  sure  guide  by  the  decisions  of  the  highest  tribu- 
nal of  our  oountiy  in  their  interpretation  of  the  constitution  of 
the  United  States.  The  judicial  power  of  the  United  States  ia 
Tested,  by  the  constitution,  in  one  supreme  court,  and  in  such 
inferior  courts  as  congress  may  from  time  to  time  ordain  and 
establish;  and  it  extends  to  all  cases,  in  law  and  equily,  arising 
under  the  constitution,  treaties,  and  laws  of  the  United  States, 
to  all  cases  affecting  ambassadors,  other  public  ministers  and 
consuls,  and  to  a  varieiy  of  other  cases  particularly  enumerated. 
It  is  then  dedared,  by  the  second  section  of  the  third  article  of 
the  constitution  of  the  United  States,  that  *'  in  all  cases  affect- 
ing ambassadors,  other  public  ministers  and  consuls,  and  those 
in  which  a  state  shall  be  a  party,  the  supreme  court  shall  have 
original  jurisdiction.  In  all  the  other  cases  before  mentioned 
the  supreme  court  shall  have  appellate  jurisdiction,  both  as  to 
law  and  fact,  with  such  exceptions  and  under  such  regulations 
aa  congress  shall  make."  It  is  thus  perceiyed  that,  by  the  con- 
stitution of  the  United  States,  the  supreme  court  is  vested,  in 
aome  cases  with  original,  in  others  with  appellate,  jurisdiction; 
aa,  by  the  constitution  of  CSalifomia,  this  court  has,  in  one  class 
of  cases  original,  and  in  other  cases  appellate,  jurisdiction. 
The  distinction  between  these  different  species  of  jurisdiction, 
taken  in  the  one  instrument,  is  substantially  the  same  as  the 
like  distinction  made  by  the  other;  the  language  used  to  express 
this  distinction  is  strongly  analogous  in  both;  and  thus  the 
judicial  interpretation  of  this  portion  of  the  constitution  of  the 
United  States  may  be  safely  relied  upon  in  giving  construction 
to  the  constitution  of  our  own  state. 

The  leading  case  in  which  the  section  above  ref  ened  to,  of 
the  constitution  of  the  United  States,  came  up  before  the  supreme 
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oonrt,  18  that  of  Marbury  y.  Madison^  1  Cianchy  187.  It  was 
fheie  declared  to  be  an  essential  criterion  of  appellate  jurisdio- 
tioD,  that  it  reyiBes  proceedings  already  instituted,  and  does  not 
institute  them;  and  that  to  enable  the  couri;  to  issue  a  mandO' 
mu8y  it  must  be  shown  to  be  an  exercise  of  appellate  jurisdiction, 
or  be  necessary  to  enable  the  court  to  exercise  such  jurisdiction; 
and  it  was  held,  in  pursuance  of  these  principles,  that  though 
the  comt  might,  in  exercising  its  appellate  jurisdiction,  issue  a 
mandamus  to  other  courts,  yet  to  issue  such  writ  to  an  o£Soer  for 
the  delivery  of  a  paper,  such  as  a  commission,  would  be,  in  effect, 
the  same  as  to  sustain  an  original  action  for  that  paper,  and 
therefore  belonged  not  to  appellate  but  to  original  jurisdiction; 
and  that,  consequently,  the  authorily  given  by  the  thirteenth 
section  of  the  judiciary  act  of  1789,  to  issue  writs  of  mandamus 
to  public  officers,  was  not  warranted  by  the  constitution.  In 
McCluny  v.  SUliman,  2  Wheat.  869,  the  application  for  a  mondo- 
mus  was  refused  on  the  authority  of  Marhury  v.  Madisariy  and  the 
doctrine  of  the  latter  case  has  been  adhered  to  and  recognized 
in  subsequent  adjudication  as  the  settled  law  of  the  court.  But, 
wliilst  Marhury  v.  Madison  and  its  kindred  cases  define  the 
limits  beyond  which  the  court  can  not  go,  there  are,  on  the  other 
side,  several  decisions  which  point  out  the  extent  of  the  powers 
of  the  court  in  the  exercise  of  its  proper  appellate  jurisdiction. 

Thus  in  United  States  v.  Hamilton,  3  Dall.  17;  in  Bu/brd^s 
Case,  3  Cranch,  448;  and  in  BoUman  and  Swartwoufs  Case,  4  Id. 
75,  the  power  to  issue  writs  of  habeas  corpus  was  declared  to 
belong  to  the  court.  Chief  Justice  Marshall,  in  delivering  the 
opinion  of  the  court  in  the  case  last  cited,  says:  **  In  the  man^ 
damus  case,  Marhury  v.  Madison,  it  was  decided  that  this  court 
would  not  exercise  original  jurisdiction,  except  so  far  as  thai 
jurisdiction  was  given  by  the  constitution.  But  so  far  as  that 
case  has  distinguished  between  original  and  appellate  jurisdio- 
tion,  that  which  the  court  is  now  asked  to  exercise  is  clearly 
appellate.  It  is  the  revision  of  a  decision  of  an  inferior  court, 
by  which  a  citizen  has  been  committed  to  jail."  And  again,  in 
the  same  case,  he  remarks:  ''The  decision  that  the  individual 
shall  be  imprisoned  must  always  precede  the  application  for  a 
writ  of  habeas  corpus,  and  this  writ  must  always  be  for  the  pur- 
pose of  revising  that  decision,  and  therefore  appellate  in  its 
nature." 

The  same  court  determined  in  ^  parte  Crane,  5  Pei.  189, 
that  it  had  power  to  issue  a  mandamus  to  a  circuit  court,  com- 
manding  the  court  to  sign  a  bill  of  exceptions  in  a  case 
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there;  and  in  JSfe  parte  Bradstreet,  7  Id.  634,  the  court  below  was 
required,  bjr  a  like  writ,  to  make  up  a  record  and  give  judgment 
thereon.  In  Crane^s  Case  the  chief  justice  says,  that  ''a  man- 
damus  to  an  officer  is  held  to  be  the  exercise  of  original  juris- 
diction; but  a  mandamuB  to  an  inferior  court  of  the  United 
States  is  in  the  nature  of  appellate  jurisdiction.''  The  conclu- 
sion deducible  from  the  above  cases  appears  to  be,  that  the  court 
will  not  tmdertake,  in  the  first  instance,  to  supervise,  direct,  or 
control  the  acts  or  omissions  of  a  mere  ministerial  officer;  but 
that,  when  the  object  and  effect  of  an  application  to  it  is  to 
bring  under  review  the  decisions  of  an  inferior  court,  or  to 
direct  its  action,  or  control  or  annul  its  excesses,  the  appellate 
jurisdiction  given  by  the  constitution  attaches;  and  that  the 
court  may  exercise  that  appellate  jurisdiction  in  some  cases  by 
means  of  the  writ  of  habeas  corpus^  and  in  others  by  means  of 
the  writ  of  mandamus. 

The  authorities  above  cited,  by  which  the  appellate  jurisdic- 
tion of  the  supreme  court  of  the  United  States  is  determined, 
though  not  of  binding  force  upon  us,  are  yet  strictly  in  point 
to  show  the  extent  of  the  like  jurisdiction,  which  this  court 
may,  if  compatible  with  the  judicial  organization  of  the  state, 
legitimately  assume;  and  which  it  ought  to  assume  if  it  would 
be  a  result  of  the  denial  of  the  power,  to  leave  the  judicial  sys- 
tem imperfect,  or  destroy  its  harmony,  or  impair  the  adaptation 
of  its  various  parts.  That  this  result  would  follow  a  denial  of 
the  existence  of  the  power,  appears  to  be  an  inference  fairly  de- 
ducible from  the  very  nature  of  the  writ  of  mandamus^  which 
necessarily  implies  the  idea  of  a  superior  and  an  inferior  tri- 
bunal. 

This  vnit,  says  Blackstone,  8  Com.  110, ''  issues  to  the  judges 
of  any  inferior  court,  commanding  them  to  do  justice  according 
to  the  powers  of  their  office,  whenever  the  same  is  delayed* 
For  it  is  the  peculiar  business  of  the  court  of  king's  bench  to 
superintend  all  other  inferior  tribunals,  and  therein  to  enforce 
the  dne  exercise  of  those  judicial  or  ministerial  powers  with 
which  the  crown  or  legislature  have  invested  them;  and  this,  not 
only  by  restraining  their  excesses,  but  also  by  quickening  their 
negligence,  and  obviating  their  denial  of  justice. "  A  mandamus^ 
therefore,  implies  the  power  to  command  and  the  duty  of 
obedience — a  relation  incompatible  with  the  equality  of  the 
tribunal  from  which  the  writ  issues  and  the  tribunal  to  which 
it  is  directed.  But  the  several  district  courts  of  the  state  have 
all  the  same  jurisdiction  and  powers.   They  all  stand  on  the  same 
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level.  There  is  neither  saperiority  nor  inferioiiiy  in  fheir  rela- 
tions to  each  other.  There  is  neither  the  right  to  command  or 
prohibit,  nor  the  duty  io  obey.  And  it  would  be  inconsistent 
with  the  relations  which  they  hold  towards  each  other  that  one 
should  attempt  to  supervise  or  direct  or  restrain  the  action  of 
another  by  the  writ  of  mandamuB^  or  by  the  writ  of  prohibition* 
If,  therefore,  this  court  does  not  possess  the  power  to  issue  the 
writ  of  mandamus  to  a  district  court,  no  tribunal  exists  or  can 
be  created  by  the  legislature,  by  which  such  power  may  be  ex- 
ercised; and  the  existence  of  it  in  this  court  is,  consequently, 
not  only  compatible  with  the  organization  of  the  judiciaiy  of 
the  state,  but  without  it  the  system  would  be  imperfect  beyond 
any  remedy  except  a  change  in  the  constitution. 

The  question,  which  we  have  thus  briefly  considered,  was  not 
discussed  at  the  bar,  and  we  have  not  had  the  benefit  of  the 
learning  of  counsel,  but  it  is  necessaiy  that  it  should  be  settled: 
and  we  have  determined  that  the  power  does  exist  in  this  court 
to  issue  writs  of  maTidamua  to  the  district  courts. 

The  power  existing,  the  next  point  for  consideration  is,  whether 
the  papers  before  us  present  a  proper  case  for  the  exercise  of  that 
power.  This  inTolves  two  questions:  1.  As  to  the  validity  of  the 
order;  and,  2.  As  to  the  appropriateness  of  theremedy  by  man* 
damvjB. 

1.  Was  the  order  properly  made,  and  a  valid  determination  of 
the  court,  which  ought  not  to  be  disturbed  ?  It  does  not  appear 
that  it  was  made  as  a  punishment  for  contempt,  and  if  it  were 
intended  as  such  it  could  not  be  supported.  The  thirteenth  sec- 
tion of  the  act  organizing  the  district  courts  prescribes  fine  and 
imprisonment  as  a  punishment  for  contempt,  and  this  express 
provision  must  be  taken  as  exclusive  of  all  other  modes  of  pun- 
ishment. Viewed  as  an  adjudication  for  a  contempt,  the  order 
is  invalid,  for  inflicting  a  punishment  difierent  from  that  war- 
ranted by  the  statute,  the  same  as  it  would  have  been  had  it 
imposed  a  heavier  fine  or  sentenced  to  a  longer  imprisonment 
than  the  statute  authorizes.  Besides,  it  is  not  usual  for  a  court 
to  ii.terpose  by  a  proceeding  for  contempt  against  an  attorney 
for  any  act  independent  of  his  profession ;  and  it  appears  both  from 
the  order  itself  and  from  the  a£Sdavits,  that  the  offenses  charged 
against  these  parties  were  not  connected  with  their  professional 
employment  as  attorneys.  The  order  should,  therefore,  be  re- 
garded as  the  exercise  of  a  power  inherent  in  every  court,  which 
has  the  authority  to  admit  attorneys  to  practice,  of  striking  their 
names  from  the  rolls,  or,  as  the  order  expresses  it,  of  expelling 
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them  from  the  bar,  wheneyer  they  are  gnilty  of  saoh  conduct, 
either  in  or  out  of  their  profession,  as  shows  them  to  be  unfit 
persons  to  practice  it.  But  where  an  attorney  is  proceeded 
against  with  this  object,  he  is  entitled  to  have  notice  of  the 
charges  against  him,  and  an  opportunity  to  make  his  defense. 
This  is  not  only  the  dictate  of  natural  justice,  and  the  uniform 
practice  in  such  cases,  but  it  has  been  carried  into  an  express 
adjudication  in  Ex  parte  Heyfron,  7  How.  (Miss.)  127.  In  the 
case  at  bar,  no  notice  of  the  charges  upon  which  the  order  was 
made  was  given;  no  opportunity  for  explanation,  apology,  or  de- 
fense was  afforded;  the  judgment  of  the  court  was  ex  parte,  and 
condemned  the  defendants  without  a  hearing.  It  is  barely  nec- 
essary to  add,  that  a  judgment  thus  rendered,  jMirtaking  so 
strongly  of  the  nature  of  a  criminal  proceeding,  and  so  serious  in 
its  consequences,  can  not  be  supported. 

2.  Is  the  proceeding  by  mandamua  the  proper  means  by  which 
the  error  may  be  rectified  ?  According  to  the  passage  above  cited 
from  Blackstone's  Commentaries,  this  writ  is  used  as  an  instru- 
ment to  restrain  the  excesses  of  inferior  tribunals,  and  obviate 
their  denial  of  justice;  and  the  commentator,  in  enumerating 
the  cases  in  which  it  may  be  issued,  says  (3  Com.  110)  that  "it 
lies  to  compel  the  admission  or  restoration  of  the  party  apply- 
ing to  any  office  or  franchise  of  a  public  nature,  whether  spirit- 
ual or  temporal;  to  academical  degrees;  to  the  use  of  a  meeting- 
house, etc.;  for  the  production,  inspection,  or  delivery  of 
public  books  and  papers;  for  the  surrender  of  the  regalia  of  a 
corporation;  to  oblige  bodies  corporate  to  affix  their  common 
eeal;  to  compel  the  holding  of  a  court;  and  for  an  infinite  num- 
ber of  other  purposes  which  it  is  impossible  to  recite  minutely.'' 
From  the  general  nature  and  character  of  the  writ,  and  the 
specification  of  the  cases  in  which  it  lies,  as  thus  laid  down,  it 
would  seem  not  to  be  extending  it  beyond  its  appropriate  office 
to  apply  it  in  the  present  case.  But  it  will  not  lie  if  the  appli- 
cants have  another  specific  and  adequate  legal  remedy,  nor  if 
the  effect  of  it  would  be  to  interfere  with  the  exercise  of  the 
discretionary  powers  of  the  court.  That  there  is  no  other  spe- 
cific and  adequate  legal  remedy  is  too  apparent  to  admit  of  con<* 
troversy,  or  to  require  any  further  consideration  here.  Would 
the  issuing  of  it  interfere  with  the  discretionary  power  of  the 
court  ?  We  think  not.  An  attorney,  by  his  admission  as  such, 
acquires  rights  of  which  he  cannot  be  deprived  at  the  discretion 
of  a  court,  any  more  than  a  physician  of  the  practice  of  his  pro- 
fession, a  mechanic  of  the  exercise  of  his  trade,  or  a  merchant 
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of  tbe  puTBoit  of  his  commercial  Tocation.  It  ia  true,  that, 
being  officers  of  the  court,  attorneys  are  in  many  respects  sub- 
ject to  the  orders  of  the  court,  but  these  orders  must  be  the  re- 
sult of  sound  and  legal  and  not  of  arbitrary  and  uncontrolled 
discretion.  A  mandamiLS  to  the  district  court  to  vacate  this 
orderi^ould  not  be  an  interference  with  the  discretionary  powers 
of  that  court 

A  similar  case  has  been  before  the  supreme  court  of  New 
York,  and  decided.  In  The  People  v.  The  Judges  of  Delaware 
Co.^  1  Johns.  Cas.  181,  a  mandamus  was  issued  to  the  court  of 
common  pleas,  commanding  them  to  restore  an  attorney  who 
had  been  removed  by  them.  A  peremptory  mandamus  will, 
therefore,  issue  in  this  case  to  vacate  the  order  in  question,  and 
to  reinstate  the  applicants  as  attorneys  and  members  of  the  bar 
of  the  eighth  judicial  district.  An  alternative  mandamus^  in  the 
first  instance,  we  do  not  deem  neoessaxy.  Notice  of  this  appli- 
cation having  been  given,  and  copies  of  the  papers  served,  the 
court  may  award  either  an  alternative  or  peremptory  mandamus, 
according  to  the  nature  and  exigency  of  the  case;  and  in  both 
these  respects  we  think  it  proper  that  a  peremptory  writ  should 
go  in  the  first  instance. 

Ordered  accordingly. 

POWBB  07  COUBTS  OF  YaBIOVS  StATKS  TO  ISBHa  MANBAMini  TO  iNnEBIOB 

Courts:  People  v.  Pearaon^  33  Am.  Deo.  446;  Drexel  v.  Man^  40  Id.  673;  Ex 
parU  TrapnaU,  42  Id.  676;  8l  Louia  CouH  v.  8park$,  46  Id.  366.  In  Hawk- 
ifu  V.  Oovemor,  33  Id.  346,  it  was  aaid  that  the  power  of  the  sapreme  ooarl 
of  Arkansas  to  iasae  a  writ  of  mandamue  depended  exdunvely  on  the  ezpreai 
language  of  the  constitation.  Mandamus  will  not  issue  in  tiie  first  instance 
to  clerks  of  the  district  courts;  application  must  first  be  made  to  such  oourtit 
Cotoell  v.  BuckeleWf  14  CaL  642,  citing  the  principal  case. 

Rights  of  Attoknet  Disbarbkd. — See  note  to  Clark  y.  People,  12  Am. 
Dec  186,  citing  the  principal  case.  A  proceeding  to  disbar  an  attorney  par> 
takes  of  the  nature  of  a  criminal  proceeding:  Peyton's  Appeal,  12  Kan.  406| 
Fletcher  ▼.  Daingerfidd,  20  Cal.  430,  both  dting  the  principal  case.  No  pun* 
ishment  can  be  inflicted  upon  an  attorney,  if  the  proceeding  is  merely  for 
contempt,  except  fine  and  imprisonment:  Peyton^s  Appeal,  supra;  see  Clark  f. 
People,  supra.  Before  judgment  disbarring  an  attorney  can  be  rendered,  he 
should  have  notice  of  the  grounds  of  complaint  against  him,  and  opportunity 
of  explanation  and  defense:  Ex  parte  Bobinson,  19  Wall.  613;  Peptones  Ap» 
peal,  supra;  Fletcher  t.  Damgesfield,  20  CaL  430,  all  citing  the  principal  case. 

Mandamus  is  thb  Pbopxr  Rsuxdt  to  Reinstate  an  endowed  minister 
wrongfully  dispossessed:  Runkel  ▼.  WinemUler,  1  Am.  Dec.  411;  or  to  restore 
the  clerk  of  a  court  ousted  from  o£Bce  by  the  illegal  appointment  of  an- 
other: Dew  y.  Judges,  3  Id.  639;  or  to  restore  an  attorney  disbarred  by  an 
inferior  court,  when  such  court  had  no  jurisdiction  of  tiie  matter,  or  the 
judgment  was  irregular  or  improper:  Ex  parte  Bradley,  7  WalL  379;  Case  qf 
Lowenthal,  61  Cal.  126,  both  citing  the  principal  case;  and  see  State  ▼.  Dmm, 
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12  Am.  Dec.  25»  and  note.    The  writ  does  not  lie  against  l^gislatlTe  bodies: 
Jfa^or  Y.  Morgan,  18  Id.  232. 

PsBSMPTOBT  0&  AjLTEBNATiVB  Wbit,  whsn  Issukd:  PeopU  Y.  Peoraon,  33 
Am.  Deo.  44o;  Board  qf  Police  y.  Grant,  47  Id.  102. 

Thx  pbincipal  casm  is  also  cited  in  WhUe  y.  LighthaU,  1  Oal.  848,  as 
oorrecUy  laying  down  the  extent  of  the  jurisdiction  of  the  supreme  court  of 
CSalifomia;  see  also  CoweU  y.  Buckdew,  14  Id.  642,  supra.  In  People  ex  rel. 
Field  Y.  Turner,  1  Id.  153,  the  principal  case  was  approYed  as  regards  the 
power  of  the  supreme  court  to  issue  a  writ  of  tnandamue  to  a  district  court, 
bnt  held  that  where  an  attorney  was  ordered  to  be  imprisoned  and  fined  for 
contempt,  no  facts  being  set  forth  upon  which  the  order  was  based,  certiorari 
toremoYe  the  proceedings  to  the  supreme  court  for  reWew  is  the  proper 
remedy,  and  not  mandamue  to  vacate  the  order.  The  argument  in  support 
of  the  constitutionality  of  the  power  to  issue  writs  of  certiorari  proceeds 
pari  paaau  with  that  in  support  of  the  power  to  issue  writs  of  mandamue: 
People  ex  reL  FUld  y.  Turner,  Id.  156.  See  the  case  cited  as  giving  a  con- 
struction to  the  clause  in  the  old  constitution  of  California,  in  reference  to 
the  jurisdiction  of  the  supreme  court  to  issue  writs  of  habeae  corpus,  etc,  in 
HyaU  Y.  AUen,  64  Id.  855,  in  construing  a  similar  clause  in  the  new  const!- 
tation.  The  jurisdiction  of  a  court  to  punish  and  imprison  a  person  for  con- 
tempt is  roYiewable  by  the  supreme  court  on  habeas  corpus:  Ex  parte  HoUis, 
59  Id.  408.  An  order  of  a  court  adjudging  a  party  guilty  of  contempt  must 
show  on  its  face  the  facts  upon  which  the  exercise  of  tlie  power  is  based: 
Ex  parte  Walker,  25  Ala.  88.  The  language  of  the  principal  case  in  regard 
to  the  power  to  strike  the  name  of  an  attorney  from  the  rolls,  as  bein^  in- 
herent in  every  court  having  authority  to  admit  attorneys,  is  oited  with 
approval  in  Baker  y.  CommomweaUh,  10  Bush.  508. 


Mateeb  v.  Bbown. 

[1  Oaufobioa,  321.] 
COKFULBOBT  NONSUTT  MAT  BB  DlBECTED  BT  COUBT. 

Motion  vor  Nonsitit  on  One  Ground  is  Implied  Waivxr  of  Others;  and 
different  position  can  not  be  assumed  on  appeal  from  that  taken  in  the 
conrt  below. 

Nonsuit  will  be  Granted  if  evidence  given  by  plaintiff  would  not  author- 
ise juxy  to  find  a  verdict  for  him;  or  if  the  court  would  set  it  aside,  If 
so  found,  as  contrary  to  the  evidence. 

Declarations  of  Agent  Inadmissible  as  Part  of  Res  Gestjb  against 
Prinoifal,  when  not  made  by  agent  in  discharge  of  duties  as  snoh. 

Innkeeper,  like  Common  Carrier,  is  Insurer  of  Propertt  of  Guest 
Committed  to  his  Care,  and  is  bound  to  keep  the  same  safe  from  burglars 
and  robbers  without,  as  well  as  thieves  within  his  house;  but  this 
liability  extends  only  to  things  properly  pertaining  to  guest  in  that 
relation. 

AonoN  to  recoTer  fiT6  thousand  five  bundled  dollars'  worth  of 
gold-dust,  claimed  to  haYO  been  lost  in  the  defendant's  inn, 
while  the  plaintiff  was  staying  there  as  a  guest.  The  opinion 
states  the  facts. 
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OaOumn  Benham^  for  the  plaintiff. 
ParbuTif  for  the  defendant. 

By  Court,  Behnett,  J.  It  was  decided,  at  he  laat  term  in 
the  case  of  Ringgold  t.  J3aven  &  Living9ton^  1  Gal.  lOS,  that  the 
power  of  compnlsoiy  nonsnit  exists.  We  think  the  role  con- 
venient, reasonable,  and  well  supported  by  authoriiy,  and  we 
shall  adhere  to  it.  On  the  trial  of  this  cause,  after  the  plaintiff 
had  closed  his  evidence,  the  defendant  moved  for  a  nonsuit, 
''  on  the  ground  that  the  plaintiff  had  not  proved  by  competent 
testimony  the  loss  of  any  property  of  definite  value."  This  be* 
ing  the  only  position  taken  in  support  of  the  motion,  unless 
that  be  tenable,  the  nonsuit  was  properly  refused,  notwithstand- 
ing there  may  have  been  other  good  and  sufficient  reasons,  for 
which,  if  urged  at  .the  proper  time,  it  might  have  been  de- 
manded. A  party  making  his  motion  on  one  ground,  thereby 
impliedly  waives  all  others.  He  can  not  avail  himflelf  of  a  dif- 
ferent position,  on  appeal,  from  that  which  he  assumed  in  the 
court  below.  This  doctrine  is  well  established,  and  is  neoessaiy 
to  be  sustained,  in  order  that  the  plaintiff  may  not  be  misled  in 
the  course  of  the  trial,  and  in  the  settlement  of  his  bill  of  excep- 
tions in  case  the  nonsuit  should  be  ordered. 

The  general  rule  by  which  courts  should  be  guided  in  deter- 
mining whether  a  nonsuit,  when  applied  for,  should  be  ordered, 
is,  that  if  the  evidence  given  by  the  plaintiff  would  not  author- 
ize a  juiy  to  find  a  verdict  for  him,  or  if  the  court  would  set  it 
aside,  if  so  found,  as  contrary  to  evidence,  in  such  case  it  is  the 
duty  of  the  court  to  nonsuit  the  plaintiff:  Eioh  v.  PenfiMt  1 
Wend.  386;  Demyer  v.  Soxuer^  6  Id.  436;  Ringgold  v.  Haven  A 
Livingston^  1  Cal.  108. 

Let  u8  apply  these  rules  to  the  case  before  us.  We  mual, 
however,  first  remark,  that  the  question  of  admissibility  of  the 
evidence  objected  to,  is  one  with  which,  in  determining  the 
point  now  under  consideration,  we  have  nothing  to  do.  As- 
suming, then,  that  the  evidence  was  admissible  for  the  purpose 
of  affecting  the  defendant,  was  it  of  such  weight  that  a  jury 
might  legally  and  properly  infer  from  it  that  the  plaintiff  had 
*'  lost  any  property  of  a  definite  value"? 

Dexter,  one  of  the  witnesses  for  the  plaintiff,  testified  that 
Higgins,  the  barkeeper  of  the  defendant,  stated  in  a  conversa- 
tion between  them,  '*  that  the  plaintiff  had  made  his  pile,"  and 
that  on  opening  a  closet  and  raising  a  bundle,  he  said  "  it  was 
the  plaintiff's,  and  that  it  was  about  six  thousand  dollars."    If 
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be  legal  evidence  for  any  purpose,  then,  certainly,  a  juiy 
might  infer  from  it  the  value  of  the  contents  of  the  bundle. 
The  evidence  to  prove  the  loss  is  not  quite  so  strong;  but  it 
seems,  from  the  course  of  the  trial,  that  this  'was  an  uncontested 
and  admitted  point,  and  that  the  juiy  would  have  been  war- 
ranted in  finding  the  affirmative  from  the  circumstances  proved 
The  nonsuit  'was  therefore  properly  refused. 

We  can  not  review  the  propriety  of  the  refusal  to  nonsuit  on 
the  ground  that  the  plaintiff  did  not  show  himself  to  have  been 
a  guest  in  the  house,  because  the  motion  for  nonsuit  was  put 
npon  a  different  ground. 

The  next  question  is  as  to  the  admissibility  of  the  evidence 
objected  to.  Higgins  was  the  barkeeper  of  the  defendant 
irhen  the  gold-dust,  as  is  claimed,  was  received  into  the  inn, 
and  during  the  subsequent  time  down  to  the  loss.  It  was 
argued  by  the  plaintiff's  counsel,  that,  as  Higgins  was  the  agent 
of  the  defendant,  the  latter  was  bound  by  his  declarations 
touching  the  subject-matter  in  controversy.  The  following 
questions  were  put  to  the  witness  Dexter :  *  *  State  what  you  heard 
Higgins,  the  barkeeper,  say  with  regard  to  any  money  or  gold- 
dust  received  from  Mateer; "  and  **  State  what  Higgins  said  at 
the  time  about  the  robbery/'  These  questions  or  directions, 
the  court,  after  objection  by  the  defendant,  permitted  to  be  an- 
swered. It  is  asserted  that  the  testimony  given  in  reply  to  these 
directions,  was  admissible  as  a  part  of  the  res  gestcB,  At  the 
same  time  it  is  conceded  that  the  declarations  of  Higgins,  thus 
proved,  were  not  made  at  the  time  of  the  delivery  of  the  gold- 
dust  by  plaintiff  and  the  receipt  of  it  by  the  defendant.  Thus 
the  question  is  presented,  whether  the  declarations  of  an  agent 
or  servant  made  to  a  third  person  concerning  a  deposit  of  which 
he  has  charge  for  his  principal,  at  any  time  during  the  continu- 
ance of  such  charge,  are  competent  evidence  against  the  principal. 

Greenleaf ,  1  Law  of  Evidence,  126,  says  that  '*  where  the  acts 
of  the  agent  will  bind  the  principal,  there  his  representations, 
declarations,  and  admissions,  respecting  the  subject-matter,  will 
also  bind  him,  if  made  at  the  same  time,  and  constituting  a  part 
ei  the  res  gestas.  They  are  of  the  nature  of  original  evidence, 
and  not  of  hearsay;  the  representation  or  statement  of  the  agent, 
in  such  cases,  being  the  ultimate  fact  to  be  proved,  and  not  an 
admission  of  some  other  fact.  But  it  must  be  remembered, 
that  the  admission  of  the  agent  can  not  always  be  assimilated 
to  the  admission  of  the  principal.  The  party's  own  admission, 
trtwuever  made,  may  be  given  in  eridence  against  him;  but  ths 
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admission  or  declaration  of  his  agent  binds  him  only  when  it  is 
made  dnring  the  continuance  of  the  agency,  in  regard  to.  a 
transaction  then  depending,  et  dum  fervel  opus.  It  is  because 
it  is  a  Terbal  act,  and  part  of  the  res  gestcBy  that  it  is  admissible 
at  all;  and  therefore  it  is  not  necessary  to  call  the  agent  himself 
to  proTe  it;  but  whereyer  what  he  did  is  admissible  in  eyidence, 
there  it  is  competent  to  proTe  what  he  said  about  the  act  while 
he  was  doing  it/'  As  to  any  other  facts,  in  the  knowledge  of 
the  agent,  he  must  be  called  to  testify,  like  any  other  witness: 
Id.  134. 

Were  the  declarations  of  Higgins  a  part  of  the  res  getsUx^ 
according  to  the  above  rules?  We  think  not.  There  was  no 
act  done  by  him,  in  his  character  of  agent,  at  the  time  of  making 
them,  which  would  have  been  admissible  evidence  against  the 
defendant,  and  which  such  declarations  were  calculated  to  qual- 
ify or  explain.  They  were  not  made  at  the  time  he  received  the 
deposit;  had  they  been  then  made,  they  would,  perhaps,  have 
been  competent.  They  were  made  when  Higgins  took  the  bun- 
dle out  of  the  closet  to  exhibit  it  to  a  stranger.  This  was  not 
done  by  him  in  the  discharge  of  his  duties  as  agent,  and  the 
declarations  accompanying  that  act  were  but  hearsay.  It  is  im- 
possible to  tell  what  weight  this  improper  evidence  had  on  the 
mind  of  the  court,  in  forming  its  judgment.  We  can  not 
clearly  see  that  it  had  no  effect,  and,  consequently,  a  new  trial 
must  be  granted. 

As  the  cause  is  to  be  retried,  it  is  proper  that  we  should  ex- 
press our  views  in  relation  to  the  other  points  in  the  case.  The 
defendant  insists  that  he  is  not  liable  in  consequence  of  certain 
rules,  adopted  by  him  for  the  government  of  his  house,  and  a 
copy  of  which  he  kept  posted  up  in  his  bar-room.  The  eleventh 
of  these  rules  was  as  follows:  "  The  proprietor  will  not  be  ac- 
countable for  any  boxes,  bundles,  bags,  trunks,  chests,  cloth- 
ing, specie,  gold-dust,  bullion,  or  any  other  articles  or  material 
whatever,  unless  delivered  to  his  special  care,  and  a  receipt 
given  for  the  same." 

It  is  lumecessary  to  determine  whether  an  innkeeper,  any  more 
than  a  common  carrier,  can  limit  his  legal  responsibilily  by  no- 
tice, or,  if  he  can,  whether  it  is  not  essential  that  actual  knowl- 
edge of  the  notice  should  be  brought  home  to  his  guest;  inas- 
much  as  we  think  that  the  requirement  of  the  notice  in  this  case 
was,  so  far  as  the  plaintiff  had  anything  to  do,  complied  with. 
The  deUveiy  of  the  bundle  to  the  barkeeper  and  agent  of  the 
proprietor,  was  a  delivery  to  the ' '  special  care  "  of  the  proprietor. 
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witliin  the  meaning  of  his  regulation;  and  the  plaintiff  ought  not 
to  suffer  from  the  neglect  of  the  barkeeper  to  give  a  receipt. 

The  remaining  questions  relate  to  the  general  principle  on 
"which  the  liablity  of  innkeepers  is  based.  It  is  claimed  by  the 
defendant  that  his  house  was  burglariously  entered,  the  bar* 
keeper  overcome  by  force,  and  the  property  carried  off  by  rob- 
bers; and  that  these  circumstances  exonerate  him  from  liability. 
The  question,  then,  is,  whether  robbeiy  from  without,  or  bur- 
glary, will  excuse  an  innkeeper  for  the  loss  of  the  goods  of  his 
guest;  and  the  answer  to  it  does  not  appear  to  be  settled  by  the 
authorities. 

Chancellor  Kent,  2  Com.  591,  says  that  innkeepers  are  re- 
sponsible to  as  strict  and  severe  an  extent  as  common  carriers; 
while  in  another  place.  Id.  593,  he  limits  their  responsibility  to 
losses  occasioned  otherwise  than  by  inevitable  casualty,  or  by 
superior  force,  as  robbery.  Judge  Story,  in  his  work  on  Bail- 
mentB,  section  472,  says  that  innkeepers  are  not  responsible  to 
the  same  extent  as  common  carriers;  that  the  loss  of  the  goods 
of  a  guest,  while  at  an  inn,  will  be  presumptive  evidence  of 
negligence  on  the  part  of  the  innkeeper  or  of  his  domestics;  but 
that  he  may,  if  he  can,  repel  this  presumption,  by  showing  that 
there  has  been  no  negligence  whatever,  or  that  the  loss  is  at- 
tributable to  the  personal  negligence  of  the  guest  himself;  or 
that  it  has  been  occasioned  by  inevitable  casualty,  or  by  superior 
force.  Thus,  he  continues,  although  a  common  carrier  is  liable 
for  all  losses  occasioned  by  an  armed  mob  (not  being  public  ene- 
mies), an  innkeeper  is  not  (as  it  should  seem)  liable  for  such  a  loss. 
Neither  is  he  liable  (it  should  seem)  for  a  loss  by  robbery  and 
burglaiy  by  persons  from  without  the  inn.  It  will  be  observed 
that  the  commentator  advances  this  latter  doctrine  with  some 
degree  of  hesitation  and  doubt,  and  in  language  which  implies 
that  he  did  not  himself  consider  it  as  settled.  Sir  William 
Jones,  in  his  essay  on  Bailments,  page  94,  says  it  has  long  been 
holden  that  an  innkeeper  is  bound  to  restitution,  if  the  trunks 
or  parcels  of  his  guests,  committed  to  him  either  personally  or 
through  his  agents,  be  damaged  in  his  inn,  or  stolen  out  of  it 
by  any  person  whatever;  and  yet,  he  says,  page  96,  that  it  is 
competent  for  the  innholder  to  repel  the  presumption  of  his 
knavery  or  default,  by  proving  that  he  took  ordinary  care,  or 
that  the  force  which  occasioned  the  loss  or  damage  was  truly 
irresiatible. 

It  thus  appears,  that,  while  Judge  Story  leaves  the  point  nn* 
der  oonsideration  at  loose  ends,  the  two  other  distinguished  oom" 
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mentoioiB  aboye  cited  are  still  more  nnoertaiiiy  as  neithar  of 
tbem  appazentlj  agrees  with  himself;  and  from  their  opposing 
roles,  it  is  difficult  to  determine  to  which  side  of  the  question 
they  intended  to  adhere.  The  contradiction  found  in  the 
writings  of  commentators,  as  well  as  the  diversiiy  which  exists 
in  the  decisions  on  which  their  Tarioiis  statements  are  rested, 
seem  to  have  sprung  out  of  a  departure  from  the  principles  on 
which  the  extraordinary  liability  of  innkeepers  and  common 
carriers  is  based,  and  from  what  appears  to  be  an  erroneous 
construction  put  upon  the  doctrine  laid  down  by  Lord  Coke,  in 
Ocdye^a  Case,  8  Co.  82. 

Thus  Judge  Story  and  Chancellor  Kent,  in  support  of  the 
position  that  an  innkeeper  is  not  liable  for  the  loss  of  the  goods 
of  his  guest  occasioned  by  robbery  and  burglaiy,  rely  in  part, 
at  least,  on  the  authority  of  Calye^s  Caee,  while  Sir  William 
Jones  cites  no  authority  whatever  in  support  of  the  strange 
proposition  that  the  innholder  may  escape  from  responsibility 
by  proving  that  he  took  ordinary  care  of  the  goods  of  his  guest. 
Following  in  the  track  of  the  same  departure  from  principle,  in 
which  commentators  have  wandered,  are  several  decisions  of 
recent  date.  Such  are  Bwrgeaa  v.  Clemenia,  4  Ifau.  &  Sel.  306; 
and  Dawson  v.  Chamney,  5  Ad.  &  El.  N.  E.  164.  The  tenor  of 
Calye^s  Case,  however,  sanctions  no  such  doctrine,  although  the 
particular  passage  in  it,  by  which  the  lax  rule  of  the  responsi- 
bility of  innkeepers  is  sought  to  be  sustained,  appears,  at  first 
sight,  to  be  somewhat  uncertain.  It  is  there  laid  down,  that 
the  innholder  shall  not  be  charged,  unless  there  be  a  default  in 
him  or  his  servants,  in  the  well  and  safe  keeping  and  custody  of 
the  guest's  goods  and  chattels  within  his  common  inn;  for  the 
innkeeper  is  bound  in  law  to  keep  them  safe,  without  any  steal- 
ing or  purloining;  and  it  is  no  excuse  for  the  innkeeper  to  say 
that  he  delivered  the  guest  the  key  of  the  chamber  in  which  he 
is  lodged,  and  that  he  left  the  chamber  door  open;  but  he  ought 
to  keep  the  goods  and  chattels  of  his  guests  there  in  safety.  But 
if  the  guest's  servant,  or  he  who  comes  with  him,  or  he  whom 
he  desires  to  be  lodged  with  him,  steals  or  carries  away  his 
goods,  the  innkeeper  shall  not  be  charged;  for  there  the  &ult  is 
in  the  guest  to  have  such  companion  or  servant.  So,  also,  if 
the  innkeeper  require  his  guest  to  put  his  goods  in  such  a  cham- 
ber under  lock  and  key,  and  then  he  will  warrant  them,  other- 
wise not,  and  the  guest  lets  them  lie  in  an  outer  court,  where 
they  are  taken  away,  the  innkeeper  shall  not  be  charged,  for  the 
fault  is  in  the  guest.    Lord  Coke  is  here  commenting  on  the 
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writ  in  ihe  Begisier  BreriaiDy  which  recites  that,  by  the  cnstom 
ol  the  realm,  ixmlceeperB  are  obliged  to  keep  the  goods  and  chat- 
tels of  their  guests,  which  are  within  their  inns,  without  sub- 
traction or  loss,  day  and  night,  so  that  no  damage,  in  any 
manner,  shall  thereby  come  to  their  guests,  from  the  default  (pro 
defectu)  of  the  innkeeper  or  his  senrants. 

The  reasoning  of  Coke  is  simply  this:  The  innkeeper  is  bound 
by  law  to  keep  the  goods  of  his  guest  safely;  if  he  does  not  per- 
form this  obligation,  the  law,  which  imposes  on  him  the  re- 
sponsibiliiy,  declares  him  to  be  in  default;  but  if  the  loss  of  the 
goods  be  ascribable  to  the  fault  of  the  guest,  then  the  innkeeper 
is  excused,  for  the  words  of  the  writ  are  '*  from  the  default  of  the 
innkeeper  or  his  servants.''  He  makes  no  distinction  between 
losses  occasioned  by  superior  force,  by  robbery  by  persons 
within  the  house  and  persons  from  without,  by  secret  theft,  or 
by  an  armed  mob.  On  the  other  hand,  he  apparently  discoun- 
tenances the  distinction;  for  he  says,  **  These  words,  absque  sub- 
tracHone  aeu  omissione,  extend  to  all  movable  goods,  although 
of  them  felony  can  not  be  committed;  for  the  words  are  not 
absque  felcmca  capHone,  etc.,  but  absque  subtractione,  etc."  It 
strikes  us  forcibly  that  the  uncertainly  and  confusion,  which 
have  been  thrown  over  this  branch  of  the  law,  have  arisen  from 
confounding  the  word  defectu  in  the  writ,  and  the  word ' '  default " 
used  by  Lord  Coke  as  its  translation,  with  the  term ''  negligence;" 
an  error  into  which  Judge  Story  himself  seems  to  have  fallen: 
Story  on  Bail.,  sec.  470.  The  question  of  negligence  does  not, 
according  to  the  language  of  the  writ  in  the  Begister  Brevium  or 
the  commentary  of  Coke,  constitute  a  subject  for  discussion  in 
ascertaining  the  responsibility  of  innkeepers,  any  more  than  it 
does  in  ascertaining  that  of  common  carriers.  The  law  requires 
of  the  former  to  keep  the  goods  safely,  as  it  does  of  the  latter  to 
carry  them  safely,  and  in  case  either  fails,  from  any  cause,  to 
comply  with  this  legal  obligation,  the  law  pronounces  hirn  in 
default,  unless  the  loss  be  occasioned  through  the  fault  of  the 
owner  of  the  goods,  or  by  the  act  of  Gh)d,  or  by  the  public 
enemies.  It  seems,  therefore,  that  the  dictum  of  Mr.  Justice 
Bayley,  in  Richmond  t.  Smith,  8  Bam.  &  Cress.  9,  is  a  concise 
and  accurate  summary  of  the  doctrine  of  Ocdye^s  Case.  '*  It  ap- 
pears to  me,"  he  says,  *'  that  the  innkeeper's  liability  very  closely 
resembles  that  of  a  carrier.  He  is  prima  facie  liable  for  any  loss 
not  occasioned  by  the  act  of  God  or  the  king's  enemies;  although 
he  may  be  exonerated  where  the  guest  chooses  to  have  his  goods 
under  his  own  care."    And  although  that  dictum  has  been  oyer- 
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tamed  in  England  by  the  Bubsequent  decision  in  Dawson  t. 
Ghamney,  5  Ad.  &  El.  N.  B.  164,  we  think  the  dictum  right 
and  the  decision  wrong. 

Stephen,  in  his  Commentaries,  2  Com.  133,  says  that  an  inn- 
keeper is  responsible  for  the  goods  and  chattels  brought  by  any 
traveler  to  his  inn,  in  the  capacity  of  guest  there,  in  every  case 
^here  they  are  lost,  damaged,  stolen,  or  taken  by  robbery,  ex- 
cept where  they  are  stolen  by  the  traveler's  own  servant  or  com- 
panion, or  from  his  own  person,  or  from  a  room  which  he 
occupied  as  a  mere  guest,  or  entirely  through  his  own  gross 
negligence;  and  Mr.  Chitty,  in  a  note  to  Blackstone's  Commen- 
taries, 1  Com.  430,  note  22,  declares  it  to  be  long-established 
law,  that  the  innkeeper  is  bound  to  restitution,  if  the  guest  is 
robbed  in  his  house  by  any  person  whatever,  unless  it  should 
appear  that  he  was  robbed  under  circumstances  like  those  which, 
as  above  seen,  constitute  admitted  exceptions.  In  the  recent 
case  of  Mofsonr.  Thtmpsan,  9  Pick.  280, 284 [20 Am.  Dec.  471],  it 
has  been  laid  down  in  Massachusetts  that  innkeepers,  as  well  as 
common  carriers,  are  regarded  as  insurers  of  the  property  com- 
mitted to  their  care,  and  are  bound  to  make  restitution  for  any 
injury  or  loss  not  caused  by  the  act  of  God,  or  tho  common 
enemy,  or  the  neglect  or  fault  of  the  owner  of  the  property. 
And  in  Chrinndl  v.  Cook,  3  Hill,  488  [38  Am.  Dec,  663],  Mr. 
Justice  Bronson  states  the  rule  in  the  following  words:  "  The 
innkeeper  is  bound  to  receive  and  entertain  travelers,  and  is 
answerable  for  the  goods  of  the  guest,  although  they  may  be 
stolen  or  otherwise  lost  without  any  fault  on  his  part.  Like  a 
common  carrier,  he  is  an  insurer  of  the  property,  and  nothing 
but  the  act  of  God  or  public  enemies  will  excuse  a  loss."  It 
thus  appears  that  some  courts  as  well  as  commentators  are,  at 
length,  returning  to  the  sound  and  healthy  principle  of  the  com- 
mon law,  which  places  the  liability  of  innkeepers  and  carriers 
on  the  same  ground.  And  why  should  there  be  any  distinction  ? 
"  Eigorous  as  the  law  in  relation  to  innkeepers  may  seem,"  says 
Sir  William  Jones,  Bailments,  95,  96,  ''and  hard  as  it  may 
actually,  be  in  one  or  two  particular  instances,  it  is  founded 
on  the  great  principle  of  public  utility,  to  which  all  private 
considerations  ought  to  yield;  for  travelers,  who  must  be  numer- 
ous in  a  rich  and  commercial  country,  are  obliged  to  rely  almost 
implicitly  on  the  good  faith  of  innholders,  whose  education  and 
morals  are  usually  none  of  the  best,  and  who  might  have  fre- 
quent opportunity  of  associating  with  ruffians  or  pilferers,  while 
the  injured  guest  could  seldom  or  never  obtain  legal  proof  of 
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Buch  combinations,  or  even  of  their  negligence,  if  no  actual 
fraud  had  been  committed  by  them."  Now,  these  are  the  very 
reasons  assigned  by  the  law  for  the  extraordinary  responsibility 
imposed  on  common  carriers;  and,  the  reason  for  the  rule  be- 
ing the  same  in  both  cases,  there  is,  in  principle,  no  propriety 
in  making  a  distinction.  We  think  that  an  innkeeper  is  bound 
to  keep  the  property  of  his  guest  safe  from  burglars  and  robbers 
without  as  well  as  from  thieves  within  his  house. 

One  point  further  remains  to  be  considered.  It  appears  from 
the  testimony  that  the  bundle,  which  is  claimed  to  hare  con- 
tained the  gold-dust,  was  not  taken  to  the  defendant's  inn  until 
seTcral  days  after  the  plaintiff  became  his  guest.  As,  in  order 
to  entitle  the  plaintiff  to  recoyer,  it  is  necessary  for  him  to 
establish  his  character  of  guest  in  the  inn  of  the  defendant,  so 
also  it  is  equally  necessaiy  that  it  should  appear  that  his  goods 
were  taken  there  in  the  capacity  of  guest:  2  Steph.  Com.  133. 
The  liability  of  the  innkeeper  results  from  the  relation  of  guest 
in  which  the  traveler  stands  to  him,  and  extends  only  to  those 
things  which  properly  pertain  to  him  in  that  relation :  Calye's 
Case,  above  cited.  It  does  not  necessarily  follow  that  the  strict 
responsibility  can  be  imposed  on  an  innkeeper  for  all  property 
which  his  guest  may  choose  to  bring  into  the  inn,  after  he  has 
been  received  infra  hospUium;  or  that  the  latter  may  make  the 
former  a  compulsory  depositary  of  any  amount  of  goods  or 
treasure,  which,  during  his  sojourn  in  the  inn,  he  may  desire  to 
keep  secure.  The  innkeeper  is  bound  by  law  to  receive  the  trav- 
eler and  his  goods,  and  for  a  refusal,  in  case  he  has  sufficient  ac- 
commodations for  him,  he  is  liable  not  only  to  an  action  on  the 
case  for  the  private  damage,  but  to  indictment  for  the  public 
wrong:  3  Bla.  Com.  164;  4  Steph.  Com.  296,  note  n.  Inns  are 
instituted  for  passengers  and  wayfaring  men;  and  the  keepers 
thereof  can  be  held  to  the  strict  legal  liability  only  for  such 
goods  as  are  brought  into  their  inns  by  travelers  in  the  charac- 
ter of  guests.  It  would  be  too  great  a  responsibility  if  that 
liability  could  be  extended  so  as  to  cover  any  conceivable 
amount  of  money  or  gold-dust,  which  the  traveler,  after  he  has 
become  a  guest,  might  be  disposed  to  thrust  into  the  custody  of 
Lis  host,  and  thus  compel  him  to  become  the  insurer  of  its 
safety.  We  think,  in  this  case,  it  is  a  question  which  the  jury 
should  decide,  whether  the  bundle  was  taken  to  the  inn  of  the 
defendant  by  the  plaintiff  in  his  character  of  guest,  in  which 
event  the  defendant's  liability  would  cover  all  losses,  or  whether^ 
after  the  plaintiff  became  a  guest  with  the  defendant,  it  was  de- 
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posited  there  in  the  nature  of  an  ordinary  bailment,  in  which 
case  the  defendant  would  be  bound  to  exeroiae  no  mora,  at  the 
f  urthesty  than  ordinary  diligence,  and  would  be  anaweraUe,  06r> 
tainly,  for  nothing  more  than  ordinary  neglect. 
New  trial  granted,  costs  to  abide  the  event. 

Qraktino  Compulsory  Nonsuit:  See  I^renek  ▼.  SrnUh,  24  Am.  Deo.  616^ 
■nd  note;  AUegre  ▼.  Maryland  Ins,  Co,,  14  Id.  289;  Boo4  ▼.  Deans,  33  Id. 
467;  £Mng  y,  Olidwdl,  34  Id.  96;  Martinr,  WM,  39  Id.  303,  and  note;  Dam 
▼.  Cowing,  Id.  585;  CakUl  t.  KaUmsmoo  MvL  Ins.  Co.,  43  Id.  457.  The  ac- 
tion of  the  eonrt  below  will  not  be  disturbed  and  a  nonaoit  directed  to  be 
entered,  unless  the  evidence  was  such  that  if  certain  qnestions  of  fact  had 
been  submitted  to  a  jury,  and  the  jury  had  found  for  the  respondents,  the 
verdict  would  be  set  aidde  aa  contrary  to  the  evidence:  Moors  v.  Murdodt, 
20  CaL  525;  a  party  moving  for  a  nonsnit  should  state  in  his  motion  pre- 
cisely the  grounds  upon  which  he  relies:  People  v.  Basivard,  27  Id.  474;  both 
citing  the  principal  case. 

DECLABATIOirs  OJ  AOBNT,   WHIN    AdMISSIBLX  AGAINST   PRIirCIPAL:    StUsS 

V.  Western  Railroad  Co,,  41  Am.  Deo.  480,  and  cases  collected  in  note; 
WJubrford  V.  Burekmyer,  39  Id.  040.  The  creation  of  the  agency  must,  in  the 
first  instance,  be  established  by  proper  evidence,  independent  of  the  acts 
and  declarations:  WUUatns  v.  WUliams,  45  Id.  494.  The  declarations  of  an 
agent  are  not  competent  evidence  against  the  principal,  except  when  they 
form  a  part  of  the  res  gestcsi  Innis  v.  Steamer  Senator,  1  Cal.  461,  citing  the 
principal  case.  In  Oerbe  v.  CaL  Steam  Nav,  Co,,  9  Id.  256,  the  facta  of  the 
principal  case  are  given  as  an  illustration  of  declarations  of  an  agent  against 
the  principal  not  constituting  part  of  the  res  yestos, 

LiABiLiTT  OF  Innkeefkbs:  CltUe  V.  Wiggins,  7  Am.  Dec  448,  and  note; 
Newson  v.  Axon,  10  Id.  085;  Towsrni  v.  Havre  de  Grace  Bank,  14  Id.  254; 
Mason  v.  Thompson,  20  Id.  471;  HaOenbake  v.  Fish,  24  Id.  88;  AOnn  v. 
Presley,  29  Id.  679;  Hill  v.  Owen,  35  Id.  124;  Orinnea  v.  Cook,  38  Id.  003; 
Dickerson  v.  Bogers,  40  Id.  042;  Kisten  v.  Hildebrand,  48  Id.  416.  The  doe- 
trine  of  the  principal  case,  as  regards  the  liability  of  innkeepers,  is  approved 
in  Pinkerton  v.  Woodward,  33  CaL  598,  600,  602.  The  liabilities  of  a  com- 
mon carrier  and  of  an  innkeeper  are  very  similar,  both  being  liable  for 
losses  under  similar  circumstances:  Hallenbake  v.  Fish,  supra, 

Tj ABILITY  OF  CoMMON  Gabiuxbs:  See  Fish  V.  Chapmam,  40  Am.  Dea 
and  cases  collected  in  notes. 


People  ex  bel.  Attobnet  Genekaii  v.  Naglee. 

[1  Oalzfobhxa,  282.] 

Statute  Rbquibino  Licxnss  Feb  of  Fobeionbbs  for  the  privilege  of  gold- 
mining,  and  prohibiting  those  without  such  license  from  working  the 
mines,  is  not  in  conflict  with  the  constitution  of  the  United  States,  or 
treaties  with  foreign  powers  in  general,  or  the  treaty  of  Queretaro  in  par- 
ticular. 

All  Mbzigans  "  Established  "  in  California  hays  Elected  to  Beoome 
AMKBiGAir  Citizens,  by  treaty  of  Queretaro,  who  have  not  within  one 
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y%ut  from  wrahftnge  of  xatiflcatioDi,  <m  May  SO,  1848»  dodwed  fheir  in- 
tentioD  to  oontinae  Mezicaa  citiseoB. 

KEnSEB.  FOBElQtrXILS,  UNLESS    ThET   had    BmOOUM   OB  WSBS   BovA    Fn>x 

BssiDENTa,  nor  the  attorney  general  on  their  behalf,  can  avail  themaelTeo 
of  section  17,  article  1,  constitntion  of  California;  nor  then,  nnleas  they 
have  property,  in  the  poasesaion,  enjoyment,  or  inheritance  of  which  they 
have  bean  molested. 
LniSLATirRB  BO?  PBOHmxxD  VBOM  Ebiaotibo  Licbbbb  Laws,  by  sectioD 
13,  article  11,  oonatitQtion  of  Oalifamia,  declaring  that  tazaiioii  ahali  bo 
equal  and  nnif orm. 

Ibiobmasiok  in  the  Daime  of  a  quo  warranio^  inBtitated  by  the 
aitozney  general  against  the  defendant,  who,  the  oompLdnt  al- 
leged, had  acted  as  collector  of  license  fees  to  foreign  miners. 
The  object  of  the  proceeding  was  to  procure  the  opinion  of  the 
court  on  the  constitntionality  of  the  license  law,  which  required 
foreignerB  to  pay  a  lee  of  twenty  dollars  a  month  for  the  privilege 
of  gold-mining,  and  prohibited  all  foreigners  who  had  not  a 
license  from  working  the  mines.  The  complaint  was  demurred 
to,  and  judgment  was  given  in  favor  of  the  defendant. 

8.  Beyden/eldi,  for  the  attorney  general. 

WiUiam  Smilh  and  E.  Bandolphy  for  the  defendant. 

By  Court,  Bsbvbtt,  J.  The  legislature,  at  its  last  session, 
passed  an  act,  requiring  foreigners,  in  order  to  entitle  them  to 
the  privilege  of  mining  in  this  state,  to  procure  a  license  for 
that  purpose,  and  prohibiting  all  foreigners,  who  had  not  such 
license,  from  working  the  mines. 

It  will  be  unnecessary  to  examine  the  questions  in  relation  to 
the  authority  of  the  attorney  general  to  institute  the  suit,  and 
whether  this  form  of  proceeding  is  an  appropriate  method  to 
test  the  constitutionality  of  the  statute;  inasmuch  as  we  have 
come  to  the  conclusion,  that  the  judgment  of  the  superior  court 
should  be  affirmed,  irrespective  of  the  correctness  of  the  re- 
Bpondent's  positions  upon  these  points. 

The  points  on  the  part  of  the  appellant,  which  vnll  be  con- 
sidered, are,  that  the  act  of  the  legislature  is  in  conflict:  1. 
With  the  constitution  of  the  United  States;  2.  With  treaties 
of  the  United  States  vnth  foreign  nations;  8.  With  the  treaty 
of  Qneretaro  in  particular;  and,  4.  With  the  bill  of  rights  and 
the  constitution  of  California. 

1.  Does  the  act  in  question  violate  the  constitution  of  the 
United  ^ates?  The  appellant  contends  that  it  is  a  usurpation 
of  the  powers  conferred  upon  congress  by  that  instrument. 
Before  proceeding  to  an  examination  of  this  position,  it  is 
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deemed  advisable  to  recur  to  a  few  principles  and  rules  of  in- 
terpretation, which  define  the  limits  of  the  powers  conferred 
upon  congress  by  the  constitution,  and  of  those  which  the  states 
still  continue  to  retain.  The  general  government,  though  su- 
preme within  its  constitutional  sphere,  is  yet  limited  in  the  ob- 
jects of  its  jurisdiction,  and  in  the  extent  of  its  authority.  So 
far  as  the  constitution  has,  either  expressly  or  by  necessary  and 
anavoidable  implication,  conferred  upon  it  exclusive  powers,  to 
that  extent  state  rights  and  state  authority  are  subordinate;  but 
no  further  than  it  can  point  out  its  authority  in  the  constitution 
does  its  jurisdiction  extend — over  everything  beyond,  state  leg- 
islation is  supreme.  In  determining  the  boundaries  of  appar- 
ently conflicting  powers  between  the  states  and  the  general 
government,  the  proper  question  is,  not  so  much  what  has  been, 
in  terms,  reserved  to  the  states,  as  what  has  been,  expressly  or 
by  necessary  implication,  granted  by  the  people  to  the  national 
government;  for  each  state  possesses  all  the  powers  of  an  inde- 
pendent and  sovereign  nation,  except  so  far  as  they  have  been 
ceded  away  by  the  constitution.  The  federal  government  is 
but  the  ci;eature  of  the  people  of  ^e  states,  and,  like  an  agent 
appointed  for  definite  and  specific  purposes,  must  show  an  ex- 
press or  necessarily  implied  authority  in  the  charter  of  its  ap- 
pointment, to  give  validity  to  its  acts. 

In  order,  therefore,  to  maintain  the  position  that  a  state  has 
not  the  power  to  do  a  given  act,  which,  without  a  transgression 
of  international  law,  falls  within  the  scope  of  the  powers  of  any 
independent  nation,  it  is  necessary  to  show  that  such  power  has 
been  transferred,  by  the  constitution,  from  the  state  to  the  fed- 
eral government.  These  principles  are  so  well  settled  and  so 
universally  recognized  and  admitted,  that  it  is  scarcely  neces- 
sary to  cite  authorities  in  support  or  elucidation  of  them.  But 
we  will  refer  to  a  few.  They  were  foreshadowed  by  the  Federal- 
ist, No.  32,  p.  143,  ed.  of  1837,  even  before  the  adoption  of  the 
constitution.  It  was  stated  in  this,  that  the  state  governments 
would  clearly  retain  all  the  rights  of  sovereignty  which  they  had 
before  the  adoption  of  the  constitution  of  the  United  States, 
and  which  were  not  by  that  act  exclusively  delegated  to  the 
United  States.  This  exclusive  delegation,  or  rather  alienation 
of  state  sovereignty,  would  only  exist  in  three  cases:  1.  Where 
the  constitution,  in  express  terms,  granted  an  exclusive  authority 
to  the  Union.  2.  Where  it  granted,  in  one  instance,  an  authoritj 
of  the  Union,  and  in  another,  prohibited  the  states  from  exercis- 
ing the  like  authority;  and,  3.  Where  it  granted  an  authority  to 
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the  Union,  to  which  a  similar  authority  in  the  states  would  be  abso- 
lutely  and  totally  contradictory  and  repugnant.  After  the  adop- 
tion of  the  constitution,  so  jealous  were  the  states,  lest  their 
sovereignly  should  be  entirely  effaced  by  the  general  language  of 
that  instrument,  that,  at  the  first  session  of  congress,  an  amend- 
ment was  proposed,  which  was  subsequently  ratified  by  the  con- 
stitutional number  of  states,  which  declares,  in  explicit  terms,  that 
"  the  powers  not  delegated  to  the  United  States,  by  the  consti- 
tution, nor  prohibited  by  it  to  the  states,  are  reserved  to  the 
states  respectively,  or  to  the  people."  The  judicial  decisions  of 
the  supreme  court  of  the  United  States,  as  well  as  of  other 
courts,  have  not  essentially  varied  the  contemporaneous  exposi- 
tion of  the  constitution  by  the  high  authority  of  Hamilton.  In 
Colder  v.  BuU,  3  Dall.  386,  Judge  Chase  declared  that  the  state 
legislatures  retained  all  the  powers  of  legislation  which  were 
not  expressly  taken  away  by  the  constitution  of  the  United 
States.  In  Sturges  v.  Crotoninskield,  4  Wheat.  193,  the  chief 
justice  observed,  that  the  powers  of  the  states  remained,  after 
the  adoption  of  the  constitution,  what  they  were  before,  except 
so  far  as  they  had  been  abridged  by  that  instrument;  and  in 
Houston  V.  Moore,  5  Id.  48,  Mr.  Justice  Story,  in  the  course  of 
the  clear  exposition  of  the  constitution,  which  he  gave  in  that 
case,  remarked,  that  the  sovereignty  of  a  state,  in  the  esarcise  of 
its  legislation,  was  not  to  be  impaired,  unless  it  was  clear  that  it 
had  transcended  its  legitimate  authority;  and  that  no  power 
ought  to  be  sought,  much  less  to  be  adjudged,  in  favor  of  the 
United  States,  unless  it  was  clearly  within  the  reach  of  its  con- 
stitutional charter.  *'  We  are  not,"  he  adds,  ''  at  liberty  to  add 
one  jot  of  power  to  the  national  government  beyond  what  the 
people  have  granted  by  the  constitution."  The  same  principle 
has  been  recognized  in  various  other  decisions  on  constitu- 
tional questions  by  the  supreme  court  of  the  United  States: 
United  Stales  v.  Fisher ,  2  Cranch,  397;  ZJhited  Slates  v.  Bevans, 
3  Wheat.  386;  Willsan  v.  Blackbird  etc.  Co.,  2  Pet.  245;  FHgg  v. 
Commonwealth,  16  Id.  627,  655,  664;  Mayor  etc.  of  New  York  v. 
J/i/n,  11  Id.  103,  132;  Holmes  v.  Jennison,  14  Id.  579;  Oroves  v. 
Slaughter,  15  Id.  509. 

These,  then,  being  the  rules,  by  which  it  is  to  be  determined 
what  the  powers  of  the  national  government  are,  and  what  pow- 
ers still  remain  with  the  states,  it  is  necessary,  in  the  next  place, 
to  inquire  how  far  the  states  have  surrendered  the  power  of 
taxation  to  the  general  government,  and  to  what  extent  they 
still  retain  that  attribute  of  independence  and  sovereignty. 
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With  the  exception  of  exports,  imports,  and  tonnage,  and  sncb 
things  as  are  held  by  the  United  States  goyemment,  where  its 
rights  might  be  impaired  if  the  properly  was  taxed  by  the  states, 
it  seems  to  be  conceded  by  most  American  jurists  that  the  power 
of  taxation  exists  in  the  states  to  the  full  extent  in  which  it  may 
be  exercised  by  any  sovereign  nation.  In  support  of  this  may 
be  seen  the  following  authorities:  McCuUoch  t.  MaryUmd^  4 
Wheat.  316, 425;  CHbbons  v.  Ogden,  9  Id.  1;  Providence  Bank  v. 
BUlinge,  4  Pet.  561;  Broum  t.  Maryland,  12  Wheat  441;  2 
Btoiy's  Com.  on  Const.  437;  Lieente  Oases,  5  How.  688.  The 
power  of  taxation,  in  independent  nations,  is  unrestricted  as  to 
things,  and,  with  the  exception  of  foreign  ambassadors  and 
agents,  and  their  retinne,  is  unlimited  as  to  persons;  and  is 
deemed  a  power  indispensable  to  their  welfare  and  even  their 
existence.  The  several  states  may,  therefore,  subject  to  the 
above  restrictions,  tax  everything  within  their  territorial  limits, 
and  every  person,  whether  citizen  or  foreigner,  who  resides 
under  the  protection  of  their  respective  governments. 

In  the  cases  of  Norris  v.  City  of  Boston,  and  Smith  v.  Ikimert 
7  How.  283,  it  was  held  by  the  supreme  conrt  of  the  United 
States,  that,  so  long  as  foreigners  emigrating  to  our  country 
remained  on  board  of  the  ships  in  which  they  were  *'  imported,'* 
they  were  properly  to  be  considered  as  embraced  within  that 
provision  of  the  constitution  which  empowers  congress  to  regu- 
late foreign  commerce,  and  were,  therefore,  exempt  from  state 
taxation.  But  in  those  cases,  it  was  conceded  by  the  judges, 
as  well  by  those  of  the  majority  as  of  the  minority,  that  after 
the  passengers  had  landed  and  become  intermingled  with  citi- 
zens, they  were  subject  to  be  taxed  by  the  state.  In  the  case  of 
Smith  V.  Ikimer,  above  cited,  Mr.  Justice  McLean  observes,  page 
405,  that  when  merchandise  was  taken  from  the  ship,  and  became 
mingled  with  the  property  of  the  people  of  the  state,  it  was,  like 
other  property,  subject  to  the  local  law,  and  that  the  same  rule 
applied  to  passengers.  And  he  adds,  *'  When  they  leave  the  ship 
and  mingle  with  the  citizens  of  the  state  they  become  subject 
to  its  laws."  Mr.  Justice  Catron,  in  the  same  case,  page  452, 
declares  it  to  be  a  truism  not  open  to  denial,  that  ihe  states  may 
tax  all  persons  and  property  within  their  respective  jurisdio* 
tious,  except  in  cases  where  they  are  affirmatively  prohibited; 
and  he  adds,  "Certainly  the  states  may  tax  their  own  inhab- 
itants at  discretion,  unless  they  have  surrendered  the  power." 
Mr.  Justice  McEinley  impliedly  concedes  the  same  thing,  for  he 
■ays,  page  455,  *'  that  passengers  can  never  be  subject  to  state 
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Iftws  until  €tkej  become  a  portion  of  the  population  of  the  state, 
temporaxily  or  permanentlj."  These  are  the  opinions  of  the 
jodges  who  were  in  the  majority,  and  carried  the  restrictions 
apon  the  state  power  of  taxation  to  the  farthest  verge.  Those 
who  were  in  the  minority  are  even  more  explicit.  The  chief 
justice,  in  his  opinion,  says,  page  491,  *'  it  is  admitted  that  they 
{passengers  who  were  foreigners]  are  not  exempt  from  taxation 
after  they  are  on  shore."  Mr.  Justice  Daniel  observed  in  sub- 
stance, page  501,  that  a  tax  upon  a  person  placing  himself  with- 
in the  sphere  of  the  taxing  power,  was  purely  an  exercise  of  the 
great  indefeasible  right  of  taxation,  which  had  been  explicitly 
said  by  ihat  court  would  extend  to  every  subject,  but  for  the 
restriction  as  to  imports  and  exports  imposed  by  the  constitu- 
tion. The  same  judge  again  says,  page  515,  that  that  court  had 
asserted  the  power  of  taxation,  with  the  single  exception  of 
taxes  upon  imports,  to  be  the  perfect  and  undiminished  and 
indispensable  power  of  a  sovereign  state.  And  Mr.  Justice 
Woodbury,  page  681,  declares  it  to  be  conceded,  that  if  the  tax 
in  question  in  those  cases,  as  a  tax,  had  not  been  imposed  till 
the  i>a8senger  reached  the  shore,  the  objection  to  the  validity 
of  the  law  must  fail. 

The  above,  then,  being  the  inherent  power  of  taxation  in  every 
independent  community,  and  this  power  not  having  been  parted 
with  by  the  people  of  the  states  when  they  organized  the  federal 
government,  it  consequently  extends  to  all  persons  within  the 
territorial  jurisdiction  of  the  respective  states,  and  embraces  for- 
eigners residing  therein  as  well  as  citizens.  The  power  being 
conceded,  the  limitation  and  extent  thereof  must,  as  to  subject- 
matter,  persons,  amounts,  and  times  of  payment,  rest  in  the  dis- 
cretion of  the  government  of  each  state;  and  if  a  state,  enacting 
laws  in  jmrsuance  of  this  acknowledged  power,  sees  fit  to  impose 
the  burden  of  taxation  upon  a  portion  of  the  persons  within  the 
sphere  of  its  jurisdiction,  and  sx)ecially  exempt  others,  its  legis- 
lation, even  tiiough  it  might  be  unequal  and  unjust,  would  yet 
be  no  infringement  of  the  constitntion  of  the  United  States. 

But  it  is  claimed  that  the  act  of  the  legislature  interferes  with 
the  power  of  congress  to  make  rules  and  regulations  respecting 
the  territory  belonging  to  the  United  States.  We  are  not  aware 
that  it  has  ever  been  supposed  that  individuals,  living  upon  the 
public  lands  of  the  United  States,  whether  as  naked  trespassers 
or  claiming  under  a  pre-emption  right,  were  exempt  from  taxa- 
tion by  the  state.  A  poll-tax  upon  them  for  state  purposes,  local 
taxes  for  highways,  bridges,  and  objects  of  a  like  nature,  have 
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Deyer ,  we  apprehend,  been  deemed  an  interference  with  the  power 
of  congress  to  make  rules  and  regulations  respecting  the  terri- 
toiy  of  the  United  States,  even  in  those  states  where  there  has 
been  an  express  provision  in  the  act  of  admission,  that  the  pub- 
lic lands  should  remain  exempt  from  taxation  while  belonging 
to  the  United  States,  and  for  a  certain  period  after  they  were 
sold.  It  can  scarcely  be  doubted  that  our  own  state  can,  with- 
out any  violation  of  this  clause  in  the  constitution — more  espe- 
cially as  congress  has  never  attempted  to  avail  itself  of  the 
exercise  of  the  powers  conferred  upon  it — ^levy  a  poll  tax  to  such 
extent  as  it  might  deem  expedient  upon  all  persons  engaged  in 
mining  upon  public  lands,  as  well  as  upon  the  rest  of  her  in- 
habitants; and  if  she  might  levy  such  tax  upon  all,  there  is 
nothing  in  the  constitution  of  the  United  States  which  deprives 
her  of  the  power  of  imposing  it  upon  a  part  only.  Although 
the  state  may  not  have  the  power  to  raise  a  revenue  by  direct 
taxation  upon  the  public  lands,  or  to  make  rules  and  regulations 
as  to  the  surveying,  leasing,  or  disposing  of  them,  or  as  to  the 
time  or  manner  in  which  mineral  lands  may  be  worked,  her 
power  of  taxation  for  police  or  municipal  purposes,  whether  for 
the  benefit  of  local  districts  or  for  the  support  of  the  state  or- 
ganization, must  be  co-extensive  with  the  persons  of  all  who 
enjoy  the  protection  of  her  government,  whether  citizens  or  for* 
eigners,  whether  occupying  lands  owned  by  themselves,  or  min- 
ing upon  such  portions  as  have  not  yet  been  severed  from  the 
national  domain.  To  hold  the  reverse  of  this  would  be  to  hold 
that  miners  upon  the  public  lands  might  remain  exempt  from 
taxation,  and  that  the  burdens  of  government  must  fall  entirely 
upon  the  rest  of  the  community. 

It  does  not  follow  that  the  act  in  question  can  be  deemed  a 
rule  or  regulation  respecting  the  public  lands,  because  it  may 
affect  them  indirectly,  and  may,  to  a  limited  extent,  operate  to 
prevent  the  working  of  them,  and  thereby  diminish  the  revenue 
which  might  otherwise  be  derived  from  them  by  the  United 
States.  To  the  general  government  is  committed  the  power  to 
regulate  commerce  with  foreign  nations  and  among  the  several 
states;  and  yet  the  states  constantly  tax  things  connected  with 
foreign  commerce  and  domestic  trade,  and  thereby  affect  them 
to  a  considerable  degree.  ''  They  tax  the  timber,  cordage,  and 
iron  of  which  the  vessels  for  foreign  trade  are  made;  tax  their 
cargoes  to  the  owners,  as  stock  in  trade;  tax  the  vessels,  as 
property;  and  tax  the  owners  and  crew,  per  head,  for  their 
polls  "    And  although  taxes  upon  such  objects  should  be  im* 
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posed  to  sach  an  extent  as  to  injure  commerce  materially,  and 
even  thwart  the  purposes  of  the  general  goyemment,  they 
would  still  conflict  with  no  clause  in  the  constitution.  This 
was  one  objection  raised  agcinst  the  license  laws  of  Massachu- 
sditSy  New  Hampshire,  and  Bhode  Island:  Ihurlow  v.  Common'- 
wealth  [License  Casea],  5  How.  504  et  seq. ;  but  the  supreme  court 
unanimously  held  that  they  were  constitutional,  though  they  evi- 
dently tended  to  diminish  importations  of  spirituous  liquors, 
and  lessen  the  revenue  of  the  general  government  from  that 
source.  But  that  being  only  an  incident  to  them,  and  not  their 
chief  design,  and  the  chief  design  being  vrithin  the  power  of  the 
states,  the  laws  were  upheld.  So  the  statute  under  considera- 
tion, even  though  it  may  incidentally  affect  the  public  lands, 
that  not  being  its  main  object,  is  unobjectionable  on  that  ground. 

But  again,  conceding  that  the  law  is  one  which  prescribes 
rules  and  regulations  respecting  the  territory  of  the  United 
States,  it  does  not  necessarily  follow  that  it  is  invalid.  The 
constitution  confers  this  power  upon  congress,  it  is  true,  but  it 
does  not  declare  it  to  be  an  exclusive  power.  The  exercise  of  a 
similar  authority  by  the  states  is  not  expressly  prohibited,  and 
is  not  absolutely  and  totally  contradictory  and  repugnant  to 
the  power  of  congress.  The  case,  consequently,  does  not  fall 
within  either  of  the  classes  mentioned  in  the  Federalist,  in 
which  the  states  are  said  to  be  deprived  of  their  previous  attri- 
butes of  sovereignty.  Congress  had  neglected,  and  so  far  as 
we  have  any  authentic  information  still  neglects,  to  exercise  the 
powers  conferred  by  the  clause  under  consideration;  and,  in  the 
absence  of  all  legislation  by  congress,  a  statute  like  the  one  in 
question  can  scarcely  be  considered  as  infringing  upon  this  dor^ 
mant  and  unexecuted  power  of  the  general  government.  Had 
congress  established  rules  and  regulations  for  the  mines,  with 
which  this  act  was  in  conflict,  there  would  be  more  plausibility 
in  the  objection  of  the  appellant. 

But  the  statute  itself  provides  for  its  own  suspension,  the 
moment  congress  shall  interfere.  The  latter  clause  of  the  sixth 
section  provides,  that  ''such  foreigners  may  take  out  a  new 
license,  at  thr  same  rate  per  month,  until  the  governor  shall 
issue  his  procL«nation  announcing  the  passage  of  a  law  hj  con- 
gress, regulating  the  mines  of  precious  metals  in  this  state;" 
and  the  fourteenth  section  is  m  the  following  words:  ''  It  shall 
be  the  duty  of  the  governor,  so  soon  as  he  shall  be  officially 
informed  of  the  passage  of  a  law  by  the  United  States  con- 
t,  assuming  the  control  of  the  mines  of  the  state,  to  issue 
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his  pxoclamation,  requiring  all  collectors  of  UeenseB  to  foieign 
miners  to  stop  the  issuing  of  such  licenses."  There  are  many 
grants  of  poller  to  congress  under  forms  of  expression  like  the 
clause  respecting  the  regulation  of  the  public  lands,  which  have 
been  held  not  to  confer  upon  the  national  goyemment  exclusive 
authority  of  legislation.  Thus,  congress  is  empowered  to  pro- 
vide for  organizing,  arming,  and  disciplining  the  militia;  yet,  in 
the  absence  of  congressional  legislation  upon  the  subject,  the 
state  may  exercise  the  same  authoriiy :  EousUm  v.  Moore ^  6  Wheat. 
1, 49.  Congress  has  exclusive  power  to  regulate  commerce;  and 
yet,  in  WUson  v.  The  Black  Bird  Creek  Marsh  Company,  2  Pet. 
245,  an  act  of  a  state  legislature  affecting  commerce  was  held 
valid.  In  this  case  the  chief  justice  observes:  *'If  congress 
had  passed  any  act  which  bore  upon  the  case,  any  act  in  execu- 
tion of  the  power  to  regulate  commerce,  the  object  of  which  was 
to  control  state  legislation,  over  those  small  navigable  creeks 
into  which  the  tide  flows,"  etc.,  ''we  should  feel  much  difficulty 
in  saying  that  a  state  law  coming  in  conflict  with  such  act  would 
be  valid.  But  congress  had  passed  no  such  act."  Congress  has 
power  to  establish  uniform  bankrupt  laws;  and  yet,  in  Sturges  v. 
Croxjoninskield,  4  Wheat.  122, 192,  it  was  held  that  a  state  had 
authority  to  pass  a  bankrupt  law,  provided  such  law  did  not  im- 
pair the  obligation  of  contracts,  and  provided  there  was  no  act 
of  congress  in  force  to  establish  a  uniform  system  of  bankruptcy 
conflicting  with  such  law.  Congress  has  power  to  provide  for 
the  punishment  of  conterfeiting  the  current  coin  of  the  United 
States;  but,  in  Ibx  v.  State  of  Ohio,  6  How.  410,  it  was  held  that 
this  provision  did  not  prevent  a  state  from  passing  a  law  to 
punish  the  offense  of  circulating  counterfeit  coin.  Why,  then, 
has  not  this  state  the  power,  in  the  absence  of  congressional 
legislation,  to  pass  a  law  which  has  no  greater  influence  in  regu- 
lating the  public  lands  within  the  state,  than  the  statute  under 
consideration  ? 

There  can  scarcely  be  a  doubt  that  a  state  law  imposing  a  tax 
upon  the  personal  property  of  miners,  such  as  their  tools,  ma- 
chinery, provisions,  and  the  gold  extracted  from  the  earth,  would 
not  amount  to  a  usurpation,  on  the  part  of  the  state,  of  the 
constitutional  power  of  congress  to  make  rules  and  regulations 
respecting  the  public  lands,  and  it  is  difficult  to  see  how  such  a 
law  would  be  less  exposed  to  constitutional  objections  than  a 
statute  imposing  a  poll  tax. 

The  persons  upon  whom  the  statute  of  this  state  was  intended 
to  operate,  do  not  come  within  the  description  of  persons  who 


Dec  1850.]  People  u  Naqlek.  821 

were  held  to  be  exempt  from  state  taxation  in  Norris  v.  CUy  of 
Boston,  and  Smith  v.  Turner  [Passenger  Cases],  7  How.  283. 
They  are  not  on  shipboard  in  our  harbors,  nor  transiently  pass- 
ing through  our  territory.  They  are  confessedly  within  the  tei^ 
ritorial  jurisdiction  of  the  state,  and  residents,  or  at  least 
fiojoumers,  upon  our  soil;  and  being  such,  can  claim  no  exemp- 
tion under  the  principle  of  those  cases. 

If,  then,  this  statute  is  to  be  regarded  as  a  tax  law,  we  areof 
the  opinion  that  it  conflicts  with  no  clause  in  the  constitution  of 
the  United  States.  Persons,  whether  citizens  or  foreignersy 
occupying  mineral  lands  within  the  state,  though  such  lands 
form  a  portion  of  the  public  domain,  are,  in  respect  of  taxation, 
whether  for  the  support  of  the  state  goTemment,  or  for  police 
or  municipal  purposes,  subject  to  the  legislative  jurisdiction  of 
the  state.  The  power  existing  as  to  all,  there  is  no  prohibition 
in  the  constitution  of  the  United  States  against  exercising  it  over 
a  part  only,  save  that  section  which  declares  that  the  citizens  of 
each  state  shall  be  entitied  to  all  the  pziyil^ges  and  immunities 
of  citizens  in  the  several  states.  But  that  section  does  not  affect 
the  present  case,  as  the  act  demands  nothing  from  any  citizen 
of  the  United  States. 

It  being  established,  then,  that  the  state  may  impose  a  tax 
upon  the  persons  of  foreigners  alone,  we  think  that  the  power 
may  be  exercised  in  the  manner  prescribed  by  this  statute.  In 
other  words,  if  a  tax  law  be  constitutional,  a  license  law  must 
be  equally  so. 

We  have  thus  far  directed  our  attention  to  the  constitution* 
ality  of  the  statute,  as  tested  by  the  specific  grants  and  prohibi- 
tions of  power  contained  in  the  constitution  of  the  United  States, 
and  have  spoken  of  the  law  as  one  imposing  a  direct  poll-tax 
upon  foreigners.  But  we  are  of  the  opinion,  that  it  should 
rather  be  viewed  in  the  light  of  an  act  prescribing  certain  con- 
ditions, upon  compliance  with  which,  foreigners  are  to  be  per- 
mitted to  reside  in  a  given  locality,  and  pursue  a  particular 
branch  of  business.  It  is,  in  truth,  what  it  purports  to  be,  a 
license  law.  It  was  decided  in  Holmes  v.  Jennison,  14  Pet.  540, 
in  Orove  v.  Slavughter,  15  Id.  449,  and  in  Prigg  v.  The  Commanr 
weaUh  of  Pennsylvania,  16  Id.  625,  that  the  people  of  the  sev* 
ecal  states  of  the  Union  had  reserved  to  themselves  the  power  of 
expelling  from  their  borders  any  person,  or  class  of  persons, 
whom  they  might  deem  dangerous  to  the  peace,  or  likely  to 
produce  a  physical  or  moral  evil;  and  although  the  position  as- 
sumed in  those  cases,  that  a  law  of  congress  authorizing  the  in- 
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troduction  of  any  person  or  description  of  persons  against  the 
consent  of  the  state  would  be  a  usurpation  of  power,  seems  to 
have  been  oyerruled  in  Narria  y.  The  Cily  of  Boston,  and  Smith 
y.  Turner  [Passenger  Cases],  7  How.  283,  yet  these  latter  cases  do 
not,  as  has  already  been  observed,  affect  the  act  of  the  legislature 
now  under  consideration.  The  ground  taken  by  Mr.  Justice 
Woodbuiy  in  the  cases  last  cited  is,  that  every  sovereign  state  pos^ 
Besses  the  power  to  prescribe  the  conditions  on  which  aliens  may 
enjoy  a  residence  within  and  the  protection  of  the  state.  This 
position  is  based  upon  the  practice  of  nations,  and  of  the  respect- 
ive states  as  well  before  as  since  the  formation  of  the  constitution, 
upon  the  authority  of  writers  on  international  law,  and  the  de- 
cisions of  the  supreme  court  of  the  United  States,  and  is  sup- 
ported by  a  force  and  cogency  of  reasoning  which  render  it 
impregnable.  And  although  he  was  in  the  minorily  in  the  de- 
cision of  the  court  upon  the  peculiar  facts  of  those  cases,  that 
circumstance,  in  no  wise,  impairs  the  force  of  his  argument 
when  applied  to  the  statute  the  validity  of  which  is  contested 
in  this  case.  If,  therefore,  a  state  may  prescribe  the  conditions 
upon  which  aliens  may  enjoy  a  residence  within  it,  it  may  also 
declare  the  terms  upon  which  they  shall  be  permitted  to  male 
their  residence  in  any  given  portion  of  its  territory,  and  exercise 
a  particular  employment.  This  is  the  very  thing  which  the  law 
in  question  purports  to  do.  It  requires  foreigners  to  pay  a  fee 
for  permission  to  enjoy  the  protection  of  the  state  government 
in  the  mineral  region,  and  in  the  pursuit  of  the  lucrative  business 
of  mining.  Viewed  in  this  light,  it  may  be  regarded  as  a  police 
regulation,  and  therefore  valid  within  the  principles  laid  down 
in  MUne  v.  New  York,  11  Pet.  132,  and  fortified  by  the  views  of 
the  court  in  Thurlow  v.  Commonwealth  [License  Cases],  5  How. 
604,  and  in  Smith  v.  Turner  [Passenger  Cases],  7  Id.  283. 

Nor  do  we  see  any  great  force  in  the  objection,  that  the  law 
is  a  license  to  foreigners  to  trespass  on  the  public  lands.  We 
do  not  regard  it  as  such.  The  state  takes  the  case  precisely  as 
it  finds  it.  It  sees  numerous  foreigners  actually  engaged  ia 
mining.  It  looks  to  the  fact  that  the  general  government  per- 
mits them  to  trespass  on  the  public  lands  without  compkdnt, 
or  any  effort  to  prevent  them  from  so  doing,  and  it  requires 
from  them  the  payment  of  a  fee,  while  so  engaged,  and  untQ 
congress  shall  assume  some  control  over  the  matter  itself.  In- 
stead of  the  law  being  a  license  to  foreigners  to  trespass  on  the 
public  lands,  it  is  rather  a  restriction  on  the  commission  of  such 
trespasses.     Besides,  the  state  is  not  the  steward  nor  bailiff  of 


Dec.  1850.]  People  v.  Nagleb.  828 

the  general  govemzDent,  having  in  charge  the  protection  or 
Becuriiy  of  the  public  property. 

But  it  is  contended  that  the  act  of  the  legielatiire  is  in  viola- 
tion of  treaties  of  the  United  States  with  foreign  powers.  A 
sufficient  answer  to  this  general  objection  is,  that  the  complaint 
does  not  set  forth  the  nationality  of  any  person  upon  whom  the 
respondent  is  alleged  to  have  exercised  the  functions  of  his 
office.  It  charges  that  he  "  has  exacted  the  sum  of  twenty  dol- 
lars each  from  sundry  foreigners  in  the  county  of  San  Fran- 
Cisco  for  licenses  to  mine" — ^without  particularizing  whether 
such  foreigners  were  citizens  of  a  nation  with  which  the  United 
States  have  any  treaty  relations.  It  does  not  state  whether  they 
were  Mexicans,  Ohilenos,  Englishmen,  Frenchmen,  Sandwich 
Islanders,  or  Chinese;  and  the  court  can  not,  upon  this  de- 
murrer, determine  whether  any  treaty  has  been  violated  by  the 
respondent.  This  difficulty  alone  would,  upon  this  branch  of 
the  plaintiff's  argument,  be  a  serious  objection  to  his  case;  but 
inasmuch  as  it  may  be  more  satisfactory  to  have  the  whole 
matter,  so  far  as  this  court  is  concerned,  disposed  of  in  all 
points  upon  the  merits,  rather  than  upon  inadvertences  which 
might  be  supplied  or  corrected  in  a  subsequent  litigation,  we 
shall  proceed  to  examine  this  position  of  the  plaintiff's  counsel. 
He  insists  that  the  act  is  invalid,  because  it  is  opposed  generally 
to  treaties  of  the  United  States  with  foreign  powers,  and  par- 
ticularly to  the  treaty  of  Queretaro. 

First,  as  to  treaties  generally.  Perhaps  the  most  satisfactory 
mode  of  testing  the  validity  of  the  law,  under  this  point,  will  be 
to  take  the  treaty  with  that  power  to  whose  subjects  as  extensive 
privileges  are  granted  by  our  country  as  to  those  of  any  other 
nation.  We  will,  therefore,  consider  the  case  as  if  it  involved 
our  treaty  relations  with  Great  Britain,  and  under  the  supposi- 
tion that  a  subject  of  the  queen  of  Great  Britain  was  the  person 
from  whom  the  sum  of  twenty  dollars  had  been  exacted.  By 
the  fourteenth  article  of  the  treaty  of  1794  (known  as  Jay's  treaty), 
which  was  substantially  renewed  by  article  1  of  the  treaty  of 
1815,  the  subjects  of  the  king  of  Great  Britain,  coming  from  his 
majesty's  territories  in  Europe,  had  granted  to  them  liberty 
freely  and  securely,  and  without  hindeiance  or  molestation,  to 
come  with  their  ships  and  cargoes  to  the  lands,  countries,  cities, 
ports,  places,  and  rivers  within  our  territories,  and  enter  the 
same,  to  resort  there,  to  remain  and  reside  there,  without  limita- 
tion of  time;  and  reciprocal  liberty  was  granted  to  the  people 
of  the  United  States  in  his  majesty's  European  territories;  but 
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mbjeoi  alwiQra>  m  respects  this  article,  to  the  laws  and  statutes 
of  the  two  countries  respectivelj.  By  this  treaty  our  inhabit- 
ants, whilst  in  the  British  dominions,  were  to  abide  the  laws  of 
Great  Britain;  and  the  subjects  and  inhabitants  of  that  country, 
when  in  our  territories,  were  to  abide  by  the  laws  of  the  United 
States  and  by  the  laws  of  the  respective  states  where  they  might 
be.  The  only  question,  then,  under  this  treaty,  is,  whether  the 
act  of  the  legislature  falls  within  the  scope  of  the  powers  of  a 
flofereign  nation,  and,  at  the  same  time,  is  not  included  in  the 
eategoiy  of  powers  granted  by  the  states  to  the  general  goyem- 
ment;  for,  if  it  falls  within  the  former  and  is  ezdnded  from  the 
latter,  then  it  is  one  of  the  laws  which  the  treaty  itself  makes 
obligatory  upon  British  subjects.  But  we  have  seen  that  the 
power  of  taxation  and  the  power  of  prescribing  the  conditions 
upon  which  aliens  shall  be  permitted  to  reside  in  a  state,  are  at- 
tributes of  a  sovereign  nation,  which  have  not,  except  in  certain 
specified  cases,  of  which  the  present  is  not  one,  been  given  up  to 
the  federal  government.  Our  statute,  then,  is  one  of  the  laws  or 
statutes  to  which  the  treaty,  by  its  own  terms,  provides  that  the 
subjects  of  Great  Britain  shall  be  subject.  Chief  Justice  Taney, 
in  speaking  of  this  treaty,  in  Norris  v.  The  GUy  <fB<mtan,  and 
Smith  V.  Ikmer  [Paaaenger  Cases],  7  How.  472,  uses  the  follow- 
ing language:  "  The  permission  there  mutually  given  to  reside 
and  hire  houses  and  warehouses,  and  to  trade  and  traffic,  is  in 
express  terms  made  subject  to  the  laws  of  the  two  countries  re- 
spectively. Now  the  privileges  here  given  within  the  several 
states  are  ail  regulated  by  state  laws,  and  the  reference  to  the 
laws  of  this  country  necessarily  applies  to  them,  and  subjects 
the  foreigner  to  their  decision  and  control."  The  act,  then,  is 
not  repugnant  to  that  treaty. 

But  even  if  the  provisions  of  the  statute  did  clash  with  the 
stipulations  of  that  or  of  any  other  treaty,  the  conclusion  is  not 
deducible  that  the  treaty  must  therefore  stand,  and  the  state 
law  give  way.  The  question  in  such  case  would  not  be  solely, 
What  is  provided  for  by  the  treaty?  but  whether  the  state  re- 
tained the  power  to  enact  the  contested  law,  or  had  given  up 
that  power  to  the  general  government.  If  the  state  retains  the 
power,  then  the  president  and  senate  can  not  take  it  away  by  a 
treaty.  A  treaty  is  supreme  only  when  it  is  made  in  pursuance 
of  that  authority  which  has  been  conferred  upon  the  treaty- 
making  department,  and  in  relation  to  those  subjects  the  juris- 
diction  over  which  has  been  exclusively  intrusted  to  congress. 
When  it  transcends  these  limits,  like  an  act  of  congress  which 
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teansoends  the  constitutioxial  authority  of  that  body,  it  can  not 
supersede  a  state  law  which  enforces  or  exercises  any  power  of 
the  state  not  granted  away  by  the  constitution.  To  hold  any 
other  doctrine  than  this  would,  if  carried  out  into  its  ultimate 
consequences,  sanction  the  supremacy  of  a  tieaiy  which  should 
entirely  exempt  foreigners  from  taxation  by  the  respective  states, 
or  which  should  even  undertake  to  cede  away  a  part  or  the  whole 
of  the  acknowledged  territory  of  one  of  the  states  to  a  foreign 
nation.  In  Thurhw  v.  Cammonwealih  [License  Ccufea],  5  How. 
613,  Mr.  Justice  Daniels,  speaking  of  the  provision  of  the  con- 
stitution in  relation  to  treaties,  holds  the  following  language: 
"  This  provision  of  the  constitution,  it  is  to  be  feared,  is  some- 
times expounded  without  those  qualifications  which  the  charac- 
ter of  the  parties  to  this  instrument,  and  its  adaptation  to  the 
purposes  for  which  it  was  created,  necessarily  imply.  Every 
power  delegated,  to  the  federal  government  must  be  expounded 
in  coincidence  with  a  perfect  right  in  the  states  to  all  that  they 
have  not  delegated;  in  coincidence,  too,  with  the  possession  of 
every  power  and  right  necessary  for  their  existence  and  preserva- 
tion; for  it  is  impossible  to  believe  that  these  ever  were,  either 
in  intention  or  in  &ct,  ceded  to  the  general  government.  Laws 
of  the  TTnited  States,  in  order  to  be  binding,  must  be  within  the 
legitimate  powers  vested  by  the  constitution.  Treaties,  in  order 
to  be  valid,  must  be  made  within  the  scope  of  the  same  power, 
for  there  can  be  no  authority  of  the  United  States,  save  what  is 
derived  mediately  or  immediately,  and  regularly  and  legitimately, 
from  the  constitution.  A  treaty,  no  more  than  an  ordinary  stat- 
ute, can  arbitrarily  cede  away  one  right  of  a  state,  or  of  any 
citizen  of  a  state.''  It  is  not  within  the  scope  of  a  constitutioniU 
treaty  to  interfere  with  the  reserved  powers  of  taxation  and  of 
control  over  foreigners,  which  we  have  above  discussed.  No 
treaty,  within  our  knowledge,  has  attempted  to  do  it;  and  if 
such  attempt  should  be  made,  the  stipulation  would,  we  appre- 
hend, be  neither  recognized  nor  enforced  by  the  supreme  tri- 
bunal of  the  nation.  "  If,''  says  Chief  Justice  Taney,  in  SmWi 
V.  IkimeTy  7  How.  466,  ''  the  United  States  have  the  power,  then 
any  legislation  by  the  state  in  conflict  with  a  treaty  or  act  of 
congress  would  be  void.  And  if  the  states  possess  it,  then  any 
act  on  the  subject  by  the  general  government,  in  conflict  with 
the  state  law,  would  also  be  void,  and  this  court  bound  to  dis« 
iBgard  it." 
And  here  let  us  remark  that  the  questions  which  we  have  been 
kmining  are  questions  of  power  and  not  questions  of  justice. 
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or  policy,  or  expediency.  We  hold  that  the  power  of  taxation 
over  foreigners,  as  well  as  of  determining  the  conditions  on  which 
they  shall  be  permitted  to  enjoy  the  protection  of  the  state  in  a 
particular  place  or  occupation,  is,  in  the  language  of  the  supreme 
tonrt  of  the  United  States,  '*  perfect  and  undiminished  and  in- 
dispensable/' and  that  it  can  not  be  taken  away  or  impaired  by 
acts  of  congress  or  treaties  with  foreign  nations;  and  that  the 
justice  and  expediency  of  tax  and  license  laws  must,  so  far  as 
foreigners  are  concerned  whilst  residing  within  our  territorial 
limits,  be  left  to  the  discretion  of  the  states  respectively,  to  be 
exercised  as  the  wisdom  of  their  legislatures  shall  dictate,  sub- 
ject only  to  such  restrictions  as  shall  be  imposed  by  the  oiganio 
laws  of  the  several  states. 

But  it  is  specially  objected  to  this  statute,  that  it  is  in  con- 
flict with  the  treaty  between  the  United  States  and  Mexico, 
known  as  the  treaty  df  Queretaro.  The  eighth  article  of  that 
treaty  is  in  the  following  words:  ''  Mexicans  now  established 
in  territories  previously  belonging  to  Mexico,  and  which  remain 
for  the  future  within  the  limits  of  the  United  States,  as  defined 
by  the  present  treaty,  shall  be  free  to  continue  where  they  new 
reside,  or  to  remove  at  any  time  to  the  Mexican  republic,  retain- 
ing the  property  which  they  possess  in  the  said  territories,  or  dis- 
posing thereof  and  removing  the  proceeds  wherever  they  please, 
without  their  being  subjected,  on  this  account,  to  any  contri- 
bution, tax,  or  charge  whatever.  Those  who  shall  prefer  to 
remain  in  the  said  territories,  may  either  retain  the  title  and 
rights  of  Mexican  citizens  or  acquire  those  of  citizens  of  the 
United  States.  But  they  shall  be  under  the  obligation  to  make 
their  election  within  one  year  from  the  date  of  the  exchange 
of  ratifications  of  this  treaty;  and  those  who  shall  remain  in  the 
said  territories  after  the  expiration  of  that  year,  without  having 
declared  their  intention  to  retain  the  character  of  Mexicans, 
shall  be  considered  to  have  elected  to  become  citizens  of  the 
United  States.  In  the  said  territories,  property  of  every  kind, 
now  belonging  to  Mexicans  not  established  there,  shall  be 
inviolably  respected.  The  present  owners,  the  heirs  of  them, 
and  all  Mexicans  who  may  hereafter  acquire  said  property  by 
contract,  shall  enjoy  with  respect  to  it,  guaranties  equally 
ample  as  if  the  same  belonged  to  citizens  of  the  United  States." 

The  ninth  article  is  as  follows:  "The  Mexicans  who,  in  the 
territories  aforesaid,  shall  not  preserve  the  character  of  citizens 
of  the  Mexican  republic,  conformably  with  what  is  stipulated 
in  the  preceding  article,  shall  be  incorporated  into  the  Union 
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of  the  United  States,  and  be  admitted  at  the  proper  time  (to  be 
judged  of  by  the  congress  of  the  United  States)  to  the  enjoy- 
ment of  all  the  rights  of  citizens  of  the  United  States,  accord- 
ing to  the  principles  of  the  constitution;  and  in  the  mean  time 
shall  be  maintained  and  protected  in  the  free  enjoyment  of  their 
liberty  and  property,  and  secured  in  the  free  exercise  of  their 
religion  without  restriction." 

Now;  the  palpable  objection  to  the  argument  of  the  appel- 
lant's counsel,  founded  upon  any  contrariety  between  the  stat- 
ute and  this  treaty,  is,  that  it  does  not  appear  that  the  act  has 
OTer  been  enforced  against  any  person  entitled  to  the  benefit  of 
this  treaty,  or  even  against  any  citizen  of  Mexico.  But  we 
waive  this,  and  treat  the. matter  as  if  the  complaint  alleged 
the  Mexican  nationality  of  the  parties  who  claim  to  have  been 
aggrieyed. 

The  eighth  and  ninth  articles  of  the  treaty  above  cited  distiu' 
guish  between  two  classes  of  Mexicans:  1.  Those  who,  at  the 
time  of  the  adoption  of  the  treaty,  were  ''established"  in  the 
territories  ceded  to  the  United  States;  and,  2.  Such  as  were 
**  not  established  there,"  but  owned  property  within  their  lim- 
its. For  the  first  class,  provision  is  made  in  the  first  two 
clauses  of  the  eighth  article  and  in  the  ninth  article ;  and  the  rights 
of  the  second  class  are  defined  in  the  last  clause  of  the  eighth 
article.  It  is  not  pretended  that  the  statute  conflicts,  in  any 
respect,  with  this  last  clause,  and  we  may,  therefore,  diflmiflii 
the  description  of  persons  therein  mentioned  from  further  con- 
sideration. 

The  question  then  recurs  upon  the  construction  of  the  ninth 
article  and  the  first  two  clauses  of  the  eighth;  and  it  will  be 
noticed  that  the  Mexicans  described  therein  as  "established'* 
in  the  ceded  territories  are  of  two  descriptions:  1.  Those  who 
should  be  free  to  remove  at  any  time  to  the  Mexican  republic; 
and,  2.  Such  as  should  choose  to  remain  where  they  then  re- 
sided. And  here  again  there  is  no  pretense  that  the  rights  of 
those  Mexicans,  who  have  chosen  to  remove,  have  in  any  way 
been  infringed.  It  is  then  only  the  second  description  of  per* 
sons  last  mentioned,  in  relation  to  whom  there  can  be  any  con- 
flict between  the  statute  and  the  treaty.  It  must  still  further 
be  observed,  that  even  this  class  is  again  distinguished  in  the 
treaty  into:  1.  Those  who  should  retain  the  title  and  rights  of 
Mexican  citizens;  and,  2.  Those  who  should  acquire  the  title 
and  rights  of  citizens  of  the  United  States.  But  here  again  the 
appellant  did  not,  and  could  not,  claim  that  the  privileges  of 
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tbe  iMt^mentioiied  first  dass,  secnred  by  the  treatjr,  had  "been 
in  any  way  prejodiced. 

Having  thas  eliminated  the  case  of  all  these  descriptions  of 
persons  provided  for  by  the  treaty,  bnt  whose  treaty  rights 
neither  are  nor  were  claimed  to  be  affected  by  the  statute,  we 
are  brought,  finally,  to  the  consideration  of  the  real  objection 
niged  by  the  appellant. 

This  objection  is  founded  solely  upon  the  ninth  article  of  the 
treaty.  It  will  be  obserred  that  this  article  speaks  of  sudi 
Mexicans  only  as  should  not  preserve  the  character  of  Mexican 
citizens;  that  is,  of  such  as,  conformably  with  the  stipulations 
of  the  second  clause  of  the  eighth  article,  should  prefer  to  ac- 
quire the  title  and  rights  of  American  citizens.  Who  are  they  t 
The  same  clause  last  ref erreil  to  declares  that  all  Mexicans,  re- 
maining in  the  said  territories,  should  make  their  election, 
within  one  year  from  the  date  of  the  exchange  of  ratifications  of 
the  treaty,  whether  they  would  retain  the  character  of  Mexican 
citizens,  or  acquire  that  of  citizens  of  the  United  States;  and 
that  all  those  who  remained  in  such  territories  after  the  expira- 
tion of  that  year,  without  having  declared  their  intention  to 
remain  Mexican  citizens,  should  be  considered  as  having  elected 
to  become  citizens  of  the  United  States.  The  exchange  of  rati- 
fications of  the  treaty  took  place  at  Queretaro  on  the  thirtieth 
day  of  May,  1848;  and,  consequently,  all  '*  established''  Mexi- 
cans who  had  not,  on  or  before  the  thirtieth  day  of  May,  1849, 
declared  their  intention  still  to  continue  Mexican  citizens,  have 
elected  to  become  American  citizens.  Those  who  have  deckred 
such  intention,  if  there  be  any,  still  remain  aliens  and  foreign- 
ers, and  as  such  are  subject  to  the  same  restrictions  by  state 
authority  as  the  subjects  or  citizens  of  any  other  foreign  coun- 
tiy.  Those  who  have  not  declared  such  intention  are  entitied 
to  the  privil^es  stipulated  by  the  ninth  article.  But  this  class 
is  specially  excepted  from  the  operation  of  the  law  in  question 
by  the  first  section  of  the  act  itself.  Although  the  language  of 
this  section  is  not  so  closely  in  unison  with  the  peculiar  phrase- 
ology of  the  treaty  as  it  might  be,  yet  no  one  can  doubt  that, 
under  a  fair  interpretation  of  it,  all  that  class  of  persons  desig- 
nated in  the  ninth  article  of  the  treaty,  were  intended  by  the 
legislature  to  be,  and  in  reality  are,  excepted  from  the  operation 
of  the  act.  This  being  so,  the  objection  that  the  statute  con- 
flicts with  this  article  of  the  treaty  must  fail. 

We  have  thus  far  considered  the  act  of  the  legislature,  in  ref- 
erence to  the  constitution  of  the  United  States^  and  treaties  with 
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foreign  pow«ni  generally,  and  the  izeatj  of  Queretaxo  in  por- 
iicnlar.  We  now  proceed  to  test  it  by  the  constitation  of  oai 
own  stote. 

The  appellant  contends  that  the  act  is  void  under  the  seven- 
teenth section  of  the  first  article  of  the  constitation,  which  is  as 
follows;  ''Foreigners  who  are  or  who  may  hereafter  become 
bona  ^fide  residents  of  this  state  shall  enjoy  the  same  rights  in 
respect  to  the  possession,  enjoyment,  and  inheritance  of  prop* 
erkj  as  natire-bom  citizens/'  Here  again  the  ground  upon 
which  an  argument  against  the  statute  could  be  based  appears  to 
be  wanting.  The  complaint  does  not  charge  that  the  for> 
eignera,  from  whom  the  respondent  has  exacted  the  license  fees, 
had  become  or  were  bona  fide  residents  of  this  state;  and,  al- 
though foreigners,  unless  they  were  such  residents,  neither  they 
nor  the  attorney  general  on  their  behalf  can  avail  themselves 
of  this  clause  of  the  constitution.  Again,  it  is  not  alleged  that 
they  had  any  property,  in  the  possession,  enjoyment,  or  inherit- 
aaee  of  which  they  were  molested.  On  the  contrary,  the  bur- 
den of  the  appellant's  aigument  is,  that  they  have  been  pre-^ 
vented,  by  this  act,  from  availing  themselves  of  the  wealth  of 
the  public  mineral  lands  of  the  United  States.  It  is  difficult  to- 
perceive  how  they  could  have  any  property  in  these  lands  to 
enjoy,  possess,  or  inherit;  and  unless  they  had,  this  section  of 
the  state  constitution  could  not  apply. 

There  is  more  plausibility  in  the  objection  which  is  founded 
upon  the  thirteenth  section  of  the  eleventh  article  of  the  state^ 
constitution,  which  is  in  the  following  words:  **  Taxation  shall 
be  equal  and  uniform  throughout  the  state.  All  property  in 
this  state  shall  be  taxed  in  proportion  to  its  value,  to  be  asoer^ 
tained  as  directed  I7  law;  but  assessors  and  collectors  of  town, 
ooonty,  Bx£3L  state  taxes  shall  be  elected  by  the  qualified  electora 
of  the  district,  county,  or  town  in  which  the  property  taxed 
for  state,  county,  or  town  purposes  is  situated." 

Now  it  win  be  noticed  that,  although  the  first  clause  of  thia 
section  speaks  of  taxation  in  a  general  and  imlimiCed  sense,  yet  the 
subsequent  clause  refers  only  to  direct  taxation  upon  property. 
It  requires  all  property  to  be  taxed  in  proportion  to  its  value. 
It  says  that  assessors  and  collectors  shall  be  elected  by  the  eleo^ 
tors  of  the  district,  etc.,  in  which  the  property  taxed  is  situated. 
We  are  of  the  opinion,  that  the  first  clause,  when  taken  in  con- 
nection with  the  latter,  should  be  construed  as  limited  to  direct 
taxation  upon  property.  And  we  are  further  inclined  to  the 
opinion  that,  in  addition  to  this  qualification,  the  section  ondst 


830  People  v.  Naglss.  [CUL 

reriew  must  be  sabjected  to  still  greater  restriotionB  and  limita- 
tions.  Our  constitution  ivas  framed  by  intelligent  and  practical 
men,  vrho  were  well  acquainted  with  the  organization  and  oper- 
ation of  the  system  of  state  government  in  all  portions  of  the 
Union;  and  when  they  declared  that  taxation  shall  be  equal  and 
uniform  throughout  the  state,  they  must  have  referred  to  such 
general  taxation  as  in  the  other  states  is  commonly  imposed 
alike  upon  all  property  for  the  purpose  of  defraying  the  ex- 
penses of  the  government  of  the  state,  or  of  some  local  munici- 
pal corporation.  They  could  not  possibly  have  intended,  that 
the  entire  aggregate  amount  of  taxation  upon  persons  or  the 
value  of  property  in  every  town  and  city  of  the  state,  should  be 
equal  to,  and  uniform  with,  the  amount  in  every  other  town  and 
city — ^that  property  in  the  city  of  San  Francisco  or  in  the  city 
of  Sacramento,  for  instance,  should,  in  the  aggregate,  be  bur- 
dened for  state,  county,  town,  and  city  purposes,  with  no  greater 
assessments  than  the  secluded  rauchos  in  the  country.  If  they 
did,  they  have  given  to  us  a  perfectly  impracticable  instrument. 
But  it  is  unnecessary  now  to  decide  how  far  this  clause  may  be 
properly  extended;  and  it  is  alluded  to  here,  only  for  the  pur- 
pose of  showing  that  it  could  not  have  been  intended  by  the 
convention  that  the  constitution  should  cover  so  broad  a  ground 
as  was  claimed  for  it  on  the  argument. 

The  statute  in  question,  however,  does  not  provide  for  what  ia 
commonly  understood  by  the  term  '*  tax,"  as  is  meant  in  the  con- 
stitution by  the  term ' '  taxation. "  The  word  * '  tax,"  in  its  common 
acceptation,  denotes  some  compulsory  exaction  which  a  govern- 
ment makes  upon  persons  or  property  within  its  jurisdiction, 
for  the  supply  of  the  public  necessities.  It  is  ordinarily  as- 
sessed beforehand  at  stated  periods,  and  collected  at  appointed 
times.  Its  payment  is  enforced,  sometimes,  by  imprisonment 
of  the  person;  at  others,  by  the  sale  of  property.  The  law  in 
question,  however^  partakes  of  none  of  these  qualities.  It  does 
not  require  the  exaction,  at  all  events,  of  anything.  The  for- 
eigner may-pay,' or  need  not  pay,  the  specified  amount,  depend- 
ing upon  his  own  option  whether  he  will  or  will  not  engage  in 
mining  operations.  The  amount  is  not  assessed  at  all;  it  is  not 
required  to  be  paid  at  a  definite  time;  and  its  non-payment  is 
enforced  neither  by  imprisonment  nor  sale  of  property.  It  is 
demanded  only  as  often  as  a  party  of  his  own  accord  chooses  to 
perform  certain  acts.  It  is  in  the  nature  of  a  fee  of  a  specific 
sum,  exacted  for  licenses  to  sell  certain  goods  or  liquors,  or  to 
exercise  certain  trades,  or  to  exhibit  some  curiosity,  or  for 
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Admission  to  certain  privileges,  or  as  a  toll  for  the  enjoyment  of 
<:ertain  facilities,  none  of  which  is  regarded  in  the  light  of  a 
tax  in  the  conunon  acceptation  of  the  term.  It  is  a  license  fee, 
and  not  a  tax,  and  unless  tiie  statute  be  constitutional,  we  see 
not  how  any  license  law  can  be  constitutional.  But  does  any  one 
doubt  that  the  state  may,  for  general  purposes,  exact  license 
fees  in  the  aboTe  and  similar  cases,  or  may  empower  counties, 
cities,  and  towns  to  demand  them  in  order  to  defray  their  local 
expenses?  We  can  not  believe  that  it  was  the  intention  of  the 
framexs  of  the  constitution  not  to  giant  such  power  to  the  state 
government. 

It  may  be  said  that,  tinder  this  construction,  the  legislature 
might  abase  the  power  with  which  it  is  clothed  by  the  constitu- 
tion, to  depress  some  departments  of  business  and  elevate 
others.  But  the  same  objection  may  be  made  to  all  other  attri- 
butes of  the  legislative  body.  Power  is  always  liable  to  be 
abused,  to  whatsoever  individual  or  body  of  men  it  may  be  in- 
trusted. The  sure  guaranty  against  the  abuse  of  this  power,  as 
of  all  other  powers,  exists  in  the  fact  that  an  unjust,  partial,  or 
impolitic  law  can,  under  our  system  of  government,  be  of  but 
short  duration,  after  it  shall  have  begun  to  react  upon  the 
P^ple  and  lessen  or  destroy  the  business  of  the  community. 

Judgment  affirmed. 

PowsB  OF  Stats  to  Exact  Lioekses,  akd  Chabos  thxbkfob.— Praotioally 
■pscikiiig,  licensee  are  required,  and  chaxgee  made  therefor,  for  two  purpoeea: 
1*  Por  regulation;  2.  For  revenue:  Cooley  on  Teization;  and  lioense  laws  are 
*Q*tainable  on  either  or  both  of  two  gronnda:  1.  On  the  police  power  of  a 
*^te;  and,  2.  On  the  power  of  taxation:  See  WaUo/ck  v.  Mayor  etc.  of  New 
Tork^  3  Hun,  84.  A  lioenie  is  iaaned  under  the  police  power,  but  the  exao- 
^n  of  a  lioenae  fee,  with  a  view  to  revenue,  would  be  an  exerciae  of  the 
power  of  taxation:  Cooley's  Const.  lim.  *201.  The  extent  of  these  powers  is 
^orefore  only  limited  by  the  constitutions,  state  and  national;  and  in  order 
to  ascertain  its  true  bounds,  it  is  but  necessary  to  inquire  what  constitu- 
ttonal  provisions  are  or  are  not  violated  by  license  laws.  In  exercising  the 
power  to  pass  license  laws,  a  state  may  act  directly,  by  the  legislature  itself 
passiiig  the  law,  or  it  may  confer  the  authority  upon  municipal  corporations, 
unless  limited  by  its  constitution:  See  Dillon  on  Mun.  Corp.,  sec.  357;  but 
where  the  authority  is  thus  conferred,  a  distinction  is  made  between  the 
power  to  license  merely  for  the  purpose  of  regulation,  and  the  power  to  exact 
Uoense  fees  with  a  view  to  revenue;  for  in  the  former  case  the  license  can  not 
be  used  for  purposes  of  raising  revenue,  unless  such  seems  to  be  the  legislative 
intent,  and  only  a  reasonable  fee  for  the  license  and  the  labor  attending  its 
issne  can  be  charged;  while  in  the  latter  case,  where  a  revenue  authority 
seems  to  be  conferred,  the  extent  of  the  tax,  if  not  limited  in  the  charter,  ii 
left  to  the  judgment  and  discretion  of  the  municipal  government,  provided  it 
to  not  made  so  heavy  as  to  be  prohibitory:  Cooley  on  Tax.  408;  DiUon  oa 
Him.  Corp.,  sees.  367-460;  Cooley's  Const.  lim.  *201|  and  see  Oair  ^  C6»- 
Hmmati  t.  ^^ywrn,  45  Am.  Deo.  683. 
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1.  VMaiion  qf  ike  CknutUutionai  Requirement  of  EqualUy  tmd  Uniformiiy  qf^ 
TaaMUtm, — ^The  mle  seenu  to  be  well  settled,  that  the  nqoirement  of  lloenae 
fees  M  a  prerequisite  to  carry  on  any  busineas  or  calling  does  not  Yiolate  the 
provision  universally  found  in  the  state  colistitations  providing  that  ^^j^v^ti^yn 
shall  be  equal  and  uniform,  licensing  the  sale  of  liquors:  Durach*a  Appeal,  G2 
Pa.  St.  491;  SUUe  ▼.  Cassidy,  22  Minn.  312;  S.  C,  21  Am.  Eep.  765;  StaU  ▼. 
Klein,  22  Minn.  328;  WdUere  ▼.  JDuie,  81  Ia.  Ann.  668;  Pleuler  v.  SUMte,  11 
Kek  547;  Boekeeler  ▼.  Upman,  19  Minn.  108;  Thomaeatm  t.  Slate,  15  Ind. 
449;  Bancro/i  v.  Dumas,  21  Vt.  456;  WUeyy,  Owens,  39  Ind.  429;  Lovimgslom 
▼.  Board  qf  Trustees,  99  lU.  564;  UoUberg  v.  Macon,  55  Miss.  112;  Mastm  ▼. 
Tru$tees  qf  Lancaster,  4  Bush,  406;  Keeler  ▼.  State,  11  Md.  525;  St,  Louis  ▼. 
Vehrung,  46  111.  392;  State  y.  RoUe,  31  La.  Ann.  991;  foreign  insmanoe  com* 
panies,  or  their  agents:  Slaughter  y.  Commonwealth,  13  Gratt.  767;  People  y. 
Thurber,  13  HI.  554;  Walker  y.  Spring/ield,  94  Id.  364;  Lesufemworih  y. 
Booth,  15  Kan.  627;  lawyers:  Simmons  v.  State,  12  Mo.  268;  S.  C,  49  Am. 
Dec.  131;  auctioneers:  People  v.  Coleman,  4  CaL  46,  citing  the  principal 
case;  license  tax  graded  on  monthly  sales  of  merchants:  Sacramento  y. 
Crocker,  16  CaL  119;  act  prohibiting  a  sale  by  sample  and  without  license,  in 
a  certain  city,  of  goods  of  a  non-resident  having  no  place  of  business  in  thait 
city:  liorh  v.  CommonweaUh,  6  Bush,  397;  but  quoere,  whether  this  would  not 
be  a  violation  of  other  constitutional  provleions,  e.  ^.,  a  regulation  of  com> 
meroe;  license  tax  imposed  upon  gas  companies  for  inspection:  Cmdima;^  Cfas 
lAghJt  etc  Co.  y.  State,  18  Ohio  St  237;  law  requiring  that  a  license  should 
not  be  granted  to  a  theatrical  manager,  except  on  condition  of  a  certain  con- 
tribution to  a  public  institution;  Charity  HotpUaX  y.  De  Bar,  11  Ia.  Ann. 
385;  Charity  Hospital  v.  Stickney,  2  Id.  550;  but  a  license  tax  on  all  persons 
keeping  oyer  fifty  pounds  of  powder  was  held  "to  be  not  uniform,  and  there- 
fore void:  Parish  of  New  Orleans  v.  Cochran,  20  Id.  373.  In  applying  the 
foregoing  rule,  however,  a  distinction  would  seem  to  exists  in  the  nature  of 
things,  although  perhaps  not  observed  to  its  fuUest  extent  by  the  cases,  be- 
tween license  laws  passed  for  purposes  of  regulation  and  license  laws  for  par- 
poses  of  revenue.  If  the  law  is  enacted  under  the  police  power,  there  would 
seem  to  be  no  question  as  regards  the  inapplicability  of  the  constitutional  pro- 
yision  under  discussion.  In  Pleuler  y.  State,  11  Neb.  547»  570,  Lake,  J., 
after  an  exhaustive  examination  of  the  cases,  says:  "Many  other  cases  of  like 
import  are  at  hand  and  might  be  referred  to,  but  these  are  enough  to  riiow 
that  the  idea  of  a  license  fee  or  imposition  not  being  within  the  ordinary  or 
constitutional  signification  of  the  word  '  tax '  is  no  new  doctrine,  evolved  now 
for  the  first  time  by  this  court  to  meet  an  exigency  of  this  case,  but  that  it  la 
a  well-understood  rule  which  the  courts  have  constantly  applied  in  dealing 
with  questions  similar  to  the  one  we  are  now  considering.  To  oar  minds,  it 
is  clear  that  the  restriction  relied  on  has  no  proper  application  to  this  case, 
and  that  the  authority  given  by  the  act  regulating  the  sale  of  spirituoos 
liquors  is  but  a  proper  exercise  of  the  police  power  of  the  state,  of  which,  by 
the  constitution,  the  legislature  is  made  the  sole  custodian  and  dispenser, 
and  not  an  exercise  of  the  power  of  taxation:"  See  State  v.  Ccusidy, 
22  Minn.  312;  S.  C,  21  Am.  Hep.  765;  Kfeler  v.  State,  11  Md.  525. 
Where,  on  the  other  hand,  a  license  law  is  enacted  with  a  view  to  revenne, 
it  would  seem  that  it  should  at  least  operate  with  uniformity  alike  upon  all 
upon  whom  it  is  imposed:  See  Sacrameido  v.  Crocker,  16  CaL  119;  WHey  r 
Owens,  89  Ind.  429;  Slaughter  y.  CommonweaWi,  13  Gratt.  767;  DwraehU  Ap 
peal,  62  Pa.  St  491. 

2.  lAotnat  Laws  Comjtieting  with  the  Power  of  Congress  to  Regulate  Comsnem 
with  Foreign  Nations  and  among  the  Several  States, — ^Tfae  power  of  oongressls 
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ff^late  foreign  and  Intentote  commeroe  may  be  infriaged  upon  by  a  lu 
Uw,  and  if  so,  aach  law  is  nnconatitatioiiaL    Thna,  an  act  of  a  atate  legia- 
Utnre  reqniring  impoxten  of  foreign  gooda  by  the  bale  or  package  to  take 
oat  a  lioenae,  paying  a  preacribed  fee  therefor,  ia  invalid :  Brottm  v.  Maryland^ 
12  Wheat.  419;  bnt  atatatee  requiring  a  licenae  fee  for  the  aale  of  apiritnoua 
iiqnora,  although  they  may  have  been  imported,  bat  not  applying  to  the  im- 
porter himaelf,  do  not  aaaume  to  regulate  commeroe:  Llcmtt  Comm^  5  How. 
601.    A  statnte  reqoinng  payment  of  a  licenae  tax  from  persona  dealing 
in  the  sale  of  gooda,  warea,  and  merchandiae,  which  are  not  the  growth,  prod« 
nee,  or  mannfactare  of  the  atate,  by  goi^g  from  place  to  place  within  the 
state  to  sell  the  aame,  and  requiring  no  aueh  licenae  tax  from  peraona  aelling 
in  a  BiniilaT  way  gooda  which  are  the  growth,  produce,  or  manufacture  of  the 
state,  confiicta  with  the  power  vested  in  oongreaa:  WtUon  v.  StaiA^  01 U.  S. 
275;  this  caae  waa  reluctantly  followed  in  HiggiM  v.  Bkiher^  47  Tex.  881, 
where  an  annual  tax  for  aelling  liquora  in  certain  quantitiea  waa  required, 
with  a  proviso  that  the  act  ahould  not  be  ao  conatrued  aa  to  include  winea  and 
beer  manufactured  in  the  atate.   The  caae  waa  alao  followed  in  Tieman  v. 
Binktr^  102  U.  S.  123,  in  construing  the  above  Texas  legislation.    But  the 
eanstitntional  provision  ia  not  violated  by  a  law  requiring  a  licenae  tax  froaa 
'*  all  peddlera  of  aewing  machinea,  without  regard  to  the  place  of  growth  or 
produce  of  material  or  of  manufacture:"  Machine  Co.  v.  Qage^  100  Id.  670; 
WM>er  V.  ComnumweaUk,  33  Gratt.  89S.    This  proviaion  of  the  conatitution 
is  frequently  f oand  constrned  in  atate  reports  with  reference  to  licenae  lawa; 
thus,  in  Cole  v.  Romdolphf  31  La.  Ann.  636,  an  act  imposing  a  licenae  tax  oa 
peddlera  doing  buaineaa  within  the  state  was  held  to  be  no  violation,  the  ad 
wiov;«g  no  diwarimination  between  non-residents  and  citizens;  and  a  similar 
ruling  waa  made  in  Ck/mmoMDeaJUh  v.  Oher^  12  Cuah.  493.    An  act  requiring 
any  peraon  engaged  in  hiring  laborers  in  the  state,  for  employment  beyond  its 
limits,  to  procure  a  license,  paying  a  certain  sum  therefor,  is  oonstitaitional: 
Shepperd  v.  County  CommiaakmerSf  60  Ga.  636.    In  Sean  v.  Board  of  Commii^ 
monen^  36  Ind.  267,  it  waa  held  that  aa  act  requiring  a  licenae  fee,  baaed  upon 
the  amount  of  capital  employed,  to  be  paid  by  peddlera  who  were  not  reaidenti 
of  the  atate,  to  vend  foreign  merchandiae,  waa  valid;  but  as  to  this,  quart.    An 
ordinance  requiring  payment  of  an  annual  license  of '  'every  expresa  company  or 
railroad  company  who  ahall  do  basinesa  in  the  city  of  Mobile,  and  whose 
buaineaa  extends  beyond  the  limita  of  the  atate,"  ia  conatitational:  Osbomt  v. 
Mayorttc.  </ if ofriZe,  44  Ala.  4^3,  affirmed  in  16  Wall  470;  and  an  act  requuv 
ing  steamboat  agenta  and  agenta  of  railroad  oompaniea,  other  than  the  proper 
officers  of  railroada  terminating  at  a  taxing  district,  to  pay  a  privilege  tax,  ii 
likewiae  valid:  Lightburne  v.   Taxing  ZHttriet,  4  Lea,  219.    Lawa  requiring 
Uoenaes  of  foreign  insurance  eompaniea  are  not  unconatitutional  on  thia 
ground:  Paul  v.   Virginia,  8  WalL  168;  People  v.  Thurber,  13  111.  664.    Or- 
dinances or  lawa  providing  that  no  peraon  ahall  maintain  a  ferry  for  trana- 
porting  peraona  and  property  from  pointa  in  a  atate  to  the  Canada  ahore 
without  obtaining  a  licenae  therefor,  were  held  not  to  be  regulationa  of  inter- 
state or  foreign  commerce,  in  CkUvers  v.  People,  11  Mich.  43;  and  People  v. 
Babcoek,  11  Wend.  686.    In  the  Licenae  Tax  Caaee,  6  Wall.  462,  legislation 
of  oongreaa  requiring  licenaea  of  a  particular  buaineaa — for  example,  the  aale 
of  liquora  or  lottery-tickets— was  held  not  to  give  authority  to  carry  it  on, 
and  waa  therefore  not  open  to  the  objection  that  it  waa  a  regulation  of  the 
Internal  trade  of  a  atate. 

3.  ImpOBU  or  DuUes  Impoeed  by  State  Lieente  Laioe  on  ImporU  or  Mx- 
pofiB. — ^In  Brown  v.  Jiarylamd,  wpra,  the  act  of  tiie  atate  requiring  a  Ucenas 
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of  ftn  importer  of  foreign  goods  by  the  bale  or  package  waa  alao  held  invalid^ 
tinder  the  conatitation  of  the  United  States,  as  imposing  a  dnty  on  imports; 
while  in  LiceMe  Ccues,  CommonweaUh  v.  Ober^  and  Sean  v.  Board  qf  Com- 
miwumertf  the  several  acts  were  held  not  to  be  within  the  constitutional  pro- 
hibition, 

4.  RighU  qfCUhetia  of  Each  Slate  to  Enjoy  the  PrivUegea  and  ImmuniUeB 
qfCUhene  qfthe  Several  Statee,  Affected  by  Lieerue  Lowe. — A  law  requiring 
foreign  insuranoe  oompanics  to  obtain  a  license,  and  pay  a  certain  sum  there- 
for, before  such  companies  can  carry  on  business  within  a  state,  is  not  in  con- 
flict with  the  clause  of  the  constitution  of  the  United  States  which  decUrsB» 
that  "  the  citizens  of  each  state  shall  be  entitled  to  all  the  privilegea  and  im- 
munities of  citizens  in  the  seyeral  states:"  Paul  v.  VirginiOy  8  Wall.  168; 
Ducat  V,  Chicago^  10  Id.  410;  Slaughter  v.  CommonweaUh^  13  Gratt.  767. 
But  a  tax  under  the  name  of  a  license,  discriminating  between  resident  and 
fion-resident  traders,  was  held  to  be  in  conflict  with  this  clause,  in  Ward  v. 
Maryland,  12  Wall.  418;  and  see  Seare  v.  Board  qf  CommianonerSf  36  Ind. 
267.  In  JSiork  t.  Ccmmontoealth,  6  Bush,  d97i  however,  an  act  prohibiting  a 
■ale  by  sample  and  without  license,  in  a  certain  dty,  of  goods  of  a  non-resi- 
dent having  no  place  of  busineas  in  that  city,  does  not  violate  the  constitu- 
tional guaranty;  but  as  to  this,  quote;  see  also  ComnonvaeaJUh  v.  Smith,  6  Id. 
S03. 

6.  MiaceUaneous  Conetituiional  Proviaions,  whether  Violated  by  Licetue 
Law$. — ^In  Thomaaaon  v.  State,  16  Ind.  449,  a  law  regulating  the  sale  of 
liquor  by  exacting  a  license  fee  was  held  not  to  be  in  conflict  with  the  pro- 
vision of  the  state  constitution  declaring  that "  privileges  and  immunitiea 
which,  upon  the  same  terms,  shall  not  equally  belong  to  all  citizens,  may  not 
be  granted."  This  constitutional  provision  was  held  to  have  no  application 
to  non-residents,  where  an  act  required  a  license  fee,  based  upon  the  amount 
of  capital  employed,  to  be  paid  by  peddlers  who  were  not  residents  of  the 
state,  to  vend  foreign  merchandise:  Sears  v.  Board  qf  Commiaatonera,  36  Id. 
267;  but  the  act  is  obviously  unconstitutional  on  other  grounds:  See  aupra. 
In  State  v.  Oiach,  31  La.  Ann.  544,  there  was  held  to  be  no  unconstitutional 
discrimination  in  forbidding  markets  within  certain  prescribed  limits,  and 
imposing  a  license  on  all  who  kept  markets  outside  of  those  limits.  Enfordng 
payment  of  a  license,  as  a  condition  of  doing  business  in  liquors,  is  not  a 
taking  of  private  property  for  public  use  without  compensation:  Rocheater  v. 
Upman^  19  Minn.  108;  and  see  Metropolitan  Board  qfExciae  v.  Barrie^  34  N. 
Y.  657»  666.  A  law  requiring  a  sum  of  money  to  be  paid  for  a  license  to  sell 
spirituous  liquors  is  not  a  tax  within  the  meaning  of  the  state  constitution 
declaring  that  "no  tax  shall  be  levied  except  in  pursuance  of  law."  It  was 
further  held,  in  Thomaaaon  v.  State,  aupra,  that  the  law  regulating  the  sale 
of  liquor  by  exacting  a  license  fee  was  imposed  in  the  exercise  of  the  right- 
ful police  power,  and  was  not  within  the  prohibition  of  the  constitution 
against  local  and  special  taxation  for  state  purposes.  An  act  requiring  junk- 
dealers  to  take  out  a  license  is  not  in  conflict  with  the  provision  of  the  state 
constitution  authorizing  a  license  tax  upon  certain  enumerated  kinds  of  busi- 
ness, "and  all  other  business  which  can  not  be  reached  by  the  ad  vcUorem 
system:"  Hirsh  v.  CommonweaUh,  21  Gratt.  785;  and  under  the  same  pro- 
vision, keepers  of  billiard-saloons  may  be  required  to  take  out  a  license  and 
pay  a  tax  thereon:  LeweUen  v.  Lockharta,  21  Id.  570.  Under  the  federal 
constitution  and  laws  giving  a  patentee  an  exclusive  right  to  sell  and  manu- 
facture the  patented  article,  a  state  has  no  right  to  require  a  license  in  order 
to  a  sale  of  the  right  to  make  and  manufacture  the  article:  State  v.  Butler,  3 
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Lea»  222.  As  to  laws  and  ordioaiioM  Toid  as  being  in  restraint  of  trade,  see 
Rochetter  ▼.  Upman,  19  Minn.  108;  Brooklyn  y.  Brulin;  57  N.  Y.  691,  596; 
Ash  v.  PeopU^  11  Mich.  847;  License  Gates,  5  How.  504. 

Univoiucitt  ov  Taxation:  See  the  snbject  discuased  in  OUy  qf  Lexington  v. 
McQmUan^  35  Am.  Dec  159. 

Citations  or  ths  Principal  Cass. — The  construction  by  the  prindpal  ease 
ot  the  clause  of  the  California  constitution  requiring  eqnality  and  uniformity 
in  taxation  was  approved  in  People  ▼.  Coleman,  4  Cal.  52;  see  supra;  and  in 
Emery  v.  San  Frandsco  Oas  Co,,  28  Id.  360,  the  language  of  the  principal 
case,  that  when  the  framers  of  the  constitution  declared  that  taxation  shaU 
be  equal  and  uniform  throughout  the  state,  they  must  have  referred  to  such 
general  taxation  as  is  oonunonly  imposed  alike  upon  all  property,  is  quoted 
and  approved.  The  construction  of  the  foregoing  clause  was  also  accepted  in 
People  V.  MeOreery,  34  Id.  448,  450,  in  so  far  as  the  clause  applied  to  taxes 
upon  property,  the  court  not  expressing  any  opinion  as  to  its  applicability  to 
taxes  imposed  upon  persons,  whether  as  poll  taxes  or  license  taxes.  The 
principal  case  was  distinguished  in  Lin  Sing  v.  Washburn,  20  Id.  581,  in 
holding  that  an  act  levying  a  capitation  tax  on  Mongolians  residing  within 
the  state  was  in  violation  of  the  provision  of  the  constitution  of  the  United 
States  giving  congress  power  to  regulate  commerce  with  foreign  powers,  in 
that  the  case  did  not  decide  that  foreigners  could  be  taxed  merely  for  the 
privilege  of  residing  in  the  state^  and  the  question  was  therefore  not  the  same; 
however,  the  case  cited  in  the  dissenting  opinion  of  Field,  J.,  p.  584. 
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SXATB  V.  MoGoWAN. 

« 

(SO  OomonooT,  MS.] 

WnuTTL  BuBanxo  ov  Unvikished  House,  Which  was  Kxvib  Ooovfuv, 
thoagh  designed  for  a  dwellmg,  and  which  was  not  appartCDAnt  to  any 
other,  is  not  arson;  as  where  such  hoose  had  not  been  painted,  and  tiia 
glass  in  one  of  the  doors  had  not  been  inserted. 

CouBT  ON  Tbial  roB  Arson  should  Instbuot  Jubt  What  CoNasrtom 
DwBLUNO-HOUSB,  leaving  them  to  determine  whether  the  bonse  burned 
oomes  within  that  definition. 

Infobmation  for  burning  a  dwelling-honse.  The  facts  appear 
from  the  opinion.  The  court  left  it  to  the  jury  to  say  whether 
the  building  in  question  was  a  dwelling-house.  Verdict, 
guilty,  and  motion  for  a  new  trial. 

Ooodman  and  A.  F.  Bobin9(mf  for  the  motion. 

B.  D,  Hubbard,  staters  attorney,  and  Chapman,  contra. 

By  Court,  Ghuboh,  J.  The  statute  of  this  state  prescribes 
the  punishment  of  arson,  but  it  does  not  define  the  crime.  We 
look  to  the  common  law  for  its  definition.  Arson,  by  the  com- 
mon law,  is  the  willful  and  malicious  burning  of  the  house  of 
another.  The  word  "  house,"  as  here  understood,  includes  not 
merely  the  dwelling-house,  but  all  outhouses  which  are  parcel 
thereof:  1  Hale's  G.  L.  570;  4  Bla.  Com.  221;  2  Buss,  on 
Crimes,  651. 

This  information  charges  the  accused  with  burning  a  dwelling- 
house,  and  the  question  in  the  case  is,  whether  the  building, 
which  was  in   fact   burned    by  him,  was  a  dwelling-houssi 
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within  the  meaning  of  the  common  laW  on  this  subject.  That 
it  was  a  dwelling-house,  as  distinguished  from  a  building  of  any 
other  kind,  is  certain.  The  building  ia  desciibed  to  be  one 
built  and  designed  for  a  dwelling-house,  construeted  in  the 
usual  manner.  It  was  designed  to  be  painted,  but  was  not  yet 
finished  in  that  respect,  and  not  quite  all  the  glass  was  set  in 
•one  of  the  outer  doors.  The  building  had  never  been  oooupied, 
mud  it  was  not  parcel  nor  an  appurtenant  of  any  other.  We 
think  this  was  not  a  dwelling-house,  in  such  a  sense  as  that  to 
bum  it  constituted  the  crime  of  arson.  In  shape  and  purpose 
it  was  a  dwelling-house,  but  not  in  fact,  because  it  had  never . 
been  dwelt  in — it  had  never  been  used,  and  was  not  contem- 

* 

plated  as  then  ceady  for  the  habitation  of  man. 

Arson,  as  understood  at  the  common  law,  was  a  most  aggra- 
vated felony,  and  of  greater  enormity  than  any  other  unlawful 
burning,  because  it  manifested  in  the  perpetrator  a  greater  reck- 
lessness and  contempt  of  human  life  than  the  burning  of  any 
other  building,  and  in  which  no  human  being  was  presumed  to 
be.  Such  seems  to  be  the  spirit  of  the  English  cases  on  this 
«nbject,  and  especially  the  late  case  of  Elsmore  v.  The  ffundred 
of  St.  BriaveUs,  8  Bam.  &  Cress.  4G1;  15  Eng.  Com.  L.  266;  2 
Buss,  on  Crimes,  556.  In  that  case,  Bayley,  J.,  in  speaking  of 
the  building  therein  described,  says:  "  It  appeared  to  have  been 
built  for  the  purpose  of  being  used  as  a  dwelling-house,  but  it 
was  in  an  unfinished  state,  and  never  was  inhabited.  There  can 
not  be  a  doubt  that  the  building  in  this  case  was  not  a  house  in 
respect  of  which  burglary  or  arson  could  be  committed.  It  was 
a  house  intended  for  residence,  though  it  was  not  inhabited.  It 
was  not,  therefore,  a  dwelling-house,  though  it  was  intended  to 
be  one." 

A  dwelling-house  once  inhabited  as  such,  and  from  which  the 
occupant  is  but  temporarily  absent,  would  not  fall  within  the 
foregoing  principle.  It  may  not  be  necessary  to  determine  an- 
other question  made  in  this  case — ^whether  it  appertained  to  the 
court  or  the  jury  to  determine  the  character  of  the  building. 
But  we  think  it  was  the  duty  of  the  court  to  have  instructed 
the  jury  as  to  the  law  of  the  matter,  and  leave  it  to  them  to  say 
from  the  proof,  whether  the  building  was  a  house,  within  the 
meaning  of  the  law  thus  explained. 

The  oon^derations  we  have  now  expressed  induce  us  to  gnuBk 
a  new  trial  of  this  cause. 

In  this  opinion  the  other  judges  conoozxed. 

New  trial  to  be  granted. 
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"  HouBX,"  i»  iKmoTMUT  VOB  Absov,  imports  a  dwelling-boiue,  and  it  !• 
not  neooMary  to  state  that  the  bouse  burned  was  a  dwelling-house,  and  if  it 
appears  that  it  was  not  a  house  which  is  the  subject  of  arson,  it  is  the  duty 
of  the  court  to  instract  for  an  acquittal:  CcmmowweeMh  v.  Poaeyt  2  Am.  Dec. 
560.  For  an  extended  discussion  of  the  meaning  of  the  term  "house,"  not 
only  in  cases  of  arson  and  bntglary  but  also  in  insurance  cases,  see  the  note 
to  Worlanan  v.  Insurance  Co.,  22  Id.  144.  In  State  ▼.  WilHanMon,  42  Conn. 
268,  it  is  held,  citing  the  principal  case,  that  on  a  trial  for  burglary  the  court 
should  not  pass  on  the  question  whether  the  building  in  question  was  such 
as  to  be  the  subject  of  burglary,  but  should  explain  the  law  upon  the  subjeel 
ana  submit  the  question  to  the  jury. 
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[20  OomnoncoT,  271.] 
DlOLABATION    TOR    BREACH    OF  WARRANTY  IN   SaLB  MAT  BB  IN  TOBT  OB 

Assumpsit,  at  the  election  of  the  plaintiff. 

DiSTiNGTioN  BETWSKN  Wabba>'tt  AND  FRAUD  IN  Salb  of  an  unsoond 
article  is,  that  if  there  is  a  warranty  the  contract  is  brc^en  whether  the 
▼endor  knew  of  the  unsoundness  or  not;  but  if  he  roproaonted  the  arti- 
cle to  be  sound  knowing  the  contrary,  and  the  yendee  was  thereby  de- 
frauded, an  action  will  lie  though  there  is  no  warranty;  but  the  sdenier 
must  be  distinctly  alleged  and  proved,  and  the  action  must  be  based  oa 
the  fraud. 

Atibmbnt  in  Action  on  Warbantt,  that  Vendor  Knew  Abticui  to 
BB  Unsound  when  he  sold  it^  is  unnecessary,  whether  the  form  of  action 
be  tort  or  euaumptU, 

Ybndeb  Deglarino  on  Bbbaoh  or  Warranty  can  not  Beooybb  oh 
Ground  or  Fraud,  because  the  vendor,  knowing  the  article  to  be  un 
sound,  represented  it  to  be  sound,  if  no  warranty  is  proved;  nor  is  the 
vendor  thereby  estopped  from  denying  a  warranty,  whether  the  dcclara^ 
tion  is  in  tort  or  anumpsUf  and  although  there  is  an  allegation  of  scienter, 
and  that  the  vendor  fraudulentiy  and  falsely  warranted  the  article, 

Coras  AND  Expenses  or  Suit  can  not  be  Included  in  Damages  for  a 
mc»e  breach  of  a  contract  of  warranty. 

Gasb,  the  declaration  alleging  a  sale  by  the  defendant  to  the 
plaintiff  of  two  horses,  and  that  the  defendant  fraudulently  and 
falsely  warranted  said  horses  to  be  sound,  whereas  in  fact  they 
were  unsound  in  certain  specified  particulars,  which  was  known 
to  the  defendant  and  not  to  the  plaintiff,  and  that  by  means  of 
the  premises  the  defendant  falsely  and  fraudulently  deceiyed  the 
plaintiff,  etc.  The  purport  of  the  evidence  and  instructions  of 
the  court  is  sufficiently  stated  in  the  opinion.  The  jury  found 
for  the  plaintiff  as  his  actual  damages,  independent  of  his  costs 
and  trouble  in  prosecuting  the  suit,  and  a  certain  larger  sum  it 
he  was  entitled  to  anything  for  his  costs  and  trouble.  Motioa 
lor  a  new  trial. 
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Woodruff'  and  Peet,  for  the  motion. 

J.  E.  Hubbard  and  O.  H.  HoUister,  contra. 

By  Gotirty  Watte,  J.  This  is  an  action  founded  upon  a  wax^ 
nmiy  as  to  the  soundness  of  a  pair  of  horses  sold  by  the  de- 
fendant to  the  plaintiff.  The  declaration  is  in  tort,  in  the  usual 
form,  except  that  it  contains  an  ayerment  that  the  defendant 
knew  the  horses  to  be  unsound,  which  has  generally  been 
omitted  as  unnecessary,  especially  since  the  decision  in  the 
case  of  Williamson  t.  Allison,  2  East,  446.  Such  was  formerly 
the  usual  mode  of  declaring,  but  of  late  the  practice  has  been 
more  general  to  declare  in  assumpsU.  Still  the  plaintiff  has  his 
election,  either  to  declare  in  tort  or  in  assumpsit  for  a  breach  of 
a  contract  of  warranty.  The  former  mode  will  be  adopted 
when  he  wishes  to  join  in  the  declaration  other  counts  founded 
upon  the  fraud  of  the  defendant,  and  the  latter  when  he  wishes 
to  insert  the  money  counts  and  other  counts  appropriate  to  the 
action  of  assumpsit. 

On  the  trial  of  this  cause,  the  plaintiff  introduced  evidence  to 
prove  that  the  defendant,  at  the  time  of  the  sale,  made  certain 
representations  respecting  the  soundness  of  the  horses,  which 
he  knew  to  be  false.  The  defendant  claimed  that  they  were 
accompanied  by  a  distinct  refusal  to  warrant  the  horses,  and 
requested  the  court  to  instruct  the  jury  that  if  there  was  no  ex- 
press warranty  the  plaintiff  could  not  recover.  The  jury,  how- 
ever, were  not  so  instructed,  but  were  told  that  if,  at  ilie  time 
of  the  sale,  the  horses  were  unsound,  and  the  defendant,  know- 
ing it,  made  representations  calculated  and  intended  to  deceive 
the  plaintiff  by  concealing  the  unsoundness,  and  the  plaintiff 
was  thereby  deceived,  the  defendant  was  precluded  from  saying 
there  was  no  warranty.  The  charge  seems  to  proceed  upon  the 
ground  that  proof  of  fraud,  without  evidence  proving  a  war- 
ranty, would  support  the  declaration.  A  majority  of  the  court 
are  of  opinion  timt  this  position  is  not  supported  by  the  au- 
thorities. 

The  distinction  between  a  warranty  that  a  personal  chattel  is 
sound,  and  a  fraud  in  the  sale  of  it,  is  broad  and  manifest.  If 
a  man  sell  a  horse  to  another,  and  expressly  warrant  him  to  be 
sound,  the  contract  is  broken  if  the  horse  prove  otherwise. 
The  purchaser,  in  such  case,  relies  upon  the  contract;  and  it  is 
immaterial  to  him  whether  the  vendor  did  or  did  not  know  of 
the  unsoundness  of  the  horse.  In  either  case  he  is  entitled  to 
reoover  all  the  damages  which  he  has  sustained,  by  reason  of 


840  Babtholomew  v.  Bushnsll.  [Conn. 

the  breach  of  that  contract.  *' A  warranty/'  aaja  Lord  Mans- 
field, "  extends  to  all  faults  known  and  unknown  to  the  seller:" 
Stxiarl  T.  WWeina,  1  Doug.  20.  But  if  Ihe  Tendor  say  to  the 
purchaser,  ''  I  do  not  know  whether  the  horse  is  or  is  not  sound, 
«nd  therefore  will  not  warrant  him;  all  I  can  say  is,  that  I  have 
long  owned  him,  and  know  of  no  unsoundness:"  here,  mani- 
f^tly,  is  no  warranty;  and,  if  the  vendor  spoke  the  tnith,  no 
fraud.  But  if  the  vendee  can  show  that  the  horse  was  unsound, 
«nd  the  vendor  knew  it  at  the  time  of  the  sale,  and  that  in  con- 
sequence of  the  false  representations  he  had  made. the  pur- 
<sha8er  had  been  de&auded,  the  vendor  would  be  liable,  not  for 
a  breach  of  a  contract  of  warxaniy,  for  he  made  no  such  con- 
tnust,  bui  for  making  representations  which  he  knew  to  be  false. 
In  such  case,  the  guilty  knowledge  of  the  vendor  would  consti- 
tute an  essential  ingredient  in  the  fraud;  and  in  an  action 
against  him,  should  be  both  alleged  and  proved. 

To  entitle  the  vendee  to  recover,  under  such  circumstances, 
his  action  must  be  founded,  not  upon  a  breach  of  a  contract  of 
warranty,  but  upon  the  fraud  practiced  by  the  vendor;  or  at 
least,  there  should  be  a  count  adapted  to  a  chaige  of  that  char- 
acter. This  distinction  is  not  only  consonant  to  reason,  but  has 
the  support  of  numerous  decisions.  A  leading  case  upon  this 
subject  is  that  of  Williamson  v.  AUi9(m,  already  cited.  There 
the  action  was  case,  founded  upon  a  warranty  of  some  claret, 
and  the  declaration,  in  form,  was  almost  identical  with  the 
present.  On  the  part  of  the  defendant,  it  was  contended  that 
the  plaintiff  was  not  entitled  to  recover,  inasmuch  as  there  was 
no  proof  of  the  scienter  as  laid  in  the  dedaiation.  But  the 
oourt  held,  that  it  was  suficient  for  the  plaintiff  to  prove  the 
warranty  itself,  and  the  breach  of  it;  and  that  the  averment  of 
the  scienter  was  an  immaterial  averment,  and  need  not  be  proved. 

Ever  since  that  decision,  it  has  been  considered  as  an  ele- 
mentary principle  in  law,  that  in  an  action  founded  upon  s 
warranty  of  the  soundness  of  a  personal  chattel,  whether  the 
declaration  be,  in  form,  ex  delicto  or  ex  contractu,  it  is  unneces^ 
eary  to  aver  or  prove  that  the  vendor  knew  the  article  to  be 
different  from  what  it  vras  warranted  to  be.  And  in  the  most 
approved  forms  no  such  averment  is  made:  2  Ch.  PI.  279. 
And  in  a  subsequent  case,  of  the  same  kind,  founded  upon  a 
warranty  of  some  sheep,  alleged  to  have  been  made  by  two  de- 
fendants, the  plaintiff  proved  the  warranty  to  have  been  made 
by  one  of  them,  but  there  was  no  evidence  affecting  the  other; 
whereupon  the  judge  directed  a  nonsuit.    Upon  an  application 
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to  Bet  aside  the  xumsnit,  it  was  claimed  that  the  aAtion  waa 
founded  on  &e  tort;  that  torts  are  in  their  nature  Btfireial;  and 
that  in  aotions  of  tort,  one  defendant  may  be  acquitted,  and  the 
otherB  found  guilly.  Lord  EUenborough,  in  deliTering  judg- 
ment, eaid:  **  This  is  unquestionably  true;  but  still  it  is  not  suf* 
ficient  to  deoide  the  present  question.  The  declaration  alleges 
the  deeeit  to  have  been  efTected  by  means  of  a  warranty,  made 
by  both  the  defendants,  in  the  course  of  a  joint  sale  by  them 
both,  of  sheep,  their  joint  property.  The  joint  contract,  thus 
described,  is  the  foundation  of  the  joint  warzaniy  laid  in  the 
declaration,  and  essential  to  its  legal  existence  and  validity; 
and  it  is  a  rule  of  law,  that  the  proof  of  the  contract  must  cor- 
respond with  the  description  of  it,  in  all  material  respsots.'* 
And  the  court  held,  that  "  in  whateyer  action,  be  the  same  debt,. 
tusumpsU,  or  tort,  the  allegation  of  a  contract  becomes  neces- 
sary, it  must  be  proved  as  laid  in  all  material  respects;"  and 
that  in  the  case  then  under  consideration,  ^the  allegation  of 
warranty  was  material,  and  could  not  be  rejected  as  surplusage: 
Weall  ▼.  King  el  al.,  12  East,  452.  The  samedoctiine  has  been 
recognized  by  this  court,  and  the  authority  of  that  case  sanc- 
tioned: Waloott  T.  Cartfield  ei  dl,,S  Conn.  194. 

The  ruling  of  the  judge  on  the  circuit  seems  in  direct  conflict 
with  these  decisions.  He  told  the  jury,  in  substance,  that  it 
was  enough  for  the  plaintiff  to  proye  a  fraud  in  the  sale  of  the 
horses,  without  proving  an  express  warranty— or^  in  other  words^ 
that  proof  of  fraud  would  dispense  with  proof  of  the  warraniy. 
In  the  cases  cited,  the  warranty  was  deemed  a  material  allega- 
tion, and  one  that  must  not  only  be  proved,  but  must  be  proved 
substantially  as  alleged. 

And  such  is  unquestionably  the  true  doctrine.  The  dedaration 
states  that,  by  means  of  a  false  warranty,  the  plaintiff  was  de- 
ceived in  the  purchase  of  the  horses.  There  is  no  averment 
that  any  false  representation  or  assertion  was  made,  aside  from 
what  is  contained  in  the  warranty.  Now  if  we  strike  out  the 
averment  respecting  the  warranty,  we  destroy  the  very  founda- 
tion of  the  action;  and  there  vdll  be  nothing  left  to  sustain  it. 
In  this  resi>ect  the  averment  is  materially  different  from  that  re- 
specting the  scienter.  That,  as  we  Lave  seen,  may  be  entirely 
rejected  as  surplusage,  and  still  a  good  declaration  will  remain. 

It  is  however  said  that  there  mifjht  have  been  a  warranty  in 
this  case,  although  the  defendant  said  he  would  not  warrant. 
It  is  undoubtedly  txue,  that  no  particular  form  of  words  is  re- 
quired to  corstitutp  A  we^ranty  respecting  a  personal  chattel: 
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SalnumT.  Ward,  2  Gar.  &  P.  211 ;  S.  C. ,  12  Eng.  Com.  L.  94.  And 
had  the  judge  submitted  the  question  to  the  jury  to  say,  from 
the  evidence,  whether,  in  point  of  fact,  the  defendant  had  not 
made  the  warranty,  as  set  forth  in  the  declaration,  notwithstand- 
ing the  assertion  that  he  would  not  warrant,  we  are  not  prepared 
to  say  that  he  would  have  erred.  Such  question  would  have 
been  a  question  of  fact,  peculiarly  within  the  province  of  the 
jury.  But  the  difficulty  is,  he  did  not  so  leave  the  question, 
but  informed  the  jury  that  under  certain  circumstances  proof 
of  such  contract  was  unneoessaiy. 

Again,  it  is  said,  that  the  defendant  is  liable  for  his  fraud, 
although  he  made  no  warranty.    And  this  is  also  true.    But  here 
the  difficulty  again  is,  that  the  declaration  is  not  adapted  to  the 
case.    It  should  have  been  founded  upon  the  false  representa- 
tions, which  he  made,  and  not  upon  a  warranty  which,  for  aught 
that  appears,  he  never  made.    Had  the  plaintiff  declared  in 
asaumpsU  instead  of  case  upon  the  warranty,  it  would  hardly  be 
claimed  that  the  action  could  be  supported,  by  merely  proving 
a  fraud  in  the  sale.    Indeed,  this  precise  point  has  been  so  de- 
cided by  this  court:  Dean  v.  Mason,  4  Conn.  428  [10  Am.  Dec. 
1G2].    That  was  an  action  of  assumpsit  upon  a  warranty,  respect- 
ing the  quality  of  some  deer  skins.    The  plaintiff  failed  to  prove 
an  express  warranty;  and  the  question  was,  whether  he  could  re- 
cover either  upon  the  ground  of  fraud  or  an  implied  warranty; 
and  the  court  held  that  he  could  not.    Hosmer,  G.  J.,  in  deliver- 
ing the  opinion  of  the  court,  said  that,  "  according  to  the  most 
approved  precedents,  it  was  an  action  on  the  contract  of  war- 
ranty, and  nothing  more;"  and  he  held  the  evidence  of  fraud 
inadmissible.    The  remarks  of  Van  Ness,  J.,  in  Evertson  v. 
Miles,  6  Johns.  138,  were  cited  with  approbation.     "  When  the 
plaintiff  does  not  go  for  a  breach  of  contract,  but  grounds  his 
action  on  deceit  and  fraud  in  the  sale,  the  fraud  must  be  averred 
and  charged  as  a  substantive  allegation.    To  admit  proof  of  it, 
without  such  averment,  would  be  going  wide  of  the  issue,  and 
taking  the  party  by  surprise."   And  Chapman,  J.,  who  differed 
from  the  other  members  of  the  court,  only  upon  the  subject  of 
an  implied  warranty,  said  "  the  principles  adopted  by  the  court, 
in  deciding  that  fraud  in  a  sale  will  not  support  a  count  on  an 
express  warranty  (I  mean  where  there  is  no  implied  one),  I  fully 
concur  in.    The  form  of  the  action  should  be  adapted  to  the 
nature  of  the  injury.    The  defendant  in  an  action  on  the  war- 
ranty is  not  informed  of  the  nature  of  the  plaintiff's  claim,  and 
of  course  can  not  be  prepared  to  make  his  defense." 
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This  case  conclusively  shows,  that  in  the  case  under  consid* 
eiation  the  plaintiff  can  not  recoyer  without  proof  of  an  express 
warranty;  and  had  the  declaration  been  in  asaumpaU,  eviden-^e 
of  fraud  on  the  part  of  the  defendant,  in  the  sale  of  the  horses, 
would  have  been  inadmissible,  and  have  furnished  no  ground 
for  a  recoTeiy.  In  the  opinion  of  a  majoriiy  of  this  court,  the 
same  reasoning  and  the  same  rule  apply,  when  the  declaration 
is  in  tort,  and  is  founded  solely  upon  a  breach  of  a  contract 
of  warranty.     We  therefore  advise  a  new  trial. 

2.  Another  question  has  been  made,  as  to  the  amount  of  dam- 
ages which  the  plaintiff  may  recover.  And  we  are  of  opinion, 
that  as  the  action  was  brought  to  recover  damages  for  the  mere 
breach  of  a  contract,  he  is  entitled  only  to  such  damages  as  he 
has  sustained,  by  reason  of  such  breach,  without  reference  to 
his  costs  and  expenses  in  prosecuting  his  suit. 

New  trial  to  be  granted. 

Stobrs  and  Ellsworth,  JJ.,  were  of  the  same  opinion. 

HiNMAN,  J.,  delivered  a  dissenting  opinion,  in  which  Ghubgb, 
0.  J.,  concurred. 


SCIENTEB  AS  TO  UNSOUNDNESS  NOT  NeOESSART  IN  CaSB  OF  EZPBBSS  WaB- 

rantt:  See  Thompson  ▼.  TcUe^  3  Am.  Dec.  678;  Beeman  ▼.  Buck,  21  Id.  671. 

In  Action  for  Breach  of  Warranty,  Evidence  of  Fraud,  if  there 
is  no  Bubstantial  aUegation  of  fraud,  is  inadmissible:  Dean  v.  Mason,  10  Am. 
Dec  161^.  And  proof  of  frand  in  sach  a  case  will  not  warrant  a  recovery:  West 
▼.  Emery,  44  Id.  356.  And  when  a  vendor  sells  an  article,  sound  or  unsound, 
the  fact  that  he  knows  it  to  be  unsound,  if  be  makes  no  false  representations, 
wiU  not  render  him  liable:  West  v.  Anderson,  21  Id.  737.  The  vendor's 
scienter  in  such  a  case  is  immaterial:  HyaU  v.  Boyle,  25  Id.  276.  If  there  is 
an  express. warranty,  the  fact  that  the  purchaser  knows  the  article  to  be  un- 
sound will  not  exempt  the  vendor  from  liability:  Stuehy  v.  Clybum,  34  Id. 
590. 

Vendor's  Liability  for  Fraud  when  there  is  No  Warranty:  See  Me- 
Farlane  v.  Moore,  3  Am.  Dec.  752;  Westmoreland  y.  Dixon,  0  Id.  763;  Hanks 
▼.  McKee,  13  Id.  265;  Hughes  v.  Robertson,  15  Id.  104;  West  v.  Anderson,  21 
Id.  737.  On  the  other  hand,  see  Whit^ld  v.  McLeod,  1  Id.  650;  Moore  v. 
TurbeviUe,  5  Id.  642;  WUUams  v.  Hicks,  19  Id.  693;  Stewart  v.  Dugin,  28  Id. 
US;  West  V.  Emery ^  44  Id.  356,  and  notes. 

Fraud  or  Warranty  Essential  to  Recovery  for  Defect  of  Article 
Purchased:  See  Osgood  v.  Lewis,  18  Am.  Dec.  317;  HyaUy,  Boyle,  25 Id.  276; 
Kingsbury  v.  Taylor,  50  Id.  607,  and  notes.  Unsoundness  or  fraud  may  be 
given  In  evidence,  as  a  defense  or  in  mitigation  of  damages,  in  a  suit  on  an 
Giiginal  contract  of  sale  either  upon  a  warranty  or  upon  a  fraudulent  misrep- 
resentation of  its  value:  McCorJde  v.  Doby,  47  Id.  560. 

Measure  of  Damages  for  Breach  of  Warranty  in  sale  of  chattel:  8m 
Cory  V.  Oruman,  40  Am.  Dec.  299i  and  the  note  thereto. 


844  MiCRRfAif  V.  Habtfobd  etc.  R  R.  Oo.        [Uoiiii» 
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[90  OOI—OMWI^  814.] 
OlUVSRY  so  ANP   AOOOTAlfCI    117  GGMXQN  GaBBOB    ABS   E&BMaOBULL  t» 

make  him  liable  for  goodi,  bat  the  aooeptMQoe  may  be  either  acteal  or 
CKmstractive. 
Obneral  Bulb  is,  tbat  Goods  should  bb  Dbliybbbd  uno  Cabbibb*» 
HAVue,  or  those  of  bis  servants  or  anthorind  agents,  to  render  him  liable 


DBPoerr  or  Goods  oh  GABBxm*B  Wbabt  without  Nohob  to  and  aooept- 
mnee  by  him,  or  his  senrants  or  ageatsy  is  genemlly  uwiifficieat  to  charge- 
him  with  them;  bat  if  such  deposit  be  made  porsnant  to  a  prenooa 
arrangement  between  the  parties,  or  to  a  known  habitual  usage  on  the 
carrier's  part  to  receive  goods  so  deposited,  it  is  good. 

toJBonOH  KOT  Taksn  at  thb  Trial  of  an  action  against  a  carrier  for  lose 
of  goods  deposited  on  his  wharf  for  carriage  withont  notioe,  upon  proef 
of  a  particular  usage  to  receive  goods  so  deposited,  that  the  ooort  did  net 
leave  it  to  the  jury  to  say  whether  or  not  the  plaintiff  In  fact  acted 
upon  the  faith  of  the  usage,  will  not  be  heard  on  a  motion  for  a  new  trial, 
where  the  defense  was  rssted  solely  on  want  of  notioe. 

WnB  IS  Ooxpetbnt  Witness  fob  hbb  Husband,  on  the  trial  of  civil  actkos,. 
under  the  Connecticut  statute. 

SviDBNCE  or  Witness's  Good  Chabacteb  fob  Tbuth,  whbbe  He  has  not 
been  Iupbachbd,  though  generally  incompetent,  is  admissible  to  corrob- 
orate him  where  he  is  a  stranger  residing  in  another  state;  but  eTidenoe 
of  his  general  good  character  in  other  respects  is  not  admissible. 

Casb  for  negligence  in  the  traaisportation  and  deliTeij  of 
goods,  alleged  to  have  been  delivered  to  the  defendants  at  New 
York  for  carriage  to  Meriden,  Connecticut,  and  to  hare  been 
lost.  The  principal  question  was  as  to  whether  or  not  there 
was  a  suflScient  deliyery  of  the  goods  to  the  defendants  to  make 
them  liable  therefor.  There  was  evidence  on  the  part  of  the 
piaintifP  tending  to  show  that  the  goods  were  delivered,  prop- 
erly marked,  by  one  Crawford,  a  carman,  at  a  certain  dock  in 
New  York,  exclusively  used  by  the  defendants;  that  the  defend- 
ants' steamboat  was  lying  at  the  dock  at  the  time,  and  that  the 
carman  called  to  some  one  on  board,  who  seemed  to  be  in  ao- 
thoritj,  and  told  him  there  was  some  freight  for  Meriden,  to- 
which  the  letter  replied,  "All  right."  There  was  also  evidence 
tending  to  show  a  usage,  on  the  part  of  the  defendants,  to  re- 
ceive and  transport  all  freight  delivered  upon  their  dock,  prop- 
erly marked.  The  court  instructed  the  jury,  that  a  delivery  Uy 
the  carrierB,  or  to  some  person  authorized  by  them  to  receive 
the  goods,  was  essential,  and  left  it  to  them  to  determine  from 
the  evidence  whether  the  person  to  whom  Crawford  said  he  gave 
notice  was  authorized  to  receive  freit^ht.    And  the  court  further 
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charged  tbat  while  a  deliTezy  of  goods  at  a  public  dock,  for  Q$3h 
ntkgBf  without  notioe  to  the  carrier,  was  no  deliTcrj  to  such  car- 
rier, yet  if,  in  the  present  oaae,  the  dock  was  the  priyate  dock 
of  the  defendants,  and  in  their  exclusive  use,  and  the  goods 
wave  deliYered  there  in  the  usual  and  accustomed  manner  in 
which  thej  receiyed  goods  for  transportation,  it  was  good» 
though  these  was  no  notiee.  The  correctness  of  this  latter  in- 
struotian  was  denied  by  the  defendants.  Th^  also  denied  the 
oQerectneBs  of  the  court's  rulings  in  permitting  the  plaintiff's 
wile  to  testify  in  his  behalf,  and  in  admitting  the  testimony  of 
one  Edwards  as  to  the  general  good  charaoter  of  the  witness 
Crawford,  who,  it  appeared,  was  wholly  unknown  in  the  state, 
and  xeaided  in  New  York,  there  haying  been  no  impeaohment  of 
the  said  Crawford.  Yerdict  for  the  plaintiff,  and  motion  for  a 
new 


IngersoU  and  W.  B.  Bristol,  for  the  motion. 
Kimberly  and  DoMtUe,  conira. 

By  Court,  Btobrs,  J.  The  plaintiff  chdmed  to  hare  proved, 
on  the  trial,  that  the  property,  to  recover  the  value  of  which 
this  action  was  brought,  was  delivered  by  him,  to  be  transported 
by  the  defendants,  as  common  carriers,  from  the  city  of  New 
York  to  Meriden,  on  a  dock  in  said  city,  which  was  the  private 
dook  of  the  defendants,  and  in  their  exclusive  use,  for  the  pur- 
pose of  reoeiving  property  to  be  transported  by  them;  and  that 
it  was  delivered  there  in  the  usual  and  accustomed  manner  in 
whifsh  the  defendants  received  property  for  transportation;  and 
the  court  charged  the  jury,  that  such  delivery  at  said  dock,  w&9 
a  good  delivery  to  the  defendants,  to  render  them  liable  for  the 
loss  of  the  property,  although  neither  they  nor  their  agents  were 
otherwise  notified  of  such  delivery.  The  defendants  insist,  that 
they  were  not  chargeable  for  it,  unless  they  had  express  or  act- 
ual notioe  of  such  delivery;  and  that  the  jury  should  have  been 
so  instructed. 

A  contract  with  a  common  carrier  for  the  transportation  of 
property  being  one  of  bailment,  it  is  necessary,  in  order  to 
charge  him  for  its  loss,  that  it  be  delivered  to  and  accepted  by 
him  for  that  purpose.  But  such  acceptance  may  be  either  act- 
ual or  constructive.  The  general  rule  is,  that  it  must  be  deliv- 
eied  into  the  hands  of  the  carrier  himself,  or  of  his  servant,  or 
some  person  authorized  by  him  to  receive  it;  and  if  it  is  merely 
deposited  in  the  yard  of  an  inn,  or  upon  a  wharf  to  which  the  ear- 
ner xoBorts,  or  is  placed  in  a  carrier's  cart,  vessel,  or  carriage, 
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without  the  knowledge  and  acceptance  of  the  carrier,  his  serv- 
ants or  agents,  there  would  be  no  bailment  or  deliyeiy  of  the 
property,  and  he,  consequently,  could  not  be  made  responsible 
for  its  loss:  Addison  on  Cont.  809.  But  this  rule  is  subject  to 
any  conventional  arrangement  between  the  parties  in  regard  to 
the  mode  of  delivery,  and  prevails  only  where  there  is  no  such 
arrangement.  It  is  competent  for  them  to  make  such  stipu- 
lations on  the  subject  as  they  see  fit;  and  when  made,  they,  and 
not  the  general  law,  are  to  govern.  If,  therefore,  they  agree 
that  the  property  may  be  deposited  for  transportation  at  any 
particular  place,  and  without  any  express  notice  to  the  carrier^ 
such  deposit  merely  would  be  a  sufficient  delivery. 

So  if,  in  this  case,  the  defendants  had  not  agreed  to  dispense 
with  express  notice  of  the  delivery  of  the  property  on  their  dock, 
actual  notice  thereof  to  them  would  have  been  necessary;  but  if 
there  was  such  an  agreement,  the  deposit  of  it  there,  merely, 
would  amount  to  constructive  notice  to  the  defendants,  and 
constitute  an  acceptance  of  it  by  them.  And  we  have  no  doubt, 
that  the  proof  by  the  plaintiff  of  a  constant  and  habitual  prac- 
tice and  usage  of  the  defendants  to  receive  property  at  their 
dock  for  transportation,  in  the  manner  in  which  it  was  deposited 
by  the  plaintiff,  and  without  any  special  notice  of  such  deposit, 
was  competent,  and  in  this  case,  sufScient  to  show  a  public  offer, 
by  the  defendants,  to  receive  property  for  that  purpose,  in  that 
mode;  and  that  the  delivery  of  it  there  accordingly,  by  the 
plaintiff,  in  pursuance  of  such  offer,  should  be  deemed  a  com- 
pliance with  it  on  his  part;  and  so  to  constitute  an  agreement 
between  the  parties,  by  the  terms  of  which  the  property,  if  so 
deposited,  should  be  considered  as  delivered  to  the  defendants 
without  any  further  notice.  Such  practice  and  usage  were  tanta- 
mount to  an  open  declaration,  a  public  advertisement  by  the 
defendants,  that  such  delivery  should,  of  itself,  be  deemed  an 
acceptance  of  it  by  them,  for  the  purpose  of  transportation;  and 
to  permit  them  to  set  up  against  those  who  had  been  thereby 
induced  to  omit  it,  the  formality  of  an  express  notice,  which  had 
thus  been  waived,  would  be  sanctioning  the  greatest  injustice 
and  the  most  palpable  fraud. 

The  present  case  is  precisely  analogous  to  that  of  the  deposit 
of  a  letter  for  transportation  in  the  letter-box  of  a  post-office  or 
foreign  packet  vessel,  and  to  that  of  a  deposit  of  articles  for 
carriage  in  the  public  box  provided  for  that  purpose  in  one  of 
our  express  offices;  where  it  would  surely  not  be  claimed  that 
such  a  delivery  would  not  be  complete,  without  actual  notice 
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thereof  to  the  head  of  these  establishments  or  their  agents.  The 
only  authorities  cited  by  the  defendants,  to  show  that  an  express 
notice  to  them  was  necessaiy  in  this  case,  are  Buckman  v.  Levi^ 
8  Camp.  414,  and  Packard  v.  Oeiman,  6  Cow.  757  [16  Am. 
Dec.  475].  These  cases  are  distinguishable  from  the  present,  in 
this  respect,  that  there  was  not,  in  either  of  them,  a  claim  of  any 
particular  habit  or  usage  of  the  defendant  which  should  vary  or 
modify  the  general  principles  of  law  in  regard  to  the  mode  of 
deliyering  the  property.  They  were,  therefore,  decided  merely 
on  those  general  principles,  unaffected  by  any  special  agreement 
between  the  parties  on  that  subject,  inferable  from  such  usage. 
But  in  several  of  the  cases  cited,  it  was  held  that  where  tiie 
carrier  had  been  in  the  habit  of  receiving  property  for  transpor- 
tation in  particular  mode,  a  delivery  to  him  in  that  mode  was 
sufiScient. 

The  defendants  except  also  to  this  part  of  the  charge,  on  the 
ground  that,  if  their  particular  usage  as  to  the  reception  of 
property  could  control  the  general  law  of  deliveiy,  the  court 
should  have  submitted  to  the  jury  the  question  of  fact,  whether 
such  usage  influenced  the  plaintiff  in  the  course  which  he  took 
in  regard  to  the  delivery  of  the  property,  and  did  not  instruct 
them,  as  matter  of  law,  that  the  delivery,  as  claimed  to  be  proved 
by  the  plaintiff,  was  sufficient.  We  think  that  it  would  not  be 
going  too  far  to  say,  that  when  the  plaintiff,  in  delivering  the 
property,  conformed  to  the  usage  of  the  defendants  in  receiving 
it,  which  was  different  from  the  usage  which  generally  prevails 
in  that  business,  he  is  presumed  to  have  known  of  that  usage  of 
the  defendants,  and  to  have  been  influenced  by  it;  and  it  does 
not  appear  that  there  was  any  evidence  to  repel  such  presump- 
tion. But  without  deciding  that  point,  it  is  a  decisive  answer 
to  this  objection,  that  it  was  not  only  not  made  on  the  trial,  but 
the  defendants  placed  this  part  of  their  defense  on  the  sole 
ground  of  a  want  of  notice  to  them  of  the  delivery.  To  no 
other  matter  in  this  branch  of  the  case  was  the  attention  of  the 
court  called.  The  judge  therefore  had  a  right  to  infer,  that  no 
question  was  intended  to  be  made  as  to  whether  the  plaintiff  was 
influenced  in  his  conduct  by  the  usage  of  the  defendants.  His 
attention  would  naturally  be  drawn  from  that  subject,  by  the 
course  taken  by  the  parties,  in  raising  the  question  of  notice, 
and  no  other.  It  was  the  duty  of  the  defendants  distinctly  to 
direct  the  attention  of  the  judge  to  the  point  which  he  now 
claims  was  overlooked,  if  he  wished  to  have  it  noticed.  In  re- 
gard to  his  instruction  to  the  jury,  that  the  deliveiy,  if  madain 
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OiB  nmtal  and  aocoBtoiDed  manner  in  wbich  the  drfendantB 
ooivBd  .goods  for  transportation,  was  sufficient,  wq  flunk  that  it. 
was  correct,  as  there  was  no  evidence  adduced  by  the  defend* 
ants  to  qualify  or  afFeot  ttie  proof  of  the  plaintiff  on  thatsobjeot. 
The  ohsige  therefore  was  unexceptionable. 

2.  W«  are  of  opinion  that,  by  a  just  construction  of  £he  one- 
hundred  and  forty-first  section  of  the  act  ''  for  the  regulatHm 
of  civil  actions,"  Stat.  86,  the  wife  of  ihe  plaintiff  was  a  com- 
petent witness  in  his  behalf.  It  was  the  express  object  of  thai 
section  to  remore  the  common-law  disqualificatidn  of  persona 
as  witosesses  in  all  civil  suits,  by  reason  of  flieir  having  an 
interest  in  the  event  of  the  same.  In  legal  contemplation,  the- 
husband  and  wife  are  one  person;  Iheir  interests  are,  iherefore, 
identical.  This  is  ihe  ground  of  tfadr  exclusion  by  ihe  common 
law  as  witnesses  for  each  other.  The  reason  given  by  Black- 
stone,  why  they  are  not  to  be  admitted  to  be  witnesses  for  each 
other,  is,  that  it  would  contradict  the  maxim  of  law,  Nema 
in  propria  causa  testis  esse  debet:  1  Bla.  Com.  448;  and  Phillips 
says  "  they  can  not  be  witnesses  for  each  other,  because  iheir 
interests  are  absolutely  the  same."  It  is  said,  however,  thai 
the  reason  for  this  exclusion  is  not  founded  wholly  upon  their 
identity  of  interest,  but  partly  on  a  principle  of  public  policy, 
which  deems  it  necessary  to  guard  the  confidence  of  nmrried 
life;  and  that  the  statute,  by  its  terms,  applies  only  to  cases 
where  the  interest  of  the  party  was  the  sole  ground  of  exclu- 
sion. This  argument,  however,  entirely  fails,  because  thai 
reason  applies  only  where  the  husband  and  wife  are  called  to 
testify  against  each  other;  and  in  such  cases,  we  admit  that  ii 
has  very  great  weight.  But  were  it  otherwise,  we  think  that 
this  would  be  too  narrow  a  view  of  the  statute  and  of  the  inten- 
tion of  the  legislature  in  making  it.  Its  language  is  substan- 
tially like  that  of  the  statute  making  all  interested  persona 
competent  as  witnesses  in  the  action  of  book  debt;  and  its  ob- 
ject, although  broader,  is  the  same.  The  latter  statute  ha» 
been  in  existence  since  the  earliest  settlement  of  the  state. 
Under  it,  the  wife,  in  that  action,  has  always  been  admitted  as 
a  witness  for  the  husband;  and  this  construction  of  that  law 
was  sanctioned  by  the  case  of  Btantan  v.  Wilson  et  al.,d  Day, 
87  [3  Am.  Dec.  255].  The  law  now  in  question  should  receive 
a  similar  construction. 

8.  The  remaining  question  respects  the  admissibility  of  the 
deposition  of  Edwards.  He  testified,  in  that  deposition,  to  the 
general  good  character  of   Crawford,  a  previous  witness,  for 
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lionesty,  and  in  eiFexy  other  reepect,  whieli  of  conrse  included 
his  character  for  Teraciiy.  The  general  rule  is^  that  a  witness 
can  not.  be  supported  bj  evidence  of  his  general  character  for 
tmthy  escepidng  aftca:  a  general  impeaehmtfit  of  it;  bat  we  hsve 
adopted  an  exception  to  it,  where  the  witness  is  in  the  situation 
•of  a  stranger;  in  which  case,  we  allow  him  to  be  supported,  bj 
evidence  of  his  general  good  character  for  veracity,  without 
such  impeachment:  Rogers  v.  Moore ^  10  Conn.  18.  But  evi- 
dence of  his  good  character,  in  other  respects,  is  not  admissible 
for  that  purpose.  Therefore,  as  Crawford  was  a  stranger^  that 
part  of  the  deposition  which  related  to  his  character  for  truth 
was  admissible;  but  the  remainder  of  it,  which  spoke  of  his 
character  in  other  respects,  was  not.  The  objection  in  this  case 
to  the  deposition  was  a  general  one;  but  a  part  of  it  being  ad- 
missible, it  would  not  have  been  proper  for  the  court  to  exclude 
it.  The  objection  should  have  been  made,  specifically,  to  that 
part  of  it  which  was  inadmissible. 

We  do  not,  therefore,  advise  a  new  trial. 

In  this  opinion  the  other  judges  concurred. 

Kew  trial  not  to  be  granted. 


Dbuvebt  of  Goods  to  Common  Gabbikb,  What  STrmoiXNT. — DeliT- 
ery  of  goods  to  a  carrier  by  leaving  them  on  a  dock,  near  his  boat,  according  to 
tlie  mnal  onsfcom,  it  is  hdd,  in  Pochard  v.  Cfetman,  16  Am.  Dec.  475,  is  not 
flificient  to  charge  him  with  their  nfety  withont  ezpreea  notice  to  him;  and 
■ee  the  note  to  that  case.  An  overcoat  left  by  a  passenger  in  a  seat  in  a 
railway  car  on  quitting  the  cars  Ib  not  delivered  to  the  carriers  so  as  to  render 
them  liable  for  its  snbseqnent  Ices:  Tower  v.  Utka  etc,  /?.  /?.  Co.,  42  Id.  36. 
8m  also  the  note  to  that  case.  In  Trowbridge  v.  Chafin^  23  Conn.  608,  it  is 
held,  approving  the  principal  case,  that  a  delivery  of  goods  at  the  private 
dock  of  a  Carrier,  which  is  in  his  ezdnsive  use^  in  accordance  with  a  osage, 
is  safficient  though  no  notice  is  given;  much  more  where  the  goods  are  deliv- 
ered on  board  his  vessel  with  notice  to  the  only  person  in  the  carrier's  employ- 
meat  found  on  boaid.  A  railway  ounpany  having  adopted  a  custom  as  to 
the  mode  and  place  of  receiving  grain  can  not,  in  a  particular  instance, 
capriciously  require  a  delivery  in  a  difiEerent  manner  or  at  a  different  place: 
Galena  etc  R.  R,  Co,  v.  Rae,  18  111.  491.  Upon  a  sufBcient  delivery  of  goods 
to  a  common  carrier,  and  his  acceptance  of  them,  his  common-law  liability  as 
carrier  immediately  attaches,  except  so  far  as  it  has  been  modified  by  the  con- 
sent of  the  shipper:  Railroad  Co.  v.  Barrett,  36  Ohio  St.  452,  citing  the 
principal  case.  See  the  note  to  BebuUdt  v.  Bloody  24  Am.  Dec  146,  as  to 
when  a  common  carrier  receiving  goods  is  liable  for  them,  before  shipment^ 
only  as  a  warehouseman. 

Wm  IB  CoMPSTiKT  WrrNxas  wheneveb  thx  Bvsbakd  would  bi: 
Ab0  V.  OWe<,  27  Am.  Deo.  44d. 

BvzDXNOS  to  Show  Good  Chabactbb  or  Wrnrxss  for  Truth  bstors 
IxpSAQHif snt  is  admisaible  in  the  case  of  a  proaeontrix  for  rupe,  especially 
where,  1^  croaa*«zamination,  an  attempt  has  been  made  to  disoredit  her  teati* 
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mony:  8taU  v.  De  Woif,  20  Am.  Deo.  00,  and  note.  See  also  Tumty  ▼.  8UUe^ 
47  Id.  74.  To  the  point  that  where  a  witnees  is  a  stranger  the  party  Intro- 
ducing him  may,  prior  to  any  impeachment,  show  his  character  for  tmth,  the 
principal  case  is  cited  in  Tyler  v.  Todd^  36  Conn.  222;  and  it  is  held  that  on 
analogous  principles,  evidence  as  to  the  qualifications  of  a  witoeas  as  an  ex- 
pert is  admissible  where  he  is  called  to  testify  as  an  expert 
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(20  OonvxonouT,  481.] 
iNSTTRKBa  ASS    LIABLE  FOB    BaRBATRT  OF    SECOND    MaTS    SuOCSSDINO  TO 

Command  of  a  vessel,  while  on  her  voyage,  by  the  death  of  the  master 
and  first  mate,  under  a  policy  insaring  against  the  barratry  of  the  mari- 
ners, but  not  against  that  of  the  master. 

Action  on  a  policy  of  insurance  for  the  loss  of  an  insured 
vessel  by  the  barratiy  of  the  second  mate  while  in  command. 
The  point  of  the  case  appears  from  the  opinion.  The  court  be- 
low held  that  the  defendants  were  liable,  on  the  ground  that  the 
second  mate  was  to  be  deemed  one  of  the  mariners.  Motion 
for  a  new  trial. 

Eungerford^  T,  G.  Ferkvns^  and  Foster^  for  the  motion. 

Strong  and  Crump ,  contra. 

By  Court,  Watte,  J.  The  plaintiffs,  in  this  case,  were  insured 
against  the  barratry  of  the  mariners,  but  not  against  that  of  the 
master.  The  vessel  was  lost  by  reason  of  the  barratiy  of  the 
second  mate,  committed  after  he  had  succeeded  to  the  command, 
in  consequence  of  the  deaths  of  the  first  mate  and  the  master, 
while  the  vessel  was  on  her  voyage  and  in  foreign  parts;  and 
the  question  is,  whether  that  was  one  of  the  perils  insured 
against.  The  practice  formerly  was,  to  insure  against  the  bar- 
ratry both  of  the  master  and  mariners.  Eminent  judges  have 
considered  it  extraordinary  that  the  barratry  of  the  former 
should  have  ever  crept  into  insurances,  and  still  more  so  that 
it  should  have  long  continued  in  them:  Earle  v.  Eowcrqfl,  8 
East,  126;  NuU  v.  Bourdieu,  1  T.  R.  823,  830;  Orim  v.  PhoBnia 
Ins.  Co.,  13  Johns.  451,  458. 

Such  a  practice  encourages  collusion  between  the  owner  and 
master,  and  thereby  opens  a  door  for  frauds  upon  the  under- 
writers. It  is  said  by  Marshall,  in  his  treatise  on  insurance, 
that  at  Rotterdam,  the  owners  of  ships  were  prohibited  from 
insuring  against  the  barratry  of  the  master  whom  they  them- 
selves appoint,  but  were  permitted  to  insure  against  that  of  the 
sailors,  and  of  such  a  master  as  might  succeed  to  the  command 
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in  foreign  ports,  without  tbeir*  knowledge,  upon  the  deceaae  or 
absence  of  the  master  originally  appointed:  2  Marsh.  Ins.  443. 

In  the  present  case,  the  barratry  of  the  master,  by  the  express 
terms  of  the  policy,  is  excluded  from  the  perils  against  which 
the  plaintiffs  were  insured;  but  the  former  practice  in  relation 
to  the  barratry  of  the  mariners  remains  unchanged.  Had  the 
▼essel  been  lost,  by  the  barratry  of  Marks,  the  second  mate, 
while  she  continued  under  the  command  of  the  original  master, 
it  is  conceded,  that  the  defendants  would  have  been  liable.  Does 
the  accidental  circumstance,  that  the  master  had  previously  died, 
make  any  difference  with  that  liability  ?  Had  the  plaintiffs  done 
any  act,  by  which  Marks  had  been  promoted  to  the  command^ 
the  case  might  be  different.  But  here  the  plaintiffs  have  done 
nothing  to  affect  their  rights.  Marks  contracted  to  serve  as 
second  mate,  and  such  he  continued  during  the  voyage,  not- 
withstanding the  deaths  of  his  superior  officers,  by  reason  of 
which,  additional  duties  were  cast  upon  him.  He  was  not  the 
confidential  agent  of  the  owners,  as  was  the  case  with  the  mas- 
ter appointed  by  them. 

In  England,  where  a  master  can  not  sue,  in  a  court  of  admi- 
laliy,  for  his  wages,  it  has  been  holden,  that  a  mate  who  sue* 
ceeds  to  the  command  of  a  ship,  upon  the  death  or  absence  of 
the  master,  may  sue  in  that  court  for  his  wages  during  the  whole 
voyage.  But  for  his  extra  services,  performed  as  commander  of 
the  ship,  he  must  resort  to  the  common-law  courts.  And  the 
reason  assigned  is,  that  having  contracted  to  serve  as  mate, 
that  character  remains,  although  a  new  character  is  superin- 
duced: Bead  v.  Chapman,  2  Stra.  937;  The  FavourUe,  2  Rob. 
Adm.  232.  '<He  does  not,"  says  Judge  Story,  ''cease  to  be 
mate,  but  has  thrown  upon  him  cumulatively  the  duties  of 
master.  He  is  still  mate,  acting  as  master  pro  hoec  vice:'*  The 
Brig  Oeorge,  1  Sumn.  151. 

Such  being  the  situation  of  Marks,  at  the  time  when  the  bar- 
ratiy  was  committed,  it  ought  to  be  treated  as  the  act  of  a 
mariner,  for  which  the  defendants  made  themselves  responsible. 
Such  a  construction,  we  think,  is  in  conformity  with  the  spirit 
and  meaning  of  the  policy.  The  reasons  for  not  insuring  against 
the  misconduct  of  a  master  whom  the  owners  appoint,  do  not 
apply  to  a  case  like  the  present.  The  danger  of  collusion  does 
not  exist. 

A  new  trial  therefore  is  denied. 

In  this  opinion  the  other  judges  conouzied. 

New  trial  not  to  be  granted. 
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BAiuuntT,  What  Constitutes,  and  Inmt&anci  AOAim  Lon  noii!  See 
WUeox  ▼.  Union  In$,  Co.,  4  Am.  Deo.  480;  Brown  v,  Umkm  /iw.  Co.,  5  Id.  123$ 
Cook  V.  Commercial  Iru,  Co.^  6  Id.  353;  Wiggin  v.  Amory,  7  Id.  175;  Tagg&rd 
▼.  Loringf  8  Id.  140;  MUlandon  v.  New  Orlecma  Ins.  Co.,  13  Id.  358;  Maria- 
Hgui  v.  LouiHana  Ins,  Co,,  28  Id.  129;  American  Ina,  Co.  r.  Bryan,  37  Id« 
S78. 


RoATH  V.   DbIBOOLL. 

[20  OonnonooY*  883^] 

SqniTT  SHOULD  NOT  Inte&teiub  bt  Injunction  whkbe  Bight  is  Doubxvoii 
or  the  inveatigation  of  a  jury  as  to  facts  iu  dispute  is  required. 

Water  Standing  or  Percolating  in  the  Soil  is  Past  or  It,  oonstitnt- 
ing  one  of  the  natural  advantages  of  the  land,  which  each  owner  is  enti- 
tled to  use  as  fully  and  freely  as  he  can  by  sinking  weUs. 

PluoR  OoouPANCT  OF  Watbr  PERCOLATING  IN  THE  Eabth  glres  no  ezoliisiT« 
right  as  against  owners  of  adjacent  land. 

DnxNDANT  Digging  Reservoir  on  his  Land,  Which  Lowers  Watkb  or 
Plaintiff's  Well,  previously  made  on  adjoining  land,  so  tfa*t  it  can  noft 
be  used,  there  being  no  stream  of  water  running  into  or  from  either  ezoa- 
yation,  and  it  not  appearing  whether  the  diminution  of  water  in  the 
plaintiff's  well  is  produced  by  cutting  off  or  diverting  subterranean  sup- 
plies, or  by  draining  water  from  it,  can  not  be  enjoined,  there  being  ao 
evidence  of  improper  motive  in  the  defendant's  proceedings. 

Bill  for  an  injunction  to  restrain  a  diversion  of  water  from 
the  plaintiffs'  well.  The  facts  upon  which  the  case  was  reBerred 
for  the  decision  of  the  court  appear  from  the  opinion. 

Strong,  for  the  plaintiffs. 
Foster,  for  the  defendant. 

By  Court,  Ellsworth,  J.  This  is  an  application  to  a  court 
•of  eqnity,  to  prevent  the  defendant  from  using^  a  certain  reser- 
voir  of  water,  situate  upon  his  premises.  The  court,  doubtless, 
possesses  the  necessary  power;  but  it  is  not  to  be  exercised  as  a 
matter  of  course,  even  when  the  plaintiff  suffers  some  injury  to 
his  real  estate.  Whenever  the  right  is  doubtful,  or  needs  the 
investigation  of  a  jury,  upon  facts  in  dispute,  a  court  of  equity 
is  always  reluctant  to  interpose  its  summary  authority;  for  it  is 
rather  the  duty  of  the  court  to  protect  acknowledged  rights, 
than  to  establish  new  and  doubtful  ones.  We  think  the  case, 
«ven  if  its  merits  were  less  equivocal  than  they  are,  belongs  to 
that  class  which  renders  the  interposition  of  equity  inexpedient 
and  questionable;  its  multifarious  and  peculiar  facts  commend 
it  to  a  legal  investigation. 

But  as  the  case  has  been  discussed  on  its  broadest  merits,  atnd 
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Ib  one  of  noTeliy,  and  some  pzactical  importanoe,  we  are  not  un- 
willing in  giving  judgment,  to  pass  upon  these  merits,  and,  if 
possible,  put  an  end  to  the  subsisting  controyersj.  It  appears 
that  the  plaintiffs,  for  more  than  fifteen  years  before  the  com* 
mencement  of  this  suit,  were  the  owners  of  a  reservoir  of  water 
situate  in  the  north-east  comer  of  their  lot,  made  by  excavating 
the  ground  a  few  feet  below  the  surface.  In  this  reservoiTi 
water  stood  sufficient  for  the  use  of  the  plaintiffs'  cattle;  but 
there  never  was  any  stream  of  water  running  into  or  from  it. 
The  water  percolated  through  the  earth,  but  never  rose  to  a  level 
with  the  adjoining  land.  Within  fifteen  years  before  this  suit, 
the  plaintiffs  had  opened  another  reservoir  at  a  short  distance 
from  the  first,  which  they  call  a  well,  which  was  of  the  depth 
of  a  few  feet,  and  at  a  place  higher  up  the  hill  than  the 
first.  The  water  stood  in  the  well  somewhat  higher  than  it 
did  in  the  first  reservoir,  but  never  rising  so  as  to  run  off;  and 
no  stream  was  known  to  run  into  it.  The  plaintiffs  inserted  an 
aqueduct  into  the  well  to  carry  water,  upon  the  principle  of 
the  siphon,  over  higher  ground,  to  a  laige  cistern  on  other 
land,  to  supply  themselves  and  their  neighbors  with  fresh  water, 
which  they  did  at  considerable  pecuniary  profit. 

Recently,  tlie  defendant,  on  his  lot  adjoining  the  plaintiffs', 
made  a  small  excavation,  in  which  the  water  appears  and  stands 
naturally  at  a  level  below  the  water  in  the  plaintiffs'  well;  but 
no  stream  naturaUy  runs  into  or  from  the  defendant's  said  basin; 
nor  does  the  water  rise  to  the  surface  of  the  land.  From  this 
basin  the  defendant,  by  a  trough,  carries  the  water  to  his  lands 
adjoining.  It  is  found  that  the  defendant  is  acting  from  honest 
motives  to  advance  his  interests,  without  any  design  unneces- 
sarily to  injure  the  plaintiffs.  It  is  further  found,  that  since 
the  defendant  made  his  basin  as  aforesaid,  the  consequence  and 
effect  has  been,  that  water  has  not  entered  and  stood  at  suffi- 
cient height  in  the  plaintiffs'  well  to  enable  them  to  draw 
water  through  their  pipes  to  their  cistern.  This  is  the  injury 
complained  of. 

'Sow,  although  this  effect  is  found  to  result  from  the  defend- 
ant's acts,  yet  it  is  not  found  how  this  is  the  result;  and  the 
judge  expressly  says  he  is  not  able  to  find  whether  the  water 
which  before  entered  the  plaintiffs'  well  was  interrupted  and 
prevented  from  passing  into  the  well,  by  reason  of  the  defend* 
ant's  basin;  or  whether  the  water  would  naturally  first  pa89» 
into  the  basin,  and  then  into  the  plaintiffs'  land;  nor  indee^S 
where  was  the  origin  of  the  water,  or  what  its  progress,  or  man- 
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ner  of  peroolaiing  through  the  earth,  nor  where  was  its  natural 
outlet,  if  there  was  any  at  all. 

Now,  two  things  are  to  be  observed,  in  deciding  upon  the 
foregoing  facts:  1.  To  lay  out  of  the  case  any  artificial  use  of 
water,  for  more  than  fifteen  years,  by  which  tiie  plaintiffs  have 
acquired  a  new  right;  for  the  plaintiffs'  well  which  has  caused 
their  first  reservoir  to  become  dry  (as  is  the  fact)  is  of  less  than 
fifteen  years'  standing;  and,  2.  The  mode  of  the  injuiy  can  not 
be  ascertained  from  testimony  in  the  case. 

The  case,  when  viewed  most  favorably  for  the  plaintiffs,  is 
simply  this.  Have  they,  by  mere  prior  occupancy,  acquired  an 
advantage  over  the  defendant,  in  the  use  of  this  water?  Or,  in 
other  words,  can  one  of  two  adjoining  proprietors,  by  first  open- 
ing a  watering  place,  prevent  other  persons  from  doing  the  same 
on  their  own  land,  though  by  so  doing  water  is  prevented  from 
percolating  the  land  so  as  to  supply  the  first-made  reservoir? 

We  have  already  said  that  this  case  does  not  involve  a  right 
acquired  by  artificial  use  for  fifteen  years;  but  in  the  following 
reasons  it  will  appear,  that  as  to  adjoining  proprietors  who  open 
the  earth  for  reservoirs  of  water,  this  distinction  is  not  the  rule; 
for  nothing  is  gained,  by  a  mere  continued  preoccupancy  of 
water  under  the  surface.  "Why  should  any  advantage  be  gained 
by  preoccupancy?  Each  ovimer  has  an  equal  and  complete 
right  to  the  use  of  his  land  and  to  the  water  which  is  in  it. 
Water,  combined  with  the  earth,  or  passing  through  it,  by  per- 
colation, or  by  filtration,  or  chemical  attraction,  has  no  dis- 
tinctive character  of  ownership  from  the  earth  itself;  not  more 
than  the  metallic  oxides  of  which  the  earth  is  composed.  Water, 
whether  moving  or  motionless  in  the  earth,  is  not,  in  the  eye  of 
the  law,  distinct  from  the  earth.  The  laws  of  its  existence  and 
progress,  while  there,  are  not  uniform,  and  can  not  be  known 
or  regulated.  It  rises  to  great  heights,  and  moves  collaterally, 
by  influences  beyond  our  apprehension.  These  influences  are 
so  secret,  changeable,  and  uncontrollable,  we  can  not  subject 
them  to  the  regulations  of  law,  nor  build  upon  them  a  system 
of  rules,  as  has  been  done  with  streams  upon  the  sur&ce.  Pri- 
orify  of  enjoyment  does  not,  in  like  cases,  abridge  the  natural 
rights  of  adjoining  proprietors.  No  one,  building  upon  the 
line  of  his  lot,  can  prevent  his  neighbor  from  digging  a  cellar, 
though  thereby  his  building  may  be  seriously  endangered  and 
injured.  These  principles  are  elaborately  discussed  and  decided 
in  Thurston  v.  Hancock,  12  Mass.  220  [7  Am.  Dec.  67];  Pankm 
T.  Holland,  17  Johns.  92  [8  Am.  Deo.  869];  CaUender  v.  Marshy 
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1  Pick.  434;  Lasala  et  al.  y.  Holbrook,  4  Paige,  169  [26  Am.  Deo. 
624];  WyaU  y.  Earrisan,  8  Bam.  &  Adol.  871;  S.  0.,  28  Eng. 
Com.  li.  880;  GreerJeaf  v.  Francis,  18  Pick.  117. 

Further,  we  may  say,  that,  by  general  consent  of  mankind, 
which  is  to  be  inferred  from  the  nature  of  the  right  itself,  each 
person  must  be  left  to  enjoy  any  natural  advantage  belonging  to 
his  own  land;  t»nd  water  appearing  and  standing,  either  natu- 
rally or  by  artificial  means,  but  never  constituting  a  running 
stream,  is  such  a  natural  advantage;  were  it  otherwise,  one  man, 
by  sinking  a  well,  though  comparatively  unimportant,  might 
prevent  the  sinking  of  other  wells,  and  the  improvement  of  the 
neighborhood,  by  draining  marshes^  etc.,  and  even  the  opening 
of  mines  of  metid  or  coal;  as  the  water  might  not  percolate  with 
the  same  freeness  or  abundance  as  before.  Besides,  no  man  is 
bound  to  know  that  his  neighbor's  well  is  supplied  by  water 
percolating  his  own  soil;  and  he  ought  not,  therefore,  to  be  held 
to  lose  his  rights  by  such  continued  enjoyment.  He  can  not 
know  that  the  first  well  requires  any  other  than  the  natural  and 
common  use  of  water  under  the  surface;  nor  can  he  know  from 
whence  the  water  comes;  nor  by  what  means  it  appears  in  one 
place  or  the  other;  nor  which  of  the  persons  who  first  or  after- 
wards opens  the  earth  encroaches  upon  the  right  of  the  other. 
The  law  has  not  extended  beyond  open  running  streams.  Nor 
can  any  light  be  obtained  from  the  law  of  surface  streams. 
Such  streams  are  recognized  as  private  property:  and  their  use 
is  regulated  by  principles  of  obvious  equity  and  necessity. 
Their  nature  is  defined;  their  progress  over  the  surface  seen  and 
known  and  uniform.  They  are  not  in  the  secret  places  of  the 
earth,  and  a  part  of  it;  nor  is  there  any  secrecy  in  the  influences 
which  move  them.  As  soon  as  they  appear  and  pass  over  the 
surface,  they  assume  a  distinct  character,  and  are  subject  to  the 
great  law  of  gravitation.  The  purchaser  of  land  knows  what 
he  puxphases,  and  what  control  he  can  exercise  over  such  a 
stream,  and  what  are  the  rights  of  those  above  or  below  him. 
Each  may  use  them  as  the  common  atmosphere;  but  none  can 
injuriously  interrupt  their  progress  or  render  them  unfit  for 
common  use.  Their  lavrs  are  as  fixed  and  public  as  the  lavfs  of 
freehold  estates.  But  what  are  the  laws  of  water  percolating  in 
the  earth? 

Speaking  on  this  subject,  Ohief  Justice  Tindal  says,  in  Adon 
V.  BlundeU,  12  Mee.  &  W.  848:  "  The  ground  and  origin  of  the 
law  which  governs  streams  running  in  their  natural  course 
would  seem  to  be  this:  that  the  right  enjoyed  by  the  several 
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proprietors  of  fhe  lands  oyer  which  ihey  flow  is,  and  always  has 
been,  pnblio  and  notorious;  that  the  enjoyment  has  been  long 
continued,  indeed,  time  out  of  mind,  and  uninterrupted,  each 
man  knowing  what  he  receives,  and  what  has  always  been  re- 
ceiyed,  and  what  he  transmits,  and  what  has  always  been 
transmitted,  to  the  lower.  The  rule,  therefore,  either  assumes 
for  its  foundation  the  implied  assent  and  agreement  of  the 
proprietors  of  the  different  lands  from  all  ages;  or  perhaps  it 
may  be  considered  as  a  rule  of  positive  law,  the  origin  of  which 
is  lost,  by  the  progress  of  time;  or  it  may  not  be  unfitly  treated, 
as  laid  down  by  Mr.  Justice  Story,  as  an  *  incident  to  the  law;' 
and  that  whoever  seeks  to  found  an  exclusive  use  must  establish 
a  rightful  appropriation  in  some  manner  known  and  admitted 
by  the  law.  But  in  the  case  of  a  well  sunk  by  a  proprietor  in 
his  own  land  the  water  which  feeds  it  from  a  neighboring  soil 
does  not  flow  openly  in  the  sight  of  the  neighboring  proprietor, 
but  through  the  hidden  veins  of  the  earth,  beneath  its  surface. 
No  man  can  tell  what  changes  these  underground  sources  have 
undergone  in  the  progress  of  time;  it  may  well  be  that  it  is  only 
of  yesterday's  date  that  they  first  took  the  course  and  direction 
which  enabled  them  to  supply  the  well.  Again,  no  proprietor 
knows  what  portion  of  water  is  taken  from  beneath  his  own 
soil;  how  much  he  gives  originally,  or  how  much  he  transmits 
only,  or  how  much  he  receives.  On  the  contrary,  until  the  weU 
is  sunk,  and  the  water  collected  by  draining  into  it,  there  can 
not  properly  be  said,  with  reference  to  the  well,  to  be  any  flow 
of  water  at  all.  In  the  case,  therefore,  of  the  well,  there  can 
be  no  ground  for  implying  any  mutual  consent  or  agreement 
for  ages  past  between  the  owners  of  the  several  lands  beneath 
which  the  underground  springs  may  exist,  which  is  one  of  the 
foundations  on  which  the  law,  as  to  running  streams,  is  supposed 
to  be  built.  Nor  for  the  same  reason  can  any  trace  of  a  positive 
law  be  inferred  from  long-continued  acquiescence  and  submis- 
sion, whilst  the  very  existence  of  the  underground  springs,  or 
of  the  well,  may  be  unknown  to  the  proprietors  of  the  soil." 

The  case  of  Oreenleaf  v.  PrandB  is  like  the  case  on  trial. 
This  is  the  marginal  summary,  or  note:  ''  In  the  absence  of  all 
rights  acquired  by  grant  or  adverse  use  for  twenty  years,  the 
owner  of  land  may  dig  a  well  on  any  part  thereof,  notwith- 
standing he  thereby  diminishes  the  water  in  his  neighbor's 
well,  unless,  in  so  doing,  he  is  actuated  by  a  mere  malicious 
intent  to  deprive  his  neighbor  of  water."  Wo  advise  that  tha 
plaintifb'  bill  be 
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The  other  judges  were  of  the  same  opinion. 
Bill  difimissed. 

Bquitt  will  vot  Ihtsbiibs  bt  Ihjctnction  whxri  Riobt  d  DouBTvin»i 
8ea  Snowden  ▼.  Noah^  14  Am.  Deo.  547;  Sari  v.  Mayor  qf  Albany,  24  Id. 
165;  NeviU  ▼.  OiXUtpie,  26  Id.  606;  SUUe  v.  Mayor  etc  of  Mobile,  80  Id.  564} 
Ro9aer  t.  Bandolph,  31  Id.  712.  The  principal  case  is  cited  as  anthority  for 
this  doctrine,  in  FaUa  Village  Water  Power  Co.  ▼.  Tibbetta,  31  Conn.  168. 

Water  Pxroolativo  nr  thb  Soil  is  Pabt  of  It,  and  the  owner  may 
deal  with  it  and  ezerdae  control  orer  it  as  fuUy  at  oyer  the  land,  and 
may,  for  that  pnrpooe,  dig  wells  or  reservoirs  on  his  land,  althongh,  hy  so 
doing,  the  water  is  prevented  from  ronning  into  or  drained  from  wells  or 
springs  on  adjoining  land:  Brown  ▼.  lUitui,  25  Conn.  594;  S.  C,  27  Id.  04; 
Emporia  ▼.  Soden,  25  Kan.  606,  citing  the  principal  case.  See,  as  to  the 
right  to  drain  snbterraneaa  waters,  the  note  to  Cfardner  v.  Newbwrgh,  7  Am. 
Dec  534.  Am  to  the  right  to  drain  a  swamp  on  one's  own  land,  for  the  pur- 
pose of  improving  it,  where  the  filtration  of  water  into  a  stream  mnnintg 
through  another's  land  is  thereby  destroyed,  and  the  volume  of  water  in  the 
stream  diminished,  see  Thayer  v.  Brooks,  49  Am.  Dec  474. 

Prior  ArPBOPBiATiOK  ov  Watxr  of  Stbrax,  rights  aoqiilied  by;  See 
the  note  to  Meaih  v.  WUlkmu^  43  Am.  Dee. 
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GiTT  OF  Tallahassee  v.  Fobtunb. 

[S  Flobida,  19.] 

OK  THK  Cask  Lies  against  a  Mttkicipal  Corpobatiok  for  noB* 
feaMnoe  in  permittmg  il  Urge  ditch,  gully,  or  chasm  to  remain  at  ona 
end  of  a  puhlio  street,  Into  which  the  plaintiff^s  mare  falls  and  snstains 
injuries  from  which  she  dies. 

pLAiKTuy  MUST  Snow  Hb  Acted  with  Common  Prudence  and  Cabb  to 
maintain  an  action  of  trespass  on  the  case  against  a  monicipal  corpora- 
tion for  damages  sustained  for  its  non-feasance  in  permittiDg  a  puhlio 
nniaanoe  to  renudn. 

Pbbsok  Hitohino  Hobsk  in  Public  Street  is  not  Guilty  of  Neou- 
OKNCB  where  the  horse  eteapes  and  falls  into  a  ditch  in  the  street,  which 
the  municipality  carelessly  allows  to  remain  open,  so  as  to  bar  his  actioo 
against  the  dty. 

Appkal  from  a  judgment  of  the  Leon  county  circuit  court 
The  opinion  states  the  case. 

Archer  f  for  the  appellant. 

Papyt  contra. 

By  Court,  Lanoasteb,  J.  Fortune,  the  appellee  in  this  court, 
brought  suit  by  action  of  trespass  on  the  case,  against  the  ap- 
pellant, the  city  of  Tallahassee,  in  Leon  county  circuit  court, 
alleging  that  a  certain  street  within  the  corporate  limits  of  said 
city  is,  and  for  a  long  time  has  been,  a  common  highway  lor  the 
good  citizens  of  Florida,  and  their  horses  and  cattle,  to  go,  re- 
turn, pass  and  repass,  at  their  will  and  pleasure,  at  all  times. 
That  plaintiff,  on  the  third  of  October,  a.  d.  1848,  was  possessed 
of  a  gray  mare  of  great  value,  to  wit,  of  the  value  one  hundred 
and  twenty-five  dollars.     That  said  mare  was  employed  by  the 

868 


Jan.  1850.]   Cmr  of  Tallahassee  v.  Fortune.  859 

plaintiff  on  said  third  day  of  October  in  a  lawful  manner,  ac- 
cording to  the  common  usage  and  custom.  That  the  shreet 
aforesaid  was  in  the  other  parts  thereof,  except  the  east  end,  in 
good  repair  and  condition,  and  passable  for  men  and  horses; 
that  at  the  east  end  of  said  street,  there  was  a  large  ditch,  gullj, 
or  chasm,  which  obstructed  the  free  passage  of  the  same.  That 
defendant,  in  no  wise  ignorant  that  said  east  end  of  said  street 
was  out  of  repair,  and  ruinous  and  impassable,  permitted  the 
same  so  to  remain  on  the  aforesaid  third  day  of  October,  and 
(or  a  long  time  before  that  time,  and  omitted,  contrary  to 
the  legal  duty  of  said  corporation,  to  fill  up  and  repair  the  said 
ditch,  gully,  or  chasm,  whereby  the  said  mare  of  the  plaintiff, 
then  and  there  passing  by,  along,  and  over  the  said  street,  fell 
into  the  said  ditch,  gully,  or  chasm,  and  thereby  became  so 
much  injured  and  bruised,  that  she  died  of  the  injuries  and 
bruises  occasioned  by  her  fall  as  aforesaid. 

To  which  declaration  the  defendant,  by  its  attorney,  filed  a 
general  demurrer;  which  demurrer  was  overruled  by  the  court, 
and  an  inquiry  of  damages  awarded  to  the  plaintiff.  Where* 
upon  the  defendant  appealed  to  this  court,  and  assigned  as 
grounds  for  its  appeal  the  following,  to  wit:  1.  Trespass  does 
not  lie  against  a  municipal  corporation.  2.  If  the  action  lies, 
the  declaration  in  this  case  shows  that  the  injury  resulted  from 
the  negligence  of  the  plaintiff. 

The  first  ground  assigned  will  now  be  considered,  to  wit: 
Whether  trespass  lies  against  a  municipal  corporation;  and  it 
was  urged  in  argument  that  actions  for  torts  can  only  be  main- 
tained against  money  corporations.  To  understand  the  force  of 
this  objection,  it  may  be  necessary  to  look  at  the  powers  of  the 
city  of  Tallahassee,  as  conferred  by  the  act  entitled  ''An  act  to 
incorporate  the  city  of  Tallahassee,"  approved  the  second  of 
March,  1840:  Pamphlet  Laws,  42.  This  is  a  private  act  of 
the  legislature — ^was  referred  to  as  such  by  both  counsel  in  the 
argument  before  this  court;  but  we  think  may  be  noticed  under 
the  provision  of  the  statute  of  November  12,  1828,  which  ren- 
ders it  unnecessary  to  plead  specially  private  acts:  See  Tho. 
Dig.  332. 

The  act  of  incorporation  provides  that,  by  their  corporate  name 
(City  of  Tallahassee),  they  may  sue  and  be  sued,  plead  and  be 
impleaded,  and  do  all  other  acts  as  natural  persons — ^may  pur- 
chase and  hold  real,  personal,  and  mixed  property,  and  dispose  of 
the  same  for  the  benefit  of  the  city.  By  the  second  section,  the 
government  is  vested  in  a  city  council,  composed  of  an  intendant 
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and  eight  councilmen^  of  prescribed  qualifications.  Bj  the  third 
section  of  the  act  of  incorporation,  very  large  power  and  au- 
thority are  vested  in  the  city  council,  and  among  others,  the 
power  and  authority  **  to  prevent  and  remove  nuisances/'  and 
generally  '*  to  provide  for  the  interior  police  and  good  govern- 
ment of  the  dij"  By  this  section  power  is  given  to  said  city 
council  to  levy  taxes  for  the  purposes  recited  in  the  preceding 
section. 

We  were  referred  to  several  cases  to  show  that  this  action  will 
not  lie;  all  of  which  will  be  noticed.  The  first  is  Towle  v.  The 
Ccmmcn  Cautunl  of  Alexandria,  8  Pet.  398^10.  In  that  case, 
the  plaintiff  brought  his  action  on  the  case,  against  the  defend- 
ant, for  damages  charged  to  have  been  sustained  by  him,  by 
reason  of  their  failing  to  take  bond  and  security  from  an  auc- 
tioneer, licensed  by  them  for  certain  years,  as  alleged,  contrary 
to  the  statutory  duty  of  the  said  corporation.  To  the  declaration, 
a  general  demurrer  was  filed,  which  was  sustained.  Whereupon, 
the  plaintiff  presented  a  writ  of  error  to  the  supreme  court. 
Chief  Justice  Marshall,  in  delivering  the  opinion  of  that  court, 
said:  "  The  common  council  had  granted  a  license  to  cany  on 
the  trade  of  an  auctioneer,  which  the  law  did  not  empower  that 
body  to  grant."  That  *'  he  is  not  an  officer  or  agent  of  the  cor- 
poration, but  is  understood  to  act  entirely  for  himself,  as  a 
tavern-keeper,  or  any  other  person  who  may  carry  on  business 
under  a  license  from  the  corporate  body.  The  injury  alleged  in 
the  declaration,  as  the  foundation  of  the  action,  is  the  omission 
to  take  the  bond  required  by  law.  Now,  if  the  common  council 
was  not  required  or  enabled  by  law  to  take  a  bond,  the  action 
can  not  be  sustained."  And  upon  this  reasoning  the  demurrer 
was  held  good,  and  the  judgment  below  affirmed.  But  the  court 
says  in  that  case:  "  That  corporations  are  bound  by  their  con- 
tracts, is  admitted;  that  money  corporations,  or  those  canying 
on  business  for  themselves,  are  liable  for  torts,  is  well  8ettied« 
But  that  a  legislative  corporation,  established  as  a  part  of  the 
government  of  the  country,  is  liable  for  losses  sustained  by  non- 
feasance— by  an  omission  of  a  corporate  body  to  observe  a  law  of 
its  own,  in  which  no  penalty  is  provided,  is  a  principle  for  which 
we  can  find  no  precedent.  We  are  not  prepared  to  make  one 
in  this  case." 

In  the  above  case,  the  point  as  to  the  right  of  the  plaintiff  to 
have  his  action  on  the  case  against  the  corporation  does  not  ap* 
pear  to  have  been  made  or  decided;  but  the  case  went  off  on 
the  ground  that  defendants  did  not  appear  to  be  non-fea8ors«  by 
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omittiBg  to  do  anything  'which,  by  the  act  of  their  incorporation^ 
they  were  aathoiized  or  required  to  do. 

In  the  case  of  Hawthorn  y.  The  City  of  St.  Louia^  11  Mo.  60 
[47  Am.  Dec.  141],  the  only  qnestion  is,  whether  the  salary  of 
an  officer  of  the  corporation  can  be  subject  to  an  execution 
against  such  officer  by  a  proceeding  by  garnishment  against  the 
city.  The  court  holds  that  it  can  not,  and  in  this  particular  dis* 
tinguiahes  between  its  being  a  public  municipal  corporation  and 
a  priTate  corporation,  such  as  banks,  insurance  companies,  and 
similar  incorporations.  We  do  not  see  that  this  authority  de- 
cides anything  touching  the  question  in  regard  to  the  bringing 
of  an  action  on  the  case  against  a  corporation  for  non-feasance, 
by  which  any  one  has  sustained  a  special  damage. 

The  case  of  Edtoards  v.  The  Union  Bank  of  Florida,  1  Fla.  136- 
155,  is  an  action  of  trespass  vi  et  armiSy  brought  by  the  plaintifF 
against  the  corporation  of  the  Union  Bank.  The  question  is 
there  raised  whether  this  action  will  lie  against  a  corporation, 
and  after  an  elaborate  examination  of  the  authorities,  the  court 
hold  the  action  well  brought — ^but  this  was  an  action  against  a 
pxivate  money  coi-poration.  And  we  must  now  look  to  see 
whether  trespass  can  be  maintained  against  other  corporations 
aggregate.  In  the  case  of  Riddle  t.  Proprietors  of  Locks  and 
Canals  en  Merrimao  River ,  7  Mass.  189  [5  Am.  Dec.  35],  Par- 
sons, 0.  J.,  deliyering  the  opinion  of  the  court,  says:  "It  is 
one  of  the  maxims  of  the  common  law,  that  a  man  specially  in- 
jured by  the  breach  of  duty  of  another,  shall  have  his  remedy 
by  action.  If  the  breach  of  duty  be  by  an  individual,  there  is 
no  question,  and  why  should  a  corporation  receiying  its  corpo- 
rate powers,  and  obliged  by  its  corporate  duties  with  its  own 
consent,  be  an  exception,  when  it  has,  or  must  be  supposed  to 
have,  an  equivalent  for  its  consent  7*  **  We  distinguish  between 
proper  aggregate  corporations  and  the  inhabitants  of  any  dis- 
trict, who  are  by  statute  invested  with  particular  powers  without 
their  consent.  These  are  in  the  books  sometimes  called  *  quasi 
corporations.'  Of  this  description  are  counties  or  hundreds  in 
England,  and  counties,  towns,  etc.,  in  this  state  [Massachu- 
sette;  and  counties  and  townships  in  Florida].  Although 
fuaai  corporations  are  liable  to  information  or  indictment  for 
the  neglect  of  a  public  duty  imposed  on  them  by  law,  yet  it  is 
settled  in  the  case  of  RusseU  et  al,  v.  Inhabitants  of  the  County  of 
Devon,  2  T.  B.  667,  that  no  private  action  can  be  maintained 
against  them  for  a  breach  of  corporate  duty,  unless  such  action 
be  given  by  statute.    And  the  sound  reason  is,  that  having  no 
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oorporate  fund  and  no  legal  means  of  obtaining  one,  each  cor- 
porator would  be  liable  to  satisfy  any  judgment  rendered  against 
the  corporation.  This  burden  the  common  law  will  not  impose 
— but  in  cases  where  the  statute  is  an  authority,  to  which  every 
man  must  be  considered  as  assenting.  But  in  regular  corpo- 
rations, which  have  or  are  supposed  to  have  a  corporate  fund, 
this  reason  does  not  apply." 

And  he  cites  with  approbatioD  the  case  of  Mayor  of  Lynn  y. 
Turner,  1  Cowp.  86,  where  the  principle  is  established  that 
"  case  will  lie  against  a  corporation  for  neglect  of  a  corporate 
duty,  by  which  the  plaintiff  suffers."  The  doctrine  of  this  last 
case  appears  to  be  sustained  in  New  York.  In  the  case  of  The 
People  V.  Corporation  of  Albany,  11  Wend.  543  [27  Am.  Dec.  95], 
Nelson,  J.,  delivering  the  opinion  of  the  court,  says:  **  It  is  well 
settled  that  when  a  corporation  or  an  individual  is  bound  to 
^ipepair  a  public  highway  or  navigable  river,  they  are  liable  to 
indictment  for  neglect  of  their  duty.  An  indictment  and  an 
information  are  the  only  remedies  to  which  the  public  can  re- 
sort for  a  redress  of  their  grievances  in  this  respect.  If  an 
individual  has  suffered  a  particular  injury,  he  may  recover  his 
loss  by  an  action  on  the  case,"  for  which  position  many  author- 
ities are  there  cited.  The  same  doctrine  is  asserted  1  Co.  Lit. 
66  a:  ''  But  the  law  for  this  common  nuisance  has  provided  an 
apt  remedy,  and  that  is  presentment  in  the  leete  or  in  the  tome, 
unlesse  any  man  hath  a  particular  damage,  as  if  he  or  his  horse 
fell  into  the  ditch,  whereby  he  received  hurt  and  losse,  there  for 
this  special  damage,  which  is  not  common  to  others,  he  shall  have 
an  action  upon  his  case.  And  all  this  was  resolved  by  the  court 
in  the  king's  bench."  And  again,  in  3  Bla.  Com.  219,  the  same 
doctrine  is  recognized,  as  well  also  as  the  doctrine  that  a  ditch 
dug  across  a  common  highway  is  a  common  nuisance.  4  Id. 
167,  defines  a  common-law  nuisance  thus:  ''  The  doing  a  thing 
to  the  annoyance  of  all  the  king's  subjects,  or  the  neglecting  to 
do  a  thing  which  the  public  good  requires."  We  can  have  little 
difficulty  in  asserting  that  the  large  ditch,  gully,  or  chasm, 
situated  in  the  east  end  of  the  street,  named  in  the  declaration, 
which  street  was  a  common  highway,  as  asserted  by  the  declara- 
tion and  admitted  by  the  demurrer,  was  a  common  nilisance: 
that  the  corporation  of  the  city  of  Tallahassee  is  an  aggregate 
corporation,  which  has  or  may  be  supposed  to  have  a  common 
fund,  as  it  has  the  power  of  assessing  and  collecting  taxes,  and 
the  power  to  purchase  and  hold  personal,  real,  and  mixed  prop* 
eriy.    It  has  also  the  power  to  prevent  and  remove  nuisances. 
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and  provide  for  the  interior  police  and  good  government  of  the 
cify.  It  was  contended  by  appellee,  in  argument  (and  not  de- 
nied bv  appellant),  as  we  think,  with  much  propriety,  that  the 
legal  power  to  remove  nuisances,  having  been  conferred  on  the 
corporation  by  statute,  carried  with  it  the  implied  legal  obliga- 
tion to  remove  them. 

It  is  therefore  the  opinion  of  the  court,  that  the  city  of  Talla- 
hassee was  guilty  of  a  non-feasance  in  permitting  the  nuisance 
(uentioned  on  appellee's  declaration  to  remain,  and  plaintiff 
having  lost  his  mare  by  means  of  her  falling  into  the  said  com- 
mon nuisance,  and  being  thereby  bruised  so  that  she  died,  he 
is  entitled  to  have  an  action  of  trespass  on  the  case  against  the 
Baid  corporation,  for  said  special  damage,  unless  it  occurred  by 
his  own  gross  negligence.  And  this  brings  us  to  consider  the 
second  objection  of  appellants. 

The  following  statement  was  agreed  by  counsel  to  be  a  part 
of  the  averments  in  the  declaration  as  demurred  to:  ''On  the 
third  day  of  October,  George  W.  Qutchins,  who  had  been  using 
Fortune's  mare,  returned  with  her  and  hitched  her  near  the 
place  where  Fortune's  tin-shop  was  kept.  The  mare  got  loose^ 
and  nothing  more  was  seen  or  heard  of  her  until  next  morning, 
although  diligent  search  was  made  for  her  as  soon  as  it  was  dis- 
covered she  had  got  away.  She  was  found  next  morning  in  the 
bottom  of  the  chasm  complained  of,  which  was  immediately 
opposite  the  lot  in  which  she  was  usually  kept.  The  mare  was 
badly  hurt  and  died  on  the  day  she  was  discovered."  Parker, 
e.  J.,  says,  in  the  case  of  Smith  v.  Smith,  2  Pick.  624  [13  Am. 
Dec.  464]:  **  To  entitle  the  plaintiff  to  an  action  of  damages 
resulting  from  a  nuisance,  he  must  show  that  he  acted  with 
common  and  ordinary  care."  And  so  we  take  the  law  to  be;  if 
a  person  should  go  headlong  with  his  beast  upon  a  nuisance, 
which  (with  ordinary  care)  he  might  have  avoided,  be  ought  not 
to  have  damages  for  his  loss  in  consequence  of  his  own  reck- 
lessness. In  effect  this  was  decided  in  the  case  of  BuUerfield  v. 
Ibrrester,  11  East,  60.  The  facts  of  the  preseot  case  show 
that  Fortune's  mare,  after  being  used,  was  hitched  before  his 
tin-shop,  and  where  of  course  she  could  not  remain  long  without 
notice.  It  is  the  custom  of  the  people  generally,  when  in  the 
streets,  to  hitch  their  horses  to  a  hook,  peg,  post,  tree,  or  rack, 
and  leave  them  while  the  riders  attend  respectively  to  their  own 
business.  The  thing  is  daily  (and  frequently  every  day)  done 
by  the  most  careful  as  well  as  by  careless  persons,  and  can  not, 
in  our  opinion,  form  a  ground  of  allegation,  of  negligence  or 
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want  of  ordinary  oare^  in  the  plaintiff;  but  horses  so  hitched 
often  escape,  and  this  is  accident  rather  than  negligence.  The 
mare  then  having  broken  loose,  or  having  accidentally  eactk'ped 
from  her  fastening,  it  is  presumed  sought  to  retam  to  her 
accustomed  inclosure  or  stall,  as  it  was  contiguous  to  the  chasm 
complained  of,  and  on  her  way  thither  fell  in  and  was  lost  as 
the  facts  appear.  Had  not  the  chasm  been  in  the  street,  it  is 
reasonable  to  suppose  that  the  mare  would  have  returned  to 
her  stable  without  damage.  It  was,  therefore,  the  direct  cause 
of  her  death  and  of  her  owner's  loss.  It  ^as  there  in  conse- 
quence of  the  wrongful  negligence  of  the  defendant,  and  in 
our  opinion  it  ought  to  pay  the  damages  such  non-feasance 
occasioned. 
The  judgment  of  the  court  below  is  afBrmed  with  costs. 
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Bee  JoMB  y.  Ifihab^anU  qf  WaUham,  60  Am.  Deo.  783,  and  note  dting  pr»- 
vioas  caaes  in  this  seriea;  Timawasnda  R,  R,  Co.  t.  Mwnqtt^  49  Id.  289.  In 
BrounUng  ▼.  CUy  qf  Springfield,  17  BL  146,  the  ooort,  after  a  review  of  the 
eaaes,  said  the  deduction  from  them  was,  that  where  a  specifio  duty  to  repair 
was  fully  and  completely  enjoined,  and  fall  and  adequate  powen  and  meana 
were  provided  or  pat  within  the  power  of  the  person  or  corporation  to  {no- 
vide,  the  obligation  was  perfect,  and  the  liability  for  neglect  redprooal  for  the 
special  damages  occasioned  by  it,  and  cited  the  principal  case  as  showing  thai 
the  same  rale  prevailed  in  Florida. 

C05TRIBUT0RT  Kkougsncb:  See  Birge  v.  Oardner,  60  Am.  Dec  261,  and 
note. 

MuiriciPAL  CoBPORATioir  18  Liable  to  Aorioir  of  Tobt:  Meartg  v.  Cbn- 
miuUmen  qf  WUmingtan,  49  Am.  Dec.  412,  and  note. 

LiAsiLiTT  OF  Municipal  Gobfobation  fob  NiGLicrr  to  Bbmovb  Kui- 
■ANOB:  See  People  v.  Albany,  27  Am.  Deo.  95. 


StBOKG  V.   WiLLIB. 

[8  FLoamA,  IM.] 
WflZBB  CbBDITOB  18  APPOIVTKD    TbUSTBB  IN  DbBD  OF  T^ITBT  BT  DkBXOB 

in  favor  of  the  debtor's  wife  and  children,  and  the  oonveyanoe  deekres 
the  property  to  be  "  free  and  exempt  from  the  debts,  contracts,  and  ia- 
combrances  **  of  the  debtor,  if  the  creditor  signs  the  deed  it  ia  equivalent 
to  a  covenant  or  agreement  on  his  part,  that  the  property  shall  be  free 
from  his  own  debt,  and  he  can  not  afterwards  snbjeot  the  property  ta 
his  debt. 
Pabtt  is  not  Pebhittsd  to  Allbob  his  Own  Fbaud;  consequently  a  tnis* 
tee  in  a  deed  of  trust  by  a  debtor,  who  is  also  a  creditor  of  the  debtor^ 
can  not  impeach  the  conveyance  as  fraudulent  so  as  to  subject  the  prop- 
erty to  his  debt. 
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Appeal  from  a  decree  of  the  Escambia  ooonty  drenit  oomt. 
The  opinion  states  the  case. 

B.  2).  WrigJU,  for  the  appellant. 

W.  Andenon,  contra. 

By  (!oiirt,  Baltzell,  J.  This  is  a  suit  in  ohanceiy  by  the  com* 
phkinanty  Strong,  alleging  indebtedness  of  the  late  Alexander  J. 
Dallas,  to  an  amount  of  nearly  six  thousand  dollars,  through  a 
contract  made  in  the  summer  of  1838,  for  the  erection  and  fin- 
ishing a  dwelling-house  on  lot  276,  in  the  city  of  Pensacola. 
The  bill  alleges  that  in  December  of  that  year,  a  deed  of  trust 
was  executed  by  the  said  Dallas  in  behalf  of  his  wife  and  chil- 
dren, whereby  the  said  lot  and  building  and  property  were  con- 
yeyed  to  complainant  and  the  defendant,  Willis,  as  trustees  for 
the  use  and  benefit  of  the  said  wife  and  children.  Complainant 
alleges  that  *'  he  became  a  party  to  the  deed  of  trust  by  accept- 
ing the  trust,  but  with  no  intention  on  his  part  to  surrender  any 
legal  or  equitable  right  which  he  might  have  to  enforce  against 
the  property  of  the  said  Dallas,  the  payment  of  his  debt  above 
mentioned,  and  set  forth,''  and  he  asks  for  a  sale  of  the  trust 
property.  The  defendants  demur  to  the  bill,  and  raise  the  sim- 
ple question  whether  it  is  competent  for  a  party,  after  having 
by  his  signature,  accepted  the  trusts  of  a  deed,  thus  to  complain 
of  it  as  fraudulent.  It  is  purely  a  question  of  law,  and  to  be 
decided  as  if  the  facts  presented  by  the  bill  had  been  admitted 
by  the  answer.  The  office  of  trustee,  his  duty,  rights,  powers, 
and  obligations  are  now  well  ascertained  and  understood  (hav- 
ing been  declared  by  the  courts  in  such  terms)  as  to  create  an 
exclusive  branch  of  equity  jurisprudence.  Amongst  the  rules 
established,  we  recognize  the  following:  '*  The  trustee  holds  the 
estate  for  the  cestui  qvue  trust,  and  to  effect  the  purposes  and  ob- 
jects declared  by  the  deed.''  He  can  not  renounce,  after  accept- 
ance, but  must  execute  its  provisions.  He  is  bound  to  convey, 
at  the  direction  of  his  cestui  que  trust,  and  may  be  compelled  by 
suit  to  fulfill  any  particular  act  of  duty.  If  the  estate  is  assailed, 
his  duty  is  to  protect  it — ^he  may  be  enjoined  from  committing  a 
breach  of  trust,  and  his  laches  or  tort  shall  not  affect  the  cestui 
que  trust.  Bearing  in  mind,  then,  these  principles,  let  us  exam- 
ine thcw  trust  deed  in  the  case  under  consideration,  to  ascertain 
the  duties  imposed  and  the  trusts  and  covenants  assumed  by  the 
trustees,  and  to  see  how  far  the  individual  right  of  one  of  them, 
as  presented  by  this  bill,  may  be  consistent  with  them.  The 
deed  is  in  the  usual  form,  and  as  a  copy  of  it  will  be  given  by 
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the  reporter,  we  refer  only  to  the  material  parts  of  it.  The  con- 
Teyance  is  declared  to  be  in  *'  trust  for  the  sole  and  separate  use, 
benefit,  and  behoof  of  the  sole  and  separate  use  of  the  wife 
and  children,  free  and  exempt  from  the  debts,  contracts,  and 
incumbrances  of  the  said  Alexander  J.  Dallas,  free  from  any 
control,  right,  title,  interest,  or  properly  of  the  said  Dallas," 
and  provides  that  the  rents  and  profits  of  the  lands,  etc.,  shall 
be  appropriated  to  the  support  and  maintenance  of  the  said 
wife  and  children."  This,  undoubtedly,  is  an  express  declar- 
ation on  the  part  of  Willis  and  Strong,  the  trustees  signing 
the  deed,  that  the  property  shall  not  be  disposed  of  to  pay 
the  debts  of  the  grantor,  amongst  which  clearly  would  be 
embraced  debts  due  to  the  trustees  as  well  as  to  any  one 
else.  The  property  is  not  only  to  be  subject  to  the  debts 
of  Dallas,  the  grantor,  but  the  trustees  engage  that  it  shall 
be  appropriated  to  the  support  of  the  family.  If  assailed  by  a 
stranger,  the  duly  of  such  trustee  would  be  to  defend  and  pro- 
tect the  property,  and  he  would  be  compelled  to  do  so. 

Does  he  occupy  a  more  favorable  position  as  far  as  his  own 
rights  are  concerned  ?  Can  he,  who  has  undertaken  by  his  sol- 
emn act  to  defend  this  property,  and  cany  into  effect  its  objects 
and  purposes  of  express  and  specific  character,  be  permitted 
himself  to  turn  round,  repudiate  the  trust,  and  defeat  and  de- 
stroy it? 

If  the  design  of  complainant  was,  as  he  states  it  to  have  been 
in  his  bill,  not  to  surrender  any  equitable  or  legal  right  which 
he  might  have  to  the  property,  he  should  have  insisted  upon  a 
declaration  to  that  effect  in  the  deed,  and  his  neglect  to  do  so 
should  be  regarded  as  a  waiver  on  his  part.  The  deed  is  equiv- 
alent to  a  covenant  or  agreement  on  his  part  that  the  property 
should  be  free  from  his  own  debt,  as  it  undertakes  to  defend  it 
generally  against  the  debts,  contracts,  and  incumbrances  of  the 
grantor.  Not  a  case  has  been  exhibited  to  us  in  which  a  trustee 
has  been  permitted  in  a  court  of  equity  to  occupy  such  an  anom- 
alous position;  and  to  allow  it  would  be  to  assume  a  position 
directly  in  opposition  to  all  the  leading  and  governing  princi- 
ples and  rules  upon  which  this  branch  of  equity  has  been  con- 
structed. This  would,  indeed,  be  giving  judicial  sanction  to 
such  a  design. 

One  of  the  rules  alluded  to  above  is,  that,  in  attempting  an 
injury  to  the  trust  property,  the  trustee  acts  without  warrant, 
and  in  breach  of  his  duty.  What  more  serious  injury — what 
more  intolerable  breach  of  trust,  than  to  assert  a  right  in  th# 
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trast  property  for  his  own  individual  purposes — to  ask  that 
property,  which,  by  his  own  act,  has  been  confided  to  his  care, 
to  guard  and  protect  for  the  wife  and  children  of  the  grantor, 
shall  be  sold  and  appropriated  to  his  own  use  ? 

Another  principle,  common  to  this  as  well  as  to  every  oihex 
branch  of  the  law,  is,  that  a  man  should  not  be  permitted  to  allege 
his  own  fraud.  If  decedent  was  in  debt,  so  as  to  make  this  deed 
a  fraud  as  to  creditors,  complainant  did  wrong  in  aiding  and 
sanctioning  the  act.  It  can  not  be  regarded  as  a  fraud  as  to 
himself — for  by  his  free  act,  his  solemn  deed,  he  has  consented, 
as  he  had  a  full  right  to  do,  that  the  property  should  not  be 
subject  to  his  debts,  but  that  he  would  look  to  other  means  for 
payment.  The  case  of  a  purchaser,  for  a  valuable  consideration, 
with  notice  of  a  prior  fraudulent  sale,  is  not  that  of  complainant. 
As  to  him,  such  sale  is  in  law  a  nullity,  as  if  it  never  bad  been 
made.  It  is  not  a  matter  to  which  he  is  committed,  and  with 
which  he  had  any  connection  or  concern.  It  would  be  different, 
if  such  a  purchaser  had  been  pledged  by  solemn  deed  to  sustain 
the  very  claim  which  he  was  asking  leave  of  the  court  to  assail. 

It  may  be  a  case  of  hardship  for  the  complainant;  but  it  is 
not  the  province  of  the  courts  nor  of  the  law  to  compensate  the 
deficiencies  of  parties,  or  repair  the  consequences  attending  their 
neglect  or  inattention.  If  we  mistake  not,  a  law  of  the  state 
provides  a  lien  to  mechanics,  which  might  have  been  available 
to  complainant — or  he  might,  before  undertaking  the  work,  have 
required  security — or,  by  declining  the  office  of  trustee,  he  might 
have  occupied  the  position  of  a  creditor,  so  as  to  assert  the  de- 
fects or  fraud  in  a  deed  or  deeds  made  to  his  prejudice  or  injury; 
but  he  can  not  be  both  trustee  and  assailant  of  the  trust  deed; 
he  can  not  be  both  maintainer  and  holder  of  the  legal  title,  and 
the  asserter  of  its  invalidity.  For  these  reasons,  we  think  the 
decree  of  the  court  below  must  be  affirmed,  with  costs. 


F&AUDULXlfT  OR  VOLUNTABT  CONVETANCE  IS  BINDING  UPON  THE  PARTIES 

10  It:  Afeux  v.  Anthony,  ante,  274,  and  note;  BriU  v.  Aylett,  ante,  282. 
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[3  Flobida,  176.] 

br  SoiBK  Facias  to  Revive  Judgment  against  Executor,  brought  man 
than  five  years  after  the  death  of  the  decedent,  it  is  necessary  that  the 
plaintiff  should  show  by  his  declaration  that  some  proceedings  have  been 
had  on  the  judgment  within  five  years,  and  that  those  proceedings  have 
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been  onaTftiling,  at  leact  in  ptrt,  in  order  to  prevent  the  bar  of  the  stal- 
nte;  and  it  la  not  requiaite  tbat  the  defendant,  in  a  plea  of  the  statnte  of 
limitations,  state  that  no  proceedings  had  been  had  upon  the  jndgment 
within  five  years. 

Mattxb  Which  Ck)ME8  Mori  Pbopeblt  from  Pla-intifv  need  not  be  stated 
in  the  plea. 

Lands  and  Tbnxmxnts  abb  Subjkct  to  Payment  of  Dsbts,  and  are  liable 
to  be  taken  in  ezecntion  and  sold  in  this  state. 

FOBTT-FIVTH  ChAPTBR  OF  13  EdWABD  I.,  GiVINO  WrIT  OF  SCIBB  FaCSAB,  If 

in  force  here  by  virtue  of  the  provisions  of  the  act  of  November  6,  1829l» 
which  adopts  the  common  and  statute  laws  of  Ehigland  which  are  of  a 
general  and  not  a  local  nature,  with  certain  exceptions  and  provisos. 

Judgment  Lien  Continues,  notwithstanding  Death  of  Debtob,  but  may 
be  lost  by  laches. 

Isr  Case  thbrb  should  bb  Failubb  of  Pebsonal  Aesstb,  it  is  the  duty  of 
the  executor  or  administrator  to  make  application  for  the  sale  of  the  de- 
cedent's realty  in  the  mode  pointed  out  by  the  act  of  March  4, 18il. 

Executors  should  be  Made  Parties  in  Scire  Facias  to  Revivb  Judq- 
if^NT  against  the  heirs  and  terre-tenants  of  the  decedent;  whether  ths 
heirs  and  terre-tenants  should  be  made  parties  or  not  is  questionable,  bat 
the  joining  of  them  is  regular. 

Upon  Demubrer,  Ck>URT  will  Givb  Judgment  for  the  party  who^  on  tha 
whole  case,  appears  to  be  entitled  to  it,  and  against  the  psrty  who  com- 
mitted the  first  error. 


SonuB  facias  upon  a  judgment.    The  opinion  etates  the 

B.  S.  Eayward  and  L.  A.  Thompson,  for  £he  plaintiff  in  eiror 

if.  A.  Long,  contra. 

By  Court,  Douglas,  C.  J.  This  is  a  proceeding  by  scire  facia$ 
issued  out  of  the  circuit  court  of  Leon  conniy  against  the  heirf 
and  terre-tenants  of  Jeremiah  Powell,  deceased,  upon  a  judgment 
obtained  by  the  plaintiff  in  the  superior  court  of  Leon  counly 
at  its  November  term,  a.  d.  1838,  againit  John  Westcott,  jun., 
George  W.  Fletcher,  William  S.  Paulin,  James  D.  Westcott, 
jun.,  and  Jeremiah  Powell,  for  the  sum  of  one  thousand  seren 
huodred  and  eighty-three  dollars  and  fifiy  cents,  etc.  Since 
which  time  (as  appears  by  the  declaration  herein  filed,  which  is  in 
the  usual  form),  the  said  Jeremiah  Powell  has  departed  this  life. 
The  defendants  put  in  a  number  of  pleas  to  this  declaration, 
one  only  of  which,  however,  is  presented  for  our  consideration. 

That  plea  alleges  that ''  heretofore,  to  wit,  on  the  fifteenth  dav 
of  January,  a.  d.  1840,  iu  the  county  of  Leon  aforesaid,  Yiolet 
Powell,  Nathaniel  Hamlin,  and  John  W.  Adams,  duly  qualified 
as  executrix  and  executors  of  the  last  will  and  testament  of 
Jeremiah  Powell,  deceased,  and  letters  testamentaxy  were  there- 
npon  issued  to  the  said  Yiolet  Powell,  Nathaniel  Hamlin,  and 
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John  W.  Adams,  by  the  judge  of  the  county  court  of  said  county 
of  Leon,  sitting  as  a  court  of  probate,  and  that  the  said  9cir0 
faciaa  was  not  sued  out  by  said  plaintiff  within  fiye  years  next  after 
the  said  Violet  Powell,  Nathaniel  Hamlin,  and  John  W.  Adams 
qualified  as  executrix  and  executors  of  the  said  last  will  and 
testament  of  the  said  Jeremiah  Powell,  as  aforesaid,  and  this,'' 
etc. 

To  this  plea  the  plaintiff  filed  a  demurrer,  to  which  there  was 
a  joinder,  and  aft^  argument  had  thereon,  it  was  considered 
and  adjudged  by  the  court  that  the  said  demurrer  be  oveiruledi 
and  that  the  plaintiff  take  nothing  by  his  bill,  etc. 

The  first  question  presented  for  our  consideration,  according 
to  the  course  of  the  argument  at  the  hearing  of  this  cause,  is, 
whether  this  plea,  as  pleaded,  is  a  bar  to  the  action.  It  is  urged 
in  a  printed  argument  (which  is  now  before  us),  and  which  does 
much  credit  to  the  gentlexoan  who  prepared  it,  that  the  plea  is 
insufficient.  It  is  based  upon  the  act  of  November  10, 1828^ 
Thomp.  Dig.  444,  sec.  3,  note  2,  which  says:  ''No  action  of 
debt  shall  be  brought  against  any  executor  or  administiator,  or 
other  person  having  charge  of  the  estate  of  a  testator  or  intestiftte, 
npon  any  judgment  obtained  against  his  testator  or  intestate,  nor 
shall  any  adre  facias  be  issued  against  any  executor  or  admin- 
istrator or  other  person  having  charge  of  the  estate  as  af oresaid^ 
to  revive  such  judgment,  after  the  expiration  of  five  years  from 
the  qualification  of  such  executor  or  administrator,  or  of  such 
other  person  having  charge  of  the  estate,  and  all  such  judg- 
ments, after  the  expiration  of  five  years,  upon  which  no  pro* 
ceeding  shall  have  been  had,  shall  be  deemed  to  have  been  paid 
and  discharged,  saving,"  etc.  ''  The  plea  [it  is  insisted]  should 
have  stated  not  only  that  five  years  had  elapsed  from  the  quali- 
fication of  said  executrix  and  executors  to  the  suing  out  of  the 
said  scire  /ados,  but  that  no  proceeding  had  been  had  upon 
said  judgment  within  that  time." 

The  general  rule  in  pleading  laid  down  by  Chitty,  volume  1, 
page  229,  is  in  these  words: ''  In  pleading  upon  statutes,  where 
there  is  an  exception  in  the  enacting  clause,  the  plaintiff  must 
show  that  the  defendant  is  not  within  the  exception;  but  if 
there  be  an  exception  in  a  subsequent  clause,  that  is  matter  of 
defense,  and  the  other  party  must  show  it,  to  exempt  himself 
from  the  penalty."  The  same  principle  is  laid  down  in  5  Bac. 
Abr. ,  tit  Statute  L. ;  and  Bex  v.  Stone,  1  East,  646,  in  note;  Bex  v. 
Praiien,  6  T.  R.  559. 

But  the  case  at  bar  does  not  p^^em  to  come  within  this  rule*   The 

JkJC.  Dbo.  VoXm  LII— !M 
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peculiar  prorision  of  our  statate  seems  to  render  it  neoessazy  that 
the  plaintiff  should,  by  his  declaration,  show  that  some  pro- 
ceedings haTe  been  had  on  the  judgment  within  the  five  years» 
and  that  those  proceedings  have  been  unavailable,  in  part  at 
least;  otherwise,  he  will  show  that  he  is  proceeding  on  a  judg- 
ment that  has,  in  fact,  been  paid,  or  that  in  law  is  deemed  to 
have  been  paid  and  discharged.  For  instance,  in  this  very  case, 
the  plaintiff  sets  out  in  the  declaration  the  record  of  the  judg- 
ment in  the  court  below,  rendered  on  the  ninth  day  of  Novem- 
ber, A.  D.  1838,  more  than  seven  years  before  the  commence- 
ment of  this  suit,  which  was  not  instituted  until  more  than  six 
years  had  elapsed  after  the  said  Yiolet  Powell,  Nathaniel 
Hamlin,  and  John  W.  Adams  had  been  duly  qualified  as  execu- 
trix and  executors  of  the  last  will  and  testament  of  the  said 
Jeremiah  Powell,  deceased.  If  any  proceedings  were  had  upon 
that  judgment  in  the  mean  time,  they  form  a  part  of  the  record^ 
and  should  appear  in  it;  as  no  such  proceedings  appear  by 
the  record  to  be  had  in  five  years  after  the  qualification  of  the 
said  executrix  and  executors,  as  set  forth  in  the  plea  we  are  con- 
sideringy  or  before  the  commencement  of  this  suit,  and  none 
are  alleged  in  the  declaration  to  have  taken  place,  it  is  to  be 
presumed  that  none  were  had,  and  the  law,  therefore,  decrees 
the  judgment  to  have  been  paid  and  satisfied.  The  words  of 
the  statute  are,  **  shall  be  deemed  to  have  been  paid  and  dis- 
charged," saving,  etc.  The  word  *' discharged,"  as  defined  by 
Webster,  in  his  dictionary,  edition  of  1848,  page  339,  means 
'Ipaid,  released,  acquitted,  freed  from  debt,  performed,  exe- 
cuted." The  plaintiff,  therefore,  is  endeavoring  to  recover  a 
debt,  which,  according  to  his  own  showing,  appears  to  have  no 
existence.  He  might  haVe  relieved  himself  from  this  dilemma 
(if  the  fact  were  so)  that  a  Jieri  facias  had  been  issued  on  this 
judgment,  and  returned  nuUa  bona,  or  only  in  part  satisfied;  or 
that  other  proceedings  were  had,  if  any  had  been  had;  this 
would  have  placed  him  rectus  in  curia.  As  it  is,  he  seems  to 
have  no  standing  in  court.  This  case,  too,  appears  to  come 
within  another  rule  of  pleading,  viz.;  that  matter  which  comes 
more  properly  from  the  plaintiff  need  not  be  stated  in  the  plea: 
Oriswold  v.  National  Ins.  Co.,  3  Cow.  96.  But  it  is  contended 
that  the  law  does  not  absolutely  require  that  scire  facias  should 
be  sued  out  against  executors  or  administrators  within  five  years; 
it  is  admitted,  however,  that  it  must  be  done,  or  some  proceed*- 
ing  had  upon  the  judgment,  in  order  to  do  away  the  presump* 
tion  of  payment. 
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Another  important  question  azises  in  this  case — one  which  the 
learned  counsel  for  the  plaintiff  seemed  to  consider  as  decisiYe 
of  the  one  we  ha^e  discussed,  which  is  this:  ''Could  the  ex- 
ecutrix and  executors  of  Powell  have  been  properly  made  de- 
fendants to  this  scire  facias  f  If  they  could,  then  it  is  admitted 
that  the  above  statute  of  limitations  may  haye  been  correctly 
pleaded  in  bar  of  this  action/'  The  argument  is,  that  ''the 
judgment  upon  which  this  scire  facias  issued  was  founded  upon 
a  joint  contract — ^it  was  a  joint  judgment;  and  in  case  of  a  joint 
contract,  if  one  of  the  parties  die,  his  executor  or  administrator 
is  at  law  discharged  from  liability,  and  the  survivors  can  alone 
be  sued;  and  if  the  executor  be  sued,  he  can  either  plead  the 
survivorship  in  bar,  or  give  it  in  evidence  under  the  general 
issue."  "  If  the  contracts  were  several,  or  joint  and  several,  the 
executor  of  the  deceased  may  be  sued  at  law  in  a  separate  ac- 
tion, but  he  can  not  be  sued  jointly  with  the  survivor,  because  one 
is  to  be  charged  de  honis  tesUUoriSf  the  other  de  bonis  propriis.** 
And  1  Chitty's  Pleading,  50,  and  note  4,  is  cited  as  conclusive  of 
this  case;  and  were  it  not  for  several  provisions  of  our  statutes, 
which  have  an  important  bearing  on  this  question,  we  might,  per- 
haps, so  consider  it,  although  we  do  not  very  clearly  perceive  the 
soundness  of  the  distinction  contained  in  the  latter  proposition — 
"  because  one  is  to  be  charged  de  bonis  teskUoris,  and  the  other  de 
bfmis  propriis;  **  for  we  find  it  expressly  laid  down  by  the  law  of 
England,  *'  that  when  judgment  is  against  several  defendants, 
and  one  of  them  dies  before  execution,  since  the  charge  of  the 
judgment  survives  as  to  the  personalty,  though  not  as  to  the 
realty,  the  plaintiff  may  have  scire  facias  framed  upon  the  special 
matter,  viz.,  against  the  survivor,  to  show  cause  why  the  plaint- 
iff should  not  have  execution  against  him  of  his  goods  and 
chattels,  and  a  moiety  of  his  lands,  and  against  the  heirs  and 
terre-tenants  of  the  deceased,  to  show  cause  why  the  plaintiff 
should  not  have  execution  of  the  moiety  of  the  lands  of  the  de- 
ceased, without  mentioning  goods.''  UnderhiU  v.  Devereax,  2 
Saund.  72,  citing  Pardon  v.  Eall^  which  was  decided  by  Lord 
Holt,  in  Trinity  term,  1  Wm.  &  M.,  Garth.  105,  in  which,  it 
seems,  this  doctrine  was  first  held;  and  if  a  scire  facias  might 
be  framed  upon  the  special  matter  in  such  a  case,  we  are  at  a 
loss  to  see  why  the  same  thing  might  not  be  done,  if  by  the  pro- 
visions of  the  law,  the  executors  or  administrators  ought  to  be 
made  parties  with  the  survivors,  or  the  heirs  and  terre-tenants  of 
tlie  deceased,  or  both.  In  2  Tidd's  Practice,  1120,  it  is  said  that 
<«  where  there  were  two  or  more  defendants,  and  one  of  theni 
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died  after  judgment,  and  before  ereoation,  it  was  fonnerly 
holden,  that  the  plaintiff  was  put  to  his  9Gire  facias  against  the 
persoiAal  representatiyes  of  the  deceased;  and  Yelvarton,  208, 
is  cited.  In  taming  to  the  case  of  Spenser  and  Woodward  v. 
The  Earl  of  BuUandy  which  is  the  case  referred  to,  we  find  it 
laid  down, per  iciam  curiam^  Yelyerton,  J., ''  that  although  the 
writ  of  error  is  bat  to  disdiarge  the  plaintiff,  yet,  if  the  judg- 
ment be  affirmed,  the  charge  will  fall  on  the  executor  of  him 
that  is  dead,  and  does  not  sarviye  to  the  other;  and,  therefore, 
the  executor  of  Woodward  most  be  made  party,  that  he  may 
plead  in  saltation  of  the  testator's  goods." 

Now,  although  this  case  seems  to  haye  been  oyerruled  by 
Lord  Holt,  in  the  case  cited  from  Oarthew,  yet,  we  shall  see  by 
and  by,  that  it  has  a  bearing  upon  this  case.  And  in  a  note  to 
the  case  of  l¥eihewy  y.  Ackland^  and  Oreen  y.  AcJdand,  2  Saund. 
48  c,  it  is  said,  "  at  common  low,  the  plaintiff  might  take  the 
goods  of  the  surriyor  in  execution  by  a  Jieri  facias.  But  under 
the  statute  of  Westminster  2,  he  must  sue  out  an  elegii  against 
the  lands  of  the  surriyor,  and  also  of  the  heir  and  terre-tenants 
of  the  deceased,  and  must  sue  out  a  scire  facias  against  the  snr- 
yiyor,  and  the  heir  and  terre-tenants  of  the  deceased.  For  it 
seems  that  where  the  lands  of  seyeral  are  charged  with  a  debt, 
it  shall  not  lie  wholly  upon  the  surriyor,  as  if  a  recognizance  be 
acknowledged  by  seyeral,  the  lands  of  all  are  thereby  become 
chargeable,  and  execution  must  be  equally  made,  and  if  one 
dies,  the  creditor  must  bring  a  scire  facias  against  his  heirs  and 
terre-tenants  and  also  against  the  surriyors.  But  it  is  otherwise, 
where  the  lands  are  not  boimd,  as  if  two  enter  into  a  bond  and 
one  dies  before  judgment,  the  surriyor  shall  be  charged,"  cit- 
ing Lampion  y.  CoUingtooody  4  Mod.  814.  bo,  where  judgment 
in  debt  was  had  against  two,  one  died,  the  plaintiff  brought 
scire  facias  against  the  surriyor  only;  the  defendant  pleaded 
that  the  other  had  left  lands  and  an  heir  upon  whom  they  de- 
scended, and  demanded  judgment  if  he  should  be  compelled  to 
answer,  without  the  heir  being  warned.  To  which  the  plaintiff 
demurred,  and  judgment  was  giyen  that  the  defendant  should 
answer,  for  the  judgment  is  against  the  person.  And  although 
by  the  statute  of  Westminster  2,  which  giyes  the  scire  facias  and 
elegit,  he  may  charge  the  lands  and  make  the  judgment  real;  jel 
it  is  at  his  election  to  proceed  against  the  personalty  if  he  wilL 
But  if  he  will  take  out  execution  upon  the  real  lien,  the  change 
^ust  be  equally  against  both.  This  proceeding  against  the 
Biaiety  of  the  lands  in  the  hands  of  the  surriyors,  and  the  moiely 
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in  the  hands  of  the  heirs  and  teire-tenants,  originated  under  the 
statute  of  Westminster  2»  18  Edward  I.,  which  gaye  the  wire 
/acias  and  elegit,  and  jenabled  the  plaintiff  to  extend  half  the 
lands  of  each  of  the  parties  defendant  until  the  debt  was  paid. 

Our  statute  gives  a  more  extended  remedy,  by  providing  that 
lands  and  tenements  (as  well  as)  goods  and  chattels  shall  be  sub* 
ject  to  the  payment  of  debts,  and  shall  be  liable  to  be  taken  in 
execution  and  sold:  Thomp.  Dig.  855,  sec.  2,  note  1;  and  there- 
fore it  is  contended,  as  in  England  the  plaintiff  in  scire  faciaa 
iras  entitled  to  proceed  against  half  the  land,  he  may  here  have 
execution  of  the  whole.  This  question  depends  entirely  upon  the 
provisions  of  our  own  statute.  The  eighteenth  chapter  x>f  18 
Edward  I.,  which  gives  the  elegit,  is  not  in  force  in  this  state, 
because  it  is  inconsistent  with  divers  provisions  of  the  acts  of  our 
general  assembly,  and  especially  those  which  provide  for  the 
sale  of  land  on  execution.  But  the  forty-fifth  chapter,  which 
gives  the  writ  of  scire  facias,  is  in  force  here  by  virtue  of  the 
provisions  of  the  act  of  November  6, 1829,  vrhich  adopts  the 
common  and  statute  laws  of  England,  which  are  of  a  general 
and  not  a  local  nature,  with  certain  exceptions  and  provisos: 
See  Id.  21,  sec.  1,  note  2.  The  act  of  the  twelfth  of  Februaiy, 
1884,  Id.  860, 867,  sec.  4,  note  1,  declares,  that  *'  every  judgment 
at  law  and  decree  in  equity  which  shall  be  entered  and  pro- 
nounced in  any  of  the  courts  of  this  state,  shall  create  a  lien  and 
be  binding  upon  the  real  estate  of  the  defendant  or  defendants." 
How  far  this  provision  applies  to  judgments  rendered  against 
executors  or  administrators,  it  is  not  necessaiy  now  to  deter- 
mine. The  difference  between  the  effect  of  a  judgment  in  Eng- 
land under  the  statute  of  elegit,  and  a  judgment  or  decree  rendered 
in  this  state  under  our  statute,  was  noticed  by  the  court  in  the 
case  of  Mbsely  v.  Edwards,  at  the  last  term:  2  Fla.  434.  Under 
the  former,  the  lien  did  not  attach  until  the  writ  was  issued  and 
levied;  it  then  had  relation  back  and  cut  out  all  intermediate 
incumbrances,  and  remained  a  lien  tmtil  the  debt  was  discharged. 

Our  statute,  by  the  natural  import  of  its  terms,  makes  a  judg- 
ment at  law,  or  decree  in  equity,  a  lien  upon  the  lands  of  the 
debtor,  which  binds  from  its  rendition.  It  is  not  supposed  that 
the  death  of  a  defendant  destroys  this  lien,  as  remarked  in  the 
ease  of  Fillyau  and  Wife  v.  Laverty,  8  Fla.  72,  decided  at  the 
present  term.  We  see  no  good  reason  why  the  death  of  a  de- 
fendant should  make  the  plaintiff's  condition  any  worse  than  it 
was  before;  his  lien  continues,  but  he  may  lose  it  by  his  laches. 
**A11  debts  and  demands  of  whatsoever  nature  against  the  estate 
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of  anj  testator,  or  intestate,  which  shall  not  be  exhibited  in  two 
years,  shall  be  forever  barred;  provided  that  the  executor  or  ad- 
ministrator shall,  byadTertisement  to  be  published  once  a  week, 
for  the  space  of  four  weeks,  in  some  newspaper  printed  in  this 
state,  give  notice  to  all  persons  having  claims  or  demands 
against  the  estate  that  their  claims  and  demands  will  be  barred 
at  the  expiration  of  the  period  aforesaid,  unless  exhibited  within 
the  same: "  Thomp.  Dig.  206,  note  6.  A  party  who  claims  a  debt 
against  an  estate  by  virtue  of  a  judgment,  and  does  not  exhibit 
it  to  the  executor  or  administiator  within  that  time,  renders 
himself  liable  to  have  the  bar  of  non-claim  set  up  against  him. 
So,  if  he  lets  his  judgment  stand  five  years  after  the  qualifica- 
tion of  the  executors  or  administrators,  or  other  person  having 
charge  of  the  estate,  without  any  proceedings  being  had  upon 
it,  he  renders  himself  liable  to  a  plea  of  the  statute,  and  may 
lose  the  benefit  of  his  lien.  If  his  lien  continues,  the  question 
is.  How  is  that  right  to  be  enforced  in  such  a  case  as  this?  Were 
it  not  a  joint  judgment  upon  a  joint  contract,  the  case  would  be 
attended  with  less  embarrassment;  being  such  a  judgment  on 
such  a  contract,  it  is  by  no  means  clear  of  dijOSculty.  Our  stat* 
ute  provides  that  real  estate  shall  be  considered  assets  in  the 
hands  of  executors  and  administrators:  Duval's  Comp.  186; 
Thomp.  Dig.  202,  sec.  7,  note  2. 

In  England,  on  scire  facias  to  heirs  and  terre-tenants,  the  ex- 
ecutor and  administrator  was  not  made  a  party,  because,  accord- 
ing to  the  ruling  of  Lord  Holt,  in  ParUon  v.  HaU,  Carth.  105, 
above  cited,  which  has  ever  since  been  followed,  the  personalty 
surviving,  the  remedy  to  recover  it  must  survive;  but  the  rem- 
edy against  the  lands  could  only  be  against  the  survivor,  and 
the  heirs  and  terre-tenants  of  the  deceased,  and  not  against  his 
personal  representative.  The  reporter  in  that  case  says,  *'  that 
all  the  personal  charge  shall  survive  against  John  Hall  alone  was 
agreed  on  all  sides"  (though  the  authorities  in  the  margin  are 
quite  the  contrary),  citing  Spenser  v.  Hulland,  Yelv.  208,  and 
other  authorities.  There  the  lands  are  not  assets  in  the  hands 
of  executors  and  administrators  for  the  payment  of  debts,  but 
descended  to  the  heir  or  eldest  son  upon  the  principle  of  primo- 
geniture. "  When  the  emperors,"  says  Sir  William  Blackstone, 
2  Com.  183,  ''  began  to  create  honorary  feuds  or  titles  of  nobil- 
ity, it  was  found  necessary  (in  order  to  preserve  their  dignity)  to 
make  them  impartible,  or  (as  they  styled  ihem)/euda  individiuit 
and  in  consequence  descendible  to  the  eldest  son  alone." 

Here  all  "the  real  estate  is  to  be  considered  assets  in  the 
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bands  of  execuioni  or  administiators — assets,  sub  modo  or  con- 
ditional assets:"  Oilckrisl,  J.,  etc.,  t.  FUyau  and  Wife,  2  Fla.  99. 
They  are  assets  for  the  payment  of  debts  in  all  cases  where  the 
personal  estate  is  exhausted,  and  may  become  so  before.  The 
%ct  of  the  seTenteenth  of  Febmaiy,  1833,  sec.  4,  Duval  Comp. 
137,  Thomp.  Dig.  203,  note  3,  enacts  **  that  the  judge  of  probate 
or  officer  discharging  the  functions  of  ordinaiy,  may  order  and 
decree  a  sale  (in  like  manner  as  to  supply  the  deficiency  of  per- 
sonal assets)  of  the  real  estate  of  any  deceased  person,  in  prefer- 
ence to  a  sale  of  slaves  where  it  may  be  necessary  for  the  pay* 
ment  of  just  and  lawful  debts,  or  demands  against  his  estate^ 
and  when  it  may  be  deemed  most  beneficial  to  the  heirs,  legal 
representatives,  or  devisees  of  the  estate."  The  act  of  March 
4, 1841,  Thomp.  Dig.  203,  204,  note  6,  declares  ''  that  it  shall 
be  lawful  for  any  administrator  of  any  deceased  intestate,  or 
the  executor  of  any  deceased  testator,  who  has  not  power,  by 
the  will  of  the  testator,  to  sell  real  estate  for  the  puipose  of 
paying  debts,  or  to  make  more  equal  distribution  amongst  the 
heirs  or  devisees  or  legatees,  to  file  a  petition  in  the  circuit 
court  of  the  county  in  which  the  letters  of  administration  or 
letters  testamentary  were  granted,  etc.,  for  the  sale  of  the  real 
estate."  This  act  is  set  forth,  and  the  views  of  this  court  so 
fully  expressed  upon  it,  in  OUchrist,  J.,  etc.,  v.  FUyau  and  Wife^ 
2  Fla.  96-100,  above  cited,  that  it  is  deemed  unnecessary  to  en- 
large upon  it  here.  This  court,  in  that  case,  held  that  it  did 
not  repeal  the  act  of  1833,  further  than  changing  the  mode  by 
which  executors  and  administrators  were  enabled  to  sell  real 
estate  for  the  payment  of  debts  where  there  is  a  deficiency  of 
personal  assets;  on  the  contrary,  that  the  law  of  1841  is  a  vir- 
tual affirmance  of  that  of  1833,  which  asserts  that  lands  shall  be 
assets;  indeed,  its  provisions,  as  there  held,  are  more  extensive, 
as  it  enables  an  executor  or  administrator  to  sell  real  estate  to 
make  more  equal  distribution,  etc.  It  is  clearly  the  duty  of  the 
executor  or  administrator,  in  case  there  should  be  a  failure  of 
personal  assets,  to  make  application  for  the  sale  of  lands  in  the 
mode  pointed  out.  It  is  not  a  matter  with  him  (said  the  court) 
of  mere  discretion;  being  assets,  they  must  carry  with  them  the 
incidents  of  assets;  the  rents  and  profits  of  the  land  constitute 
a  fund  for  the  payment  of  creditors,  and  it  is  obvious  that  the 
law  intended  that  the  whole  estate  shoidd  be  subject  to  the  pay- 
ment of  debts:  2  Fla.  97,  supra.  Upon  the  death  of  the  an- 
•cestor,  the  fee  vests  in  the  heir  by  our  statute  of  descents,  but 
tie  takes  it  subject  to  the  debts  of  the  testator  or  intestate.    If 
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the  testator  or  intestate  has  entered  into  any  written  agreement 
or  oontract  for  the  conveyanoe  of  real  estate  (in  this  state),  the 
•xeoutor  or  administrator  (and  not  the  heir)  is  by  statute  au- 
thorized and  empowered  to  execute  such  conveyance. 

Had  the  hiw  in  these  respects  been  the  same  in  England  that 
it  is  here,  we  think  that  the  ruling  of  the  courts  there  would,  in 
a  case  like  this,  have  been  diflbrent.  They  hold  that  where  any 
new  person  is  either  to  be  better  or  worse  by  the  execution, 
there  must  be  a  Bcire  facia8f  because  he  is  a  stranger,  to  make 
him  a  party  to  the  judgment.  As  in  the  case  of  an  executor  or 
administrator:  Pennoir  y.  Brace,  1  Salk.  819;  S.  0.,  9ub  nam, 
Fenoyer  t.  Brace,  1  Ld.  Baym.  244,  Holt,  0.  J.,  held  that  a 
capiae,  or  fieri  faciaa,  being  in  the  personalty,  might  sur?iTe, 
and  might  be  sued  against  the  survivors,  without  a  scire  facias; 
otherwise  of  an  elegit,  for  there  the  heir  is  to  be  contributaiy: 
Id.,  citing  2  Inst.  471;  WtUiams  v.  Keinshame,  2  Dyer,  176; 
Mad.  Ca.  138;  and  WtUiams  v.  Gary,  4  Mod.  404. 

Now  an  executor  or  administrator  should  be  made  a  party  to 
a  scire  facias  here,  for  the  same  reason,  viz.,  because  he  is  con- 
tributary,  and  he  is  a  new  person,  a  stranger  to  the  judgment, 
and  to  be  better  or  worse  by  the  execution;  and  it  is  laid  down 
as  a  general  rule,  that,  in  all  cases  where  the  inheritance  or 
freehold  is  affected,  the  tenant  of  the  freehold  is  to  be  made  a 
pariy:  8  Bac.  Abr.,  ed.  1848,  p.  612.  Telverton  says,  page 
209,  supra,  "  the  executor  must  be  made  a  party,  that  he  may 
plead  in  salvation  of  the  testator's  goods."  Is  it  not  quite  aa 
important  that  he  should  have  an  opportunity  to  plead  in  salva- 
tion of  the  testator's  lands,  where  they  fall  into  his  hands  as 
assets — assets  for  the  payment  of  debts,  and  it  may  be  for 
distribution?  He  can  not  plead  plene  administravit,  until  the 
real,  as  well  as  personal,  assets  have  been  exhausted;  he  is 
required  to  pay  all  the  debts  of  the  estate,  which  are  fairly  and 
justly  due,  and  the  order  in  which  they  are  to  be  paid  is  pre- 
scribed. First,  the  necessary  funeral  expenses;  debts  due  for 
board  and  lodging  during  the  last  sickness  of  the  deceased; 
next,  physicians'  and  surgeons'  bills,  and  debts  incurred  foi 
nursing  and  other  attendance,  and  for  medicines  by  an  apothe- 
cary, during  the  last  sickness  of  the  deceased;  next,  judgments 
of  record,  rendered  and  docketed  in  this  state  in  the  life-time 
of  the  deceased,  and  all  debts  due  the  state;  and  finally,  all 
other  debts,  whether  by  specialty  or  otherwise,  without  distinc- 
tion of  rank:  Thomp.  Dig.  206,  notes  8,  4;  Duval's  Comp.  176, 
186. 
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The  lands  are,  therefore,  assets  in  the  hands  of  the  ezeoators, 
for  the  payment  of  this  very  judgment,  if  it  has  not  been  paid, 
or  is  not  by  law  deemed  to  be  paid,  and  is  not  otherwise  barred; 
and  if  the  personal  assets  in  their  hands  can  not  be  reached  in 
this  case,  because,  as  contended,  the  judgment  does  not  surviye 
as  to  them — yet  it  does,  by  the  rules  of  the  English  laws,  surviye 
as  to  the  zealfy;  and  these  executors,  standing  in  the  place  of  the 
heirs  in  that  regard,  so  far  as  the  debts  due  by  the  estate  are 
eonoemed,  they  should  ha^e  been  made  parties  to  this  scire  facias, 
and  had  an  opportunity  to  plead  in  salvation  of  these  lands. 

Whether  it  was  necessary  that  the  heirs  and  terre-tenants 
should  haye  been  made  parties  or  not,  may  be  more  questionable; 
it  may  be  proper  to  remark  here,  that  if  these  lands  can  be  con- 
sidered assets  in  their  hands  for  the  payment  of  this  debt,  then 
they  are  persons,  other  than  executors,  in  charge  of  the  estate, 
and  are  properly  made  parties  to  this  proceeding;  but  if  the 
lands  are  not  assets  in  their  hands  for  the  payment  of  the  debt, 
then  the  scire  faciaa  will  not  lie  against  them.  We  have  seen, 
that  if  **  they  have  the  estate  itself,"  as  is  contended,  it  is  sub- 
ject to  the  payment  of  this  debt,  and  the  executors  hold  it  as 
assets  for  that  purpose,  and  hare  a  right  to  the  rents  and  profits; 
ihey  hold  it  not  only  for  the  payment  of  this  debt  in  particular, 
but  for  the  payment  of  all  the  debts  of  the  testator,  which  were 
due  or  owing  at  his  death,  and  not  yet  paid,  or  barred  by  any 
statute  of  limitation,  and  the  heirs,  so  far  as  they  are  in  charge 
of  it,  hold  it  for  the  same  purpose. 

In  the  case  of  Reynolds,  AdrtCr,  et  aL  y.  Henderson,  Adm'r,  2 
Gilm.  118,  which  was  a  scire  facias  against  the  heirs,  terre-ten- 
ants, and  administrator,  to  enforce  the  payment  of  a  judgment 
rendered  against  the  intestate  in  his  life-time,  where  the  ques- 
tion of  lien  arose  as  here,  service  was  upon  all,  and  held  regular, 
and  we  so  consider  it  in  this  case. 

In  the  case  of  BeU  et  al.  v.  The  Heirs  of  Robinson,  1  Stew.  193, 
195,  the  chief  justice,  delivering  the  opinion  of  the  court,  said: 
'*  Our  statute  of  1812  gives  to  judgments  and  decrees  a  lien  on 
the  lands  and  tenements,  etc.,  and  directs  that  the  clerk  shall 
frame  the  execution  accordingly. '*  The  clerks  of  our  courts, 
without  any  such  express  direction  by  statute,  have  framed  an 
execution  to  meet  the  provisions  of  our  statutes,  which  subject 
lands  to  levy  and  sale  on  execution,  and  this  is  in  accordance 
with  a  rule  of  law  as  old  as  the  institution  of  a  court  of  chancery, 
that  where  a  case  arose,  and  therd  was  no  writ  to  suit  it,  the 
elerks  in  chancery  should  frame  one. 
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We  do  not,  therefore,  perodye  any  insuperable  difEloultj. 
were  it  necessary  in  such  a  case  as  this,  again  to  change  the  form 
of  the  execution,  so  as  to  make  it  reach  either  the  i-eal  or  per- 
sonal, or  both,  in  the  hands  of  the  executor  or  administrator. 
We  are  not  so  strongly  attached  to  technical  rules,  as  to  be  un- 
willing to  overturn  them,  when  they  stand  in  the  way  of  the 
administiation  of  substantial  justice;  and  our  statutes  have 
opened  a  way  for  us  to  do  so.  Whether,  however,  such  a 
change  in  the  process  may  be  necessary,  or  can  be  made,  we 
shall  leave  to  be  decided  when  a  proper  case  shall  arise,  and  the 
question  shall  be  directly  presented. 

From  the  view  we  have  taken  of  this  case,  we  consider  the 
plea  a  good  bar  to  the  action;  but  were  it  otherwise,  we  should 
feel  constrained  to  act  in  consonance  with  the  rule,  that,  upon 
demurrer,  the  court  will  give  judgment  for  the  pariy  who,  on 
the  whole  case,  appears  to  be  entitled  to  it,  and  against  the  partj 
who  committed  the  first  error:  Egberts  v.  Dibble,  3  McLean,  86; 
Oreathouse  v.  Dunlap,  Id.  303;  Hosenberg  v.  McKaine,  8  Bich.  L. 
145;  ParkhUl  v.  The  Union  Bank,  1  Pla.  131;  Steph.  on  PL  144; 
1  Ch.  PI.  707,  and  authorities  there  cited  in  note  1096;  and  for 
reasons  above  stated,  adjudge  the  declaration  bad. 

The  judgment  of  the  ^ourt  below  is  therefore  affirmed,  with 
costs. 


LiABiLiTT  OF  Land  to  Bxsoutiok  at  Ck>MMOV  Law,  and  under  the  «u1y 
English  statnes:  See  Bank  qfUtka  v.  Meraereau,  49  Am.  Deo,  189,  and  note. 

SciRB  Facias  Lies  to  Make  Executobs  Paatiis,  when:  See  Dibble  v. 
Tayhr,  42  Am.  Deo.  368;  also  Hanson  v.  Barnes*  Lessee,  22  Id.  322.  As  to 
when  a  scL  fa,  should  name  the  terre-tenants,  see  Chakwn  v.  HoUenback,  16 
Id.  587. 

At  Common  Law,  Exboutob  ob  Administbatob  oould  not  Sell  Real 
Estate  of  the  deoeased  for  the  payment  of  his  debts,  unless  expressly  ohaxged 
for  that  purpose:  Ticknor  v.  Harris,  40  Am.  Deo.  186. 

Death  of  Detendant,  Eifeot  of,  on  Judgment  Lien:  See  JB!x  parte  Dbmh 
12  Am.  Deo.  92;  JoTies  v.  Jones,  18  Id.  327;  Coombs  v.  Jordan,  22  Id.  236. 

Demukbeb  Bbinos  Whole  Reoobd  befobb  Cqubt,  and  upon  ezaminatios 
Judgment  will  be  given  against  a  party  who  oonunitted  the  first  fault:  Dom' 
meU  ▼.  Jcnes,  48  Am.  Deo.  69,  and  note. 
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Gabpenteb  v.  MoBbidb. 

[8  TLomsDJL,  309.] 
G0A3U>IAK  GAV  DO  NoTHHTG  TO  PRBJTTDIOS  HIS  WaBD. 

Whxbi  Guabdiak  Tsanstbbs  Obligation  Dub  Wabd  in  Pathbnt  of 
HIS  Own  Dbbt,  the  purchaser,  if  he  has  notice,  takes  it  at  his  peril,  and 
the  ward  can  charge  him  with  the  obligation. 

PiBsoNs  AoQUiBiNO  Pbopebtt  Bound  bt  Tbust,  with  Notiob  of  the  tnist» 
are  considered  as  trustees. 

IBVANT  WaBOS  mat  AfIIBM  OB  DISAF7IBM  TbANSFEB  BT  GUABDIAN  of  SB 

obligation  due  them,  on  arriving  at  age,  and  may  pursue  the  trust  fund. 

Appeal  from  a  decree  of  the  Leon  circuit  court.  The  opinion 
ttfttes  the  case. 

By  Court,  Hawkins,  J.  The  complainants  in  this  case  come 
into  court  and  claim  the  proceeds  of  what  is  termed  the  McBride 
obligation,  transferred  by  A.  B.  S.  Hunter  to  Leigh  Bead,  in 
part  payment  for  lands  and  negroes  sold  by  Bead  to  Hunter. 
This  instrument  is  in  the  following  words: 

<<  Exhibit  F. — Condition  of  a  bargain  and  cale  made  and  en- 
tered into  between  Archibald  B.  S.  and  James  M.  Hunter  and 
A.  B.  S.  Hunter,  guardian  of  William  H.,  Hiram  S.,  and  Grace 
Fenton  Hunter,  minor  heirs  of  Adam  Hunter,  late  of  the  county 
of  Gadsden,  deceased,  of  the  one  part,  and  Joseph  McBride,  of 
the  couniy  aforesaid  (all  of  the  territory  of  Florida),  of  the 
other  part,  witnesseth:  That  the  said  parties  of  the  first  part 
have  sold  to  said  McBride  all  the  land,  negroes,^  stock,  and 
eyery  other  thing  or  things  upon  or  belonging  to  said  plaatation 
and  premises  belonging  to  said  estate,  and  hereby  bind  them- 
selves in  the  sum  of  twenty  thousand  dollars  to  make,  or  cause 
to  be  made,  to  him  good  and  sufficient  titles  to  the  property 
aforesaid,  as  soon  as  it  can  legally  be  done;  and  said  McBride 
shall  give  them  (or  deposit  in  the  clerk's  office)  his  notes  (with 
securiiy)  for  fourteen  thousand  dollars  (deducting  or  settling 
what  tiiey  may  owe  him),  payable  at  the  following  times,  viz. : 
^  thousand  dollars  on  the  first  of  May,  1839,  two  thousand 
on  the  first  of  May,  1840,  two  thousand  on  the  first  of  May, 
1841,  two  thousand  on  the  first  of  May,  1842,  and  two  thousand 
on  the  first  of  May,  1848,  all  with  interest  from  ihe  first  of  May, 
next;  and  said  McBride  binds  himself  in  the  sum  of  twenty 
thousand  dollars  to  give,  or  cause  to  be  given,  the  before-de- 
scribed noiBB  whenever  the  parties  aforesaid  shall  make,  or  cause 
to  be  made,  to  him  good  and  sufficient  titles  and  bills  of  sale  for 
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the  before-described  properly.    Witness  our  hands  and  seals^ 
this  thirtieth  day  of  January,  a.  d.  1838. 
''  Test. :  J.  D.  Edwabds. 
'<  (Signed)  A.  B.  S.  Hunteb.         [Seal.] 

**  Jakes  M.  HnimEB.        [Seal.] 
''Abch.  B.  S.  Hustkr,    [SeaL] 

Guardian  for  the  nunors. 
"Joseph  McBbidb.  [Seal.]" 

"  I  hereby  certify,  that  A.  B.  S.  Hunter  has  made  me  a  deed 
to  the  land,  which,  if  I  can  not  get  a  legal  title  to  the  whole  of 
the  property,  I  am  to  deed  back  to  him  again.  Witness  my 
band,  this  third  April,  1888. 

' '  (Signed)  Joseph  McBBmx. 

"Test.:  H.  DoGOETT, 

"  D.  S.  MoBbtoe." 

They  set  forth  in  their  bill  that  Grace  F.  and  Hiram  Hunter 
are  two  of  the  children  of  Adam  Hunter,  deceased,  and  as  such 
entitled  to  a  distributive  share  of  the  estate  of  their  father — ^that 
on  the  twenty-seventh  of  January,  1837,  they  were  minors,  and 
A.  B.  S.  Hunter  was  at  that  time  the  guardian,  and  so  continued 
until  his  death,  in  1841.  That  a  partition  of  the  estate  of  their 
father  was  had,  as  will  be  seen  by  reference  to  the  report  of  the 
commissioners  upon  the  record,  and  that  by  this  partition  a 
separate  and  perfect  title  was  made  to  said  property.  That  on  the 
thirtieth  day  of  January,  1838,  Joseph  McBride  purchased  all  the 
estate  of  their  father,  and  gave  the  obligation  as  before  set  forth, 
never  having  executed  the  notes,  but  duplicate  originals  of  it  were 
retained  by  said  McBride  and  by  A.  B.  S.  Hunter,  their  guard- 
ian. That  said  Hunter,  on  becoming  indebted  to  Leigh  Bead, 
the  intestate  of  B.  H.  Bradford,  delivered,  as  they  are  informed 
that  said  Bradford  contends,  the  said  obligation  to  said  Bead  aa 
collateral  security  for  certain  notes,  which  said  Bead  held 
against  him.  That  they  believe  a  part  of  said  obligation  had 
been  paid  to  Al  B.  S.  Hunter  before  it  was  delivered  to  Bead,  and 
further  payments  afterwards.  That  there  is  about  six  thousand 
dollars  due  still  on  said  obligation.  The  whole  obligation  was 
then  due  in  equal  portions  to  the  complainants,  and  their  three 
brothers,  A.  B.  S. ,  James  M. ,  and  William  A.  Hunter — the  latter 
has  since  died  without  wife  or  child.  That  the  whole  of  the 
money  collected  amounted  to  more  than  the  shares  of  the  three 
brothers  and  has  been  used  by  James  M.  and  A.  B.  S.  Hunter, 
and  that  complainants  have  never  received  any  portion  of  the 
money  due  on  said  obligation.    They  now  claim  the  balance  due 
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on  said  obligation,  which  ihey  state  is  claimed  by  Bradford,  ad- 
ministrator of  Bead,  and  charge  that  this  balance  belongs  to 
ihem,  being  part  of  the  consideration  for  which  the  property 
was  sold.  That  on  their  coming  of  age  they  haye  made  bills  of 
sale  of  their  portion  of  the  said  property  to  the  executor  of 
HcBride. 

The  answers  of  Mrs.  McBride  and  Haughton  and  the  answer 
of  James  M.  Hunter  admit  the  allegations  of  complainants'  bill 
to  be  true,  whilst  that  of  Bradford,  not  denying  the  matters  and 
things  set  forth  in  said  bill,  nevertheless  insists  that  theMcBiide. 
obligation  belongs  to  the  estate  of  Bead,  he  having  received  it 
in  his  life-time  by  regular  transfer  from  A.  B.  S.  Himter,  in  part 
payment  for  the  land  and  negroes  purchased  from  him  by  Hun- 
ter for  himself  and  the  other  heirs  of  Adam  Hunter,  and  that 
therefore  the  bill  is  without  equity. 

The  first  question  here  is.  Had  A.  B.  B.  Hunter  a  legal  right 
to  transfer  the  obligation  to  Bead  so  as  to  convey  the  interests 
of  the  complainants,  at  that  time  minors,  and  he  their  guardian  ? 
It  is  unnecessary  to  enter  into  an  elaborate  statement  as  to  the 
duties  which  a  guardian  should  perform  to  his  wards.  That 
subject  was  fully  discussed  by  the  bench  and  the  bar  in  the  case 
of  WiUiama  v.  Mbseley,  2  Fla.  304.  He  can  do  nothing  to  preju- 
dice his  ward.  Considered  as  a  trustee,  he  can  not  alien  the 
trust  fund  in  payment  of  his  own  debt:  OraffY.  CcuUemariy  5 
Band.  196  [16  Am.  Dec.  741];  nor  alter  the  destination  of  the 
fund  for  which  it  was  originally  intended:  Olaas  v.  Baxter ^  4 
Desau.  154;  HUl  v.  Simpson,  7  Yes.  152.  When  a  court  can  pro- 
nounce a  contract  to  be  to  the  prejudice  of  the  infant,  it  is  void: 
BayUs  v.  Dineley,  3  Man.  &  Sel.  481;  UnUed  Stales  v.  Bainbridge^ 
1  Mason,  82.  Chancellor  Kent,  speaking  of  the  rights  of  guard- 
ians, uses  this  language:  '^  Though  it  be  not  in  the  ordinaiy 
course  of  the  guardian's  administration  to  sell  the  personal 
property  of  his  ward,  yet  he  has  the  legal  right  to  do  it,  for  it  is 
entirely  under  his  control  and  management,  and  is  not  obliged 
to  apply  to  this  court  for  direction  in  every  particular  case.'* 
"  The  case  of  third  persons  dealing  with  executors  and  adminis- 
trators in  their  representative  character  is  analogous,  and  throws 
strong  light  on  the  subject."  Lord  Eenyon,  the  master  of  the 
rolls,  admitted  that  in  general,  the  purchaser  from  the  executor, 
of  the  testator's  assets,  was  not  bound  to  see  to  the  application 
of  the  money,  but  if  upon  the  face  of  the  assignment  of  the 
property  it  appeared  to  have  been  in  satisfaction  of  a  private 
debt  of  the-executor,  the  sale  was  fraudulent  against  the  persons 


882  Caefenteb  v.  McBride.  [Florida^ 

interested  under  the  will,  and  equity  could  relieve.  The  same 
doctrine  is  held  in  ScoU  v.  Tyler,  Dick.  712.  And  Lord  Thurlow 
held  that  if  one  concerted  with  the  executor  to  obtain  the  effects 
of  an  estate  in  extinguishing  the  private  debt  of  the  executor, 
or  in  any  other  manner,  contrary  to  the  duty  of  the  office  of 
executor,  the  purchaser  would  be  liable.  In  HiU  v.  Stephens,  7 
Yes.  152,  Sir  William  Grant  made  a  decree  setting  aside  the 
transfer  of  assets  by  an  executor  to  secure  a  debt  of  the  executor 
under  circumstances  of  gross  negligence,  though  not  of  direct 
fraud  in  the  creditor,  to  whom  they  were  transferred.  The  de* 
cisions  in  the  above  cases  are  sustained  by  Chancellor  Kent, 
who  uses  this  language:  "I  have  looked  pretty  fully  into  the 
decisions  in  the  analogous  case  of  a  purchaser  from  an  executor 
of  a  testator's  assets,  and  they  all  agree  in  this,  that  the  purchaser 
is  safe,  if  he  is  no  party  to  any  fraud  in  the  executor,  and  has 
no  knowledge  or  proof  that  the  executor  intended  to  misapply 
the  proceeds,  or  was  in  fact  by  the  very  transaction,  applying 
them  to  the  extinguishment  of  his  own  private  debt:"  Meld  v« 
Schieffelin  etal.,1  Johns.  Ch.  151  [11  Am.  Dec.  441]. 

It  is  superfluous  to  remark  that,  under  the  circumstances  of 
this  case.  Bead  was  fully  aware  that  the  transfer  of  the  McBride 
obligation  to  him  was  to  pay  a  debt  of  Hunter,  the  guardian — 
that,  on  its  very  face,  it  contained  notice  of  the  fiduciary  char- 
acter of  Hunter;  and  the  transfer  to  him  being  out  of  the  ordi- 
nary duties  of  the  guardian,  he  took  the  obligation  at  his  peril, 
and  was  guilty  of  negligence  in  not  ascertaining  whether 
Hunter  had  the  right  to  assign  the  obligation  to  him.  Of 
course,  we  refer  only  to  the  interest  of  complainants  secured  by 
the  obligation.  It  was  a  trust  fund  in  the  hands  of  Hunter,  the 
guardian,  and  it  is  a  familiar  rule  of  courts  of  equity,  that  all 
persons  acquiring  property  bound  by  a  trust  shall  be  considered 
as  trustees.  ''If  a  trustee  purchase  property  with  the  trust 
funds,  there  is  a  resulting  trust  for  the  cestui  que  trust;  so  that 
he  may  either  claim  a  beneficial  right  to  the  property,  or  at  his 
election,  claim  a  lien  upon  the  property,  for  the  security  of  the 
money  invested  in  it;  and  if  the  trustee  sell,  the  purchaser  from 
him,  with  notice  of  the  trust,  stands  in  the  shoes  of  the  trustee:" 
Turner  v.  Street,  2  Band.  408  [14  Am.  Dec.  792].  *'  Trusts  are 
not  only  enforced  against  those  persons  who  are  rightfully  pos- 
sessed of  the  trust  property  as  trustees,  but  against  all  persona 
who  come  into  possession  of  the  property  bound  by  the  trust, 
with  notice  of  such  trust:"  Adair  v.  Shaw,  1  Sch.  &  Lef.  262. 

Even  if  this  fund  secured  by  the  obligation  has  gone  into  the 
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hands  of  Bead»  equity  would  follow  it  and  hold  it  snlyject  to  the 
claim  of  complainants;  and,  aforHori,  will  it  restrain  its  taking 
the  direction  asked  for  bj  Bead's  administrator,  unless  there 
are  equitable  circumstances  rendering  it  proper  that  it  should 
do  so? 

James  M.  Hunter  says  that  there  was  no  understanding  that 
the  Bead  property  was  purchased  for  the  benefit  of  all  the  heirs, 
and  does  not  know  whether  Hiram  and  Grace  knew  of  the 
transfer  of  the  McBride  obligation,  but  is  inclined  to  think  that 
they  did  not  know  it  at  the  time.  But  whether  they  knew  of  it 
or  not  is  immaterial,  as  they  were  infants,  and  on  their  coming 
of  age,  they  might  affirm  or  disaffirm  the  transfer.  James  M. 
Hunter  further  says,  that  the  complainants  have  never  received 
from  him  or  his  intestate,  in  property  or  money,  any  portion 
or  the  McBride  obligation,  and  that  it  never  was  agreed  between 
him  and  A.  B.  S.  Hunter  that  he  should  pay  complainants  their 
share.  The  complainants  can  not  now  look  to  the  property 
purchased  by  A.  B.  S.  Hunter,  for  their  portion  of  the  debt 
secured  by  the  McBride  obligation;  and  though  they  might 
I\ave  recourse  upon  the  bond  of  their  guardian,  still  that  is 
matter  at  their  option,  and  they  have  a  right  to  pursue  the  trust 
fund,  that  being  the  legitimate  source  from  which  they  can  de- 
rive payment. 

It  is  true  the  complainants,  on  attaining  their  majority,  af- 
firmed the  sale  to  McBride,  but  this  can  not,  by  any  means,  be 
regarded  as  a  confirmation  of  the  transfer  of  the  obligation,  so 
far  as  their  portion  was  concerned,  to  Bead;  and,  indeed,  after 
a  careful  inspection  of  the  record,  we  can  see  no  act  on  their 
part  that  actually  or  impliedly  ratifies  this  assignment  by  Hunter 
to  Bead,  or  that  goes  to  show  any  intention  on  their  part  of  re- 
linquishing the  claim  upon  the  trust  fund.  Deeming  their  equi- 
ties, therefore,  in  this  behalf  perfect  and  far  superior  to  that  of  the 
estate  of  Bead,  we  think  that  they  should  be  the  recipients  of  the 
balance  of  the  proceeds  arising  from  the  McBride  obligation,  it 
appearing  that  this  amount  does  not  exceed  the  sum  to  which 
they  are  entitled  as  their  share  of  that  obligation. 

The  court,  therefore,  directs  the  following  judgment  to  be 
entered,  to  wit: 

Be  it  remembered  that  this  cause  being  heard  upon  a  tran- 
script of  the  record  of  Leon  circuit  court,  by  appeal  from  the 
decree  rendered  therein,  and  the  same  being  fully  considerel 
by  this  court,  it  is  ordered,  adjudged,  and  decreed,  that  the 
decree  of  the  circuit  court  of  Leon  county  be,  and  the  same  is 
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hereby,  rerersed.  And  this  court,  proceeding  to  render  sudi 
decree  as  ehottld  haye  been  rendered  in  the  court  below,  doth 
further  order,  adjudge,  and  decree,  that  oomphunants  are  en* 
titled  to  the  bdnefit  of  the  decree  heretofore  rendered  in  thia 
cause  against  Julia  F.  McBride,  executrix  of  Joseph  McBride, 
deceased,  and  Robert  B.  Haughton,  on  the  twenty-ninth  day  of 
July,  1847,  and  that  the  proceeds  thereof  be  paid  to  them,  re- 
spectiyely,  in  equal  portions;  and  that  complainants  recover 
from  Bichard  H.  Bradford  all  their  costs  expended  in  this  canse» 
and  that  said  Bradford  pay  all  the  costs  of  this  cause,  incurred 
by  reason  of  the  appeal  to  this  court. 


PuBOHABBR  OY  TftUBT  Fbopxbtt  Takss  It  SfTBisoT  TO  TBS  Taon,  If  hb 
ham  notice  thereof,  even  though  he  pays  full  value  for  it:  ffeih  y.  i?.  F.  A  P. 
R.  R.  Co.,  50  Am.  Dec.  88;  see  also  TaiboU*$  Eas'rB  v.  BeWiffdra.  43  Id.  126. 
Ab  to  what  allegations  are  necesaary  to  protect  one  as  an  innocent  pnrohasdr, 
see  Smitheal  t.  G'ray,  34  Id.  644.  But  a  honajide  purohaaer  takes  the  prop- 
erty discharged  of  the  tnut:  8coU  ▼.  OaOagher,  16  Id.  506;  Hwimalr.  Wilder^ 
17  Id.  744;  Craig  v.  Leiper,  24  Id.  470. 

TbUSTXS    CA3X    MOT    DeAL    WITH    TrUST   FUITD   VOB   HBI   OWV  BmHtl 

MWer  ▼.  Davidson,  44  Am.  Dec  715,  and  note. 
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Maxwell  v.  Habbibon. 

[8  Gboboia,  61.] 

Tbvb  Cbitbbioh  fob  Determinino  whether  Amendment  to  CoMniADif 
IS  Allowable  is,  to  inquire  whether  the  proposed  amendment  la  anotiier 
oanse  of  controTersy,  or  \s  upon  the  same  contract  or  injury. 

Wo(BDB  "as  Trustee"  mat  be  Stricken  out  of  CoMPLAnTT  whaivvwr  tfaay 
are  added  to  the  name  of  the  defendant,  eo  as  to  let  the  suit  stand  against 
him  individually. 

Dmilaiutions  aoaikst  Interest  made  by  the  pai^yfrom  whom  the  de- 
fendant afterwards  accepts  a  conveyance  of  the  property  are  competent 
evidence  against  defendant  as  to  the  ownership  of  such  property,  whether 
the  dedarant  were  in  possession  at  the  time  the  declarations  were  mad* 
or  not. 

CWNSBSHIP  IS  Ck>lfCLUSI0N  OF  LaW  FROM  EviliENOE. 

Tbstimont  is  not  Incompetent  as  Containino  Conclusion  of  Law, 
when  a  witness  swears  that  he  never  heard  any  other  person  than  plaint* 
iff  claim  the  property  while  plaintiff  had  possession  and  exercised  own- 
ership; and  such  testimony  is  introduced  merely  to  negative  the  existence 
of  an  adverse  claim  while  plaintiff  was  in  possession. 

BiooRD  OF  Case  Need  not  be  Produced  to  Prove  Testimony  of  Wit- 
ness given  upon  trial  of  such  case.    Such  evidence  is  dehors  the  record. 

Tbttimony  of  Party  may  be  Used  as  Evidence  against  Him,  as  an  ad- 
mission of  the  facts  contained  therein,  when  given  under  oath  in  a 
judidat  proceeding,  or  eren  in  a  voluntary  affidavit. 

Witmsy  NOV  Pkysioian,  may  Give  his  Opinion  as  to  Person's  In- 
SAKiTYy  when  his  opinion  is  accompanied  with  the  reasons  upon  which  it 
is  founded. 

Monos  FOB  KoNsurr,  on  Ground  that  Plaintiff  had  Shown  No  Prop- 
erty IN  Himself,  should  be  overruled  where  there  fs  testimony  of 
several  witnesses  to  the  acknowledgments  of  the  donor,  that  she  had 
given  the  property  to  plaintiff^  that  it  belonged  to  him,  and  that  tht 
donor  had  parted  with  the  possession  and  dominioo  of  the  property. 
Am.  Dko.  Vox..  LII— 2S  189 
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To  CoKsnTDTi  CoHYBBSiON,  possession,  with  a  claim  of  title  advene  to  that 

of  the  true  owner,  is  sufficient. 
RnfAiiTDBB  nr  Slatbs,  to  take  eflbct  and  be  enjoyed  after  a  life  estate,  can 

not  be  created  by  psioL 

Tbotsb  by  Harrison  against  Maxwell  for  a  negro  girl,  Caro* 
line.  Harrison  claimed  under  a  parol  gift  made  in  1843,  from 
Mrs.  Cain,  his  mother.  Maxwell  claimed  under  a  Toluntaiy 
deed  to  him,  made  in  1846,  by  the  same  Mrs.  Cain,  in  trust  for 
Catharine  Bozeman,  her  daughter.  Judgment  for  plaintiff,  and 
defendant  brought  error.  The  points  relied  upon  by  the  plaint- 
iff in  error  are  sufficiently  stated  in  the  opinion  of  the  court, 
with  the  following  exception:  Watts,  referred  to  in  the  opinion 
ef  the  court,  was  not  a  physician,  but  was  allowed  to  testify  as 
follows:  That  in  his  opinion,  from  what  he  saw  of  her  (Mrs. 
Cain),  and  heard  her  say,  she  was  not  at  all  times  in  her  sound 
mind — ^being  some  seyenfy-five  or  eighfy  years  old.  In  a  con* 
yersation  he  had  with  her  on  one  occasion,  at  the  house  of 
plaintiff,  Mrs.  Cain  would  repeat  the  same  thing  over  and  oyer 
again,  and  would  yazy  her  statements  of  the  same  circum* 
stances,  in  complaining  of  the  treatment  she  had  receiyed  from 
her  children. 

£yon,  for  the  plaintiff  in  error. 

K  B.  Broum,  for  the  defendant. 

By  Court,  Lumpkin,  J.  Was  the  amendment  moyed  for  by 
the  plaintiff  allowable  ?  We  think  it  was.  The  true  criterion 
for  determining  whether  an  amendment  is  admissible,  we  take 
to  be  this — whether  the  amendment  proposed  is  another  cause 
of  controyersy,  or  whether  it  is  the  same  contract  or  injury,  and 
a  mere  permission  to  lay  it  in  a  manner  which  the  plaintiff  con- 
siders will  best  correspond  with  the  nature  of  his  complaint, 
and  with  his  proof,  and  the  merits  of  his  case. 

For,  while  the  plaintiff  can  not  introduce  an  entirely  new 
cause  of  action,  he  may,  neyertheless,  add  a  new  count,  sub- 
stantially different  from  the  declaration,  proyided  he  adheres  to 
the  original  cause  of  action.  Accordingly,  it  has  been  held 
that,  in  an  action  for  a  legacy  against  one  charged  as  executor, 
the  plaintiff  may  amend  by  charging  him  as  deyisee:  Ijeighton 
T.  Leighton,  1  Mass.  433. 

Here  it  is  proposed  to  strike  out  the  words  "  as  trustee,"  etc., 
whereyer  they  are  added  to  the  name  of  the  defendant,  so  as  to 
let  the  suit  stand  against  him  indiyidually;  and  we  can  see  no 
objection  to  it.    Troyer  will  not  lie  against  a  trustee  as  such; 
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for  no  one  can  commit  a  tort  in  his  representatiTe  or  fiduciarj 
character.  He  maj  defend,  however,  under  his  title  as  trustee, 
whether  sued  in  that  capacity  or  not.  Had  the  defendant  made 
it  appear  that  he  was  surprised,  on  account  of  the  amendment, 
the  court  would  have  continued  the  case,  at  the  instance  of  the 
amending  party. 

Were  the  declarations  of  Mrs.  Cain,  the  former  owner,  and 
fiom  whom  both  plaintiff  and  defendant  deriye  title,  good,  as 
to  whom  Carolina  belonged,  made  before  she  conveyed  the  girl 
to  Maxwell,  for  the  use  of  Mrs.  Bozeman  ?  The  testimony  is 
contradictoiy  as  to  the  possession  of  the  negro,  when  these 
declarations  were  made.  Some  of  the  witnesses  testify  that  she 
was  in  the  possession  of  Harrison,  the  plaintiff;  others,  that  she 
remained  with  Mrs.  Cain  all  the  while,  and  until  her  death.  All 
agree,  however,  that  the  declarations  were  made  before  the  deed 
of  gift  was  executed  to  Maxwell;  and  inasmuch  as  he  took  a 
conveyance  from  Mrs.  Cain,  subsequent  to  these  admissions, 
he,  it  would  seem,  would  be  estopped  from  denying  property  in 
the  declarant.  If,  then,  they  were  made  when  it  was  against 
her  interest,  and  before  the  adverse  title  accrued,  they  would  be 
competent  evidence:  Bitchy  v.  Martin^  Wright,  441;  Oden  v. 
Slubblefidd,  4  Ala.  40;  May  v.  Gentry,  4  Dev.  &  B.  117;  Ibster 
V.  Nowlin,  4  Mo.  18;  Irving  v.  Irving,  6  Id.  28;  CaldweU  v.  WU" 
»}} ,  2  Spear,  75;  Moriaey  v.  Bunting,  1  Dev.  L.  3;  Jones  v.  Dolby, 
Qa.  Dec,  pt.  1,  44.  In  this  last  case,  the  court  held,  that 
where  property  levied  on  by  execution  is  claimed  by  a  third 
person,  the  declaration  of  the  defendant  in  execution,  prior  to 
his  being  defendant,  may  be  given  in  evidence,  to  sustain  the 
claimant's  title — such  declarations  being  presumptively  against 
his  interest.  It  will  be  perceived,  that  this  is  not  in  conflict 
with  the  decision  of  this  court,  as  to  the  sayings  of  the  defend- 
ant, after  the  relation  of  plaintiff  and  defendant  has  been  created. 

It  is  certainly  true,  that  the  ownership  of  property  is  a  con- 
clusion of  law,  from  the  evidence.  But  the  testimony  objected 
to  was,  that  the  witness  never  heard  any  other  person  than 
Harrison  claim  the  negro  Caroline,  while  he  had  her  in  posses- 
sion, and  exercised  the  ownership.  The  object  of  the  proof  was, 
the  negation  of  any  adverse  claim,  at  or  during  a  particular 
period,  viz.,  while  the  plaintiff  had  her  in  possession,  using  her 
as  his  own. 

Harrison  having  sued  out  a  possessory  warrant,  under  the 
statute,  against  Bozeman,  Maxwell  was  called  on  to  testify  on 
the  trial.    He  stated  that  he,  and  not  Bozeman,  had  the  right 
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to  eontrol  Oaroline;  and  that  he  -wonld  not  gm  her  up  to  Har- 
rison, although  the  decision  might  be  in  his  favor.  This  testi* 
monywas  objected  to,  upon  the  ground  that  thenanant  should 
be  produced,  and  the  evidence  of  the  presiding  magistrate;  and 
for  the  additional  reason  that  theee  admissions  of  Maxwell  were 
made  for  the  purposes  of  that  proceeding  alone,  and  that  it  waa 
not  competent  to  use  them  for  any  other  purpose.  We  appro- 
hffiid  that,  in  order  to  proTC  what  a  witness  swore  to  on  a  particular 
trial,  it  is  not  necessaij  to  produce  the  record  of  the  case.  The 
evidence  sought  to  be  adduced  is  dehors  the  record;  and,  more* 
ovor,  that  it  is  not  competent  for  a  witness  to  limit  or  restrict 
his  testimony  to  the  particular  trial  for  which  it  is  offered.  He 
is  bound,  by  the  obligations  of  his  oath,  to  tell  the  truth.  And 
that  his  evidence,  thus  elicited,  in  a  judicial  proceeding,  or  even 
in  a  voluntary  affidavit,  may  be  used  as  evidence  against  him,  as 
an  admission  of  the  facts  contained  therein,  is  well  settled  by  all 
the  authorities:  Hallett  t.  06rten,  1  Ala.  685;  Den  ex  dem.  Mw- 
thai  V.  Moore,  4  Dev.  &  B.  124;  Davis  v.  Keene,  23  Me.  69. 
And  CTen  the  admissions  of  trustees,  holding  the  legal  title  to 
property,  and  who  are  never  presumed  to  make  admissions  ad* 
Terse  to  the  interests  of  those  for  whom  they  act|  are  competent 
.evidence:  Helm  v.  Steele,  3  Humph.  472. 

We  see  no  objection  to  the  testimony  of  Watts,  as  to  the 
-sanity  of  Mrs.  Cain;  his  opinion  being  accompanied,  as  it  is, 
irith  the  reasons  upon  which  it  is  founded.  It  comes  fully 
within  the  rule  laid  down  by  this  court  in  Potts  v.  Houjse,  6  Qa. 
824. 

Two  grounds  were  occupied  in  the  motion  for  a  nonsuit:  1. 
That  the  plaintiff  had  shown  no  property  in  himself.  2.  That 
he  had  proven  no  conversion  by  Maxwell. 

Several  of  the  witnesses  testified  to  the  acknowledgments  of 
Mrs.  Cain — that  she  had  given  the  girl  to  Harrison — ^that  she 
belonged  to  him — and  that  the  donor  had  parted  with  the  pos- 
session and  dominion  of  the  slave.  This  was  certaioly  enough  to 
carry  the  case  to  the  jury.  As  to  what  constitutes  a  conversion, 
this  court  has  repeatedly  held  that  possession,  with  a  claim  of 
iitle  adverse  to  that  of  the  true  owner,  is  sufficient;  and  this  is 
undoubtedly  the  doctrine  of  the  books:  Dowd  r.Wadsworth,  2 
Pev.  L.  130  [18  Am.  Dec.  567];  Ibwlerv.  Stuart,  1  McCord,  504; 
Jteid  V.  Colcock,  1  Nott  &  M.  592  [9  Am.  Dec.  729] ;  Hutchinson  v. 
Bobo,  1  Bailey  L.  546;  Bristol  t.  Btart,  7  Johns.  254  [5  Am.  Dec. 
564];  Murray  v.  Burling,  10  Id.  172;  Beynolds  v.  Shtder,  5  Cow. 
823.    The  declarations,  therefore,  of  Maxwell  on  the  trial  of  the 


Jan.  1850.]  Maxwell  v.  Habrisok.  389 

possesBoiy  wammt,  that  he  had  the  right  to  control  the  slaye,  and 
that  he  would  not  give  her  up,  eyen  if  poBBession  was  awarded 
by  the  court  to  Harrison,  amounts  to  a  conversion  in  law.  And 
as  it  respects  the  possession,  it  was  clearly  in  Maxwell  as  trustee. 
The  possession  of  Mrs.  Boeeman,  the  catud  que  trusty  was  per- 
mi^srvv  only,  and  was,  in  fact,  his  possession. 

The  court  in  its  charge  to  the  jury,  toward  the  conclusion, 
assumes  the  law  to  be  that  a  remainder  in  slaves,  to  take  effect 
and  be  enjoyed  after  a  life  estate,  may  be  created  by  parol; 
whereas  the  very  contrary  was  ruled  by  this  court  in  Kirkpatrick 
V.  Davidson,  2  Oa.  297.  And  as  there  was  evidence  to  support 
this  charge,  and  the  misdirection  may  have  controlled  the  ver- 
dict of  the  jury,  we  are  compelled,  reluctantly,  to  remand  this 
cause  for  a  new  trial — ^upon  this  ground  alone — affirming  the 
judgment  upon  all  the  other  points  made  in  the  bill  of  excep- 
tions. 

Judgment  reversed. 

OpnnoNS  OF  Non-pbotessional  Witness,  when  admitted  to  prove  in- 
sanity: See  note  to  Dickens  v.  Barber,  6  Am.  Dec.  58;  Orani  v.  Thompson^ 
10  Id.  119;  Morse  v.  Cratoford,  44  Id.  349,  coUecthig  the  prior  eaaes  in  thia 
aeries;  and  PoUs  v.  Bouse,  60  Am.  Dea  329. 

OWKXSSHZP  07  PBorxRTT,  A  CoKCLUBiOK  OF  Law:  See  JhuUap  V.  Berry, 
39  Am.  Dec.  413. 

Dbclabatioss  against  Intxbest,  Mai>e  bevobs  Advxbsb  Tjtlb  Ao- 
CBUED,  Adsissible. — ^The  principal  case  is  cited  as  authority  to  thia  effect 
in  Cloud  V.  Dupree,  28  Qa.  173;  Sterling  v.  Arnold,  54  Id.  693;  Bonner  v. 
Metealf,  58  Id.  237;  Btndsbttry  y.  McKeOer,  59  Id.  305;  Setlie  v.  Alison,  post, 
898.  Aa  to  when  such  deoiasatious  are  admisaible,  see  Matters  t.  Vamer^s 
Ex'rs,  50  AuL  Deo.  114;  Dow  v.  Jewell,  45  Id.  371.  For  the  New  York  rule 
as  to  admission  of  the  dedarations  of  a  former  owner  of  chattels,  see  note  to 
Paige  v,  Cagtoin,  42  Id.  80;  see  also  Abnei/  v.  Kingsland,  44  Id.  491.  Ad- 
missions of  a  party  against  his  interest,  though  he  be  only  a  trustee,  are 
admisaible:  Tenney  v.  Evans,  40  Id.  194,  with  note  referring  to  the  prior 
cases  on  this  subject  in  this  series. 

Reoobd  or  Case,  when  must  be  Puoduoed:  See  Kenan  v.  Hollowap,  50 
Am.  Dec.  162;  MedUn  v.  Platte  County,  40  Id.  135;  Coffman  r.  Hampion,  87 
Id.  511. 

Ck>NyERSiON,  What  Constitutes:  See  Bagsdak  v.  Williams,  49  Am.  Deo. 
406,  and  note  referring  to  prior  oaaes  in  thia  aeries. 

Remawdbb  in  Chattels. — It  is  well  settled  that  a  remainder  may  be 
created  in  chattels:  Note  to  Smiih  T.  v.  Bell,  17  Am.  Dec  798.  But  such  a 
remainder  can  not  be  created  after  a  life  estate,  where  the  life  tenant  has  full 
power  of  disposal:  Id.;  and  Davis  v.  Richardson,  31  Id.  581.  The  principal 
case  is  (dted  as  authority  to  the  effect  that  remainders  in  chattels  can  not  be 
created  by  parol,  in  Burton  v.  Black,  32  Ga.  50;  and  Alderman  v.  Chester,  34 
Id.  156. 

Nonsuit,  when  Qbanted,  and  upon  What  Grounds:  Dain  v.  Cowing,  3i 
Am,  Deo.  585»  with  note  collating  the  prior  cases  in  this  series;  Lillie  v. 
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Hoyt,  40  IcL  360;  Dupri  v.  Bichard,  43  Id.  214;  Cahill  t.  Kaieanazoo  MuL 
Ins,  Co,,  43  Id.  457>  and  note. 

Whstheb  Avbndment  Allowable,  True  Critebion  fob  Determiniko 
is,  whether  proposed -amendment  is  another  caose  of  controversy  or  the  samA 
contract  or  injury.  The  principal  case  is  cited  on  this  point,  in  Ptarmm  ▼. 
RM,  10  Ga.  582.  See,  on  this  subject.  Me  Vkher  v.  Deedy,  50  Am.  Deo.  606; 
Carturight  v.  ChabeHj  49  Id.  742,  and  note  citing  the  prior  caiea  in  this  i 


RoDGEBS  V.  Evans. 

[8  Oboboia,  148.] 

Order  Mads  bt  Ck>URT  of  Coicpetent  Jurirdictiok,  and  remaining  in  foil 
force,  can  not  be  treated  by  any  court  as  a  nullity. 

Judomest  of  Court  Which  has  No  Jurisdiction  of  cause  is  void. 

Where  Court  has  JuRlSDicnoN,  both  of  Cause  and  Parties,  and  pro- 
ceeds erroneously,  the  judgment,  notwithstanding  tlie  error,  is  binding, 
until  it  is  vacated  or  reversed. 

In  Proceeding  of  Illeoautt  which  resists  execution,  the  rightfulneu  of 
the  judgment  is  conceded,  and  can  not  be  attacked. 

Lett  and  illegality.  One  W.  J.  Bollock  bad  a  fi.fa.  issued 
upon  a  judgment'  obtained  by  him  against  B.  E.  Evans,  the 
maker,  and  J.  P.  Evans  and  Beny  Bodgers,  the  indorsers,  of  a 
promissory  note.  Bodgers  paid  the  amount.  In  1842  Bodgera 
obtained  an  order  of  control  under  the  act  of  1840,  which  author- 
ized the  issuance  of  such  order  only  to  enable  a  surety  who  had 
discharged  an  execution  to  control  it  against  a  co-surety  to  en- 
force contribution.  The  order  of  control  states  that,  as  it  appears 
to  the  court  that  Bodgers,  the  last  indorser,  has  paid  the  amount 
of  the  judgment,  and  that  J.  P.  Evans,  althougb  apparently  first 
indorser,  is  in  fact  the  principal  debtor;  the  court  therefore  or- 
ders that  Bodgers  have  the  control  of  said  judgment,  to  the  full 
amount  thereof,  against  J.  P.  Evans,  to  reimburse  himself  aa 
surety,  and  against  B.  E.  Evans  (the  apparent  maker  and  real 
indorser),  to  one  half  only  of  said  amount.  The  Ji./a.  upon 
this  judgment  was  levied  upon  property  of  J.  P.  Evans,  who 
thereupon  filed  illegality.  Bodgers  objected  to  the  illegality, 
upon  the  principal  ground  that,  by  the  order  of  the  superior 
court  in  1842,  the^  control  of  the  judgment  had  been  given  to 
said  Bodgers,  and  that  said  order  was  still  in  force,  unrevoked, 
and  made  by  a  court  of  competent  jurisdiction.  The  court, 
however,  sustained  the  illegality,  upon  the  ground  that  ''said 
Bodgers  having  paid  said  fi.fa.,  he  was  not  entitled  to  control 
the  same  against  said  J.  P.  Evans.''  Bodgers  excepted,  and 
brought  error. 
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8lu£bs  ana  Lester,  for  the  plaintiff  in  error. 
Powers  (representing  McDonald),  for  the  defendant. 

By  Court,  Lumpkin,  J.  The  order  of  Noyember,  1842,  de- 
claring John  P.  Evans  the  principal  debtor  in  the  note  which 
Beny  Bodgers  was  compelled  to  pay,  and  giving  to  Bodgers,  as 
indorser,  the  use  and  control  of  the  judgment,  to  reimburse  him- 
self as  security,  certainly  entitled  him  to  the  execution,  which 
he  has  caused  to  be  issued  thereon,  and  which  has  been  arrested 
by  the  affidavit  of  illegality,  interposed  by  the  defendant;  and 
being  passed  by  a  court  of  competent  jurisdiction,  and  remain- 
ing in  full  force,  we  kuow  of  no  authority  in  this,  or  any  other 
court,  to  treat  it  as  a  nullity.  On  the  contrary,  the  presump- 
tion is  omnia  rile  acta.  Any  other  course  would  overturn  the 
landmarks  of  property. 

In  Bose  v.  Himely,  4  Granch,  278,  it  is  said,  if  a  judgment  be 
merely  irregular,  the  courts  of  the  country  pronouncing  the 
sentence  are  the  exclusive  judges  of  that  iiTegulariiy,  and  their 
decision  binds  the  world.  So  in  Kempe's  Lessee  v.  Kenedy,  5 
Id.  186,  the  supreme  court  of  the  United  States  say:  "The 
judgment  it  gave  was  erroneous,  but  it  is  judgment,  and  until 
reversed  it  can  not  be  disregarded."  In  WindJiam  v.  Windham, 
8  Gh.  Bep.  12,  an  indirect  attack  was  made  upon  the  decree  of 
a  court  of  equity,  ordering  a  sale — ^whereupon  the  lord  keeper 
remarked:  **  You  blow  up  with  gunpowder  the  whole  jurisdic- 
tion, if  such  a  purchaser  is  not  protected."  We  take  this  to  be 
the  true  distinction,  and  to  be  well  settled  by  the  authorities. 

A  judgment  of  a  court  which  has  no  jurisdiction  of  the  cause, 
is  entirely  void.  But  where  the  court  has  jurisdiction  both  of 
the  cause  and  the  parties,  and  proceeds  erroneously,  the  judg- 
ment, notwithstanding  the  error,  is  binding,  until  it  is  vacated 
or  reversed:  Oorrill  v.  WhiUier,  3  N.  H.  269;  The  Case  of  (he 
Marshalsea,  10  Co.  76;  Ellijott  v.  Feirsol,  1  Pet.  340;  Smith  v. 
Shaw,  12  Johns.  256,  267;  Latham  v,  EdgeHon,  9  Cow.  227; 
Brown  v.  Compton,  8  T.  B.  424;  Eecker  v.  Jarret,  3  Binn.  410; 
Prescott  V.  Eulli  17  Johns.  290;  Holmes  v.  Bemson,  20  Id.  268 
[11  Am.  Dec.  269];  S.  C,  4  Johns.  Ch.  460  [8  Am.  Dec.  681], 
and  the  cases  there  cited;  Homer  v.  Fish  el  al.,  1  Pick.  435  [11 
Am.  Dec.  218];  Saxton  v.  Chamberlain,  6  Id.  422;  Minor  v. 
Walker,  17  Mass.  237.  See  also  Livermore  v.  HerscheU,  3  Pick. 
33;  Whitconib  v.  Williams,  4  Id.  228;  Adams  v.  Pearson,  7  Id.  341 
[19  Am.  Dec.  290];  New  England  Bank  v.  Lewis,  8  Id.  113. 

Without  denying  the  validity  of  this  order,  we  held,  when  the 
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Bame  parties  were  before  tts  in  AnguBt,  1846,  Ikxms  ▼.  Bodqers^  1 
Oa.  463,  that  neither  the  order,  nor  any  of  the  numerous  stat- 
utes which  had  been  passed  for  the  relief  of  securities,  author- 
ized the  capias  ad  taiiitfaciendwm^  which  was  first  issued  at  the 
instance  of  Bodgers;  and  we  characterized  the  November  order 
itself,  on  that  occasion,  as  a  "most  anomalous"  proceeding. 
And  it  is  due  to  the  circuit  judge,  who  rendered  the  judgment 
against  the^./a.  which  we  are  how  called  on  to  review,  to  state,, 
that  he  was  prob^y  misled  by  the  reasoning  of  the  court  in 
that  case,  to  pronounce  the  opinion  which  he  did  in  the  present 
case.  Still,  it  was  not  our  intenticm  to  assume  the  power  to  va- 
cate that  order,  however  improperly  and  irregularly  granted. 

Especially,  we  apprehend,  can  this  not  be  done,  in  this  pro- 
ceeding  of  illegality,  the  object  of  which  is,  not  to  be  delivered 
against  an  unjust  judgment,  by  setting  it  aside,  but  conceding 
the  rightfulness  of  the  judgment,  it  resists  the  execution,  on  ac- 
count of  some  injustice  in  the  parfy  who  seeks  to  enforce  it. 

The  judgment  below  must,  therefore,  be  reversed. 


JuDomora  07  Coukt  having  Jurisdiction  of  Oattsb  and  Pabties,  Bind- 
DfO  VTStTiL  Sbt  Aside. — Ab  aatiiority  to  this  effect,  the  principal  cajw  i» 
cited  in  Bmdwell  v.  Spencer,  16  Ga.  580;  Crutd^fiM  v.  The  State,  24  Id.  337^ 
Bobinaon  v.  Lane,  19  Id.  397;  Duer  v.  Thwealt,  39  Id.  581;  Vickery  v.  SooU, 
20  Id.  798.  The  last  case,  after  citing  the  principal  case,  declares  that  if  the 
above  principle  be  true  of  the  judiciary,  it  applies  with  equal  effect  to  the 
executive,  in  respect,  at  least,  to  grants  of  real  property  by  patent.  The 
cases  on  this  subject  in  this  series  are  collected  in  the  note  to  Homer  \,  State 
Bank  of  Indiana,  48  Am.  Dec.  355.  See  also  Tarbox  v.  i/oys,  31  Id.  478» 
and  note;  Cochrane  v.  Van  Surlay,  32  Id.  588,  and  note;  and  SmiUt  v.  Tupper, 
43  Id.  483.  A  judgment  is  presumed  to  be  regular  and  proper  when  it  ia 
obtained  in  a  court  of  competent  juxisdiction:  Carter  v.  Jone8, 49  Id.  425; 
Homer  v.  State  Bank  o/Indianti,  48  Id.  355,  and  note.  But  an  erroneona 
judgment  may  be  reversed:  Hale  v.  Crowell,  50  Id.  301;  FUmiMg  ▼.  Biddickf. 
Id.  119. 

Judgment  oan  not  be  Collaterally  Attacked  where  the  court  had 
jurisdiction  of  the  subject-matter  of  the  action  in  which  such  judgment  waa 
delivered.  The  following  authorities  to  this  effect  are  found  in  this  series^ 
Ocean  Ins.  Co,  v.  JVcehcm,  19  Am.  Dec.  5^;  Fridge  ▼.  State,  20  Id.  463; 
Skinner  v.  Moore,  30  Id.  155;  Tarbox  v.  Hays,  31  Id.  478;  Banitter  v.  Hi(^ 
ginson,  82  Id.  134;  FUher  v.  BcMeU,  33  Id.  227;  Jackeon  v.  Aetor,  39  Id.  28U 
Swiggart  t.  Harber,  Id.  418,  and  note;  Lowber  v.  Wilmer*$  App,,  42  Id.  302; 
Thacker  v.  Chetmbers,  Id.  431;  Sutherland  ▼.  De  Leon,  46  Id.  100;  Homer  v. 
Stale  Bank  of  Indiana,  48  Id.  355.  As  to  when  a  judgment  is  impeachable 
by  a  stranger  in  a  collateral  proceeding,  see  Doums  v.  FtiUer,  35  Id.  305,  and 
Naaon  v.  BlaiedeU,  36  Id.  331,  and  note. 

Judgment  op  Court  having  No  Jurisdiction  is  MereNuluty. — ^Tbe 
principal  case  is  cited  on  this  point  in  Mobley  t.  Mohley,  9  Ga.  250;  Bobinson 
V.  Lane,  19  Id.  397;   Vickery  v.  ScoU,  20  Id.  798.    See  Homer  v.  State  Bank 
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i(f/ndiaiiu^  48  Abl  Dec.  365,  and  note  oolleeting  the  prior  etiee  in  this  seriet; 
Smith  V.  TupjMT^  43  Id.  483. 

I2t  THE  PsocsEDiNO  OF  Illsoalitt,  the  validity  of  the  judgment  upon 
which  the  execution  ie  hased  can  not  be  attacked.  The  principal  case  is  re- 
tied  upon  as  an  authority  to  this  effect,  in  McLaren  v.  BeaU^  50  Ga.  635; 
Brmm  v.  WiUon,  59  Id.  606;  ffood  t.  Parker,  63  Id.  512;  Chrtene  v.  Olipha$ii^ 
U  Id.  567. 


Settle  v.  Alison. 

[8  Gkobgia,  201.] 

Cebtificatb  ov  Clxbk  as  to  Probate  ov  Will,  Sonrcixirr  to  have  Ad- 
mitted It  IX  Evidence  in  the  courts  of  Virginia,  is  to  be  given  the  same 
lolth  and  credit,  when  offered  in  evidence  in  the  courts  of  this  state, 
Boder  the  act  of  congress  of  the  twenty -sixth  of  May,  1790. 

CxKTmcATE  OF  Pbbsidino  MAGISTRATE,  when  annexed  to  the  records  or 
judicial  proceedings  of  the  courts  of  any  state,  under  the  act  of  congress 
of  the  twenty -sixth  of  May,  1790,  should  affirmatively  show  upon  its  face 
of  what  particular  court  he  is  the  presiding  magistrate.  Therefore  it  is 
not  sufficient  for  the  presiding  magistrate  of  the  county  court  of  Meek* 
lenbur^  county  to  certify  that  he  is  the  presiding  magistrate  of  the 
county  of  Mecklenburg. 

^BOUTION  OF  WrITTSN  DOCUMENTS  MORB  THAN  ThIRTT  YeABS  OlD,  and 

shown  to  come  from  the  hands  of  an  individual  properly  entitled  to  the 
custody  thereof,  need  not  be  proved,  although  the  subscribing  witnesses 
may  be  alive. 

DMlARATiaBS   OF  VXNDOB,    AGAINST    HIS    INTEREST   AS  TO  OWNERSHIP  OF 

Propertt,  introduced  against  his  vendee,  should  appear  to  have  been 

made  while  the  vendor  was  in  possession  or  before  he  had  parted  with 

the  title. 
Adwibsion  of  Incompetent  Evidence  Relative  to  Main  Point  in  Con- 

trv/TSBST  which  might  and  in  all  probability  did  influence  the  mind  of 

the  jury,  is  ground  for  a  new  trial. 
Wkxbb  'j^ko  OB  Mobs  Tenants  or  Common  are  Plaintiffs  in  an  action 

of  troviec;  «nd  part  of  them  are  subject  to  the  operation  of  the  statute  of 

limitationb,  it  is  no  bar  to  the  recovery  of  those  not  within  it. 
Verdict  of  J  ctry  bBOULD  Designate  not  Only  Those  of  the  Plaintiffs 

FOB  Whom  Th)i.7  jriND,but  also  those  against  whom  they  find ;  otherwise 

the  verdict  wonid  bo  imperfect,  as  not  finding  upon  all  the  issues  sub- 

■dttod. 
Terdiot  cajt  not  be  Aa<«Ni>u>  AFTER  JtJRT  V  DiscBABOED,  when  it  docs 

not  appear  upon  the  meo  of  the  verdict  that  the  alteration  would  be 

agreeable  to  the  intention  ox  the  jury. 

Tboyzb  by  the  children  of  Beuben  M.  Eainey  and  Catharine, 
his  wife,  for  a  slave,  Minerm,  «ud  her  offspring.  Bainey  sold 
the  slave  to  Settle.  The  plaintifF  claimed  that  Eainey  never 
owned  the  slave,  bat  that  she  and  her  issue  had  been  '^  lent"  to 
wife  Catharine  for  her  life-time,  unJer  the  will  of  her  &ther. 
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Thomas  Gleaton,  to  be  equally  divided  among  aaid  Catharine's 
children  at  her  death.  The  jury  found  for  four  only  of  the 
«ight  plaintiffs^  saying  nothing  as  to  the  rest.  Defendant  moved 
for  a  new  trial.  The  motion  was  denied,  and  defendant  brought 
%rror- 

Barman  and  Chapped^  for  the  plaintiff  in  error. 

CHbson,  for  the  defendants. 

By  Court,  Wabneb,  J.  On  the  trial  of  this  cause  in  the  court 
below  several  exceptions  were  taken  to  the  decision  of  the  court, 
which  will  be  noticed  in  the  order  the  same  appear  on  the 
lecord. 

First,  the  plaintiff  below  offered  in  evidence  a  paper  purporting 
to  be  a  certified  copy  of  the  last  will  and  testament  of  Thomas 
Cleaton,  of  Mecklenburg  couniy,  state  of  Virginia,  which  was 
objected  to  by  defendant,  on  the  ground  that  there  was  no  copy 
of  the  probate  of  the  will;  which  objection  was  overruled  and 
the  paper  admitted  in  evidence. 

The  couniy  clerk  of  Mecklenburg  couniy  certified,  that  on 
the  tenth  day  of  March,  1818,  the  last  will  and  testament  of 
Thomas  Cleaton,  deceased,  was  presented  into  court,  and  proven 
by  the  oaths  of  the  witnesses  thereto,  and  ordered  to  be  recorded, 
and  that  two  of  the  executors  qualified,  and  gave  bond  and  se- 
curity, as  the  law  directs,  and  that  certificate  is  granted  them 
for  obtaining  probate  of  said  will  in  due  form. 

In  this  state,  we  think  it  to  be  the  better  practice  to  have  the 
probate  of  the  will  in  writing,  and  the  same  entered  on  the  min^* 
utes  of  the  court  of  ordinary;  but  in  the  state  of  Virginia  it  ap- 
pears that  the  certificate  of  the  clerk  of  the  couniy  court,  that 
the  will  has  been  admitted  to  probate  and  record,  is  suficient. 
See  Tucker's  Blackstone,  vol.  1,  p.  418.  According  to  the  act 
of  congress  of  the  twenty-sixth  of  May,  1790,  the  records  and 
judicial  proceedings  of  the  state  of  Virginia  are  to  have  such 
faith  and  credit  given  to  them  in  the  courts  of  this  state  as 
they  have,  by  law  or  usage,  in  the  courts  of  that  state,  from 
whence  the  records  are  taken:  Prince,  221.  Inasmuch  as 
the  certificate  of  the  clerk,  as  to  the  probate  of  the  will,  would 
have  been  suficient  to  have  admitted  it  in  evidence  in  the  courts 
of  Virginia,  the  court  below  did  not  err  in  giving  the  same  faith 
«nd  credit  to  it,  when  offered  in  evidence  in  the  courts  of  this 
state. 

The  second  objection  made  to  the  admissibility  of  the  certified 
«opy  of  Thomas  Cleaton's  will  is,  that  the  record  was  not  prop- 
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erly  authenticated  according  to  the  act  of  congress  of  Maj  26, 
1790.  The  act  of  congress  declares,  that  "the  records  and 
judicial  proceedings  of  the  courts  of  any  state  shall  be  proved, 
or  admitted  in  any  other  court  within  the  United  States,  by  the 
attestation  of  the  clerk,  and  the  seal  of  the  court  annexed  (if 
there  be  a  seal),  together  with  the  certificate  of  the  judge,  chief 
justice,  or  presiding  magistrate,  as  the  case  may  be,  that  the 
said  attestation  is  in  due  form:"  Prince,  221.  Here  the  certifi- 
cate of  the  clerk  is  to  a  record  from  the  county  court  of  Mecklen- 
burg county.  The  certificate  of  Abram  Keen  certifies  that  he  is 
the  presiding  magistrate  of  the  county  of  Mecklenburg,  but  does 
not  certify  that  he  is  the  presiding  magistrate  of  the  county 
court  of  Mecklenburg,  from  whence  the  record  purports  to  have 
come.  Now  it  is  true  that  the  presiding  magistrate  of  the 
county  of  Mecklenburg  may  be  the  presiding  magistrate  of  the 
county  court  of  Mecklenburg  county,  but  the  certificate  does 
not  affirmatiyely  state  that  iact;  and  the  act  of  congress,  in  our 
judgment,  requires  that  the  certificate  should  be  from  the  pre- 
siding magistrate  of  the  particular  court  from  which  the  certified' 
copy  of  the  record  is  taken,  and  that  fact  should  affirmatiyely 
appear  on  the  face  of  the  certificate.  We,  therefore,  are  of  the 
opinion  this  objection  ought  to  have  been  sustained  by  the 
court  below. 

The  third  exception  taken  is  to  the  admissibility  of  a  receipt 
given  by  Beuben  M.  Bainey,  to  the  executors  of  Thomas 
Gleaton,  for  one  of  the  negroes  in  controversy,  dated  the  sixteenth 
of  March,  1818,  and  witnessed  by  Edward  Travis.  It  appeared, 
on  the  trial,  that  Travis,  the  subscribing  witness,  was  living  in 
the  state  of  Tennessee.  The  defendant  objected  to  the  receipt 
being  read  in  evidence,  until  its  execution  was  proved,  by 
proving  the  handwriting  of  the  subscribing  witness,  it  appearing 
he  resided  beyond  the  jurisdiction  of  the  court.  The  objection 
was  overruled,  on  the  ground  that  the  execution  of  the  receipt 
was  sufficiently  proved  by  one  witness,  who  stated,  **  he  felt 
confident  that  Beuben  M.  Bainey  signed  the  same,  and  was 
also  confident  that  the  signature  of  the  witness  thereto  was 
genuine."  The  rule  is  well  settled,  that  where  a  subscribing 
witness  to  an  instrument  resides  without  the  jurisdiction  of  the 
court,  the  execution  of  the  instrument  may  be  proved,  by  prov- 
ing the  handwriting  of  the  witness.  This  is  a  relaxation  of  the 
old  rule,  which  required  the  subscribiDg  witness  to  be  examined 
by  commission,  if  living,  and  residing  abroad:  Barnes  v.  Trom^ 
pawsky,  7  T.  B.  265;  Watts  v.  EUbum,  7  Ga.  356.     Although 
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we  do  not  bold  Chat  this  receipt  was  admissible  in  evidence  on 
tbe  ground  tbat  its  execution  was  duly  proved,  jet  we  tbink  it 
was  properly  admissible  in  evidence  on  tbe  ground  tbat  it  was 
more  tban  tbirty  years  old,  and  tberefore  its  execution  need 
not  bave  been  proven  at  tbe  trial. 

In  admitting  written  documents  in  evidence,  wben  more  than 
tbirty  years  old,  tbe  courts  do  not  go  altogether  upon  the  pre- 
sumption that  tbe  subscribing  witnesses  are  presumed  to  be 
dead,  but  they  adopt  tbat  limit  of  time,  as  a  rule  of  practical 
convenience,  beyond  which  proof  of  tbe  execution  of  written 
instruments  will  not  be  required,  although  tbe  subscribing  wit- 
nesses may  be  alive:  1  Stark.  Ev.  348.  In  Doe  v.  Burdeit,  31 
Eng.  Com.  L.  18,  Lord  Denman  said:  ''The  will  is  more 
tban  tbirty  years  old,  and,  tberefore,  proves  itself  without  call- 
ing any  witnesses,  even  were  they  all  alive:"  See  Doe  v.  WoUey, 
15  Eng.  Com.  L.  21,  and  Jackson  v.  Christmariy  4  Wend.  282» 
to  tbe  same  point.  Tbe  receipt  is  shown  to  have  come  out  of 
tbe  bands  of  tbe  individual  to  whom  it  was  originally  given» 
and  who  was  properly  entitled  to  the  custody  of  it,  and  ought 
to  bave  been  admitted  in  evidence  without  proof  of  its  execution 
by  tbe  subscribing  witness,  being  more  tban  thirty  years  old. 

Tbe  next  objection  is  to  tbe  admission  of  tbe  sayings  of 
Reuben  M.  Bainey,  as  testified  to  by  Catharine  Bainey.  This 
witness  stated,  **  she  bad  often  beard  Reuben  M.  Bainey  say 
tbat  tbe  slaves,  Minerva  and  Stephen,  were  brought  from  Vir- 
ginia, and  were  given  to  Reuben  M.  Bainey 's  wife  and  children » 
by  bis  wife's  father,  Thomas  Cleaton,  and  could  not  be  sold  for 
Reuben  M.  Rainey's  debts,  or  in  any  other  way  for  said  Bainey's 
benefit." 

It  does  not  appear  at  what  time  these  declarations  of  Beubea 
M.  Bainey  wei*e  made,  and  in  that  view  of  tbe  question,  they 
were  clearly  illegal,  as  was  ruled  by  this  court  in  Carter  v.  ^u- 
chanon,  3  Ga.  619,  520.  Tbe  defendant  in  error,  however,  con- 
cedes tbat  tbe  declarations  of  Beuben  M.  Bainey  were  improperly 
admitted  in  evidence,  but  insists  tbat  there  is  sufficient  evidence^ 
on  tbe  part  of  tbe  plaintiff  below,  to  sustain  tbe  verdict,  without 
tbe  evidence  of  Catharine  Bainey.  Tbe  great  question  in  issu^ 
between  tbe  parties  on  the  trial  was,  whether  tbe  slave,  Minerva,, 
went  into  tbe  possession  of  Beuben  M.  Bainey,  as  a  gift,  before 
tbe  death  of  Thomas  Cleaton,  or  whether  be  obtained  possession 
of  tbe  slave  after  tbe  death  of  Cleaton,  under  bis  will.  Upon 
this  point,  tbe  testimony  is  so  much  in  conflict,  tbat  it  is  very 
difficult  to  determine  on  wbicb  side  is  tbe  weight  of  tbe  evidence. 
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The  illegal  evidence  as  to  the  sayings  of  Reuben  H.  Raiuej, 
iiaving  been  admitted  by  tbe  court  as  competent  evidence,  to  the 
jury,  to  determine  that  issue,  might,  and  in  all  probability  did, 
-decide  the  question  in  favor  of  the  plaintiffs.  We  can  not  say 
that  the  jury  were  not  influenced  by  the  testimony  of  Catharine 
Hainey;  and  where  illegal  testimony  has  been  admitted,  which 
not  only  might,  but  most  probably  did,  influence  the  mind  of 
the  juiy,  a  new  trial  ought  to  be  granted:  Marquand  v.  Wd)b,  16 
Johns.  89. 

The  next  objection  is  to  the  chaige  of  the  court  to  the  juiy. 

The  defendant  relied  on  the  statute  of  limitations,  and  the  court 

charged  the  jury,  that  they  could  find  a  verdict  in  favor  of  such 

of  the  plaintifis  as  they  might  believe  not  to  be  barred  by  the 

statute  of  limitations,  and  against  those  whom  they  might  believe 

to  be  barred  by  the  statute.    It  appears  from  the  record,  that 

some  of  the  plaintiffs  had  been  of  age  long  enough  to  be  barred 

by  the  statute,  and  that  some  of  them  had  not  been  of  age  a 

sufficient  period  of  time  for  the  statute  to  operate  as  a  bar.    The 

charge  of  the  court  was  in  accordance  with  the  rule  established 

by  this  court,  in  Jordan  v.  Thornton,  7  Ga.  617,  decided  at  the 

last  term  in  Mill^dgeville,  and,  therefore,  constitutes  no  ground 

of  error.    It  appears  from  the  record,  that  the  jury  found  a 

verdict  for  four  of  the  plaintiffs  only,  and  did  not  find  a  verdict 

either  for  or  against  the  other  four — there  being  eight  plaintiffs. 

The  jury  ought  to  have  returned  a  verdict,  under  the  charge  of 

the  court,  in  favor  of  such  of  the  plaintiffs  as  were  not  barred 

by  the  statute  of  limitations,  and  against  those  who  were  barred 

by  the  statute.    A  general  verdict  is  a  finding,  by  the  jury,  in 

the  terms  of  the  issue  or  issues  referred  to  them:  Tidd's  Pr. 

798.     One  of  the  issues  referred  to  the  jury  was  as  to  the  right 

of  aU  the  plaintiffs  to  recover  from  the  defendant,  or  only  a  part 

of  them.    As  this  question  was  submitted  to  the  jury,  it  was 

their  duiy  to  have  passed  upon  it:  Brockway  v.  Kinney,  2  Johns. 

211;   Van  Benthuysen  v.  De  Witt,  4  Id.  2U. 

The  verdict  was  imperfect,  inasmuch  as  it  did  not  find  all  the 
issues  that  were  submitted.  It  was  as  much  the  duty  of  the  juiy 
to  have  found  against  the  plaintiffs  who  were  barred  by  the  stat* 
ute,  as  it  VTas  to  have  found  in  favor  of  those  who  were  not 
barred.  The  court,  however,  after  this  imperfect  verdict  had 
been  received  and  recorded,  and  the  jury  dispersed,  foiu*  days 
thereafter,  permitted  the  jury  to  reassemble,  and  state  what 
they  intended  to  find  by  their  verdict,  and  to  amend  it  accord- 
ing^ly.     To  allow  the  jury,  after  their  verdict  had  been  received 


898  Settle  u  Auson.  [Georgia^ 

and  recorded,  and  they  discharged  from  the  farther  considera- 
tion of  the  cause,  and  mingled  with  the  parties,  the  witnesses, 
and  their  fellow-citizens  generally;  ascertained,  perhaps,  the 
wishes  of  one  of  the  parties,  the  intention  of  the  witnesses,  or 
the  state  of  public  opinion,  in  relation  to  their  Tcrdict — ^I  say,  to 
allow  the  yerdict  to  be  amended,  under  such  circumstances,  ac- 
cording to  what  the  jury  might  then  state  it  was  their  intention 
to  find  (such  intention  not  appearing  on  the  face  of  the  verdict), 
would  be  a  dangerous  and  mischieyous  practice.  In  Spencer  y. 
Ooter^  1  H.  Black.  79,  the  court  refused  to  alter  the  verdict  of  a 
jury,  unless  it  clearly  appears,  on  the  face  of  the  verdict,  that 
the  alteration  would  be  agreeable  to  the  intention  of  the  jury, 
and  that  the  proper  remedy  was  a  new  trial.  Although  no  mis- 
chief may  have  resulted  to  the  parties  from  the  amendment  of 
the  verdict,  in  this  particular  case,  under  the  circumstances 
stated  in  the  record,  yet  we  are  unwilling,  by  our  judgment,  to 
establish  such  a  precedent. 

Let  the  judgment  of  the  court  below  be  reversed,  and  a  new 
trial  granted. 

DisABiuTT  or  Tbnakt  in  Common  Prbvsnts  Running  or  Statutb  of 
Limitations  against  him,  but  his  co-tenants  not  nndef  a  disability  will  \m 
barred:  See  note  to  Moore  v.  Amulrong,  36  Am.  Dec  78;  Wade  v.  Jokmont 
42  Id.  422;  McFarland  v.  SUme,  44  Id.  326. 

Amending  Vekdict.— In  Mitchell  v.  8uue  qf  Cfeorgia,  22  Qa.  236,  it  waa 
held,  distinguishing  the  principal  case,  that  where  the  jury  had  not  been 
called  over  by  name  when  the  verdict  was  rendered,  the  reassembling  of  the 
Jury  by  the  court  within  five  or  ten  minutes  after  their  dispersion,  and  hav- 
ing each  juror  swear  that  he  was  in  the  box  when  the  verdict  was  read  in 
open  court,  that  he  heard  it  read,  that  it  found  the  defendant  guilty  of  mur- 
der (the  verdict  already  rendered  being  in  fact  to  that  efiect),  and  that  he 
agreed  to  it,  was  not  error  on  the  part  of  the  court.  A  jury  can  not  be  re- 
called to  alter  or  amend  a  verdict  after  they  have  been  discharged:  Bigg  v. 
Cook,  46  Am.  Dec.  462;  WcUtert  v.  JunJdns,  16  Id.  585.  In  Anderson  v.  Oreen^ 
46  Ga.  376,  the  principal  case  is  cited  to  the  effect  that  a  plain  and  unmis- 
takable verdict  must  speak  for  itself,  and  the  jury  can  not  be  interrogated  as 
to  their  intention  by  the  party  against  whom  the  verdict  is  rendered.  It  is 
held  that  a  special  verdict,  when  concluding  by  mistake  with  a  general  find- 
ing, may  be  amended  by  striking  out  the  general  finding:  Iluchinaon  v.  KeUy, 
39  Am.  Deo.  250.  And  the  court  may  amend  and  correct  a  verdict  when  il 
is  erroneous  on  immaterial  matters:  Apthorp  v.  Backus,  1  Id.  26;  Little  v. 
Larrabee,  11  Id.  43;  FHedly  v.  Shutz,  11  Id.  691;  Bew  v.  Barber,  14  Id.  516, 
and  note  518. 

Verdict  not  Ck)VERiNO  Issues  Made  bt  Pleadings  mat  be  Set  Aside 
ON  Motion.  The  principal  case  is  cited  to  this  effect  in  Wicker  v.  Woods^  56 
Oa.  649;  Van  Leonard  v.  Eagle  A  P.  Mfg.  Co.,  60  Id.  546.  See  Jones  v.  ZoUu 
eqfer,  7  Am.  Dec.  708;  Jenkins  v.  Btchardson^  22  Id.  82.  But  aee  Commam 
walth  T.  Cookt  0  Id.  466;  BarrtU  v,  WUls^  26  Id.  316.    A  parly  can  nol 
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eomplain  of  the  abaence  of  a  finding  on  a  point  on  which  there  ie  no  < 
Armstrong  v.  PrcuriU^  32  Am.  Dec.  338. 

CSBTinCATB    OF   JUDGB  TO    FOBBIOK  JUDOMEMT,  WHXN  SumCIBIlT:    Se«- 

Wesi  ▼.  MeComiell,  26  Am.  Dec  191;  Merriwethtr  r,  Oartom,  27  Id.  650l 
The  principal  case  is  cited  to  the  effect  that  saoh  certificate  ahonld  affinna- 
tively  show  all  particulars  concerning  the  extent  of  the  jarisdiotion  of  th* 
court  over  which  the  certifying  magistrate  presides,  in  Buck  t.  G'rimef,  fl2 
Ga.607. 

CxBnncATK  OF  Clerk  to  Tbanscbipt  of  Judombnt  of  Anothxb  Statb  ia 
snfficient,  if  it  complies  with  the  form  used  in  that  state:  McRae  ▼.  Btokf^ 
87  Am.  Dec.  698;  Adams  v.  lAsher^  25  Id.  102. 

Apmtostok  of  Ingompstent  Eyidencs,  when  Ground  for  New  Trials 
See  note  to  Orairy  v.  Spntgue,  27  Am.  Dec  116;  Stephens  ▼.  Cravifordf  44  Id.. 
680^  and  note.  It  is  not  ground  for  a  new  trial,  when  no  injury  can  hay* 
been  suffered  from  its  admission:  Id. ;  London  y.  Humphrey ,  23  Am.  Doc.  333( 
Crosby  v.  lUch,  31  Id.  745;  Schlencher  v.  Bisley,  38  Id.  100,  and  note.  Contra: 
State  V.  Allen,  9  Id.  616;  see  Merriam  v.  MUcheU,  29  Id.  514. 

Declarations  of  Former  Owner,  after  parting  with  possession  or  title^ 
not  admissible.  The  principal  case  is  cited  to  this  effect  in  OiU  v.  Strotier,  32 
Ga.  696;  Williams  v.  Terrell,  54  Id.  464.  The  cases  on  this  subject  in  this, 
series  are  referred  to  in  the  note  to  Maxwell  ▼.  Harrison,  ante,  p.  385. 

Deed  More  than  Tihrtt  Years  Old,  Coming  from  Profer  Custody: 
In  such  case,  the  execution  of  the  instrument  need  not  be  proyed.  To  thi*' 
effect  the  principal  case  is  cited  in  Gardner  y.  Oranniss,  57  Ga.  555;  and  in 
Eagls  A  P,  Mfg,  Co.  y.  Wekh,  61  Id.  448,  to  the  effect  that  a  subscribing, 
witness  beyond  the  jurisdiction  of  the  state  need  not  be  produced:  See  Craum^ 
Y.  MarshaU,  33  Am.  Dec.  631,  and  note 


WoBTHY  V.  Johnson. 

[8  aSOBOZA,  330.] 

All  Parties  Need  not  ha  ye  Interest  in  All  Matters  Contained  i» 
Suit  to  sustain  the  bill  against  the  charge  of  multifariousness;  it  being 
sufficient  if  each  party  has  an  interest  in  some  matter  common  to  all  the 
parties. 

Creditors  and  Heirs  can  Sue  Only  through  Legal  Representatiyb. 
OF  Decedent,  except  there  be  collusion,  insolvency,  unwillingness  to- 
collect  the  assets,  or  some  other  special  fact.    Therefore,  where  the  bill 
expressly  charges  an  application  to  the  administrator  to  sue,  and  a  ref usal» 
he  was  properly  made  a  co-defendant. 

To  Set  Aside  Purchases  Made  by  Executors  at  their  Own  Sale,  heira 
must  resort  to  equity.  So,  also,  when  it  is  necessary  to  sue  otherwise- 
than  through  the  legal  ropresentatiYe  of  the  estate. 

Rules  Relating  to  Market  Oyert  in  England  have  not  generally  been 
recognized  or  enforced  in  this  coimtry. 

Executors  and  Administrators  Selldio  Property  of  Decedent  under. 
Authority  of  Law  have  no  power  to  bind  the  estate  by  warranty, 
though  they  may,  if  they  choose,  bind  themsdves  by  a  personal  oblige 
tion  of  this  kind. 
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BovA  Vtdm  Pubohabsr  fbox  Exxoutok  hatino  No  Pown  to  Sell  aequixM 

no  titlo. 
Purchases  Mads  bt  Such  Trusiexs  as  Ezecutobs,  ADxnnaTBAioBS,  ob 

Shbrivfs  at  thbir  Own  Salbs,  and  on  their  own  aoeoimt,  nn  Yoidabto 

only,  and  not  void. 

STATUTOBT  PbOTISIOHS  AUTHOBimro  EzBCUTOBS  and  ADXnilBTmATOBS  TO 

IfAKB  Sales  of  property  mnst  ba  complied  with  in  every  enential  diriO> 
tion,  otherwise  the  interest  of  heirs  and  creditors  will  not  be  preoloded. 
And  althongh  this  rule  may  be  somewhat  relaxed  in  favor  of  innocent 
purchasers,  it  will  opente  with  fall  force  against  exeontors  and  adminls* 
trators,  purchasing  at  their  own  sales  and  against  those  snbseqaently 
deriving  title  from  them  through  an  execution  sale. 
If  Objbctiozt  of  Statute  of  Lihitatioks  Appbab  on  Facb  of  Bill,  it  may 
be  pleaded  by  demurrer;  if  not,  it  can  be  taken  advantage  ol  only  by  plea. 
In  equity,  if  complainant  be  within  any  exception  of  the  statute^  it  is  in- 
cumbent on  him  to  state  it  in  his  bill. 

Bill  for  discoyery  and  relief  filed  by  Wortbj^a  heirs  against 
certain  purchasers  of  negroes  at  an  executors'  sale,  and  against 
certain  other  purchasers  of  negroes  at  a  sheriff's  sale  of  the  ex- 
ecutors' property,  the  executors  having  purchased  said  negroes 
at  their  own  sale.  The  bill  avers  that  Worthy's  will  directed 
that  the  slaves  should  be  equally  distributed  among  his  wife  and 
children,  and  proceeds  to  attack  the  order  of  sale  obtained  by 
the  executors  from  the  ordinaiy  court.  The  case  is  otherwise 
sufficiently  stated  in  the  opinion.  The  defendants  demurred  to 
the  bill.  The  demiurer  was  sustained  and  the  bill  dismissed. 
Complainants  excepted  and  brought  error. 

John  L.  Stephens^  for  the  plaintiffs  in  error. 

B,  M.  HVl  and  0.  A,  BiiU,  for  the  defendants  in  error. 

By  Court,  Lumpkin,  J.  The  first  ground  taken  in  the  de- 
murrer is,  that  the  bill  is  multifarious,  because  it  joins  defend- 
ants, some  of  whom  purchased  directly  themselves  at  the  execu- 
tors'  sale,  while  others  bought  at  second  hand,  under  executions 
against  the  executors,  who  purchased  at  their  own  sale.  All  the 
defendants,  as  purchasers  of  the  slaves,  as  the  property  of 
Worthy,  have  a  common  interest  in  resisting  the  equity  of  com- 
plainant's demand.  They  have,  also,  a  common  interest  in  sus- 
taining the  validity  of  the  executors'  sale,  under  which  they  all 
derive  title;  and  these  points  being  common  to  all,  the  bill  is 
not  multifarious.  It  is  not  indispensable  that  all  the  parties 
should  have  an  interest  in  all  the  matters  contained  in  the 
suit;  it  will  be  sufficent  if  each  party  has  an  interest  in  some 
matter  in  the  suit,  and  they  are  connected  with  oth^s:  Addiaon 
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Y.  Walker,  4  You.  &  Coll.  444;  Parr  y.  Jttomey  General,  8  €&. 
A  Fin.  435. 

The  second  ground  of  demnner  is,  ibat  the  bill  should  ha^e 
been  brought  by  the  administrator  de  boms  rum,  and  not  by  the 
heirs. 

The  general  rule  undoubtedly  is,  that  oreditoiB  and  heirs  can 
sue  only  through  the  legal  representatiye — the  exception  is, 
**  unless  there  be  collusion,  insolyency,  unwillingness  to  col- 
iect  the  assets,  or  some  other  special  facts  to  warrant  it:  Oil- 
hert  V.  Thomas  et  aU,  3  Ga.  575,  and  the  cases  there  cited.  The 
bill  in  this  case  expressly  charges,  that  application  to  sue  has 
been  made  to  the  administrator,  and  that  he  refused  to  institute 
proceedings  for  the  recovery  of  this  property.  He  is  properly, 
therefore,  made  a  co-defendant. 

It  is  suggested  that  the  name  of  the  representatiye  might  be 
used,  without  his  consent,  to  maintain  this  suit.  A  ne  exeai, 
however,  or  some  other  proceeding,  requiring  his  voluntary 
action,  might  become  necessary,  in  the  course  of  the  litigation, 
to  protect  the  interest  of  the  heirs. 

The  third  ground  taken  in  the  demurrer  is,  that  the  complain- 
ants have  an  ample  common-law  remedy.  None  has  been 
poinied  out — ^none  occurs  to  this  court;  on  the  contrary,  they 
are  compelled  to  resort  to  equity  to  make  their  election — ^not  to 
ratifj  the  purchase  made. by  the  executors  at  their  own  sale. 
This  step  is  equally  necessary  to  render  a  satisfactory  reason 
for  not  suing  through  the  legal  representative  of  the  estate. 

The  next  and  last  ground  in  the  demurrer  is,  that  there  is  no 
equity  in  the  bill;  and  the  main  points  insisted  on  here,  are, 
first,  that  the  sale  is  valid;  and  secondly,  if  it  is  not,  that  the 
defendants,  being  bona  fide  purchasers,  can  not  be  affected  by 
any  irregularity  in  the  sale,  or  in  the  proceedings  of  the  court 
of  ordinary,  under  which  it  was  made. 

Does  the  doctrine  of  caveat  emptor  apply  to  the  public  sales 
of  executors,  administrators,  and  guardians,  made  under  the 
authority  of  law?  While  the  rules  relating  to  xmarket  overt  in 
England,  by  which  certain  privileges  are  allowed,  which  are 
not  granted  to  private  sales,  have  not  generally  been  recognized 
or  enforced  in  tiiis  country,  and  the  doctrine  obtains  here,  that 
no  person  can  make  a  valid  sale  of  property  to  which  he  has 
no  title,  and  which  he  is  not  authorized  by  the  real  owner  to 
sell. 

Judicial  sales  are  an  exception;  and  in  respect  to  these,  as 
well  as  sales  made  under  the  probate  acts  of  the  several  states. 

Am.  Dxo.  Vol..  LU— 30 
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and  sales  of  goods  found,  and  of  esirays,  the  general  rules  of 
market  overt  apply:  The  Monte  AUegre^  9  Wheat.  616;  Eeacock 
V.  WaUoer,  1  Tyler,  341;  Forsyihe  v.  EUis,  4  J.  J.  Marsh.  29» 
^  Am.  Deo.  218];  Samms  v.  Alexander,  3  Yeates,  268. 

In  South  Carolina,  it  has  been  expressly  held  that  caveat 
emptor  is  the  best  possible  rule  that  can  be  laid  down.  The^ 
court  emphatically  states  that  all  who  attend  such  sales  ought 
to  take  care  and  examine  into  the  title,  etc. ;  that  no  warranty, 
express  or  implied,  can  be  raised  on  the  part  of  the  owner,  a» 
to  whom  the  proceeding  is  compulsory;  nor  of  the  sheriff,  wha 
is  the  mere  agent  of  the  court;  nor  of  the  court  itself — ^and  that 
the  purchaser  was  compelled  to  pay  the  money  bid  at  such  sale^ 
notwithstanding  any  defect  in  the  title:  The  Creditors  of  Thayer 
V.  Sheriff"  of  Charleston,  2  Bay,  170. 

In  the  case  cited  from  Wheaton,  the  question  of  liability  in 
judicial  sales,  particularly  as  to  the  quality  of  goods,  was  very 
fully  considered,  and  it  was  there  held:  1.  That  the  owner 
is  not  chargeable  for  any  representation  or  warranty  of  the 
agent  of  the  law  in  selling.  2.  That  the  officer  is  only  the  min- 
ister of  the  law  to  execute  the  orders  of  the  court,  and  can  not 
be  considered  as  warranting  the  property  sold,  so  as  to  render 
himself  personally  liable,  while  he  acts  within  the  scope  of  his 
authority;  and  that  the  rule  caveat  emptor  applies,  generally » 
from  the  nature  of  the  transaction,  to  all  judicial  sales. 

Where  a  sheriff  sells  goods  on  execution,  there  is,  probably^ 
an  implied  warranty  that  he  does  not  know  that  they  are  not 
the  property  of  the  execution  debtor;  and  for  a  breach  thereof, 
assumpsii  would  lie,  perhaps,  at  the  instance  of  the  purchaser 
against  the  officer,  to  recover  to  the  extent  to  which  he  has  been 
damnified  by  the  deception:  Peto  v.  Blades,  5  Tatmt.  657. 

The  same  doctrine  applies  to  sales  made  by  executors  and  ad- 
ministrators, under  authority  of  law.  A  license  to  sell  gives  no 
power,  by  warranty,  to  bind  the  estate  which  they  represent. 
It  would  be  but  reasonable,  that  the  legislature  should  confer 
this  power,  under  certain  restrictions.  It  would  enable  trustees 
to  sell  for  a  better  price.  And  why  should  not  the  estate,  at  any 
rate,  to  the  extent  of  the  residue  in  the  hands  of  the  repre- 
sentative, be  responsible  to  the  holder  for  any  failure  ? 

Still,  I  repeat,  the  principle  unquestionably  is,  that  the  rep- 
resentative has  no  power  of  charging  the  effects  of  the  estate,  by 
any  contract  originating  with  himself;  neither  is  he  required,  by 
any  duty  of  his  office  or  trust,  to  enter  into  personal  obligations 
respecting  property  which  he  sells.     He  is  at  liberty,  to  be  sure» 
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to  do  so  if  he  chooses,  and  by  thus  excitisg  the  confidence  of 
purchasers,  enlarge  the  proceeds  of  the  sale. 

The  exemption  of  executors,  administrators,  and  other  trus- 
tees, from  personal  responsibility  to  a  purchaser,  except  where 
fraud  exists,  or  there  is  an  express  warranty,  seems  to  be  in- 
dispensable. For  who  would  accept  an  office  of  this  kind,  if 
he  were  to  become  necessarily  the  guaranty,  of  him  whom  he 
represents,  of  the  good  title  and  soundness  of  all  the  property 
submitted  to  his  charge,  and  which  he  may  be  obliged,  by  order 
of  court,  to  sell.  It  would  be  but  poor  indemnity  to  have  to 
look,  if  a  recoveiy  were  had  against  him,  to  creditors,  distribu- 
tees, and  legatees.  It  would  but  ill  comport  with  the  policy  of 
the  law,  that  officers  so  necessary  should  be  subject  to  the  opera- 
tion of  a  principle,  so  fraught  with  danger  to  their  interest,  as  to 
deter  eyeiy  one  from  the  acceptance:  Mochbee  t.  Oardner,  2  Har. 
&  O.  176.  It  might  be  otherwise,  if  the  purchase  money  re- 
mained in  their  hands,  unadministered. 

dan  an  executor  or  administrator  become  a  purchaser  at  his 
own  sale  ?  In  some  of  the  states  it  has  been  decided,  that  such 
sales  are,  per  se,  void;  and  the  legislature  of  this  state,  by  a 
recent  statute  in  relation  to  sheriffs,  have  gone  far  to  sanction 
this  principle.  They  have  not  only  prohibited  sheriffs  from 
buying  at  iheir  own  sales,  but  declared  all  such  purchases  abso- 
lutely null,  and  have,  in  addition,  subjected  the  officer  to  a  pub- 
lic prosecution  and  severe  punishment,  upon  conviction  for  a 
violation  of  the  law.  And  much,  perhaps,  might  be  said  in  sup- 
port of  this  principle  upon  the  score  of  public  policy. 

The  doctrine,  however,  maintained,  as  it  respects  this  class  of 
trustees,  by  this  court,  is,  that  where  a  purchase  is  made  by  a 
trustee,  on  his  own  account,  of  the  estate  of  the  cestui  que  trust, 
although  sold  at  public  auction,  it  is  in  the  option  of  the  cestui 
que  trust  to  set  aside  the  sale,  whether  bona  fide  made  or  not; 
and  that  it  is  voidable  only,  and  not  absolutely  void:  Campbell 
V.  Walker,  5  Ves.  G78,  680;  Sanderson  v.  Walker,  13  Id.  GDI;  Ex 
parte  Lacey,  6  Id.  625;  Ex  parte  Bennett,  10  Id.  381,  385,  386; 
Morse  y.  Royal,  12  Id.  355;  Whitconib  v.  Minchon,  5  Mad.  91; 
Bell's  Supplement,  pp.  11, 12.  The  heirs  should  make  their  elec- 
tion within  a  reasonable  time,  otherwise  they  would  be  precluded. 

It  is  contended  that  the  defendants,  or  at  least  that  portion 
of  them  who  bid  off  property,  directly,  at  the  sale,  themselves, 
are  protected  in  their  title,  because,  as  it  is  alleged,  they  are 
bona  fide  purchasers,  even  admitting  the  sale  to  have  been  con* 
trary  to  law. 
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Two  objectiaiiB  are  taken  to  the  legality  of  the  aale.  One, 
that  the  order  of  the  court  of  ordinaiy  does  not  show,  upon  its 
faoe,  that  the  court  had  jurisdiction;  and  the  other,  that  the 
property  was  not  adyertised  for  sixty  days,  as  required  by  the 
statute.  The  act  of  1829  proTides,  that  "  it  shall  be  lawful  for 
the  inferior  courts  of  the  seyeral  counties  in  this  state,  when  sit- 
ting for  ordinary  purposes,  to  order  the  sale  of  any  sla^e  or 
slaves,  belonging  to  the  estate  of  any  testator,  or  intestate,  or 
ward,  on  the  application  of  the  executor  or  executors,  adminis- 
trator, administrators,  or  administratrix,  or  guardian  or  guard- 
ians, which  shall  be  at  public  auction,  and  on  the  $rst  Tuesday  in 
the  month,  between  the  usual  hours  of  sale,  at  the  place  of  pub- 
lic sales  in  the  county  where  the  letters  testamentaiy  of  admin- 
istration or  guardianship  may  have  been  granted,  giving  sixty 
days'  notice  thereof  in  one  of  the  gazettes  of  the  state,  and  at 
the  door  of  the  court-house  of  the  county  where  such  sales  are 
to  be  held,  when  it  is  made  fully  and  plainly  to  appear,  that  the 
same  will  be  for  the  benefit  of  the  heirs  and  creditors  of  such 
estate,  or  of  the  ward  of  such  guardian  or  guardians;  provided, 
that  a  notice  of  such  application  for  leave  to  sell,  be  first  made 
known,  in  one  of  the  public  gazettes  of  this  state,  at  least  four 
months  before  any  order  absolute  shall  be  made  thereupon:" 
Prince,  284. 

The  order  passed  by  the  court  of  ordinaiy,  authorizing  the 
sale,  is  in  these  words:  *'  Upon  the  application  of  Benjamin  P. 
Bobinson  and  Jane  Worthy,  executor  and  executrix  of  Thomas 
Worthy,  deceased,  for  leave  to  sell  the  real  estate  and  all  the 
negroes  of  said  Thomas  Worthy,  late  of  this  county,  deceased, 
and  having  published  the  same  in  terms  of  the  law,  it  is  ordered 
by  the  court  that  they  proceed  to  sell  the  same  in  terms  of  the 
law  in  such  case  made  and  provided." 

The  bill  charges  that  the  sale  was  not  advertised  for  sixty 
days,  nor  at  the  court-house  door,  as  required  by  law  and  the 
order  of  the  court. 

In  Clements  v.  Hendersony  4  Ga.  148  [48  Am.  Dec.  216],  this 
court  held,  that  "in  order  to  divest  the  title  of  the  heirs  to  the 
lands  of  their  deceased  intestate  ancestor,  by  an  administrator's 
sale,  it  must  be  shown  that  the  requisitions  of  the  statute,  au- 
thorizing such  sale,  had  been  complied  with;"  and  further,  that 
'*  after  the  authority  of  the  court  of  ordinary  to  make  the  sale 
has  been  shown,  the  recitals  in  the  deed  made  by  the  adminis- 
trator to  the  purchaser,  of  the  acts  required  to  be  done  by  him, 
under  the  statute,  will  be  considered  ba  prima  facie  evidence  of 
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the  tmih  of  such  acts  haying  been  done,  until  the  eontrazy  is 
shown.*' 

It  is  not  necessary,  at  this  time,  to  express  any  opinion,  as  to 
the  validity  of  the  order  nnder  which  this  sale  was  made.  One 
of  my  brethren  is  Teiy  clear,  that  this  order  is  insoiBcient;  Hbax 
our  courts  of  ordinary,  like  all  other  probate  courts,  both  in 
England  and  in  this  country,  are  courts  of  limited  jurisdiction, 
and  that  if  no  warrant  is  found  upon  the  face  of  the  proceed- 
ings of  the  court,  that  then  their  acts  must  be  taken  to  be  cofvm 
non  judice;  that  the  fact  does  not  appear  in  this  order  that  it 
was  made  fully  and  plainly  to  appear  that  the  contemplated 
sale  was  for  the  benefit  of  the  estate,  and  that,  consequently, 
the  court  of  ordinary  had  no  moro  cognizance  of  the  question 
of  sale  than  a  justice  of  the  peace  had. 

On  the  other  hand,  and  without  intending  to  confound  the 
distinction  between  courts  of  general  and  special  jurisdiction^ 
some  of  us  think  that  courts  should  give  a  liberal  construction 
to  statutes  authorizing  the  sale  of  real  estate  and  slaves  in 
Oeorgia,  by  executors  and  administrators;  that  public  policy 
requires  that  all  reasonable  presumptions  should  be  made  in 
support  of  such  sales,  in  favor  of  bona  fide  purchasers,  eq)e- 
cioUy  respecting  matters  in  pais.  The  number  of  titles  thus 
derived,  and  the  too  frequent  inaccuracy  of  clerks  and  others 
concerned  in  effecting  these  sales,  renders  this  absolutely  neces- 
sary; that  if  a  different  rule  prevailed,  purchasers  would  be 
timid,  and  estates,  consequently,  sold  at  a  diminished  value,  to 
the  prejudice  of  heirs  and  creditors;  moreover,  that  mere  papvr 
work  of  this  sort  will  afford  no  guaranty  for  the  security  of 
estates,  it  being  a  notorious  fact  that  the  fraudulent  and  selfish 
are  the  very  pharisees  of  the  law,  as  to  all  formal  observances, 
and  that  widows  and  orphans,  as  well  as  creditors,  must  look 
alone  for  protection  to  the  vigilance  of  our  courts  of  ordinazy. 

I  allude  to  this  point  at  this  time,  simply  for  the  purpose  of 
calling  attention  to  it,  and  of  suggesting  to  all  concerned,  the 
importance  of  reciting,  in  all  orders  for  the  sale  of  property, 
the  facts  which,  under  the  law,  authorize  the  court  to  interfere; 
and,  further,  that  as  a  part  of  the  proceeding,  it  may  be  of  vital 
consequence  to  send  up  a  copy  of  the  petition  of  the  party,  upon 
which  the  action  of  the  court  is  predicated,  as  this  may  be  suf- 
ficient, under  any  view  of  the  law,  to  confer  jurisdiction. 

It  is  conceded,  on  all  hands,  that  executors  and  administra- 
tors, in  making  sales  of  property,  must  comply  with  the  stat- 
utory provisions  authorizing  them,  in  every  essential  direction; 
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othendsey  the  interest  of  heirs  and  creditors  will  not  be  pre- 
cluded: Monroe  v.  James,  4  Munf.  200;  Knox  et  al,  v.  Jenks,  7 
Mass.  492;  JViley  &  Gayh  v.  WhUe  &  Lesley,  3  Stew.  &  P.  358. 

And  while  this  rule  may  be  somewhat  relaxed  in  favor  of  in- 
nocent purchasers:  Wyman  v.  Campbell,  6  Port.  219  [31  Am. 
Dec.  677];  Couch  v.  Campbell,  Id.  262;  Doe  ex  dem.  Duval  v. 
McLoskey,  1  Ala.  708;  Jennings  t.  Jenkins,  9.  Id.  285;  yet  it  will 
rtertainly  operate  with  full  force  against  executors  and  adminis- 
trators, who  purchase,  at  their  own  sales,  as  well  as  against 
those  who  have  subsequently  derived  title,  through  a  judicial 
sale,  from  them,  as  execution  debtors. 

The  statute  of  limitations  has  been  relied  on  in  the  discussiony 
and  this  objection  may  be  taken,  no  doubt,  as  a  defense  by  de- 
murrer, if  it  appear  on  the  face  of  the  bill.  At  common  law,  the 
plaintiff  replies  to  the  plea  of  Ihe  statute,  if  he  would  take  him- 
self out  of  it;  but  in  equity,  if  he  be  within  any  exception  of  the 
statute,  it  is  incumbent  on  him  to  state  it  in  his  bill;  but  here 
the  pleader  has  intentionally  or  otherwise  omitted  to  state  the 
time  when  the  negroes  in  controversy  were  sold  by  the  execu- 
tors, when  the  statute  would  begin  to  run  in  favor  of  the  defend* 
ants,  unless  prevented  by  some  special  reason.  Under  these 
circumstances,  it  can  only  be  taken  advantage  of  by  plea. 

Some  of  the  matters  of  which  I  have  treated,  might  have  been 
avoided.  Having,  however,  determined  to  overrule  the  demur- 
rer, and  to  send  this  bill  back,  to  be  pleaded  to  or  answered,  I 
thought  it  best  to  advert  to  them  now,  as  they  would  be  neces- 
sarily involved  in  a  trial  upon  the  merits. 

Judgment  reversed. 

Tliis  case  waa  before  this  court  again  and  is  reported  in  10  Ga.  358. 

Purchases  Made  bt  Such  Trustees  as  Exectttors,  Admixistratobs, 
AKD  Sheriffs  at  their  Own  Sale,  and  on  their  own  account,  are  voidable 
only,  and  not  void.  The  principal  case  is  cited  to  this  effect  in  Grubba  ▼. 
McGlaym,  39  Ga.  674;  Alexander  v,  Alexander,  46  Id.  291;  and  Harriwn  v. 
McHenry^  post,  435,  in  which  last  case  It  was  decided,  however,  that  sherifia, 
on  the  ground  that  they  are  not  only  trustees  but  also  agents  to  sell,  can  not, 
on  the  principle  .of  agency,  purchase  either  for  themselves  or  others  al 
their  own  sale.  On  this  subject^  see  Munro  v.  Allaire,  2  Am.  Dec.  330;  By* 
der  V.  Jones,  9  Id.  660;  JIarrod  v.  Norris,  13  Id.  3o0;  Brannan  v.  Olwer,  19 
Id.  37;  Bruch  v.  Santz,  21  Id.  458;  McClurt  v.  MHUr,  Id.  622;  8coU  v. 
Freeland,  45  Id.  310,  and  note  citing  other  cases  in  this  series;  Pearson  ▼. 
Jiforelarul,  Id.  319,  and  note;  Baily  v.  DUworth,  48  Id.  760;  Bosser  v.  De- 
priest,  60  Id.  94. 

Statutes  Authorizing  Executors  and  Administratoks  to  Sell  and 
Convey  Estates  or  Decedents  must  be  strictly  complied  with:  See  Clements 
V.  Henderson,  48  Am.  Deo.  216,  and  note.  The  remarks  of  the  court  in  the 
principal  case,  that  these  statutes  should  receive  a  liberal  construction  in  favor 
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of  hona^de  poichaseTB  under  them,  were  quoted  with  approval  in  Tucker  t. 
Harriet  13  Ga.  10.  That  a  bonajtde  pnrchafler  from  an  executor  having  no 
ipower  of  sale  aoquires  no  title,  see  WtUkmuon  v.  WiiUa/Monf  41  Am.  Deo« 
€30,  and  note;  but  see  Herron  v.  Marshall,  42  Id.  444;  Woods  y.  Iforth,  44 
Id.  312,  and  note.  Bond  v.  ZeigUr,  Id.  656,  is  in  favor  of  relaxing  strict 
rules  in  case  of  bona  fidt  purchasers. 

JuBiSDicnoN  OF  Probatb  Courts,  iwhsthxb  Geivkbal  ob  Special. — ^In 
the  principal  case  the  court  declares  that  "all  reasonable  presumptions  should 
l>e  entertained  in  favor  of  the  jurisdiction  of  the  court  of  ordinary."  This 
language  is  referred  to  with  approval  in  Tucker  v.  Harris,  13  Ga.  10,  Lump* 
iun,  J.,  expressing  it  to  be  his  own  opinion  that  courts  of  ordinary  were  courts 
of  general  jurisdiction  with  respect  to  estates  of  decedents.  In  Perlins  v. 
AUaway,  14  Id.  31,  the  court  decides  that  courts  of  ordinary  are,  as  regards 
testate  and  intestate  estates,  courts  of  general  and  not  special  jurisdiction, 
citing  both  the  above  cases.  To  the  effect  that  the  jurisdiction  of  probate 
courts  is  special,  see  note  to  Fisher  v.  Bassett,  33  Am.  Deo.  239;  Bloom  v. 
Burdick,  37  Id.  299. 

ExxcuTOBS  AND  Admikistbatobs  oan  NOT  BiND  THB  EsTATE  by  a  warranty 
of  the  property  sold.  The  priucipal  case  is  cited  to  this  effect  in  Aven  v. 
Beckom,  11  Ga.  3;  Chastain  v,Statey,  23  Id.  29;  both  of  which  cases  decide 
that  if  such  warranty  is  made,  the  executor,  administrator,  or  trustee  will  be 
personally  bouud;  also  ShaekleU  v.  Bansom,  54  Id.  353;  Colbert  v.  Moore, 
M  Id.  503. 

Suit  by  Heibs  or  Cbxditobs  should  be  brought  through  the  executor  or 
administrator:  See  Horskins  v.  WiUiamson,  4  Am.  Dec.  703;  Rnffmers  v.  Lewi^ 
Sx'rs,  30  Id.  513;  WiUiamson  v.  Williamson,  41  Id.  636. 

Bill  Bad  fob  Mxtltifabiousnxss,  when:  Childs  v.  Clark,  49  Am.  Deo. 
164,  and  note  170,  collecting  prior  cases  in  this  series;  Bubiry  v.  BameU,  49 
Id.  112.  The  principal  case  is  cited  to  the  effect  that  all  parties  need  not 
^ve  an  interest  in  all  the  matters  embraced  in  the  suit,  in  Booth  y.  Stamper, 
10  Ga.  117. 

Statute  of  Limitation  mat  be  Taken  Advantaok  of  bt  Demurbxb,  in 
•equity,  when  the  objection  appears  from  the  face  of  the  bill:  See  note  to  Sluth 
T.  Murphy,  41  Am.  Dec.  234;  Coles  v.  Kelsey,  47  Id.  661;  McCknney  v.  Mc- 
Okaney,  49  Id.  738. 

Ma&ket  Ovebt:  See  this  subject  discussed  at  length  in  note  to  WUUams 
w.  Merle,  25  Am.  Deo.  607. 


MoGee  v.  MoGee. 

[8  axOBQIA,  296.] 

Os  Oath  of  Complainant  Alone  the  Wbtt  Nb  Exbat  Rbpubuoa  n 

Granted  according  to  the  constant  practice  of  the  courts. 
Affidavit  of  Wife  Suing  for  Divorce  in  her  Own  Name  is  sufficient 

foundation  for  the  issuance  oi^ne  exeat  republiea. 
That  Defendant  is  Going  out  of  State,  or  that  he  has  said  so,  must  bs 

charged  positively  by  complainant  in  a  bill  for  the  writ  ne  exeat  republiea. 
Sbfore  Degree  of  Aumont,  the  courts,  under  statutes  of  this  state,  may, 

giving  due  weight  to  the  rank  of  the  parties  and  the  fortune  of  the  hue- 
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haadf  and  tekiiig  oMe  that  the  writ  is  not  vaed  for  oppraMion  and  aztor- 
turn,  grant  the  writ  of  ae  exeat  repuhlica, 

DmVDXNT    MAT    ShOW    THAT   Nb    ExBAT    OUGHT    HOT    TO    HAYX    BEKN 

Obaiptkd,  notwithstanding  a  statntory  provision  discharging  him  on  his 
giving  a  sufficient  bond  not  to  leave  the  state,  or  for  the  satisfaction  of 
the  ultimate  recovery. 

LiBBL  for  divorod  a  mensa  eithorOy  and  piaying  alimony  under 
proTision  of  statnte.  Libelant,  pending  the  suit,  filed  her  bill, 
Terified  by  her  affidavit,  for  a  writ  of  ne  exeat  republica  against 
her  husband.  The  court  OTemiled  a  demurrer  to  the  bill,  upon 
exceptions  to  which,  fled  by  the  defendant,  error  was  assigned. 

W.  Akin,  for  the  plaintiff  in  error. 

(7.  Peeples  (representing  W.  H.  Underwood),  for  the  defendant. 

By  Court,  Lumpkqt ,  J.  The  first  objection  taken  to  the  de- 
cision at  the  circuit  is,  that  the  evidence  was  incompetent  on 
which  the  order  for  the  writ  of  ne  exeat  republica  was  granted — 
being  founded  on  the  affidavit  only  of  the  complainant^  the  wife 
of  the  defendant. 

It  is  true,  that  the  case  of  Sedgwick  v.  Watkins,  1  Yes.  jun. 
49,  sustains  this  objection;  but  Chancellor  Kent,  in  Denton  v. 
Denton,  1  Johns.  Ch.  441,  says  that  this  case  is  not  founded  on 
just  principles;  and,  besides,  he  considered  it  as  virtually  over- 
ruled in  Shqfloe  v.  Sliqfloe^  7  Yes.  171,  where  a  similar  applica- 
tion was  made,  on  the  oath  of  the  wife,  and  no  objection  was 
taken,  but  the  chancellor  proceeded  at  once  to  consider  the 
merits  of  the  motion.  And  it  would  seem,  that  if  the  wife  is 
permitted  to  sue  her  husband,  in  her  own  name,  as  she  has 
done,  without  objection,  in  this  case,  her  affidavit  as  complain- 
ant is  admissible,  on  the  same  ground  as  that  of  any  other  com- 
plainant; and  it  is  the  constant  practice  of  the  courts  to  grant 
this  writ  on  the  oath  alone  of  the  party. 

It  is  contended  that,  admitting  the  evidence  to  be  competent, 
it  was  not  sufficient,  in  connection  with  the  charges  in  the  bill, 
to  obtain  the  writ.  The  complainant  alleges  that  she  '^  enter- 
tains serious  apprehensions  that  the  defendant  will  depart  the 
realm,  and  remove  his  property  beyond  the  limits  of  the  state — 
which  he  has  threatened  and  declared  he  would  do;"  and  her 
affidavit  is  in  the  usual  form,  namely,  that  the  facts  stated  in 
the  bill,  so  far  as  they  concern  herself,  are  true;  and  that,  so 
far  as  they  concern  the  acts  and  deeds  of  others,  she  believes 
Uiem  to  be  true. 

We  admit  the  law  to  be,  that  the  complainant  must  not  onlj 
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Bhow  that  the  demand  will  be  endangered  by  the  defendant's 
going  abroad,  bat  mnst  charge,  positively,  that  the  defendant  is 
going  out  of  the  state,  or  that  he  has  said  so:  Rhodes  t.  Cousins^ 
6  Band.  188  [18  Am.  Dec.  715].  And  this,  we  think,  is  sub- 
stantially done.  Had  the  complainant  said,  as  it  is  assumed  in 
the  argument  she  did,  that  she  had  been  informed  by  others  of 
his  threat,  the  affidavit  of  this  third  person  should,  if  practica- 
ble, have  been  filed;  but  from  anything  which  appears  to  the 
contrary,  the  threat  may  have  been  made  to  the  complainant 
herself.  At  any  rate,  in  the  language  of  the  authority,  she 
does  charge,  positively,  that  she  entertains  just  fears  that  he 
will  remove,  and  that  he  has  said  so.    • 

But  the  main  point  in  this  record  is,  that  in  cases  of  alimony, 
courts  of  equity  will  not  grant  the  writ  of  ne  exeat ^  unless  there 
has  been  a  decree,  and  then  only  for  what  is  actually  due;  and 
further,  that  courts  of  equity,  in  Georgia,  have  no  jurisdiction 
in  the  premises  in  this  state. 

As  this  last  proposition  was  not  insisted  on  in  the  argument, 
I  shall  consider  it  as  abandoned.  The  writ  of  ne  exeat  regno 
was  a  high  prerogative  right,  originally  applicable  only  to  the 
purposes  of  state,  but  afterwards  extended  to  private  transac- 
tions. In  England,  formerly,  it  was  confined  to  cases  of  equi- 
table debt,  and  was  equivalent  to  equitable  bail;  and  the 
doctrine  of  chanceiy  was,  that  the  debt  for  which  the  writ 
issues  must  be  due  and  certain,  and  must  be  such  that  the  sum 
to  be  marked  upon  the  writ  could  be  ascertained;  and  that,  in 
cases  of  alimony,  the  courts  of  equity  would  not  interfere, 
unless  alimony  has  already  been  decreed,  and  then  only  to  the 
extent  of  what  is  due;  and  that  if  there  was  an  appeal  from  the 
decree  pronouncing  alimony,  and,  a  fortiori^  if  no  alimony  has 
been  decreed,  and  the  case  is  a  lis  pendens^  courts  of  equity 
will  abstain  from  granting  the  writ:  2  Story's  Eq.  Jur.,  sec. 
1472,  and  authorities  cited. 

This  rigid  rule,  however,  has  not  been  strictly  adhered  to  in 
this  country— even  in  those  states  where  the  common  law,  as  in 
Oeorgia,  has  been  adopted.  Accordingly,  we  find  Chancellor 
Kent  declaring,  in  Denton  v.  Denton,  1  Johns.  Ch.  865,  that 
''the  allowance  of  a  n«  exeat,  where  the  husband  threatens  to. 
leave  the  state,  and  his  wife  without  any  support,  is  essential  to 
justice,  and  has  been  allowed  in  such  cases." 

In  1818,  the  legislature  of  Georgia  passed  an  act  "  to  author- 
ise the  judges  of  the  superior  courts  to  grant  writs  of  ve  exeat, 
in  certain  cases  therein  mentioned;"  and  the  preamble  recites, 
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that  '*  whereas  great  eyils  have  existed,  and  do  yet  exist,  in  this 
state,  in  consequence  of  the  law  of  England,  regulating  writs 
of  ne  exeat,  not  having  provided  for  cases  where  the  demand  set 
forth  by  the  complainant  is  not  due" — ^for  remedy  whereof,  it  is 
enacted,  that  ''the  judges  of  the  superior  courts  shall  be  and 
they  are  thereby  authorized  to  grant  writs  of  ne  exeat,  as  well 
in  cases  where  the  debt  or  demand  is  not  due,  but  exists  fairly 
and  bona  fide  in  expectancy  at  the  time  of  making  application, 
as  in  cases  wiiere  the  demand  is  due."  It  further  provides,  that 
'*  in  case  of  joint  and  several  obligors,  if  any  one  or  more  of 
them  are  about  to  remove  without  the  jurisdictional  limits  of  this 
state,  and  are  carrying  off  their  property,  leaving  one  or  more 
fellow-obligors,  bound  with  them  for  the  payment  of  any  debt, 
penalty,  or  for  the  delivery  of  property  at  a  certain  time,  which 
time  has  not  arrived,  siich  obligor  or  obligors,  who  remain, 
shall  have  the  benefit  of  the  writ  of  ne  exeat,'*  etc.  All  securi- 
ties, likewise,  are  allowed  the  advantage  of  this  remedy:  Prince, 
440,  441.  It  is  obvious  that  this  act  has  overturned  and  super- 
seded the  whole  doctrine  of  the  English  law  upon  this  subject, 
and  made  the  writ  of  ne  exeat  applicable  to  all  sorts  of  liabil- 
ities— due  or  undue — certain  or  otherwise — ^if  they,  Ixma  fide, 
exist  in  expectancy  at  the  time  the  writ  is  applied  for. 

Now,  it  will  be  borne  in  mind,  that  our  statute  requires  that 
in  cases  where  partial  or  conditional  divorces  are  granted,  the 
jury  shall  inquire  into  the  situation  of  the  parties  before  their 
intermarriage,  and  also  at  the  time  of  the  trial;  and  they  shall, 
by  their  verdict  or  decree,  make  provision  out  of  the  prop- 
erty of  which  the  husband  may  be  possessed,  for  the  separate 
maintenance  and  support  of  the  wife  and  children,  if  there  be 
any;  which  verdict  or  decree  shall  be  carried  into  effect,  etc. : 
Prince,  187.  The  bill  charges  that  the  defendant  has  property 
in  possession,  of  the  value  of  four  thousand  dollars,  and  that 
there  are  no  children;  and  the  complainant  not  only  makes  a 
case  in  her  bill,  which  shows  that  she  is  entitled  to  suitable  pro- 
vision for  her  maintenance,  but  her  affidavit  states  expressly, 
that  she  considers  herself  entitled  to  adequate  suppoi*t  out  of 
her  husband's  property.  Here,  then,  in  contemplation  of  the 
statute  of  1813,  is  "  a  bona  fide  demand,  existing  in  expectancy," 
and  comes  both  within  the  spirit  and  letter  of  ilie  act.  We  feel 
the  less  hesitancy  in  coming  to  this  conclusion,  not  only  because 
it  is  essential  to  the  ends  of  justice,  but  it  is  warranted  by  the 
universal  practice  which  has  obtained  throughout  the  stats 
under  this  act. 
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Complaint  is  made  in  fhe  bill  of  exceptions,  that  the  court  de- 
cided, in  advance,  that  if  the  defendant  should  file  his  answer, 
denying  the  charges  in  the  bill,  the  ne  exeat  should  still  be  con- 
tinued, till  the  hearing  of  the  libel  for  divorce;  and  that  the 
only  mode  by  which  the  defendant  could  relicTC  himself  from 
the  writ  was  by  giving  bail,  as  at  common  law,  or  bond  and 
security  for  the  eventual  condemnation  money. 

The  act  of  1830  declares,  that  "  in  all  cases  where  persons 
may  thereafter  be  arrested  by  virtue  of  writs  of  ne  exeats  they 
shall  be  discharged  on  their  giving  bond,  with  good  and  suffi- 
cient security,  either  that  they  will  not  depart  this  state,  or  for 
the  payment  of  the  eventual  condemnation  money:"  Prince, 
468. 

It  is  somewhat  inaccurate,  therefore,  to  prescribe  bail  to  be 
given  as  at  common  law,  where  the  condition  of  the  recognizance 
is,  that  in  case  the  defendant  is  cast  in  the  suit,  he  (the  defend- 
ant) will  satisfy  the  condemnation,  or  render  his  body  into 
prison  in  execution  for  the  same,  or  he  (the  bail)  will  do  it  for 
him:  whereas,  as  we  have  seen,  under  the  act  of  1830,  the  only 
condition  of  the  bond  is,  that  the  defendant  will  not  depart  the 
state,  or  satisfy  the  ultimate  recovery. 

But  we  apprehend  that  it  is  still  competent  for  the  defendant 
to  show,  as  he  might  do  before,  that  the  writ  of  ne  exeat  ought 
not  to  have  been  granted:  2  Tuck.  Com.  486.  Otherwise,  writs 
of  ne  exeat  would  often  operate  very  harshly.  We  do  not  say 
that  we  should  undertake  to  control  the  discretion  of  the  circuit 
judge,  should  he  hold,  as  he  said  he  would,  that  he  should  re- 
tain the  writ  till  the  hearing  of  the  divorce,  notwithstanding  the 
defendant  should,  by  his  answer,  deny  all  the  charges  in  the 
bill;  Btill,  as  a  matter  of  legal  right,  we  should  be  loath  to  sanc- 
tion Uie  principle  that  the  door  of  justice  was  barred  in  this 
case  against  the  privilege  of  being  heard. 

Not  viewing  any  of  the  obstacles,  then,  to  this  proceeding  as 
insurmountable,  and  taking  it  for  granted  that  while  courts  will 
maintain  this  writ  for  the  purpose  of  securing  to  the  wife  and 
offspring  provision,  in  accordance  with  the  rank  of  the  parties 
and  the  fortune  of  the  husband,  that  they  will  take  care  at  the 
same  time  that  it  is  not  used  for  oppression  and  extortion,  we 
affirm  the  judgment  of  the  superior  court. 

Nb  Exsat,  whxn  Granted:  See  OUbert  y.  CoU^  14  Am.  Dec.  567,  and 
note,  where  the  subject  receives  a  lengthy  discussion;  Rhodes  v,  (7otuin«,  18 
Id.  715;  MUchdt  t.  Bunch,  22  Id.  669;  Broum  ▼.  Haff,  28  Id.  425,  and  note; 
McNamara  ▼.  Dwffer,  32  Id.  627. 
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Amount  or  Aloiont,  Huhbakd^  Pro^sbtt  to  bb  GoirsiDKBB£  or  Es- 
tzmatihg:  See  FishU  v.  lUhli^  12  Am.  Deo.  251;  Loekridge  ▼.  Loekndg^  28 
Id.  52. 

Thb  pbinoipal  CA8X  IS  CITED  in  StandUff  ▼.  SUUe  qf  Otcrgia,  10  Ga.  84, 
ia  support  of  the  propoeition  that  the  defendant  shonld  be  allowed  to  show 
oanse,  in  avoidance  of  a  primary  disqaalification  of  a  juror;  and  in  McQthet 
T.  Pdky  24  Id.  411,  to  the  effect  that,  in  granting  a  nt  exeat,  abeolnte  oer* 
tainty  as  to  the  sum  due  is  not  indispensable,  the  complainant  being  excusa- 
ble when  the  exact  sum  can  not  be  ascertained. 

This  case  appears  before  the  court  again  in  10  Ga.  477. 
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[8  asoBOIA,  486.] 

DiBTS  Dux  TO  AND  FBOM  GoBPORATiON  are  extinguished,  at  common  law« 
upon  its  dissolution. 

Individuals  Ompobimo  Cobpobation  may,  bt  Contbact  ob  in  Law, 
Inoub  Liabilities,  in  respect  thereto,  which  will  survive  their  charter 
and  be  enforceable  at  law  or  in  equity. 

Capital  Stock  or  Cobpobation  is  Dekmbd  Tbust  Fund  for  the  payment 
of  its  debts. 

Amount  of  Shabes  or  Capital  Stock  Obiginallt  Subscbzbsd  fob,  and 
not  Sum  Aotuallt  Paid  in,  oonstitutes  the  capital  stook  of  a  corpora- 
tion. 

Both  brfobb  and  attkb  Dissolution,  Dibectors  ob  Assignees  of  Cob- 
pobation may  be  Compelled  to  Collect  amount  of  capital  stock  not 
paid  up,  and  apply  it  to  the  payment  of  the  corporation  debts.  Equity 
will  hold  the  stockholder  liable  for  said  debts  to  the  extent  of  his  un- 
paid subscription. 

Equitt  of  Cbxditob  is  Equally  Stbono  wbxbb  Stockholdeb  has  Con- 
TBACTED  TO  PAY  but  never  has  paid  his  portion  of  the  capital  stock,  as 
where  it  has  been  actually  paid  in  and  afterwards  returned. 

BsfWEEN  Banking  and  Otheb  Corpobations  there  is  no  distinction  as  to 
the  liability  of  stockholders  for  capital  stock  not  paid  up. 

Statutory  Pbovision  fob  Sale  of  Delinquent  Stock  is  Mebslt  fob 
Benefit  of  Cobpobation,  and  is  not  to  be  construed  a  privil^e  of  the 
stockholder  to  abandon  his  shares  at  will. 

Remedy  by  Sale  of  Delinquent  Stock  is  Cumulative,  and  does  not 
impair  right  to  compel  payment  by  action. 

Decbee  Based  upon  Stockholder's  Liability  fob  Unpaid  Capital 
Stock  should  give  him  all  the  privileges  to  which  he  would  have  been 
entitled  under  the  charter,  had  the  stock  been  called  In  by  the  directors 
during  the  existence  of  the  corporation. 

To  Tbusts  Falling  Exclusively  within  the  Jobisdiction  of  Equity, 
the  presumption,  from  lapse  of  time,  of  satisfaction,  paymeut,  or  waiver 
does  not  apply. 

Vo  Bill  Filed  wtthin  Five  Yeabs  afteb  the  Liabilht  Aocbuxd  ths 
the  doctrine  of  stale  demand  furnishes  no  defense. 
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Equitablb  Bjocbdt  aoainst  Sussgbibep  but  Uhpaid  Gavital  Stock 
Agcsluxb  when  the  legal  aseets  of  the  oorpontion  are  ezhanated. 

Objection  of  Want  of  Propkb  Pabtibs  can  not  be  raiaed  on  motion  to 
dismiss  a  bill  for  want  of  equity. 

Bill  in  Chancebt  is  neyeb  Dismissed  fob  Want  of  Pabties,  provided 
neoessary  parties  can  be  made,  but  stands  over  on  payment  of  costs. 

Whebb  Necbssaby  Pabties  can  not  bb  Made,  bill  must  be  dismissed. 

Bight  of  Cbeditob  of  Cobpobation  to  Maintain  Suit  in  Bquitt  in 
his  Own  Nahb,  against  Stockholdebs  not  having  paid  up  the  capital 
stock  subscribed  for,  exists  independent  of  statutory  enactments.  But 
where  the  appointment  of  a  receiver  has  been  ratified  by  the  legislature, 
the  suit  should  be  prosecuted  in  his  name,  unless  some  sufficient  excuse 
is  rendered,  in  which  case  such  assignee  should  be  made  a  party  defend- 
ant. 

Bill  in  equity  filed  by  Daniel  Hightower  as  judgment  creditor 
of  the  Planters'  and  Mechanics'  Bank  of  Columbus,  averring 
the  bank  to  be  totally  insolvent,  and  the  charter  to  have  been 
forfeited  by  decree  of  the  superior  court;  but  further  averring 
that  of  the  originaUy  subscribed  capital  stock,  one  million  dol- 
lars, in  shares  of  one  hundred  dollars  each,  only  twenty-five 
dollars  per  share  had  been  paid  in  by  the  stockholders,  and 
therefore  praying  that  it  be  decreed  that  the  stockholders  pay 
into  court,  out  of  the  amount  due  on  the  capital  stock,  sums  suf- 
cient  in  amount  to  satisfy  complainant's  claim.  Motion  to  dis- 
miss bill  for  want  of  equity  sustained,  and  complainant  brings 
error. 

W,  Dougherty,  for  the  plaintiff  in  error. 

H.  HoU  and  Sturges,  for  the  defendant. 

By  Court,  Lumpkin,  J.  The  case  made  by  this  record  is  sim- 
ply this :  A  judgment  creditor  of  the  late  Planters'  and  Mechanics' 
Bank  of  Columbus,  having  prosecuted  his  claim  against  the 
corporation  to  insolvency,  filed  his  bill,  alleging  that  the  corpo- 
ration was  dissolved,  both  in  fact  and  in  form,  and  praying  that 
the  stockholders  of  the  bank,  who,  it  was  averred,  had  paid 
only  twenty-five  dollars  on  the  share — the  capital  stock  being 
one  million,  in  shares  of  one  hundred  dollars  each  —  might 
be  decreed  to  pay  into  court  such  sums  on  their  unpaid  stock 
as  should  be  sufficient  to  discharge  the  complainant's  demand. 

Are  these  unpaid  subscriptions  corporate  property,  and  can 
they  be  reached  by  the  creditors  in  a  court  of  equity  ? 

Upon  the  threshold  of  this  discussion  we  are  met  with  the 
common-law  principle — that  upon  the  dissolution  of  a  corpora- 
tion the  debCs  due  to  and  from  it  are  extinguished.  A  doctrine 
which  results^  necessarily,  from  the  fact  that  the  corporation 
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having  expired,  whether  by  its  own  limitation^  by  surrender, 
abandonment  of  its  members,  or  judgment  of  dissolution,  there 
is  no  one  in  law  to  sue  or  be  sued. 

But  it  does  not  follow  that  the  individuals  who  composed  this 
corporation  (and  corporations  Aggregate  are  but  associations  of 
individuals)  may  not,  by  contract  or  in  law,  have  incurred  lia- 
bilities which  will  survive  their  charter,  and  which  will  be  en- 
forced at  law  or  in  equity,  according  to  the  circumstances  of  the 
case.  In  the  case  of  Lane  v.  Morris,  8  Ga.  468,  just  decided, 
the  liability  was  by  contract,  and  a  common  action  of  debt,  as 
provided  for  by  the  charter,  was  found  to  be  an  ample  remedy. 

Here  the  liability  is  equitable  only,  resulting  from  the  under- 
taking of  the  defendant  to  the  corporation — ^that  he  would  sub- 
scribe so  much  to  the  capital  stock  of  the  company.  After 
having  acquired  credit  and  contracted  debts,  upon  the  faith  of 
this  subscription,  the  company  has  failed,  and  its  franchisd 
been  seised  into  the  hands  of  the  state,  upon  quo  warranto.  Will 
not  the  party  be  bound  in  equity  to  fulfill  his  promise  ? 

And  will  not  a  court  of  equity  provide  a  remedy  to  compel 
him  to  perform  his  just  obligations,  notwithstanding  the  dis- 
solution of  the  corporation? 

When,  upon  quo  warranto^  the  franchise  of  the  city  of  Lon- 
don was  recalled  by  the  king,  their  right  to  sue  as  a  corporation 
ceased;  but  their  liabilities,  in  the  capacity  they  had  sustained, 
were  not  extinguished:  Proceedings  between  the  King  and  (he 
City  of  London,  8  HoTyell's  St.  Trials,  1087. 

Judge  Story,  in  treating  of  implied  trusts,  says,  that  to  this 
head  may  be  referred  that  class  of  cases,  where  the  stock,  and 
other  property  of  private  corporations,  is  deemed  a  trust  f  and, 
for  the  payment  of  the  debts  of  the  corporation.  So  that  the 
creditors  have  a  lien  or  right  of  priority  of  payment  on  it,  in 
preference  to  any  of  the  stockholders  in  the  corporation.  There- 
fore, if  the  corporation  is  dissolved,  the  contracts  of  such  cor- 
poration are  not  thereby  deemed  extinguished;  but  they  sur- 
vive the  dissolution  of  the  corporation,  and  the  creditors  may 
enforce  their  claims  against  any  property  belonging  to  the  cor- 
poration, which  has  not  passed  into  the  hands  of  a  bona  fide 
purchaser;  for  such  property  will  be  held  affected  with  a  trust, 
primarily  for  the  creditors  of  the  company,  and  subject  to  their 
right,  secondarily  for  the  stockholders,  in  proportion  to  their 
interest  therein.  Upon  the  like  ground,  the  capital  stock  of  an 
incorporated  bank  is  deemed  a  trust  fund  for  al>  the  debts  ol 
the  corporation:  2  Stoiy's  Eq.  Jur.,  sec.  1252. 
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We  have,  then,  the  authority  of  this  great  judge,  for  holding 
that  the  capital  stock  of  this  bank  is  deemed  a  trust  fund,  for 
the  payment  of  complainant's  demand.  "What  constitutes  the 
capital  stock  of  this  corporation,  we  shall  see  hereafter. 

I  shall  pass  over  the  English  adjudications  upon  this  sub- 
ject, and  especially  the  leading  case  of  Dr.  Salmon  t.  The 
Hamborough  Company^  1  Ch.  Cas.  204,  not  because  I  do  not 
believe  that  the  doctrines  which  it  contains  are  in  perfect  ac- 
cordance with  the  well-established  principles  of  law  and  equity, 
but  because  doubt  has  been  expressed  as  to  the  authority  of 
this  case:  1  Fonbl.  Eq.  297,  note.  And  I  desire  that  the  equity 
jurisdiction,  which  is  here  sought  to  be  maintained,  may  rest 
upon  a  foundation  that  can  not  be  shaken.  Sufficient  to  say, 
then,  that  in  the  professional  opinion  of  Chancellor  Kent,  read 
on  the  argument  of  NebUt  y.  Bank  of  Port  Oibson,  6  Smed.  &  M. 
613,  he  asserts  that  there  is  not  an  instance  in  the  English  law, 
in  which  the  funds  of  an  insolvent  or  forfeited  moneyed  institu- 
tion have  been  permitted  to  be  abandoned,  and  creditors  denied 
redress  and  payment  out  of  them;  and  he  adds,  that  to  permit 
the  odious  and  obsolete  doctrine  of  ancient  date,  before  moneyed 
institutions  were  introduced,  to  be  now  applied  to  the  dissolu- 
tion of  a  bank,  perhaps  by  its  own  mismanagement  and  abuse, 
BO  that  all  its  assets  were  to  be  considered  as  dispersed  to  the 
wind,  without  any  owner  or  power  anywhere  to  collect  and 
justly  apply  them,  would  be  a  disgrace  to  any  civilized  state. 

But  this,  he  says,  can  not  take  place,  inasmuch  as  the  im- 
proved and  enlightened  administration  of  equity  jurisprudence, 
in  every  part  of  the  country,  has  taught  and  established  sounder 
and  juster  doctrines;  and  that  this  is  apparent  in  the  legislative 
acts  and  in  the  decrees  of  courts  of  equity  relative  to  insolv- 
ent and  dissolved  moneyed  charters. 

I  might  have  forborne  to  introduce  this  opinion,  had  it  not 
been  that  the  views  which  it  inculcates  were,  fully  sustained  and 
sanctioned  by  the  ''  upright,  firm,  and  enlightened"  tribunal  to 
which  it  was  addressed. 

In  Vo8€  V.  Oranl,  16  Mass.  606,  Judge  Jackson  expressed  the 
opinion  that  the  creditors  of  a  joint-stock  company  would  have 
an  adequate  remedy  in  a  court  of  equity  against  the  individuals 
who  had  composed  it. 

In  Spear  v.  Orant,  16  Mass.  9,  the  court  admitted  that  the 
stock  actually  vested  should  be  considered  as  pledged  for  the 
payment  of  the  debts  of  the  corporation,  as  far  as  it  would  go, 
ftnd  that  if  it  was  withdrawn  before  the  debts  were  discharged. 
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iheie  would  be  an  equitable  obligation  on  fhe'pairt  of  the  Btook« 
holders  to  aooonnt  for  so  much  as  they  originally  consented 
to  subscribe.  But  Mr.  Chief  Justice  Parker,  who  gare  the 
opinion  of  the  court,  was  unable  to  discover  any  adequate  mode 
at  common  law  by  which  a  creditor  could  compel  any  stockholcler 
to  pay  him  the  amount  of  his  stock;  and  that  the  remedy,  if  any 
there  was,  would  be  before  a  tribunal  which  was  empowered  to 
act  upon  the  whole  subject-matter  in  an  equitable  point  of  view. 

In  the  case  of  Wood  y.  Dwmnier^  3  Mason,  808,  the  plaintiff, 
as  holder  of  the  notes  of  the  Hallowell  and  Augusta  Bank,  brought 
a  bill  in  equity,  in  the  circuit  court  of  the  United  States,  before 
Mr.  Justice  Story,  against  the  stockholders  of  the  bank.  The 
learned  judge  sustained  the  bill,  and  founded  the  decree  of  the 
court  upon  the  liabilities  assumed  by  the  several  stockholders,  in 
their  subscription  to  the  capital  stock.  The  bill  allied  the  in- 
solvency of  the  bank  and  the  withdrawal  of  its  funds  by  the 
stockholders.  The  court,  however,  proceeded  upon  the  prin- 
ciple that  the  capital  stock  was  a  trust  fund,  and  that  the  stock- 
holders, both  in  law  and  in  fact,  were  affected  with  notice  of  the 
trust,  and  the  foundation  of  the  decree  was  the  agreement  cf 
the  stockholders  to  pay  the  sums  they  had  respectively  sub- 
scribed to  the  capital  stock.  This  agreement  was  with  the  cor- 
poration, which  was  liable  in  the  first  instance,  and  the  creditors 
had  a  Hght  to  claim,  that,  as  against  the  individual  membefs, 
their  equities  should  be  worked  out  through  the  corporation. 

In  Briggs  v,  Penniman,  8  Cow.  387  [18  Am.  Dec.  464],  it  was 
held  by  the  court  of  errors  of  the  state  of  New  York,  that  the 
stock  subscribed,  and  agreed  to  be  paid  into  the  company,  be- 
came corporate  property,  and  when  paid  in,  might  be  reached 
by  ordinary  proceedings;  and  if  not  paid  in,  a  court  of  equity 
would  compel  the  trustees  to  collect  and  apply  it  to  the  payment 
of  debts. 

The  same  principle  was  acted  upon  in  8lee  v.  Bloom,  19  Johns. 
466  [10  Am.  Dec.  273],  in  which  the  stockholders  were  required, 
in  the  first  instance,  to  pay  up  the  amount  of  their  subscriptions 
for  the  benefit  of  the  creditors;  that  this,  being  corporate  prop- 
erty, is  a  fund,  say  the  court,  for  the  benefit  of  creditors,  exist- 
ing entirely  independent  of  any  statutory  provision. 

An  act  of  the  state  of  Connecticut,  incorporating  a  manufac- 
turing company,  provided  that  the  capital  stock  of  the  corpora- 
tion should  not  exceed  fifty  thousand  dollars;  that  a  share  of 
the  stock  should  be  on^  hundred  dollars;  that  the  directors 
might  call  in  the  subscriptions  to  the  capital  stock  by  i: 
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ment,  in  saoh  proportions  and  at  suoh  times  and  places  as  thej 
should  think  proper;  that  within  three  months  not  less  than  five 
thousand  dollars  of  the  capital  stock  should  be  actually  paid. 
There  is  a  most  striking  resemblance  between  the  provisions  of 
this  charts  and  that  under  consideration,  as  well  as  the  facts  of 
the  two  cases. 

After  the  stockholders  had  paid  in  fortj  per  cent,  on  their 
subscriptions,  the  corporation  became  insolyent,  having  no  visi- 
ble property;  and  on  a  bill  in  chancery,  brought  by  certain 
creditors,  praying  that  they  might  be  compelled  to  pay  in  the 
remaining  sixty  per  cent,  (or  so  much  thereof  as  should  be 
necessary),  to  be  applied  to  the  payment  of  the  debts,  it  was 
held:  1.  That  the  obligations  which  the  stockholders  assumed, 
by  their  subscription  to  the  capital  stock  of  the  corporation,  was 
to  pay  the  sum  of  one  hundred  dollars  on  each  share,  in  such 
installments  and  at  such  times  as  should  be  required  by  the 
stockholders;  2.  That  the  amount  of  the  shares  subscribed,  and 
not  the  sum  actually  paid  in,  constituted  the  capital  stock  of 
the  corporation;  3.  That  when  further  installments  became 
necessary  to  meet  the  debts  of  the  corporation,  it  was  the  duly 
of  the  directors  to  cause  them  to  be  made — the  discretionary 
power  of  the  directors  being  modal  only,  relating  to  the  time 
and  manner  of  payment;  4.  That  the  duty  might  be  enforced 
by  a.  decree  in  chancery. 

Waite,  J.,  in  delivering  the  opinion  of  the  court,  says:  "  Does 
the  amount  of  shares  subscribed  constitute  the  capital  stock  of 
the  company,  or  only  the  amount  actually  paid  in  ?  Had  these 
plaintiffs,  when  they  dealt  with  the  company  and  gave  them 
credit,  a  right  to  look  to  the  former  as  a  fund  applicable  to  the 
payment  of  their  debts,  or  only  to  the  latter? 

"  The  unpaid  balances  of  the  shares  are  as  much  subject  to 
the  call  of  the  directors  as  any  debts  due  the  company.  Pay- 
ment can  as  well  be  enforced  in  the  one  case  as  in  the  other. 
The  directors  can  at  any  time  collect  these  balances,  and  if 
sufficient,  pay  off  the  debts  due  the  plaintiffs.  And  why  should 
they  not  do  it?  What  justice  is  there  in  withholding  funds  at 
their  command  and  applicable  to  the  payment  of  these  debts? 
It  is  apparent  that  it  is  not  for  their  interest  to  do  it.  The 
charter  requires  them  to  be  stockholders,  and  the  bill  alleges 
that  they  are  such,  and  actually  own  a  large  amount  of  the 
shares  of  the  company.  A  call  upon  the  stockholders  for  funds 
to  pay  off  these  debts  of  this  insolvent  company,  would  be,  in 
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party  a  call  upon  themselyes,  and  might  materially  affect  their 
own  interests.  They  may,  therefore,  prefer  to  let  these  creditors 
suffer,  rather  than  become  sufferers  themselves. 

"  It  is  true,  the  company  was  incorporated,  and  the  members 
were  not  made  liable,  in  their  individual  capacities,  for  the 
debts  of  the  company;  but  it  was  necessary  for  the  company  to 
create  a  capital  before  they  could  obtain  credit.  This  was  done 
by  the  subscriptions  to  the  capital  stock;  and  all  that  is  re- 
quired of  the  defendants  in  the  present  case  is,  that  the  mem- 
bers shall  discharge  the  obligations  which  they  assumed  upon 
becoming  stockholders,  or  at  least  so  much  as  may  be  necessary 
to  pay  off  the  debts  of  the  company." 

The  charter  of  the  Planters'  and  Mechanics'  Bank  declares 
that  "  the  stock  of  the  company  shall  consist  of  one  million  of 
dollars,  in  shares  of  one  hundred  dollars  each,  and  the  stock- 
holders are  required  to  pay  in  tweniy-five  per  cent,  on  the 
amount  of  their  capital  stock,  in  specie,  before  the  board  of 
directors  shall  be  permitted  to  issue  their  bank  notes  and  the 
remainder  of  their  subscription,  in  such  sums  and  at  such  times 
as  the  board  of  directors  shall  require:"  Prince,  125. 

In  New  York,  on  the  formation  of  the  Mohawk  Insurance  Com- 
pany, the  directors  resolved  to  reserve  a  majority  of  the  stock 
for  themselves.  Each  director  subscribed  for  one  thousand 
and  forty-two  shares,  and  gave  a  promissoiy  note  for  the 
amount.  The  defendant,  Whitlock,  was  one  of  these  directors, 
giving  his  note  in  twenty  thousand  eight  hundred  and  forty 
dollars  for  one  thousand  and  forty-two  shares.  The  company 
became  embarrassed,  and  Whitlock  induced  the  president,  John 
D.  Brown,  in  consideration  of  six  thousand  dollars,  to  stand  in 
his  place  for  the  shares.  This  was  done  without  any  sanction 
of  the  company.  Brown  gave  up  (from  the  company's  effects) 
to  Whitlock  his  note  for  the  twenty  thousand  eight  hundred 
and  forty  dollars  and  substituted  his  own,  and  had  the  one 
thousand  and  forty-two  shares  of  stock  placed  in  his  (Brown's) 
name.  Brown  was  at  this  time  insolvent.  This  was  held  to  be 
a  fraud  upon  the  creditors  of  the  company,  and  that  Whitlock 
should  make  good  the  amount  of  his  note  for  twenty  thousand 
eight  hundred  and  forty  dollars.  Vice-Chancellor  McCoun 
said  that  he  could  not  bring  his  mind  to  any  other  conclusion 
than  that  the  defendant  was  liable  and  bound  to  make  good  the 
stock  which  he  subscribed  for  in  the  company  on  its  organiza- 
tion,  and  for  which  he  gave  his  note  in  the  sum  of  twenty  thou- 
sand eight  hundred  and  forty  dollars:  NcUhan  v.  Whitlock^  9 
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Edw.  Ch.  215.  And  this  decree  was  affirmed  by  the  chancellor. 
S.  0.,  9  Paige,  152. 

In  JUen  et  al,  t.  Montgomery  Railroad  Co*  ei  al.,  11  Ala.,  N.  S., 
437,  the  court  asked,  "  Has,  then,  a  court  of  equity  the  au- 
thority to  reach  subscriptions  for  stocks,  to  satisfy  a  creditor, 
when  there  is  a  deficiency  of  legal  assets,  in  the  absence  of  any 
call  by  the  corporation  upon  its  stockholders?  That  it  has,  is, 
we  think,  a  clear  position,  as  well  on  principle  as  authority.  As 
the  individual  corporators  are  not  themselves  personally  respon- 
sible for  the  contracts  of  the  corporation,  there  is  no  responsi- 
bility anywhere,  if  the  capital  stock  is  not  a  fund  answerable 
to  the  creditors;  and  it  would  seem  to  make  no  difference  in  the 
right,  whether  this  capital  stock  or  fund  existed  in  property  or 
equitable  assets;  nor  can  it  vary  the  right,  if  the  legislature, 
instead  of  requiring  the  stock  to  be  paid  in,  has  permittted  the 
corporation  to  call  for  it,  as  their  necessities  or  the  convenience 
of  the  stockholders  may  require.  In  the  latter  case,  the  sub- 
scription is  a  debt  which  the  corporation  may  call  for;  and  if 
the  debts  contracted  are  beyond  the  assets  in  hand,  it  would  be 
most  inequitable  to  neglect  or  refuse  to  make  the  call,  so  as  to 
discharge  the  debt.  It  is  on  this  obvious  principle  that  a  court 
of  equity  assumes  jurisdiction,  and  compels  the  corporation 
and  stockholder  to  do  that  which  justice  requires — that  is,  to 
discharge  the  debt,  to  the  extent  that  the  capital  stock  remains 
in  the  hands  of  the  stockholder." 

Counsel  for  the  defendant  in  error  have  attempted  to  evade 
the  force  of  the  decision  in  Wood  v.  Dummer,  3  Mason,  308,  by 
ingeniously  suggesting  that  there  the  capital  had  been  paid  in, 
and  after  the  dissolution  of  the  corporation  it  was  again  dis- 
tributed among  the  stockholders,  while  the  creditors  remained 
unpaid;  that  consequently  it  was  a  mere  question  of  priority  of 
lien  as  between  the  creditors  and  the  stockholders.  But  the 
supreme  court  of  Alabama,  in  their  notice  of  this  case,  very 
properly  held,  as  we  think,  "  that  the  equity  of  the  creditor  ia 
equally  strong  where  the  stockholder  has  contracted  to  pay  but 
has  never  paid  his  portion  of  the  capital  stock."  And  the  con- 
clusion at  which  they  arrive  is,  that  the  creditor  has  the  right  to 
pursue  a  stockholder,  when  there  is  an  insufficiency .  of  legal 
assets,  although  the  corporation  has  made  no  calls. 

It  is  true,  that  in  this  case  there  had  been  no  judgment  of 
forfeiture.  But  neither  the  court  nor  the  counsel  who  argued 
it  seem  to  consider  this  fact,  as  distinguishing  it  from  the 
case  in  Mason,  and  others  which  have  been  determined  upon 
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the  Bame  gronnds,  as  in  tmth  it  does  not.    Pveeedents  might  be 
still  further  multiplied  upon  this  point. 

In  Nemti  y.  The  Bank  of  Part  Oibeon,  6  Smed.  Sl  M.  513,  al- 
ready ref^red  to,  nearly  all  the  learning  on  this  subject  was 
exhausted,  it  haying  been  twice  argued  with  singfnlar  diligence 
and  ability.  And  there,  as  eyerywh^e  else  where  the  question 
has  been  raised,  a  majority  of  the  court  held,  that  the  property 
and  debts  due  to  and  belonging  to  the  bank  were  a  trust  fund, 
subject  to  the  cognizance  and  control-of  a  court  of  equity,  for 
the  benefit  of  creditors.  It  is  true,  that  Mr.  Justice  Thatcher, 
for  whose  ability  I  entertain  a  profound  and  undissembled  re- 
spect, did  not  concur,  but  deliyered  a  dissenting  opinion.  But 
I  must  think  that  the  legal  world,  with  great  unanimity,  will 
hold,  that  the  science  of  jurisprudence  is  deplorably  defectiye,  if 
the  assets  of  a  corx)oration,  and  among  these  the  capital  stock 
authorized  to  be  inyested,  and,  to  which  the  public  looks  with 
confidence  for  security  and  indemnity,  can  not  be  rescued  "  as 
planks  from  the  wreck,"  and  sayed  for  depositors,  bill  holders, 
and  other  creditors;  and  that  although  a  corporation  is  dis- 
solyed,  with  or  without  legislatiye  interference,  that  a  court  of 
equity  will  deyise  a  mode,  for  the  purposes  of  remedy,  to  hold 
the  true  parties  to  their  just  obligations. 

The  case  of  Hume  y.  The  Winyaw  and  Wando  Canal  Company , 
1  Carolina  L.  J.  217,  carries  this  doctrine  much  further.  Chan- 
/cellor  Desaussure  was  of  the  opinion  that  the  indiyidnal  corpo- 
rators would  be  liable  in  equity  for  debts,  contracted  with  their 
consent,  beyond  the  amount  of  their  capital  stock,  on  the  same 
principle  that  they  are  bound  for  their  subscriptions  to  the  cap- 
ital, unless  their  liability  is  limited  by  the  terms  of  the  charter, 
as  it  may  be,  by  express  proyision  to  that  effect.  And  there  are 
not  wanting  jurists  of  great  respectability,  who  think  that  "  no 
principle  can  be  more  equitable  than  this,  and  none  more  just." 
We  decline,  howeyer,  indorsing  the  doctrine  to  this  extent,  not 
caring  to  go  beyond  the  case  made  by  the  record,  to  proyoke  a 
<;ontroyersy  with  those  who  "  fear  there  is  a  tendency  in  the  ju- 
dicial mind  of  the  age,  to  seek  first  for  the  equity  of  the  case,  as  it 
is  termed,  and  then  for  the  law  to  support  it,"  which  complaint, 
by  the  way,  I  take  to  be  a  merited  compliment  to  the  purer  and 
more  eleyated  morality  which  adorns  the  pages  of  modem  juris- 
prudence. I  am  content,  howeyer,  to  abide  by  the  equity  •*  of 
the  Hardwickes,  the  Thurlows,  and  the  Eldons  of  England;  of 
the  Marshalls,  the  Washingtons,  and  the  Kents"  (and  Stoiys) 
^  of  the  United  States — an  equity  without  discretion,  fixed  as 
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the  principles  of  the  common  law,  and  like  it,  vorfhy  of  the 
freemen  of  whose  fortunes  it  disposes." 

It  has  been  contended  bj  one  of  the  learned  counsel  for  the 
defendant  in  error,  that  the  amount  paid  in  on  the  shares,  and 
not  the  Btmi  specified  in  the  charter,  constituted  the  capital 
stock  of  this  bank.  It  will  be  perceiyed,  howeyer,  that  the  act 
itself  has  settled  this  question,  designating,  as  it  does  in  so 
many  words,  the  million  of  dollars  authorized  to  be  subscribed 
for  its  capital  stock. 

»  

Vice-Chancellor  Sandford,  in  Barry  r.  The  Merchants*  Ex*^ 
change  Co.^  1  Sandf.  Ch.  280,  has  giyen  a  definition  of  what  is 
meant  by  the  capital  stock  of  a  corporation.  "  It  is,"  says  he, 
"  the  aggregate  amount  of  the  funds  of  the  corporation,  which 
are  combined  together  under  a  charter,  for  the  attainment  of 
some  common  object  of  public  conyenience  or  priyate  utility. 
The  amount  is.usually  fixed  in  the  act  of  incorporation,  although 
it  is  sometimes  otherwise.  It  is  thus  limited  in  reference  to  the 
conyenience  of  the  intended  corporators,  and  for  the  informa- 
tion and  security  of  the  public  at  huge.  To  the  corporation, 
it  prescribes  the  amount  and  subdirisions  of  their  respectiye 
contributions  to  the  common  fund,  the  yoice  which  each  shall 
haye  in  its  control  and  management,  and  the  apportionment  of 
the  profits  of  the  enterprise.  To  the  community,  it  announces 
the  extent  of  the  means  contributed  and  forming  the  basis  of 
the  dealings  of  the  corporate  body,  and  enables  eyeiy  man  to 
judge  of  its  ability  to  meet  its  engagements  and  perform  what 
it  undertakes.  And  when,  as  in  most  instances,  the  statute 
requires  the  stock  to  be  paid  in  before  the  corporation  can 
transact  business,  security  to  those  contracting  with  it  is  there- 
by superadded  to  the  information  of  its  resources.  These 
objects,  for  the  public  benefit,  are  sometimes  defeated  by  fraud 
and  deception;  but  they  are  such  as  the  legislature  haye  in 
yiew  in  limiting  the  amount  of  the  captal  stock,  and  requiring 
a  specified  sum  or  proportion  to  be  paid  in." 

The  capital  stock  of  a  corporation,  like  that  of  a  limited  ]part- 
nership  or  joint-stock  company,  under  the  act  of  this  state,  of 
1837,  Hotchkiss,  373,  is  the  amount  fixed  upon  by  the  partners 
or  associates  as  their  stake  in  the  concern.  Upon  this,  they  get 
credit  and  transact  business.  It  may  not  all  be  actually  paid 
in,  still  they  are  liable  to  the  public  for  the  amoimt  thus  fixed. 
Additions,  on  the  other  hand,  may  be  made  to  the  original 
stock,  by  a  successful  prosecution  of  the  business;  still  these 
profits  do  not  constitute  capital. 
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But  ^hile  it  is  conceded  that  this  may  be  a  sound  exposition 
of  the  law,  as  applicable  to  railroad  and  manufacturing  corpo- 
rations, it  is  argued  that  it  is  otherwise  as  to  banking  com- 
panics;  and  the  reason  assigned  is,  that  they  do  business  only 
on  the  capital  actually  paid  in,  and  moreoyer,  that  in  this  stats 
they  publish  by  authority  of  law,  for  the  information  of  the 
communiiy,  semi-annually,  under  oath,  a  true  statement  of  their 
condition,  which  is  notice  to  everybody.  The  answer  to  this  is, 
that  the  books  make  no  such  distinction;  and  when  it  is  recol- 
lected that  this  corporation,  like  most  other  banking  institutions 
in  this  state,  is  permitted,  expressly  by  its  charter,  to  contract 
debts  by  bond,  bill,  or  other  security,  to  three  times  the  amount 
of  the  capital  stock  actually  paid  in,  and  over  and  above  the 
specie  deposited  in  its  vaults  for  safe  keeping,  Prince,  127,  it 
would  seem  that  the  principle  upon  which  the  complainant  pro- 
poses to  recover,  would  apply  with  peculiar  force  to  these 
moneyed  corporations.  That  is  to  say,  that  if  upon  two  hun- 
dred and  fifty  thousand  dollars  paid  in,  the  bank  is  authorized 
to  contract  liabilities  to  the  amount  of  seven  hundred  and  fifty 
thousand  dollars,  if  in  any  case  equity  would  decree  that  so 
much  of  the  unpaid  stock  should  be  contributed  as  was  neces- 
sary to  extinguish  the  liabilities  of  the  corporation,  it  would  be 
this.  And  does  experience  prove  that  banks  are  less  likely  to 
contract  debts  beyond  their  means  than  other  corporations? 

On  the  contrary,  their  history  demonstrates  that  there  is  no 
business  so  liable  to  be  overdone,  because  none  which  holds  out 
more  tempting  prospects  to  grow  suddenly  rich — none  has  been 
managed  in  a  more  reckless  and  improvident  manner.  A  pe- 
riodical madness  seems  to  pervade  the  Union  u]X)n  this  subject, 
from  which  none  are  exempt.  ''  The  cool  and  sagacious  sons  of 
New  England,  the  impetuous  and  impulsive  children  of  the 
south,  and  the  hardy  and  adventurous  men  of  the  west,  have  all 
performed  the  same  circuit."  Prudent  and  conscientious  bank- 
ers (and  there  are  many  such  among  us)  need  not  and  will  not 
complain  of  the  checks  thus  thrown  around  their  business. 
But  be  that  as  it  may,  any  system  of  laws  is  essentially  vicious, 
which  allows  natural  or  artificial  persons  to  prey  upon  a  credu- 
lous public,  without  let  or  hinderance.  It  is  admitted  that  the 
country  has  sustained  infinitely  more  injury  from  the  circulation 
of  worthless  paper,  than  from  the  issue  of  spurious  coin;  and 
the  financial  abilities  of  the  ablest  statesmen  have  been  tasked 
to  the  utmost  to  prevent  a  recurrence  of  the  disasters  produced 
from  this  cause  in  past  years.    At  last  the  legislatures  of  the 
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Beveial  states^  detenmning  to  protect  those  who  were  incapable 
of  protecting  themselyes,  have  caused  provieions  to  be  inserted 
in  modem  charters,  making  each  member,  to  a  certain  extent  at 
least,  personally  liable,  in  his  private  estate,  for  the  company 
debts;  and  the  courts,  in  some  respects,  have  applied  the  prin- 
ciple of  copartnership  to  private  corporations.  Due  regard  for 
the  interest  of  the  community,  in  my  humble  judgment,  requires 
that  those  regulations  and  decisions,  instead  of  being  relaxed  by 
the  courts,  should  be  rigidly  enforced.  They  would  be  recreant 
to  their  duty,  in  any  wise  to  impair  the  security  thus  afforded, 
and  perhaps  the  very  best  that  could  be  deyised  against  oyer- 
issues  or  depreciation. 

The  third  section  of  the  charter  declares,  that  *'  if  there  shall 
be  failure  in  the  payment  of  any  sum  subscribed  for  by  any 
person,  copartnership,  or  body  politic,  when  the  same  is  re- 
quired to  be  paid  by  this  act,  the  share  or  shares  upon  which 
such  failure  shall  happen  or  accrue  shall  be,  for  such  failure, 
forfeited,  and  may  be  again  sold  and  disposed  of  in  such  man- 
ner as  the  directors  shaU  order  and  provide,  and  the  proceeds 
from  such  sale,  together  with  the  stmi  or  sums  which  may  have 
been  paid  thereon,  shall  revert  to  the  benefit  of  said  corporation :" 
Prince,  125. 

Now,  it  is  argued,  that  a  court  of  equity  can  not  coerce  the 
contribution  of  the  unpaid  stock,  because  the  stockholder  has 
the  right,  under  this  clause  in  the  charter,  to  abandon  his  shares 
altogether,  even  without  the  consent  of  the  corporation,  during 
its  existence.  We  apprehend  the  law  to  be  otherwise.  This 
proTidion  in  the  charter  was  inserted  for  the  benefit  of  the  cor- 
poration, and  not  of  the  stockholder.  It  was  thought  that  this 
provision  would  coerce  punctuality  in  paying  the  calls  upon  the 
stockholders,  and  if  not,  that  it  would  secure  to  the  company 
the  speedy  receipt  of  the  money,  by  the  sale  of  the  stock. 

And  where  the  statute,  as  here,  gives  to  a  corporatiou 
the  power  to  sell  the  shares  of  a  delinquent  stockholder,  the 
remedy  is  cumulative,  and  does  not  impair  the  right  to  compel 
payment  by  action:  Instone  v.  Bridge  Co.,  2  Bibb,  577  [5  Am. 
Dec.  G38];  Tar  River  Navigation  Co,  v.  Neal,  3  Hawks,  520; 
Highland  Turn.  Co,  v.  McKean,  11  Johns.  98;  Hartford  etc,  B. 
Co,  V.  Kennedy,  12  Conn.  499;  Dviche»s  Cotton  Mfg,  Co.  v.  DaviSf 
14  Johns.  238  [7  Am.  Dec.  459];  Herkimer  Mfg.  &  Hyd.  Co.  v. 
Small,  21  Wend.  273;  Troy  Turn,  db  B.  B.  Co.  v.  McChemey,  Id. 
296;  Bean  v.  Caliawha  etc.  R.  B.  Co.,  3  Ala.  660;  Selma  and 
^Tmn.  B.  B.  Co.  v.  Tipton,  5  Id.  787  [39  Am.  Dec.  344];  Grali 


424  HiOHiowm  V.  TBOBStov.  [Georgia, 

• 

T.  Bedd^  4  A.  K.  Marsb.  103;  Beiaware  etc.  Oan.  Nov.  Co.  t. 
Bunaam,  1  Bixm.  70;  Carliaie  t.  CiUiawba  etc.  E.  B.Co.,4  Ak. 
70;  Oosher.  Turn.  Co.  t.  Ewrtin,  9  Johns.  217  [6  Am.  Bee.  273]. 

I  would  add  merely,  that  the  decree  to  be  rendered  can  and 
should  be  so  molded  as  to  giye  to  the  stockholders  all  the  priv* 
ileges  to  which  they  would  have  been  entitled  under  the  charter, 
had  the  stock  been  called  in  by  the  directors  during  the  exist- 
ence of  the  corporation. 

As  to  the  statute  of  limitations,  it  need  only  be  said,  that  this  is 
a  case  of  a  direct  trust,  purely  technical,  not  cognisable  at  law,  but 
falling  within  the  proper,  peculiar,  and  exclusive  jurisdiction  of  a 
court  of  equity;  and,  consequently,  one  not  subject  to  the  pre- 
sumption of  satisfaction  or  payment  or  waiver:  Bennett  y.  CoUey^ 
2  llyl.  &  E.  225;  Wedderbum  Y.Wedderbum,  4  Myl.  &  Cr.  62; 
Beaumont  t.  BouUbee^  5  Ves.  485;  Gregory  v.  Gregory,  Sir  G. 
Cooper,  201;  Toumsend  ▼.  Townaend,  1  Cox,  28,  84;  Chalmer  v. 
Bradley,  1  Jac.  &  W.  51;  Beckford  et  al.  v.  Wade,  17  Ves.  87. 
Not  only  is  this  claim  not  subject  to  the  statute  of  limitations, 
but  the  doctrine  of  stale  demand  does  not  apply  to  it;  for  the 
bill  was  filed  in  five  years  after  the  liability  accrued.  The  right 
to  go  into  equity  accrued  from  the  time  when  the  legal  assets 
of  the  corporation  were  exhausted;  in  other  words,  when  the 
complainant  could  no  longer  make  his  remedy  against  the  com- 
pany available  at  law.  The  return  of  nuUa  bona  on  the  execu- 
tion is  dated  in  April,  1843,  and  the  bill  was  filed  in  April,  1848, 
just  five  years  thereafter. 

Our  judgment  then  is,  that  there  was  equity  in  the  complain- 
ant's bill;  that  notwithstanding  the  dissolution  of  the  corpora* 
tion,  by  a  forfeiture  of  its  franchises,  the  obligations  of  its  con- 
tracts survived,  and  that  the  creditors  have  a  right  to  enforce 
their  claims  against  any  property  belonging  to  the  corporation, 
which  has  not  passed  into  the  hands  of  bona  fide  purchasers, 
and  that  so  much  of  the  capital  stock  originally  subscribed  for, 
as  remains  unpaid,  is  a  trust  fund  for  the  payment  of  debts, 
subject  to  be  reached  in  a  court  of  equity,  and  made  available 
for  this  purpose. 

Finally,  it  is  said  that  this  bill  was  rightfully  dismissed,  be- 
cause the  proper  parties  were  not  before  the  court;  that  it  was 
a  creditors'  bill,  showing  upon  its  face  that  there  were  other 
creditors,  without  stating  who  they  were  or  the  amount  of  their 
claims;  that  it  was  apparent,  also,  that  there  were  other  stock- 
holders alike  liable  with  the  defendant,  and  no  sufiScient  reason 
or  excuse  is  alleged  for  not  proceeding  against  them  also;  and* 
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at  any  raid  it  is  insisted^  that  if  the  names  of  tlM  parties  are 
omitted,  that  the  amotmt  of  their  claims  and  the  extent  of  their 
liabilities  should  haye  been  set  forth,  and  that  for  lack  of  this 
information,  no  decree  can  be  rendered — ^no  relief  afforded. 

But  that  aboTe  all,  if  this  court  should  be  of  the  opinion  that 
the  common-law  consequences  of  the  forfeiture  of  a  charter  are 
Bayed  in  this  case  by  the  acts  of  the  legislature  of  1840, 1841, 
1842,  and  1843,  providing  for  the  rendition  of  the  judgment  of 
forfeiture,  and  fixing  the  rights,  liabilities,  and  remedies  of 
debtors,  creditors,  and  stockholders,  then  it  is  most  strenuously 
urged  that  by  the  provisions  of  these  statutes  there  is  no  right 
reserved  to  this  complainant  to  sue,  and  no  duty  or  obligation 
resting  on  the  defendant  in  this  or  any  other  proceeding,  either 
in  a  court  of  law  or  chancery,  to  answer  his  demand;  that  these 
acts  provide  a  remedy  for  the  creditors  of  the  coiporation,  by 
recognizing  the  assignee  appointed  by  the  bank,  and  clothing 
him  with  power  and  authority  to  proceed  forthwith  to  the  settle- 
ment, collection,  and  payment  of  the  debts  due  to  and  from  said 
bank  institution,  according  to  the  deed  of  assignment  which  it 
had  made  prior  to  the  judgment  of  forfeiture;  that  to  the  extent 
that  the  creditors  have  rights,  they  must  be  enforced  according 
to  the  statutes  which  secure  them;  and  that  for  the  court  to  go 
beyond  this,  "  is  to  make  rather  than  to  administer  the  law." 

This  bill,  as  the  transcript  shows,  was  dismissed  for  want  ol 
equity,  and  upon  no  other  ground.  It  is  obvious,  therefore* 
that  the  question  as  to  who  ore  and  who  are  not  the  proper  par- 
ties to  this  proceeding,  is  one  dehors  the  record.  But  suppose 
the  motion  had  been  to  dismiss  the  bill  for  want  of  proper 
parties.  Would  the  chancellor  have  granted  it?  Most  assur- 
edly not,  provided  the  necessary  parties  could  have  been  made, 
and  leave  would  have  been  given  to  make  new  parties,  either  by 
an  amendment  or  by  a  supplemental  bill:  Story's  Eq.  PI.,  sec 
541. 

It  is  reported  to  have  been  said  by  Lord  Hardwicke,  in  an 
anonymous  case,  2  Atk.  16,  and  in  Jones  v.  Jones^  3  Id.  Ill, 
that  a  bill  in  chanceiy  is  never  dismissed  for  want  of  parties, 
but  that  it  stands  over  on  the  payment  of  costs:  Id.,  note.  And 
this,  no  doubt,  is  true,  with  this  qualification,  provided  the 
necessary  parties  can  be  made. 

For  if  it  apparent  that  this  can  not  be  done,  and  there  can  be 
no  decree  without  them,  as  is  sometimes  the  case,  the  bill,  of 
eourse,  must  be  dismissed. 

We  entertain  no  doubt  but  that  this  proceeding  could  be 
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maintained  by  a  creditor  dixectlj  in  his  own  name,  that  the 
right  exists  independent  of  any  statutory  enactments.  But  the 
legislature  having  ratified  the  appointment  of  the  receiyer  in 
this  case,  on  whom,  as  standing  in  the  place  of  the  directors, 
pro  hoBc  vice,  this  duty  would  legitimately  devolye,  of  calling  in 
the  unpaid  stock  to  satisfy  the  outstanding  debts  of  the  com- 
pany, we  think  the  suit  should  be  prosecuted  in  his  name,  unless 
some  su£Scient  excuse  is  rendered  why  it  is  not. 

As  that  he  has  fraudulently  combined  with  the  stockholders, 
as  the  directors  were  charged  with  having  done  in  the  case  cited 
from*  Connecticut,  and  as  they  are  alleged  to  have  done  here 
during  the  continuance  of  the  charter,  respecing  the  five  per 
cent,  installment;  or  that  he  has  failed  or  refused  to  take  the 
proper  steps  to  have  this  and  the  other  demands  due  by  the 
company  extinguished  out  of  the  assets  of  the  company.  In 
such  event,  the  assignee  should  be  made  a  party  defendant. 

I  am  no  enemy  to  corporations.  On  the  contrary,  I  look  upon 
them  as  the  proof,  and  in  no  small  degree  the  cause,  of  the  unpar- 
alleled advancement  of  modem  civilization.  Without  them, 
many  of  our  most  magnificent  works  of  internal  improvement, 
which  confer  such  prosperity  and  glory  upon  the  country,  would 
never  have  been  undertaken.  I  am  the  friend  of  banks,  founded 
upon  the  only  honest  principle  of  banking — ^the  certain  ability  to 
meet  their  obligations  promptly  and  according  to  their  tenor.  I 
am  the  friend  of  the  credit  system,  given  as  the  encouragement 
to  honest  enterprise  and  industry.  But  when  we  remember  that 
the  losses  to  the  country  within  a  few  years,  by  the  failure  of 
bankSj  exceeded  four  hundred  millions  of  dollars,  as  appears 
from  a  report  of  a  former  secretary  of  the  treasury,  and  that  too 
before  the  great  explosion  which  scattered  such  wide-spread 
ruin,  and  brought  so  much  dishonor  upon  the  country,  we  feel 
it  to  be  a  most  solemn  duty  to  guard  with  vigilance  those  checks 
which  are  designed  and  so  well  calculated  to  secure  for  paper 
currency  a  substantial  basis  to  rest  upon. 

Decree  reversed,  and  the  cause  remanded  for  proceedings  in 
conformity  with  this  opinion. 


Debts  Due  to  ob  from  Corporation,  extiDgiiiBhed  npon  dissolatioD 
tiiereof  at  common  law.  The  principal  caae  ib  cited  to  this  effect  in  Huuih^ 
ion  V.  Lane,  11  Qa.  492,  and  Rolnnaon  v.  BeaU,  26  Qa.  33;  see  Alerrill  ▼. 
Suffolk  Bank,  50  Am.  Dec.  649;  Freeland  v.  McCuUough,  43  Id.  685;  note  te 
May  ▼.  Sta/.e  Bavk  qf  N.  C,  40  Id.  737. 

Capftal  Stock  of  Corporation  a  Trust  Fund  for  Payment  of  its 
tens:  The  principal  case  is  cited,  as  establishing  this  proposition,  in  BM 


'  Aug.  1850.J  Wellbobn  v.  WiiXLUia  427 

T.  EUmUm  Mfg,  Co,,  90  Oa.  103;  Union  Nai.  Bank  </  Chicago  ▼.  Dougla$8,  1 
McCrary,  91. 

Individual  Liabiiitt  of  Stockholdbb  for  payment  of  corporation  debts: 
See  Jvdson  v.  Roaae  Oalena  Co,,  33  Am.  Dec.  569;  Bailey  v.  BancUr,  Id. 
625»  and  note;  Morgan  v.  N,  T,  etc.  R,  R,  Co,^  40  Id.  244,  and  note;  Free^ 
land  V.  MeCvUough,  43  Id.  686,  and  eztensiTC  note  694;  Lexington  ds  0,  R, 
R,  V.  Bridges,  46  Id.  628;  Coming  v.  McCvUough,  49  Id.  287,  and  note.  In 
Rcbmton  ▼.  Lane,  19  Ga.  347,  the  principal  case  is  cited,  to  the  e£fect  that 
the  debts  due  from  a  corporation  are  not  extinguished  by  a  judgment  of  for- 
feiture. In  RMneon  v.  BtaU,  26  Id.  103,  the  doctrine  of  the  principal  case, 
as  to  the  liability  of  stockholders  for  the  debts  of  the  corporation  after  its 
dissolution,  was  denied.  But  in  Bargrovea  v.  Chambers,  30  Id.  601-606, 
this  doctrine  was  revived.  In  DaUon  v.  McDaniel,  56  Id.  195,  it  was  de« 
cided  that  mandamus  need  not  issue  against  directors,  to  compel  them  to 
call  in  a  sufficient  amount  of  unpaid  stock  to  pay  the  debt,  but  that  a  bill  in 
equity  may  be  brought  directly  against  the  stockholders,  citing  the  principal 
ease.  To  the  same 'effect,  the  principal  case  is  cited  in  Marsh  v.  Burroughs^ 
1  Wood,  469,  and  Curran  v.  SkUe  of  Arkansas,  15  How.  30a 

Statute  of  Limitations  does  not  Apply  to  Tbusts:  See  Ilaynie  v. 
Hall^  42  Am.  Deo.  427,  citing  prior  cases  in  this  series;  Smilie  v.  Biffle,  44  Id. 
156;  Williams  v.  Otey,  47  Id.  632;  Phalen  v.  Clark,  50  Id.  253.  But  in  order 
to  avoid  the  statute,  the  trust  must  be  exclusively  within  the  jurisdiction  of 
equity:  Lexington  <b  O.  R.  R,  Co,  v.  Bridges,  46  Id.  528. 

Objeotiov  fob  Want  of  Pbopeb  Parties  to  Bill  in  Equity,  when  and 
bow  made:  See  Pascal  v.  Ducros,  41  Am.  Dec  294,  with  note,  oolleoting 
prior  cases  in  this  series;  Truly  v.  Lane,  45  Id.  305. 


Wellborn  v.  Williams. 

[9  QxOBOZA,  86.] 

Absignuent  by  Vendor  of  Note  Given  for  Purchase  Money  does  not 

pass  the  vendor's  lien  to  the  assignee. 
Vendor's  Lien  is  not  an  Incident  to  the  Contract  for  the  payment  of 

the  purchase  money. 
Vendor's  Lien  does  not  Exist,  in  a  Proper  Sense,  until  established  by  a 

decree  of  a  court  of  equity. 
Vendor's  Lien  Differs  from  an  Equitable  Mortoaqe;  the  latter  being 

founded  upon  an  implied  contract,  the  former  not. 
Vendor's  Li^  was  Adopted  by  Courts  of  Equity  from  the  Civil 

Law. 

Bex  for  the  enforcement  of  a  vendor's  lien.    The  facts  suffl* 
cientlj  appear  from  the  opinion. 

Rogers,  Powers,  and  OUes,  for  the  plaintiff  in  eiror. 

Eines,  KiUen,  and  Powers  and  Whiille,  for  the  defendant  in 
error. 

By  Conrt,  Nisbbt,  J.     The  judgment  of  this  court  is  in« 
Toked  to  extend  the  yendor's  lien  for  the  purchase  money  to 
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the  asaignee  of  the  note  given  for  the  purchase  money.  This 
was  a  naked  assignment  by  the  vendor  of  one  of  the  notes  of 
the  vendee,  given  for  the  purchase  money,  and  of  a  judgment 
founded  on  the  other  note — there  being  two.  There  was  no  in- 
dorsement or  undertaking  to  be  liable,  of  any  kind,  on  the  part 
of  the  vendor,  and  no  contract  or  agreement  by  whieh  the  lien 
was  assigned.  The  question  is,  whether,  upon  a  naked  assign- 
ment of  the  notes  of  the  vendee,  the  lien  of  the  vendor  attaches 
to  the  notes  in  the  hands  of  the  assignee.  Upon  principle  and 
authority,  our  judgment  is  that  it  does  not. 

I  admit  that  a  contrary  idea  is  sustained  by  some  of  the  anal- 
ogies of  the  law.  Generally,  for  example,  the  incidents  follow 
the  principal.  The  transfer  of  a  note,  secured  by  a  mortgage, 
carries  with  it  the  mortgage  security.  But  the  vendor's  lien  is 
peculiar;  it  is  sui  generis,  and  distinguished  from  those  things 
to  which  it  bears  some  resemblance.  Mr.  Justice  Story  and  Lord 
Eldon  trace  it  to  the  civil  law.  By  the  Boman  law,  the  vendor 
of  property  had  a  privilege  or  right  of  priority  of  payment,  in 
the  nature  of  a  lien  on  the  property  for  the  price  for  which  it 
sold,  not  only  against  the  vendee  and  his  representatives,  but 
against  his  creditors  and  subsequent  purchasers.  It  was  a  rule 
of  that  law,  that  although  the  sale  passed  the  title  of  the  thing 
sold,  yet  it  implied  a  condition  that  the  vendee  should  not  be 
master  of  the  thing  sold,  unless  he  had  paid  the  price,  or  had 
otherwise  satisfied  the  vendor  in  regard  te  it,  or  unless  a  per- 
sonal credit  was  given  to  him  without  satisfaction.  Quod  ven- 
didi  non  alUer  JU  accipientis  quam  si  avJL  pretium  nobis  solvium 
sU,  aut  satis  eo  nomine /actum;  vel  etiamfidem  haJbuerimus  emptori 
sine  uUa  satis/actione.  No  such  privilege  or  lien  exists  by  the 
common  law.  The  courts  of  equity,  impressed,  no  doubt,  with  the 
justice  of  the  rule,  established  what  we  call  the  vendor's  lien. 
That  lien  does  not  exist  by  virtue  of  the  civil  law.  Although 
the  idea  of  it  was  thence  derived,  yet  it  is  the  creature  of  the 
courts  of  equity;  and  it  is  of  force  according  as  it  is  regarded 
by  those  courts.  The  foundation  of  it  is  the  strong  naturally 
equitable  proposition,  that  he  who  has  gotten,  the  estate  of 
another  ought  not  to  retain  it  without  paying  the  full  consider* 
ation  money.  This  principle  is  made  available  by  holding  the 
vendee  a  trustee  for  the  vendor,  to  the  extent  of  the  purchase 
money,  of  the  land  sold  to  him.  Such  is  a  brief  statement  of 
the  origin  of  the  vendor's  lien:  2  Story's  Eq.  Jur.,  sees.  1217- 
1223;  Mackreth  v.  Symmons^  15  Yes.  340;  Oilman  v.  Brown^  1 
Mason,  191. 
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This  lien  may  be  enforced,  not  only  against  the  yendee  and 
his  heirs,  but  against  purchasers  claiming  under  him,  with 
notice  of  the  vendor's  equity:  2  Stoiy's  Eq.  Jnr.,  sec.  1217.  It 
is  not  so  well  settled  how  far  it  is  good  against  creditoiB.  Chief 
Justice  Marshall,  in  Bayley  y.  Oreejdeafy  7  Wheat.  46,  says  that 
there  is  not  a  case  to  be  found  in  the  American  books  which 
sustains  it  against  creditors.  That  case  decides  that  it  can  not 
be  sustained  i^fainst  creditors  holding  under  a  bona  fide  convey- 
ance from  the  vendee,  and  this  decision  meets  the  approval  of 
Chancellor  Kent:  4  Kent's  Com.  154,  note.  The  decision  of 
the  supreme  court  has  been  controverted  elsewhere:  See  note  6, 
Kent's  Com.  154.  I  do  not  enter  into  this  inquiry.  It  is  good 
against  the  assignees  in  bankruptcy  of  the  vendee.  They  come 
in  by  operation  of  law,  pay  no  value,  and  occupy  the  position 
of  the  vendee:  2  Sugd.  Vend.  141;  Blackburn  v.  Oregson,  1  Bro. 
C.  C.  420;  Ex  parte  Eunier,  6  Yes.  95,  note  a;  Ex  parte  Hanson, 
12  Id.  846.  It  survives  to  the  personal  representatives  of  the 
vendor:  Stoiy^s  Eq.  Jur.,  sec.  1217.  There  are  instances  where 
it  is  enforced  in  favor  of  Ihird  persons.  For  example,  it  may  be 
enforced  by  marshaling  the  assets  of  the  vendee  in  favor  of 
legatees  and  creditors,  and  giving  them  the  benefit  of  it  by  way 
of  substitution  to  the  vendor,  when  he  seeks  payment  out  of  the 
personal  assets  of  the  vendee:  Stoiy^s  Eq.  Jur.,  sec.  1227; 
Sugd.  Yend.,  7th  ed.,  c.  12,  pp.  549-556;  Selby  v.  Selby,  4  Buss. 
836;  Mackreffi  v.  Symmons,  15  Yes.  340;  Trimmer  v.  Bayne,  9 
Id.  209.  This  is  well  settled,  although  at  one  time  doubted. 
So,  if  a  subsequent  incumbrancer  or  purchaser  from  the  vendee 
is  compelled  to  pay' the  lien  of  the  vendor,  he  is  entitled  to  be 
substituted  to  his  place  against  other  claimants  under  the  ven- 
dor against  the  estate,  and  to  have  the  assets  marshaled  in  his 
favor:  Mardove  v.  Bale,  2  Yem.  84;  2  Story's  Eq.  Jur.,  sec. 
1227, 

I  do  not  find  in  the  English  books  a  single  case  in  which  it 
has  been  enforced  in  favor  of  the. assignee  of  the  note  for  the 
purchase  money.  An  inquiry  into  the  character  of  the  vendor's 
lien  will  show  that,  ux>on  principle,  it  can  not  be  done.  As  a 
general  rule,  third  persons  have  no  interest  in  it.  The  two  in- 
stances above  stated,  where  it  has  been  enforced  in  favor  of  third 
persons,  were  relied  upon  to  sustain  its  extension  to  the  assignee 
of  the  notes.  When  I  come  again  to  examine  them,  it  will  be 
seen  that  they  go  upon  very  di£ferent  principles.  We  have  seen 
that  this  is  an  equitable  Uen,  in  the  nature  of  a  trust.  The 
trust  in  favor  of  the  vendor  is  implied,  and  thus  it  steers  clear  of 
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the  siatate  of  frauds.  It  is  really  difBcnlt  to  determine,  from 
the  language  of  the  books,  upon  what  principle  the  courts  ol 
equity  have  gone  in  establishing  this  lien.  It  is  sometimes 
spoken  of  as  a  natural  equity,  recognized  by  the  laws  of  all  civil- 
ized states,  which  courts  of  equity,  acting  upon  the  conscience 
of  the  parties,  will  enforce;  and  aside  from  the  idea  of  trust, 
that  court  has  arbitrarily  declared  it  a  rule  or  doctrine  in 
chancery.  To  reconcile  the  doctrine  to  general  principles,  and 
particularly  to  avoid  the  intervention  of  the  statute  of  frauds, 
the  invocation  of  a  trust  by  implication  is  made.  Hence  it  is 
called  a  lien  in  the  nature  of  a  trust.  It  is  also  assimilated  to 
an  equitable  mortgage,  and  is  frequently  so  called.  It  is  also 
spoken  of  as  an  implied  contract,  growing  out  of  the  transaction 
of  sale,  by  which  it  is  agreed  that  the  vendor  shall  have  this 
security  for  his  purchase  money.  The  latter  idea  is  repudiated 
by  Mr.  Story.  He  says:  "Although  in  some  cases  it  might  be 
perfectly  reasonable  to  presume  such  a  consent  or  i^;reement, 
the  lien  is  not,  strictly  speaking,  attributable  to  it,  but  stands 
independently  of  any  such  supposed  agreement:"  Story's  Eq. 
Jur.,  sec.  1220. 

It  has  been  traced,  as  before  stated,  to  the  Boman  law.  That 
law  placed  it  upon  the  ground  of  a  natural  equity.  Tamen  redi 
dicitur  et  jure  gentium  id  est,  jure  ncUurali,  id  effeci:  Just.,  lib. 
2,  tit.  1,  sec.  49.  ''  Therefore,''  says  Mr.  Story,  '*  when  courts 
of  equity  established  this  lien  as  a  matter  of  doctrine,  it  had  the 
effect  of  a  contract,  and  the  lien  was  held  to  prevail,  although 
perhaps  no  actual  contract  had  taken  place:"  Story's  Eq.  Jur., 
sec.  1229.  Thus  we  see  that  this  great  commentator  could  call 
it  nothing  more  than  a  matter  of  doctrine  established  by  the 
courts  of  equity,  upon  the  basis  of  natural  justice,  which,  in  the 
absence  of  a  contract,  had  the  effect  of  a  contract.  By  matter 
of  doctrine,  I  suppose,  must  be  meant  an  arbitrary  rule  or  law 
of  the  courts  of  chancery,  to  which  is  arbitrarily  given  by  that 
court  the  force  and  effect  of  a  contract,  because  it  is  an  arbitrary 
rule,  it  is  but  rarely  attempted  to  make  it  harmonize  with  gen- 
eral principles.  It  stands  the  legislation  of  the  courts  of  chan- 
cery. As  such,  we  have  received  it  by  our  adopting  statute. 
Being  the  creature  of  that  court,  it  is  to  be  enforced  according 
to  the  course  of  equity  decisions.  And  if  (which  is  not  the 
case)  the  courts  of  our  Union  had  extended  it  to  the  assignee  of 
the  notes  for  the  purchase  money,  that  not  having  been  done 
liy  the  British  courts,  we  would  be  governed  by  the  limitations 
put  upon  it  in  England.     This  doctrine  or  rule  has  reference  to 
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the  parties  primarilj,  and  contemplates  the  relation  of  vendor 
and  vendee.  So  far  as  the  vendor  is  concerned,  it  is  personal 
to  him.  So  far  as  the  vendee  is  concerned,  it  has  been  extended 
to  his  heirs,  and  those  claiming  under  him,  with  notice  of  the 
equity  with  which  he  stands  charged. 

We  are  to  inquire  whether  this  right,  or  priority,  or  lien, 
or  whatever  it  may  be  called,  as  recognized  in  the  hands  of  the 
vendor,  is  by  him  assignable.  If  it  existed  by  contract,  the 
question  would  be  different.  We  have  seen  that  it  does  not. 
It  is  called  an  incident  to  the  contract.  But  it  is  not  an  inci- 
dent which  springs  out  of  the  contract — it  is  an  equity  which 
seems  to  exist  independent  of  it.  Indeed,  the  contrary  infer- 
ence is  deducible  from  the  contract.  The  deed  is  executed — the 
vendor  divests  himself  voluntarily  of  the  title  to  the  land — ^he 
takes  the  notes  of  the  purchaser,  and  seems  to  rely  upon  the 
security  which  they  afford  for  his  purchase  money.  The  solem- 
nity and  finality  of  the  transaction  thus  closed,  seem  to  nega- 
tive the  idea  of  anything  reserved — of  any  incident.  At  law, 
the  thing  is  concluded — ^no  such  incident  can  be  there  made  to 
spring  out  of  it.  Equity,  however,  comes  in  for  the  purpose  of 
enforcing  a  natural  equity,  and  arbitrarily  makes  the  lien  an  in- 
cident to  the  contract.  In  this  view  of  it,  it  can  not  be  assign- 
able. For  it  can  in  no  proper  sense  be  said  to  exist,  until  it  is 
declared  to  exist  by  a  deci*ee  in  chancery.  I  know  that  it  is 
held  to  exist,  prima  faciey  and  the  bturden  of  showing  a  waiver 
lies  upon  the  vendee.  Yet,  it  is  now  well  settled  that  what  is  or 
is  not  a  waiver,  is  a  matter  to  be  determined  by  the  courts  upon 
the  facts  exhibited:  Mackreth  v.  Symmons,  15  Ves.  340.  Who, 
then,  shall  say,  in  any  case,  that  the  lien  exists  as  a  matter  of 
positive  right  until  it  is  decreed  to  exist  ?  and  if  it  be  dependent 
for  its  entity  on  a  judgment  of  a  court,  how  can  it  be  nego- 
tiable? That  it  does  not  exist,  until  a  decree  establishes  it,  see 
OUmarv  v.  Brovon  et  al.,  1  Mason,  221.  In  that  case.  Judge 
Story  says,  speaking  of  the  vendor's  lian,  "it  is,  in  short,  a 
right  which  has  no  existence  until  it  is  established  by  a  decree 
of  the  court  in  the  particular  case."  If  this  be  a  correct  view 
of  it,  and  it  be  still  held  assignable,  then  it  must  be  negotiable 
as  a  possible,  but  not  an  existing  lien. 

I  need  not  stop  to  demonstrate  how  adverse  such  a  thing  is  to 
the  well-established  rules  of  the  law  merchant,  nor  what  confu- 
sion it  would  introduce  into  all  the  business  circles  of  life  into 
which  it  might  enter.  According  to  this  view  of  it,  how  wise- 
is  not  that  limitation  which  treats  the  lien  as  a  privilege  or  pri- 
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ority  personal  to  the  rendorl  The  manner  in  ipirhich  it  is  made 
an  incident  to  the  contract  of  sale,  to  wit,  by  the  judgment  of  a 
court,  suggests  an  obvious  distinction  between  the  vendor's  lien 
and  a  mortgage.  It  is  argued  that  the  transfer  of  a  note,  secured 
bj  mortgage,  carries  with  it  the  mortgage  security,  and  why, 
then,  should  not  the  transfer  of  the  note  in  this  case  carry  with 
it  the  lien  ?  The  proposition  is  true,  but  the  inference  is  not 
legitimate;  because  of  the  different  nature  of  the  lien.  We  have 
seen  how  that  arises.  The  security  of  a  note,  for  the  payment 
of  money  by  mortgage,  arises  by  the  act  of  the  parties.  It  is 
agreed  between  them  that  it  shall  be  so  secured.  The  mortgage 
is  part  and  parcel  of  the  contract.  It  is  evidenced  usually  in 
writing;  it  is  registered;  the  world  has  notice  of  its  ezistenoe, 
and  that  it  exists  for  the  purpose  of  securing  the  particular  debt. 
Very  naturally,  therefore,  and  very  reasonably,  when  the  note 
is  assigned,  the  security  goes  with  it.  All  parts  of  the  contract 
go  together.  The  morigage  is  given  with  a  view  to  its  assign- 
ability; it  is  part  of  the  contract  that  it  shall  be  assignable.  Not 
so  with  the  vendor's  lien;  for  about  that,  the  parties  make  no 
stipulation  whatever.  Essentially,  therefore,  are  they  different. 
The  vendor's  lien  differs  from  an  equitable  mortgage.  Take  the 
case  of  the  deposit  of  title  deeds.  There  the  security  arises  by 
implied  contract.  The  deposit  of  the  title  deeds  is  made  for 
the  purpose  of  security.  The  lien  arises  by  the  consent  or  agree- 
ment of  the  parties:  Mussel  t.  Mussel,  1  Bro.  0.  C.  369,  Bett's 
note  1;  Ux  parte  Coming,  9  Yes.  116, 117;  Birch  y.EUames,  2 
Anst.  427;  Flumh  v.  FhiiU,  Id.  482;  Ex  parte  Mounffart,  14  Yes. 
605;  Ex  parte  Langstan,  17  Id.  227;  Fain  v.  Smith,  2  Myl.  &  E. 
417;  Keys  v.  WHliams,  3  You.  &  Coll.  55;  MandeviUe  v.  Welch,  6 
Wheat.  277. 

^  I  can  not  believe,  upon  principle,  that  this  lien  is  assignable. 
But  if  it  were,  it  must  be  assigned  specially.  It  does  not  follow 
the  simple  transfer  of  the  notes.  It  is  not  an  incident  to  them. 
It  is  dear  to  my  mind  that  the  lien  and  the  notes  are  separate 
and  distinct.  If  I  might  so  speak,  there  is  no  privity  between 
them;  there  is  no  dependence  of  the  one  upon  the  other.  The 
notes  are  the  evidence  of  the  debt  due  or  to  be  paid  for  the 
land.  They  are  proof  that  the  purchaser  binds  his  whole  estate 
to  their  amount.  They  seem  to  affect  the  lien  only  so  far  as 
they  are  evidence  that  the  purchase  money  is  unpaid.  When 
that  is  paid,  the  lien  is  extinguished,  no  matter  how  it  was 
agreed  to  be  paid.  The  distinctions  already  drawn  demonstrate 
the  want  of  connection  between  the  lien  and  the  notes.    If  the 
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lien  attached  to  the  notes,  why  not  assert  it  upon  them  in  a 
court  of  law  ?  But  that  can  not  be  done;  for  all  the  authorities 
concur  in  this,  that  courts  of  equity  alone  have  jurisdiction  of 
the  lien.  The  purchaser  of  the  notes,  as  in  this  case,  takes 
them  upon  vthe  credit  which  they  warrant  upon  their  face.  He 
is  not  di8app9inted  in  not  realizing  the  lien.  It  is  true  that  if 
a  note  secured  bv  mortgage  is  transferred,  the  transferee  gets 
with  it  the  mortgage,  although  ignorant  of  its  existence  at  the 
time  of  the  transfer.  In  fact  the  security  exists;  it  belongs  to 
the  note.  In  the  case  of  the  lien,  it  does  not  necessarily  exist, 
and  if  it  does  it  does  not  belong  to  the  note.  If  the  lien  passes 
to  the  first  transferee  with  the  notes,  it  must  follow  them  into 
whosesoever  hands  they  may  fall.  They  may  circulate  for  years. 
Shall  they  draw  after  them,  in  an  almost  interminable  course,  a 
secret,  invisible,  undefined  security?  If  they  do,  it  must  be 
greatly  to  the  injury  of  unsuspecting  purchasers  and  creditors 
of  the  vendee. 

It  is  settled,  that  if  the  vendor  take  the  security  of  a  third 
person,  he  waives  the  lien  for  the  purchase  money.  If  he  in- 
dorses the  note  to  an  assignee,  if  the  lien  goes  with  it  at  all,  it  will 
go  with  it  in  that  event,  and  the  holder  has  the  security  of  the 
note,  the  indorsement  and  the  lien.  He  is  therefore  entitled  to 
the  lien,  under  circumstances  in  which  the  vendor  himself  would 
not  to  be  entitled  to  it.  This  would  be  absurd.  If,  indeed,  the 
vendor  transfers  the  note  with  his  indorsement,  and  is  made 
liable  thereon,  and  the  lien  existed  originally  in  his  favor,  I  have 
little  doubt  but  that  he  could  then  assert  it  upon  the  vendee. 
The  equity  in  that  case  would  be  as  strong  in  his  favor  as  it  was 
primarily:  Ex  parte  Loaring,  2  Bose's  Cas.  79.  In  GiXman  v. 
Brown,  1  Mason,  191,  Judge  Story  passes  condemnation  upon  this 
doctrine.  The  remark  he  makes  is  an  obiter,  but  the  opinions  of 
such  a  man,  however  expressed,  are  entitled  to  confidence.  Be- 
marking  upon  the  probability  of  the  lien  being  waived  in  that 
case,  he  says:  "  The  securities  themselves  were,  from  their  nego- 
tiable nature,  capable  of  being  turned  into  cash,  and  in  their 
transfer  from  hand  to  hand,  they  could  never  have  been  sup- 
posed to  draw  after  them,  in  favor  of  the  holder,  a  lien  on  the 
land  for  payment." 

In  support  of  the  position,  that  the  vendor  alone  is  entitled 
to  this  lien,  as  I  understand  the  authority,  it  has  been  decided 
that  if  a  third  -person  covenant  to  pay  a  part  of  the  purchase 
money  to  a  person  other  than  the  vendor,  such  other  person  has 
no  lien  upon  the  land  for  such  part  of  the  purchase  money  nn- 
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less  it  be  agreed  that  he  shall  baye  the  lien:  Glarhe  v.  Eoyte^  3 
Sim.  499;  Ibsier  v.  BlacksUme^  1  Mjl.  k  E.  297;  0<dyear  t. 
Muigrave,  2  Eeene,  81.  In  the  United  States,  the  weight  of 
authority  is  against  the  plaintiff  in  error.  In  New  York,  in 
Haiyland  and  Ohio,  it  has  been  decided  that  the  vendor's  lien 
can  not  be  enforced  in  favor  of  the  assignee  upon  a  transfer  of 
the  notes  for  the  purchase  money:  SchnMy  t.  Bagan,  7  Gill  &  J. 
120  [28  Am.  Dec.  195];  Iglehart  y.  Armiger,  1  Bland,  624;  WhUe 
T.  Waiiama,  1  Paige,  602;  Jackman  v.  HuUock,  1  Ohio,  818  [18 
Am.  Deo.  627];  Iceman  y.  Beam,  2  Id.  883  [16  Am.  Dec.  667];  2 
Sugd.  Vend.  140,  note.  In  Tennessee  and  Kentucky,  the  ques- 
tion has  been  ruled  the  other  way:  See  Eskridge  y.  McClure,  2 
Yerg.  84;  Kenny  y.  CdlXins,  4  Litt.  289;  Eubank  y.  Boston,  6  T. 
B.  Mon.  287;  Edwards  y.  Bohanwm,  2  Dana,  99;  Johnston  y. 
Owaihmey,  4  Litt.  317.  If  the  vendor  seeks  to  enforce  his  lien 
upon  the  assets  of  the  vendee  to  the  injury  of  other  creditors, 
they  may  have  the  assets  marshaled,  and  compel  him  to  go  upon 
the  land.  This  is  done  upon  the  familiar  principle  that  one 
having  a  claim  upon  two  funds  may,  at  the  instance  of  him  who 
has  a  claim  upon  one  of  them,  be  forced  to  seek  satisfaction  out 
of  that  fund  upon  which  the  latter  creditor  has  no  claim,  in 
order  that  both  may  be  paid.  This  rule  makes  nothing  in  favor 
of  the  enforcement  of  this  lien  in  favor  of  third  persons.  It  is 
not  the  enforcement  of  the  lien  in  favor  of  the  creditors  in 
whose  favor  the  assets  are  marshaled,  but  a  control  which 
equity  takes  over  the  manner  in  which  the  vendor  himself  shall 
enforce  it. 

Neither  does  the  rule,  that  purchasers  from  the  vendee,  who 
have  paid  the  lien,  may  be  substituted  to  the  place  of  the  ven- 
dor, as  against  other  claimants  on  the  estate  imder  the  vendor, 
avail  anything  for  the  plaintiff  in  error.  They  do  not  claim  the 
lien  from  the  vendor,  nor  are  they  substituted  upon  the  score  of 
being  assignees  of  the  lien;  but  upon  the  ground  that  they 
stand,  in  relation  to  vendor  and  vendee,  as  sureties  for  the  latteor 
to  the  former,  and  having  paid  the  debt,  are,  in  equiiy,  subro- 
gated to  the  rights  of  the  creditor,  as  against  their  principal. 

The  courts  do  not  favor  secret  liens.  The  vendor's  is  a 
secret,  invisible,  unregistered  lien.  We  are  wholly  disinclined 
to  extend  it  to  the  assignees  of  the  notes,  or  in  any  way  to 
break  over  the  limits  within  which  it  is  now  happily  confined. 
Being  secret,  it  is  opposed  to  the  policy  of  all  our  own  legist 
lation  upon  the  subject  of  liens. 

Let  the  judgment  be  afBrmed. 
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VxVDOR'S  LdEN  dobs  not  AOOOlfPANT  A  TSANSTKR  OF  THS  KOTB  given 

for  the  pnrohase  money.  The  principal  oaae  is  dted  to  this  e£Eect  in  WM  ▼. 
RMMon,  14  Qa.  224,  and  Baum  v.  Chigsby^  21  Gal.  176,  177;  see  Haff9 
Sx'ra  Y,  Clickf  39  Am.  Deo.  327,  where  prior  cases  in  this  series  are  collected. 
Bat  see  contra,  where  vendor  retains  legal  title  in  himself:  Oraham  v.  J/c- 
CampbeU,  33  Id.  126.  Ic  Webb  v.  Robinson,  14  Ga.  224,  the  principal  case  is 
also  citod,  to  the  effect  that  where  a  person  purchases  land,  with  notice  o! 
the  vendor's  lien,  he  takes  it  subject  to  the  tmst;  and  in  Mvrraiy  ▼.  JofM»^ 
60  Id.  119,  to  the  effect  that  a  transfer  of  a  note  passes  a  mortgage  which  is 
incident  thereto. 

yEi7ix>R's  LiBN,  Natukb  OF. — Doctrine  of  vendor's  lien  is  borrowed  froa 
the  civil  law:  £«ptn  v.  Marie,  21  Am.  Dec.  256;  and  is  of  equity  jurisdio* 
tion:  Afmstrong  ▼.  Mudd,  60  Id.  645. 


Habbison  v.  MoHenbt. 

[9  OxoaaiA,  164.] 

PuBOBAiB  BT  Tbustbbs  OF  Pbopebtt  OF  Cbstui  Qub  Tbubt,  whethsT 
made  at  public  or  private  sale,  is  voidable  only.  The  cestui  que  tnui 
must  make  his  election  to  set  aside  such  purchase  within  a  reasonable 
time. 

AamsT  Emfldtbd  to  Sell  can  not  Himself  Beoohb  thb  PrmcHASBB; 
and  an  agent  employed  to  buy  can  not  himself  become  the  seller. 

SBBBIFF  is  AOBNT,  ApPOIIfTBD  BT  LaW,  OF  BOTH  PLAINTIFF  AND  DbFBND 

ant,  for  the  sale  of  defendant's  property,  and  a  purchase  of  such  prop- 
erty made  by  him  is  absolutely  void,  and  yields  to  the  title  of  another 
acquired  by  a  subsequent  sale  of  the  same  property. 

Shbbiff  can  not  Act  as  Discretionary  Aobnt  to  purchase  at  his  own 
sale. 

Aois  OF  Pbsson  Assuming  Illegal  Aoenct  can  not  be  subsequently  rat- 
ified. 

Salb  of  Pbopebtt  under  Junior  Fi.  Fa.,  in  this  state,  defeats  the  lien 
of  an  older  judgment  upon  the  same  property.  The  older  judgment 
may  come  in  and  receive  the  money  raised  by  the  sale. 

Ejeotmbnt.  Plaintiff  McHeniy  obtained  a  Ji.  fa.  against 
Harrison  et  cU.,  and  caused  it  to  be  levied  on  real  property.  At 
the  sale,  the  sheriff,  under  instructions  of  McHeniy's  agent,  bid 
in  the  property,  and  afterwards  conveyed  it  to  McHenry.  Sub- 
sequently said  land  was  again  sold  under  a  Ji.  fa.  against  Har- 
rison et  at.,  of  older  date  than  McHenry's^./a.,  and  was  bid  in 
by  one  of  the  defendants,  who  received  the  sheriff's  deed.  Thi 
court  decided  in  favor  of  McHenry's  title,  and  defendants  as* 
oepted  upon  the  grounds  stated  in  the  opinion. 

Jtariin  and  Peeples,  for  the  plaintiff  in  error. 

TT.  JSr.  Undenaood,  represented  hy  Hull,  for  the  defendant. 
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By  Ooiiri,  Nsbbvt,  J.  The  presiding  judge  insixacted  the 
jury,  that  if  they  believed  that  the  sheriff  was  the  agent  of  the 
plaintiff,  McHenry,  at  the  time  of  the  sale,  and  bid  off  the  prop- 
erty for  him  as  such  agent,  they  would  be  authorized  to  find  for 
the  plaintiff. 

The  exception  to  this  instruction  makes  the  question,  whether 
the  sheriff,  at  a  sale  under  execution,  conducted  by  himself, 
can  act  as  agent  of  an  absent  person  in  the  purchase  of  the 
property.  It  was  assumed  in  the  argument,  and  the  assump- 
tion seems  to  me  to  be  indispensable  to  the  power  claimed  for 
the  sheriff  in  the  instruction,  that  it  is  competent  for  him  to 
make  a  valid  purchase  at  his  own  sale.  If  he  can  buy  on  his 
own  account,  it  would  seem  that  he  can  also  purchase  as  agent 
for  another;  and  if  he  can  not  buy  on  his  account,  he  can  not 
purchase  as  agent  for  another.  At  least,  some  of  the  reasons 
which  forbid  his  buying  on  his  own  account,  equally  forbid  his 
acting  as  agent.  Trustees,  generally,  are  unable  to  buy  the 
property  of  their  cestvi  que  trust.  The  purchase  is  not  in  their 
case  void  per  ae,  but  the  cestui  que  trust  m^j  come  in,  as  a  mat- 
ter of  right,  and  set  it  aside.  He  may  do  this,  whether  the 
sale  be  bona  fide  or  not.  His  right  to  set  it  aside  does  not  de- 
pend upon  the  fairness  of  the  transaction.  The  honesty  of  the 
trustee  has  nothing  to  do  with  it.  The  object  of  the  role  is  to 
secure  fidelity  in  the  trustee  to  the  interests  committed  to  his 
hands.  To  secure  this,  the  law  does  not  abrogate  his  purchase 
because  it  was  fraudulent  and  injurious  to  the  rights  and  in- 
terests of  the  cestui  que  trusty  but  goes  upon  the  idea  that  he 
shall  not  be  subjected  to  the  temptation  of  violating  his  trust 
by  committing  a  fraud.  It  shields  him  from  the  temptation, 
by  declaring  him  incapable  of  making  a  purchase  which  will 
bind  those  whom  he  represents;  and  it  gives  them  the  option  of 
vacating  or  affirming  the  purchase,  according  as  they  may  con- 
si,der  it  their  interest  to  do  the  one  or  the  other.  This  election 
the  cestui  que  trust  must  make  in  a  reasonable  time.  He  may 
affirm  it,  and  then  it  becomes  unimpeachable.  A  distinction 
was  at  one  time  sought  to  be  made  between  a  private  sale  and  a 
sale  at  auction. 

The  rule,  however,  is  now  well  settted,  as  applying  to  both 
kinds  of  sale.  Such  is  the  law  of  this  court:  See  Worthy  et  at.  v. 
Johnson  et  aL,  8  Ga.  241,  242  [ante,  399],  and  the  authorities  there 
referred  to.  The  whole  subject  is  discussed  by  Chancellor  Kent 
in  Davoue  v.  Fanning,  2  Johns.  Ch.  252,  in  an  opinion  which 
is  unsurpassed  for  its  learning  and  ability,  and  in  which  it  is  set* 
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tied  that  it  maltes  no  diffezencey  in  the  application  of  the  rule, 
that  the  Bale  ^ms  at  public  auction  and  honajide^  and  for  a  &ur 
price.  Nor  can  there  be  a  doubt  about  its  application  to  sherifl's. 
The  sheriff  is  a  trustee  for  the  defendant  in  execution^  by  virtue 
of  his  o£3ce.  "When  personal  property  is  seized  in  execution^ 
he  acquires  a  property  in  it.  He  can  maintain  troYer  fox  itj 
even  against  the  defendant  himself;  and  where  real  estate  is 
levied  upon,  he  acquires  a  qualified  property  in  that.  All  of 
which  he  holds  in  character  of  trustee  for  the  owner;  and  being 
trustee,  the  obligations  and  disabilities  of  a  trustee  devolve 
upon  him;  Lazarua  v.  Brywn^  8  Binn.  64;  Davouje  v.  Fommng^ 
9  Johns.  Ch.  262;  2  FonbL  447,  note. 

If  the  sheriff  be  viewed  in  the  light  of  a  mere  agent,  he  can 
not  purchase  at  his  own  sale.  He  is  the  agent  of  the  defendant 
in  execution,  appointed  by  the  law,  for  the  purpose  of  selling 
his  property  to  the  best  advantage  and  to  the  highest  bidder. 
His  princix)al  is  entitled  to  his  best  ability  and  his  perfect  in- 
tegrity in  the  dischaige  of  the  duty  which  the  laws  devolve  upon 
him.  The  law  of  agency  is,  that  the  principal  bargains  for  the 
exercise  of  '^  the  disinterested  skill,  diligence,  and  zeal  of  the 
agent  for  his  exclusive  benefit."  He  can  have  no  interest  and 
do  no  act  adverse  to  the  interest  of  his  employer,  or  incompat- 
ible with  the  application  of  his  best  skill,  zeal,  and  diligence  to 
the  promotion  of  that  interest. 

The  privilege  to  an  agent  of  buying  the  property  he  is  en- 
gaged to  sell,  is  utterly  incompatible  with  the  obligations  owing 
to  his  principal.  The  interest  of  the  principal  is  that  he  obtain 
the  highest  price,  and  it  is  the  duty  of  the  agent  to  sell  it  for 
the  highest  price.  It  is  the  interest  of  the  purchaser  to  buy  at 
the  lowest  price,  and  he  is  presumed  to  bid  with  reference  to 
his  interest.  £!mptor  emU  quam  minimo  potest;  venditor  veiidii 
quam  maarimo  potest.  If,  then,  the  sheriff,  who  is  the  agent  of 
the  defendant,  were  permitted  to  purchase  at  his  own  sale,  his 
duty  to  his  principal  and  his  own  interest  would  stand  in  direct 
opposition.  Either  he  must  violate  the  duty  which  he  owes  to 
his  principal,  or  exercise  a  virtue  rare  amongst  men — that  is, 
sacrifice  his  own  interest  to  that  of  another.  To  avoid  this  col* 
lision  of  interest,  and  to  prevent  a  temptation  to  infidelity  in 
his  trust,  the  law  imposes  upon  him  a  positive  prohibition.  It 
is  well  settled  that  an  agent  employed  to  sell  can  not  himself 
become  the  purchaser;  and  an  agent  employed  to  buy  can  not 
himself  become  the  seller:  1  Paley  on  Agency,  by  Lloyd,  83, 
84, 87;  8  Chitty  on  Com.  and  Manuf.,  o.  3,  pp.  216,217;  1  Liv 
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ennore  on  Agencsj,  c.  8,  sec.  6,  pp.  416-4S3;  Lees  v.  NuUaUy  1 
Boss,  k  M.  63;  S.  0.,  2  Myl.  k  K  819;  Fierce  y.  Thompson^ 
6  Pick.  196;  Reed  v.  Warner^  5  Paige,  650;  Lowther  v.  Lovother, 
13  Ves.  103;  Beed  v.  -Wbrrw,  2  Myl.  &  Cr.  874;  Bedl  v.  McKier- 
nan,  6  La.  407;  Story  on  Agency,  sees.  210,  211. 

This  reasoning  applies  wiih  more  than  ordinary  force  to  the 
sheriff,  who  is  the  appointee  of  the  law  and  a  public  agent,  and 
because  he  is  not  alone  the  agent  of  the  defendant,  but  also  of 
the  plaintiff  in  execution.  He  is  the  plaintiff's  agent  to  collect 
his  money  by  the  sale  of  the  defendant's  property.  It  is  in  xnany 
cases  the  interest  of  the  plaintiff  that  the  property  shall  sell  for 
the  highest  price,  as  where  the  whole  property  of  the  defendant, 
at  a  fair  price,  is  either  barely  enough  or  not  enough  to  pay  his 
judgment.  Any  infidelity  in  the  sheriff  in  such  cases,  in  not 
bringing  the  property  fairly  into  market,  is  an  injury  to  both 
plaintiff  and  defendant;  and  he  violates  his  duty  to  both.  The 
right  to  purchase  is  in  contravention  of  the  policy  of  the  law. 
The  state  has  a  right  to  require  skill,  diligence,  and  fidelity  in 
her  Agents.  The  paramoimt  good  of  the  whole  people  requires 
that  she  should  exact  all  these  things.  To  secure  them,  it  is 
wise  to  prohibit  the  sheriff  from  buying.  It  is  her  duty  so  to 
regulate  the  execution  of  the  laws,  as  to  prevent  injustice  to  the 
citizen,  and  to  remove  temptations  from  those  who  are  choeen 
to  execute  them.  The  sheriff  accepts  office — ^it  is  not  forced 
upon  him.  He  can  not,  therefore,  complain  of  the  disabilities 
which  are  incident  to  it.  All  these  considerations  derive  strength 
from  the  fact  that,  at  sheriff's  sales,  there  are  peculiar  facilities 
for  the  officer  to  perpetrate  frauds  without  detection.  This  fa- 
cility to  do  wrong,  and  this  difficulty  of  detection,  give  almost 
resistless  force  to  the  temptation.  The  disability  of  a  selling 
agent  of  the  court,  to  purchase  property  which  he  is  required 
to  sell,  was  held  by  the  house  of  lords,  iu  the  case  of  York 
Buildings  Co.  v.  Mackemie,  8  Bro.  P.  0.  42,  which  Judge  Kent 
pronounces  ''  one  of  the  most  interesting  cases,  on  a  mere  tech- 
nical rule  of  law,  that  is  to  be  met  witii  in  the  annals  of  our 
jurisprudence. 

It  vindicates  the  doctrine  we  now  hold,  the  more  especially 
as  the  agent  of  the  court,  appointed  in  that  case  to  sell  the 
property  of  an  insolvent  company,  for  the  benefit  of  creditors, 
occupied  the  position  which  the  sheriff  occupies  in  this  case. 
It  is  our  judgment,  therefore,  that  a  purchase  by  a  sheriff  is 
absolutely  void,  and  yields  to  the  title  of  another  acquired  by 
a  subsequent  sale  of  the  same  property.    In  Barker  v.  Marins 


Oct  1850.]  HARRISON  V.  McHenbt.  489 

Ins,  Co.,  2  Mason,  871,  Judge  Stoxy,  in  pronouncing  upon  the 
validiiy  of  a  sale  by  the  master  of  a  ship,  acting  as  agent  for  the 
owners,  where  he  became  the  purchaser,  says:  ''As  to  the  first 
point,  it  appears  to  me  that  the  sale  wrought  no  change  in  the 
tiUe  of  the  property  whatsoever.  It  was  a  merely  inoperative 
act,  leaving  the  property  exactly  where  it  found  it.  It  is  im« 
possible  that  a  person  can  be,  at  the  same  time,  buyer  and  seller; 
and  a  person  who  acts  as  agent  in  selling  can  not,  upon  the  known 
principles  of  law,  become  a  purchaser  at  the  sale:"  See  also 
Ormond  v.  Faircloth,  1  Murph.  86;  S.  0.,  Cam.  Sl  N.,  660;  SnvUh 
V.  Pope,  6  B.  Mon.  337;  Mills  v.  OoodseU,  6  Conn.  476  [13  Am. 
Dec.  90];  Stapp  v.  Jbler,  3  Bibb,  450;  Singletary  t.  Carter,  1 
Bailey  L.  4G7  [21  Am.  Dec.  480].  The  court  below  ruled  in  ac- 
cordance with  our  opinion  upon  this  point;  but  held  that  the 
sheriff  might  act  as  agent  of  an  absent  person,  and  that  a  per- 
chase  made  by  him,  as  such  agent,  would  be  valid.  To  this 
latter  opinion  we  dissent.  If  the  policy  of  the  law  prohibits  a 
sheriff  from  buying  on  his  own  account,  I  do  not  see  how  it  is 
competent  for  him  to  purchase  as  the  agent  of  another.  He 
can  do  nothing  for  himself  or  for  anottier  which  is  incom- 
patible with  his  duties  as  sheriff.  We  have  seen  what  they  are. 
His  skill,  diligence,  and  fidelity  belong  to  the  defendant  in  exe- 
cution. He  may  not  be,  in  this  latter  case,  subject  to  the  same 
temptations  to  do  wrong  that  he  is  subject  to  when  he  buys  for 
himself.  This  is  true;  but  still  the  duty  which  ho  assumes  aa 
agent  for  the  buyer  is  incompatible  with  the  duty  which  he  has 
assumed  as  agent  for  the  seller.  If  acting  under  a  general  and 
unrestricted  power  to  buy,  at  auction,  he  must  be  understood  as 
charged  with  the  duty  of  buying  as  low  as  possible,  whilst,  at 
the  same  time,  it  is  his  duty,  as  agent  for  the  seller,  to  make 
the  property  bring  as  much  as  possible. 

Here  is  a  direct  antagonism  of  position  and  duty,  and  in- 
volves, almost  necessarily,  infidelity  to  one  or  the  other  of  hia 
principals.  His  first  obligation  is  to  the  seller,  and  the  law  will 
not  permit  him  to  place  himself  in  a  position  which  subjects 
Lim  to  the  chances  of  violating  that  obligation — ^its  policy  will 
not  allow  it.  "If  A.,"  says  Judge  Story,  "should  employ  a 
broker  to  sell  goods  for  him  at  the  highest  price  he  could  get, 
and  his  judgment  should  be  confided  in,  and  B.  should,  at  the 
same  time,  employ  the  same  broker  to  purchase  the  like  goods 
at  the  lowest  price  for  which  they  could  be  obtained,  it  is  plain, 
that  if  this  mutual  agency  were  conceded,  it  might  operate  as  a 
eomplete  surprise  on  the  confidence  of  both  parties,  and  would 
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thus  be  a  fraud  upon  them.  Indeed,  it  would  be  utterly  inoom- 
patible  with  the  duties  of  the  broker  to  act  for  both  under  such 
circumstanoeB,  since,  for  all  real  purposes,  he  would  be  both 
buyer  and  seller,  and  the  law  will  not  tolerate  any  man  in  be* 
coming  both  buyer  and  seller,  where  the  interests  of  third  per- 
sons  are  concerned:"  Stoiy  on  Agency,  81,  32.  And  again, 
he  says,  reasoning  upon  the  inabiUiy  of  an  agent  to  become  a 
purchaser:  ''  For  the  like  reason,  an  agent  of  the  seller  can  nol 
become  the  agent  of  the  purchaser  in  the  same  transaction:"  Id. 
203.  See  also  Paley  on  Agency,  by  Lloyd,  33,  note  3;  Wright 
T.  Dcmnah,  2  Camp.  203;  Diaxm  y.  Broomfidd,  2  Chit  206. 
These  principles  apply  to  sheriffs,  and  the  policy  of  the  dis- 
ability in  their  case  is  yery  manifest.  The  opinion  of  the  pre- 
siding judge  was  a  general  one,  that  a  sheriff  could,  at  his  own 
sale,  become  the  agent  of  an  absent  purchaser.  It  therefore 
asserted  his  power  to  act  as  a  discretionary  agent,  to  buy  at  his 
own  sale.  From  the  facts  of  the  case,  we  conclude  that  the 
court  meant  to  go  that  length;  and  it  is  that  opinion  that  we 
reverse.  Whether  the  sheriff  could  not  act  as  the  agent  of  a 
purchaser,  to  make  a  definite  bid,  or  otherwise,  where  no  dis- 
cretionary powers  are  conferred,  are  not  questions  made  by  this 
record. 

The  court  also  instructed  the  jury,  that  a  person  could  as- 
sume an  agency,  and  if  his  acts  are  ratified,  they  will  become 
valid.  This  is  true  of  all  who  can,  by  law,  become  an  agent. 
It  is  generally  true.  The  court,  however,  applied  the  rule  to 
the  sheriff  in  this  case.  As  to  him  it  is  not  true.  He  can  not 
become,  as  I  have  attempted  to  show,  an  agent  for  a  purchaser 
at  his  own  sale.  If  he  can  not  act  as  agent  by  appointment,  he 
can  not  be  made  an  agent  by  ratification.  This  requires  no  ar- 
gument and  no  illustration;  and  in  this  particular,  we  think  the 
court  erred. 

Since  the  sale  which  gave  rise  to  this  controversy,  the  legis- 
lature has  passed  an  act  prohibiting  a  sheriff  from  becoming  a 
purchaser  at  his  own  sale,  making  the  sale  void  and  subjecting 
him  to  punishment  if  he  violates  the  law.  This  act  shows  the 
view  of  the  general  assembly  as  to  the  policy  of  such  purchases. 

The  presiding  judge  decided,  that  a  sale  of  property  under 
execution  by  a  junior^,  /a.  defeated  the  lien  of  an  older  judg- 
ment upon  the  same  property;  which  decision  is  also  excepted 
to.  If  this  question  were  now  made  for  the  first  time,  in  this 
state,  we  should  be  compelled  to  hold  differently,  but  inasmuch 
as  for  many  years  the  decisions  of  our  courts  have  been  in  ac- 
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oordance  with  the  ruling  of  the  court  below,  we  affirm  the 
decision.  By  statute  in  Georgia,  judgments  bind  all  the  prop- 
erty of  the  defendant  from  their  date.  That  judgment  which 
is  prior  in  time  is  superior  in  lien.  This  is  true  of  all  liens. 
liens  can  only  be  defeated  by  express  waiver,  or  by  some  act 
of  the  party  which  amounts  to  a  waiver. 

''  The  principle/'  say  the  supreme  court  of  the  United  States^ 
through  Ohief  Justice  Marshall,  in  Bcmkin  v.  Scott,  12  Wheat. 
177,  ^*is  believed  to  be  universal,  that  a  prior  lien  gives  a 
prior  claim,  which  is  entitled  to  prior  satisfaction  out  of 
the  subject  which  it  binds,  unless  the  lien  be  intrinsically  de- 
fective, or  be  displaced  by  some  act  of  the  party  holding  it, 
which  will  postpone  him,  in  a  court  of  law  or  equity,  to  a  sub- 
sequent claimant.  The  single  circumstance  of  not  proceeding 
upon  it  until  a  subsequent  lien  has  been  obtained  and  carried 
into  execution,  has  never  been  considered  such  an  act."  The 
lien  of  a  judgment  is  statutory,  and  is  as  strong  as  the  lien  of 
a  mortgage.  A  junior  mortgage,  foreclosed,  does  not,  by  a  sale 
of  the  mortgaged  property,  displace  the  lien  of  an  older  mort- 
gage. In  that  case,  the  property  is  sold  subject  to  the  senior 
lien,  and  the  purchaser  buys  with  that  understanding.  The 
mortgage  of  older  date  is  recorded,  and  that  is  notice  to  all  the 
world.  Why  should  the  rule  be  different  in  case  of  judgments? 
They  are  founded  on  proceedings  of  record — they  are  them- 
selves recorded.  A  consent  to  the  sale  by  the  older  judgment 
creditor  would  unquestionably  defeat  its  lien.  So,  also,  if  it 
comes  in  (as  it  may  do)  and  receives  the  money  raised  by  the 
sale,  it  could  not  afterwards  sell  the  property:  Commercial 
Bank  v.  Yazoo  County,  6  How.  (Miss.)  530  [38  Am.  Dec.  447]; 
Ooode  V.  Hdyson,  Id.  543;  Commercial  Bank  v.  Helderhum,  Id. 
636;  Andrews  Y.  Doe,  Id.  554  [38  Am.  Dec.  450];  Bibb  v.  Jones, 
7  Id.  397;  Den  ex  dem.  Shrew  v.  Jones,  2  McLean,  78;  XMer  v. 
Walker,  Wright  (Ohio),  46;  Jackson  v.  Mills,  13  Johns.  463; 
Jackson  v.  Benedict,  Id.  533;  Bankin  v.  Scott,  12  Wheat.  177. 

But  this  is  not  an  open  question  here.  The  decision  of  the 
judge  in  this  case  has  been  the  law  of  our  cotirts  for  years. 
Under  that  law,  the  title. to  a  vast  amount  of  property  has 
passed.  The  legislature  has  acquiesced  in  it.  When  a  statute 
has,  by  long  series  of  decisions,  received  a  construction  which 
the  people  have  acted  upon,  and  in  which  the  legislature  has 
acquiesced,  we  do  not  feel  at  liberty,  not  feeling  it  to  be  an  im- 
perious obligation,  to  disturb  that  construction — more  especially 
in  cases  where,  as  in  this,  serious  injury  woidd  residt  to  citizens 
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who  have  rights  originating  under  that  constmction.  We  leave 
the  error  for  the  consideration  of  the  legislature.  We  recollect 
no  instance,  in  this  state,  in  which  the  rule  has  been  settled 
different  from  the  decision  in  this  case.  In  the  eastern  circuit, 
which  is  the  oldest  in  this  state,  upon  the  authority  of  Judge 
Law,  the  decisions  have  been  to  this  effect:  Forsyih  v.  Mariury^ 
R.  M.  Charlt.  327. 
Let  the  judgment  be  reversed. 


Lien  or  Szniob  JmKUCEirr  is  Lost  bt  Salb  undbb  Juniob  JTmoMBHT  akb 
Ezxcunos,  and  the  senior  judgment  can  only  come  in  and  claim  the  fond 
arising  from  sale  under  the  junior  fi,  fa.  The  principal  case  is  cited  on  this 
point,  as  an  authority  establishing  the  rule  in  Georgia,  in  DowdeU  ▼.  Nwd^  10 
Ga.  158;  Sander*  v.  McAffee,  42  Id.  255;  Tarver  v.  ElUon,  57  Id.  57.  When 
the  older  judgment  claims  the  fund,  it  is  to  receive  priority  in  payment,  citing 
the  principal  case:  Lovory  v.  Parsons,  52  Id.  358.  Sale  of  property  under  a  ju« 
nior^.  fa,,  contrary  to  the  rule  in  Georgia,  does  not,  according  to  the  majority 
of  authority,  divest  the  lien  of  the  senior  judgments:  See  Commercial  Bank  ▼• 
Tagoo  County,  38  Am.  Dec.  447,  and  note;  Andrews  v.  Doe,  38  Id.  450,  and 
note;  Freeman  on  Executions,  sec.  96;  though  there  is  authority  to  the  effect 
that  the  senior  judgment  lien,  under  such  circumstances,  may  be  lost  by  lachesi 
See  Campbell  v.  Spence,  30  Am.  Dec.  301;  MUehie  ▼.  Planters*  Bank,  34  Id. 
112,  and  cases  cited  in  the  note  thereto. 

PUBCHASE    BY    ShBBITF,    EveN  AS   AoBNT,   AT   HIS    OWN    SaLB   IS  VOID. 

The  principal  case  is  relied  upon  as  establishing  this,  in  Carr  v.  Houeer,  46 
Ga.  479;  Flury  v.  Grimes,  52  Id.  343;  Mayor  etc.  of  Macon  v.  Hi{f,  60  Id. 
228.  A  purchase  by  a  deputy  sheriff  at  a  sale  by  his  co-deputy  barely  escapes 
being  illegal,  and  will  be  held  void  if  there  are  any  indications  of  nnfaimeesi 
Worland  v.  KimbeHin,  44  Am.  Dec.  785.  A  sheriff  can  not  sell  where  he  has 
an  interest  in  the  judgment:  Collais  v.  MeLeod,  49  Id.  376. 

Pubcuasb  bt  Trustees  at  theib  Own  Sale:  See  note  to  Worthy  ▼. 
Johnson,  ante,  399. 

RATincATiON  07  ILLEGAL  AcT  makes  it  none  the  less  illegal  and  ▼old* 
The  principal  case  is  cited  as  authority  on  this  point  in  Kew$om  ▼•  SaHp  14 
Mich.  237. 


OASES 

nr  xHi 


SUPREME   COURT 


or 
ILLINOIS. 


New  Hope  Delawabe  Bbtdge  Go.  v.  Fekby  et  al* 

[11  iLLDfoa,  467.] 

Hci  DBR  or  Bank  Notx  Patablb  to  Bxabeb,  ob  to  Pabtzoulab  Pkbsqh 
or  bearer,  can  maibtain  an  action  thereon  against  the  corporation  thai 
issned  it. 

8TATT7TS  or  Annb  Makino  Pbouissobt  Notes  TRAMSFEBABUBinthe^sanM 
manner  as  bills  of  exchange,  was  never  in  force  in  Illinois. 

Sank  Kotxs  webb  Always  Neootiabli.  at  Common  Law,  and  are  not 
within  the  proyisions  of  the  Illinois  statute  making  promissory  notea» 
and  certain  other  iostruments  in  writing,  transferable  by  indorsement. 

Possession  or  Bank  Notes  is  Prima  Faods  Evidsncb  or  Title  in  tht 
holder. 

AonoN  against  Bank  on  its  Notes  can  not  be  Deeeated  bt  Plea  that 
those  to  whom  the  notes  were  issued  have  not  complied  with  the  terms 
of  an  agreement  then  made  by  them,  to  so  nse  the  notes  as  to  best  pre- 
vent their  return  to  the  bank  for  redemption.  The  title  to  the  notes 
vested  in  the  parties  to  whom  they  were  issued,  before  the  time  when 
the  stipulations  of  the  contract  were  to  be  performed,  and  the  continu- 
ance of  their  title  depended  in  no  degree  upon  the  performance  of  those 
stipulations. 

Iv  AcnoN  ON  Note  Made  Payable  at  Pabtioular  Plage,  demand  of 
payment  at  that  place  need  not  be  averred  or  proved,  but  readiness  to 
pay  at  the  time  and  place  may  be  pleaded  in  bar  of  damages  and  costs. 

AcnoN  brought  by  the  defendants  in  enror  to  recover  of  the 
plaintiffs  in  error  the  amount  of  certain  bank  bills  issued  by  the 
latter.  Judgment  i¥as  rendered  for  the  plaintiffs  below.  The 
other  facts  are  stated  in  the  opinion. 

Arnold  and  Lay,  for  the  plaintiffs  in  error. 

Lamed  and  Beniley,  for  the  defendants  in  error. 

443 


A44  New  Hope  D.  B.  Oo.  v.  Pebbt.  [Hlmoi^ 

By  Court,  Treat,  C.  J.  The  priDdpal  question  in  this  case 
is,  whether  the  holder  of  bank  notes,  made  payable  to  bearer, 
or  to  a  i)articular  person  or  bearer,  can  maiutain  an  action 
on  the  notes  against  the  corporation  issuing  them.  The  statute 
provides,  that  ''all  promissory  notes,  bonds,  due  bills,  and 
other  instruments  in  writing,  made  or  to  be  made  by  any 
person  or  persons,  body  politic  or  corporate,  whereby  such 
person  or  persons  promise  or  agree  to  pay  any  sum  of  money 
or  articles  of  personal  property,  or  any  sum  of  money  in  per- 
sonal property,  or  acknowledge  any  sum  of  money  or  article 
of  personal  property  to  be  due  to  any  other  person  or  per- 
sons, shall  be  taken  to  be  due  and  payable;  and  the  sum  of 
money  or  article  of  personal  property  therein  mentioned  shall, 
by  virtue  thereof,  be  due  and  payable  to  the  person  or' persons 
to  whom  the  said  note,  bond,  bill,  or  other  instrument  in  writ- 
ing is  made.  Any  such  note,  bond,  bill,  or  other  instrument  in 
writing,  made  payable  to  any  x>erson  or  persons,  shall  be  assign- 
able, by  indorsement  thereon,  under  the  hand  or  hands  of  such 
person  or  persons,  and  of  his,  her,  or  their  assignee  or  assignees, 
in  the  same  manner  as  bills  of  exchange  are,  so  as  absolutely  to 
transfer  and  Test  the  property  thereof  in  each  and  evezy  assignee 
or  assignees  successively :"  B.  S. ,  c.  73,  sees.  8, 4.  It  was  decided 
by  this  court,  in  the  case  of  EUbom  v.  Aiiii^^  8  Scam.  344,  that, 
under  this  statute,  a  promissory  note,  payable  to  a  particular 
person  or  bearer,  could  not  be  transferred  by  delivery  merely, 
so  as  to  authorize  the  holder  to  sue  thereon  in  his  own  name;  in 
other  words,  that  an  action  on  the  note  could  only  be  main* 
tained  in  the  name  of  the  payee,  or  the  person  to  whom  it  haa 
been  transferred  by  indorsement.  The  note  in  that  case  was 
one  made  in  the  ordinary  course  of  business  between  individuals. 
It  is  contended  that  bank  notes  are  equally  within  the  provisions 
of  the  statute,  and  consequently  subject  to  the  decision  in  Eilr 
bom  V.  Artus,  supra.  We  purposely  forbear,  at  this  time,  any 
discussion  respecting  that  decision,  as  the  result  of  this  case 
does  not  at  all  depend  on  its  correctness.  The  statute  of  3 
and  4  Anne,  c.  9,  which  made  promissory  notes  transferable  in 
the  same  manner  as  bills  of  exchange  were,  by  the  custom  of 
merchants,  was  never  in  force  iu  this  state:  R.  S.,  c.  62,  sec.  1. 
Hence  the  necessity  of  our  statute,  in  order  to  render  promis- 
sory notes  negotiable.  Without  the  aid  of  legislation,  they 
could  not  be  so  tranferred  as  to  vest  the  legal  interest  in  the  as- 
signee. The  object  of  the  statute  was  to  put  promissory  notes^ 
as  respects  their  negotiability,  on  the  footing  of  bills  of  ez- 
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change.  Such  was  the  scope  and  design  of  its  provisions.  It 
is  a  remedial,  hot  a  restraining  statute.  It  applies  only  to  in- 
struments that  were  not  negotiable  by  the  common  law,  or  ilie 
custom  of  merchants.  Bank  notes  were  negotiable  at  common 
law,  without  reference  to  any  British  statute.  They  were  re- 
garded as  cash,  and  passed  from  hand  to  hand,  without  any 
other  evidence  of  title  in  the  holder  than  what  arose  from  the 
possession. 

In  the  leading  case  of  MUer  v.  Bace^  1  Burr.  452,  it  was  de- 
cided that  a  bank  note,  though  stolen  from  the  owner,  became 
absolutely  the  property  of  the  party  who  had  received  it  for 
value,  without  notice  of  the  robbeiy.  Lord  Mansfield,  in  deliv- 
ering the  judgment  of  the  court,  said:  ''  It  has  been  very  ingen- 
iously argued  by  Sir  Bichard  Lloyd,  for  the  defendant.  But  the 
whole  fallacy  of  the  argument  turns  upon  comparing  bank  notes 
to  what  they  do  not  resemble,  and  what  they  ought  not  to  be 
compared  to,  viz.,  to  goods,  or  to  securities,  or  documents  for 
debts.  Now  they  are  not  goods,  not  securities,  nor  documents 
for  debts;  nor  are  so  esteemed,  but  are  treated  as  money,  as 
cash,  in  the  ordinary  course  and  transaction  of  business,  by  the 
general  consent  of  mankind;  which  gives  them  the  credit  and 
currency  of  money,  to  all  intents  and  purposes.  They  are  as 
much  money  as  guineas  themselves  are,  or  any  other  current 
coin,  that  is  used  in  common  payments,  as  money  or  cash. 
They  pass  by  a  will,  which  bequeaths  all  the  testator's  money  or 
cash,  and  axe  never  considered  as  securities  for  money,  but  as 
money  itself.  Upon  Lord  Ailsbuiy's  will  nine  hundred  pounds 
in  bank  notes  was  considered  as  cash.  On  payment  of  them, 
whenever  a  receipt  is  required,  the  receipts  are  always  given  as 
for  money,  not  as  for  securities  or  notes.  So  on  bankruptcies, 
they  can  not  be  followed  as  identical  and  distinguishable  from 
money,  but  are  always  considered  as  money  or  cash.''  See  also, 
to  the  same  effect.  Anonymous,  1  Salk.  126,  pi.  5;  and  Wright  v. 
Beed^  8  T.  B.  554.  Bank  notes,  then,  being  negotiable  by  the 
common  law,  by  delivery  merely,  are  not  within  the  operation 
of  our  statute.  The  possession  of  such  notes  affords  prima 
facie  evidence  of  title  in  the  holder;  and  he  is  entitied  to  main- 
tain an  action  on  them,  unless  it  is  shown  that  he  obtained  the 
possession  mala  Jide. 

The  next  question  relates  to  the  sufficiency  of  the  second  plea, 
as  amended.  This  plea  recites  a  contract  between  the  bank  and 
Ourtiss  &  Mitchell,  by  the  terms  of  which  the  bank,  on  the 
aecnrify  of  the  assignment  of  ninety  thousand  dollars  of  its 
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Btock,  loaned  sixty  thousand  dollars  in  its  notes  for  one  year  to- 
Curtiss  &  Mitchell,  i¥ho  agreed  to  make  sach  use  6f  the  notes  as 
would  best  prevent  their  return  to  the  bank  for  redemption,  and 
provide  funds  to  redeem  such  of  them  as  should  be  presented 
for  payment;  and  the  bank  was  to  pay  an  interest  of  six  per  cent, 
on  all  sums  deposited  with  it  for  the  redemption  of  the  notes  until 
used  for  that  purpose,  and  Curtiss  &  Mitchell  were  to  pay  three 
per  cent,  interest  on  all  the  notes  put  in  circulation  by  them. 
The  plea  then  alleges  that  the  notes  sued  on  were  received  by 
Curtiss  &  Mitchell,  in  pursuance  of  the  contract,  who,  instead  of 
putting  them  in  circulation  in  the  manner  best  calculated  ta 
prevent  their  return  to  the  bank,  and  providing  funds  for  their 
redemption,  fraudulently  delivered  them  to  the  plaintiffs,  by 
whom  they  were  so  received,  for  the  purpose  of  being  put  in  suit 
against  the  bank  in  the  name  of  the  plaintiffs,  but  for  the  exclu- 
sive benefit  of  Curtiss  &  Mitchell.  In  our  opinion,  the  facts 
stated  in  the  plea  constitute  no  bar  to  a  recovery  on  the  notes. 
By  their  delivery  under  the  contract,  the  notes  became  the 
property  of  Curtiss  &  Mitchell.  As  the  owners,  thoy  had  the 
legal  right  to  dispose  of  them  in  any  way  they  pleased.  The 
fact  that  they  did  not  fulfill  the  stipulations  of  the  contract, 
which  were  to  be  performed  after  the  receipt  of  the  notes,  did 
not  divest  them  of  their  title,  nor  disable  them  from  transferring 
that  title  to  others.  The  notes  were  loaned  to  Curtiss  &  Mitchell 
as  so  much  cash,  not  deposited  with  them  for  a  special  purpose. 
The  delivery  was  absolute,  not  qualified;  the  title  was  complete, 
not  conditional.  The  title  carried  with  it  a  present  legal  right 
of  action  against  the  bank. 

If  Curtiss  &  Mitchell  failed  to  perform  the  covenants  in  the 
contract,  they  are  liable  to  the  bank  for  the  damages  it  sustained 
thereby;  but  the  breach  of  those  covenants  can  not  be  pleaded 
in  bar  of  an  action  on  the  notes.  It  may  be  that  the  damages 
could  be  set  up  by  way  of  set-off,  if  this  suit  was  in  fact  brought 
for  the  benefit  of  Curtiss  &  Mitchell.  But  that  question  is  not 
presented.  The  plea  attempts  to  defeat  the  action  solely  on  the 
ground  that  Curtiss  &  Mitchell  have  not  complied  with  some  of 
the  stipulations  of  the  contract — stipidations  that  were  to  be 
performed  after  their  title  to  the  notes  was  acquired,  and  upon 
the  fulfillment  of  which  the  continuance  of  that  title  in  no 
degree  depended.  There  is  another  question  reserved  on  the 
record.  Some  of  the  notes  are  payable  on  demand,  at  the  ofSce 
of  the  bank;  and,  as  to  them,  it  is  insisted  that  no  cause  of  ac- 
tion can  accrue  until  the  notes  have  been  there  presented  and 


June,  I860.]     New  Hope  D.  R  Co.  t;.  Pebbt.  447 

payment  denuinded.  It  is  well  settled  in  this  country  that,  in 
an  action  against  the  maker  of  a  note,  made  payable  at  a  par- 
ticular place,  it  is  not  necessary  to  aver  or  prove  a  demand  of 
payment  at  such  place.  If  the  maker  was  ready  at  the  time  and 
place  to  make  payment,  he  may  plead  that  fact  as  he  would 
plead  a  tender,  in  bar  of  damages  and  costs,  by  bringing  the 
money  into  court:  BuUerfieldv.  Kimie,  1  Scam.  445  [30  Am.  Dec. 
657];  WaUace  v.  McConnell,  13  Pet.  136;  Caldwell  v.  CasMy, 
8  Cow.  271;  Buggies  v.  Patten^  8  Mass.  480.  Nor  is  a  present- 
ment necessary  on  a  bank  note,  payable  on  demand  at  a  par- 
ticular place.  The  bringing  of  a  suit  is  a  sufficient  demand 
of  payment.  If  the  bank,  in  such  case,  shows  that  it  was  ready 
to  make  payment  at  the  place,  when  the  suit  was  commenced, 
and  brings  the  money  into  court,  it  discharges  itself  from  in- 
terest and  costs:  Haxion  v.  Bishop ^  8  Wend.  13. 

We  are  satisfied  with  all  of  the  rulings  of  the  county  court, 
and  affirm  its  judgment,  with  costs. 

Judgment  affirmed. 

Law  of  Bank  Bills. — In  England,  bank  notes  are  said  to  owe  their  origin 
to  the  statutes,  6  Wm.  &  M.,  o.  20,  sees.  19,  20,  29,  and  8  and  9  Wm.  IIL, 
0.  20,  sec.  30.  By  the  first  of  these  statutes,  power  was  given  to  the  king  to 
incorporate  the  persons  who  should  subscribe  towards  the  raising  and  paying 
into  the  receipt  of  the  exchequer  the  sum  of  one  million  two  hundred  thoa- 
sand  pounds,  by  the  name  of  '*The  Governor  and  Company  of  the  Bank  of 
England:"  Ch.  Bills,  523.  Various  subsequent  statutes  have  been  passed 
oonferring  spbcial  privileges  upon  the  corporation  thus  created.  The  English 
oases,  relating  to  bank  notes,  generally  refer  to  Bank  of  England  notes,  and 
Byles  says:  '*In  law  books  a  bank  note  is  commonly  taken  to  mean  a  Bank 
of  England  note:*'  Byles  on  Bills,  9.  It  is  sometimes  important  to  bear  this 
fact  in  mind  when  considering  the  language  of  the  English  authorities,  for 
Bank  of  England  notes  stand,  in  many  respects,  upon  quite  a  di£ferent  foot- 
ing from  that  of  the  notes  of  banks  in  this  country.  In  referring  to  the  lan- 
guage of  Lord  Mansfield,  in  MUler  v.  Race^  1  Burr.  452,  quoted  by  Chief 
Justice  Treat,  in  the  principal  case,  Daniel  says:  "  These  remarks,  however, 
oould  only  apply  in  their  full  significance  to  Bank  of  England  notes,  which, 
by  statute,  take  the  place  of  coin;  for  other  bank  notes,  while  in  the  ordinary 
transactions  of  business  they  take  the  place  of  and  are  treated  as  cash  or 
money,  are  nevertheless  essentiaUy  distinguishable  £rom  it:*'  2  Daniel  on  N^. 
Inst.,  sec  1672.  Notes  issued  by  banks  are  in  England  generally  caUed 
bank  notes,  while  in  this  country  they  are  more  frequently  caUed  bank  bills. 
Bank  notes  and  bank  bills  are,  however,  regarded  as  terms  of  the  same  mean* 
tng:  Morse  on  Banking,  2d  ed.,  458.  And  a  bank  note  is,  even  in  an  indiot- 
ment,  sufficiently  described  as  a  bank  bill:  Etutman  v.  CommonweaUhi  4  Gray, 
410. 

Baitk  Bill  is  Siuplt  the  PBomaBOBT  Notb  of  the  corporation  that 
issuos  it:  Morse  on  Banking,  2d  ed.,  458;  Byles  on  Bills,  9.  And  it  may  bo 
■o  described  in  an  indictment:  CommonweaUh  v.  ThofncLa,  10 Gray,  483;  CSom- 
momoeaUh  v.  Simonds,  14  Id.  69.    The  most  important  distinction  betweea 
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bank  bills  and  ordinary  promiaBoiy  notes  payable  on  demand  is  that  the  for- 
mer are  issned  for  the  purpose  of  passing  carrent,  for  an  indefinite  period,  as 
money  in  ordinary  bnsineas  transactions.  Morse  on  Banking,  2d  ed.,  459. 
Bank  bills  are  usually  made  payable  to  bearer;  but  sometimes  they  are  made 
payable  to  a  particular  person  or  bearer.  The  two  forms  are,  however,  prac- 
ticaUly  identical:  2  Daniel  on  Neg.  Inst.,  seo.  1665;  Morse  on  Banking,  2d 
ed.,  479;  Bullardw.  Bell,  I  Mass.  243;  Betnkqf  Kentucky v,  Wi8ier,2Fet.  31& 
In  delivering  the  opinion  of  the  court  in  the  case  last  cited,  Johnson,  J.,  said: 
"This  court  has  uniformly  held  that  a  note  payable  to  bearer  is  payable  to 
anybody,  and  not  affected  by  the  disabilities  of  the  nominal  payee."  They 
must  be  payable  on  demand:  Ch.  Bills,  523;  Morse  on  Banking,  2d  ed.,  459; 
2  Daniel  on  Neg.  Inst.,  sec.  1666.  Banks  sometimes  issue  notes  payable  at  a 
future  day.  Such  notes  are  called  post-notes,  but  they  are  not  bank  bills  or 
bank  notes,  in  the  proper  acceptation  of  the  term.  Bank  bills  are  generally 
required  to  be  signed  by  the  president  and  cashier  of  the  bank.  In  this 
country  they  are  generally  printed  on  a  peculiar  kind  of  paper  and  adorned 
with  vignettes.  This  is  done  for  the  purpose  of  making  them  difficult  of  imi- 
tation, and  to  enable  the  bank  to  detect  counterfeits.  But  a  bank  bill  printed 
on  a  piece  of  plain  paper  would  be  equally  as  valid  and  binding  on  the  bank, 
as  one  adorned  in  the  most  artistic  manner.  Bank  of  England  notes  are  on 
white  paper  containing  nothing  but  the  printing  and  a  water-mark. 

The  Eight  to  Issite  Bank  Bills  was,  prior  to  the  passage  of  the  natbnal 
banking  act,  regulated  by  the  statutes  of  the  several  states.  Under  these 
state  laws,  the  power  to  issue  bills  was  usually  confined  to  certain  incorpo- 
rated institutions  or  to  persons  acting  under  a  general  banking  law,  and  nont 
but  such  persons  were  permitted  to  issue  notes  intended  to  circulate  as  cor 
rency:  2  Daniel  on  Neg.  Inst.,  sec.  1668;  Morse  on  Banking,  2d  ed.,  468. 

Bank  Bills  are  not  Monet  in  a  legal  sense,  though  they  are  often 
spoken  of  as  money  in  a  popular  sense,  and  are  for  many  purposes  oonven* 
tionnlly  used  in  its  stead.  '*  Bank  bills  are  not  money  in  the  strict  sense  of 
the  term;  that  is  to  say,  they  are  not  legal  tender;  though  they  would  pass 
as  cash  under  a  bequest.  They  pass  current  as  if  they  weie  money  only  bj 
virtue  of  a  general  understanding  or  tacit  agreement  to  that  effect.  No  state 
even  has  power  to  render  them  such  by  any  method  of  legislative  enactments. 
A  law  undertaking  to  do  so  would  be  simply  void,  as  directly  contravening 
article  1,  section  10,  of  the  constitution  of  the  United  States,  which  declare! 
that  no  state  shall  make  anything  but  gold  or  silver  coin  a  legal  tender  in 
payment  of  debts:"  Morse  on  Banking,  2d  ed.,  460.  This  constitutional  lim* 
itation  on  the  power  of  the  state  legislatures,  prohibiting  them  from  making 
bank  bills  a  legal  tender  in  payment  of  debts,  has  necessarily  led  the  courts 
of  this  country  to  regard  bank  bills  in  a  somewhat  different  light  from  that 
in  which  they  are  regarded  by  the  courts  in  England,  where  parliament  is 
recognized  as  having  the  power  to  make  them  a  legal  tender.  Bank  bills 
pass  as  cash  under  a  bequest  in  a  will:  Chapman  v.  Hart,  1  Ves.  271;  Byles 
on  Bills,  9;  Morse  on  Banking,  2d  ed.,  460.  In  WHght  v.  Peed,  3  T.  R.  654, 
bank  notes  were  decided  to  l^e  money  within  the  annuity  act.  The  language 
employed  by  the  judges  in  deciding  that  case  shows  how  bank  notes  are  re- 
garded in  England.  Lord  Kenyon,  0.  J.,  said;  **  Bank  notes  are  considered 
as  money  to  many  purposes."  Asburst,  J.,  said:  '*  Bank  notes  are  money  to 
all  intents."  And  Buller,  J.,  said:  **  Bank  notes  pass  in  the  world  as  cash.** 
A  few  cases  in  this  country  have  gone  nearly  as  far  as  the  English  cases  in 
holding  that  bank  notes  are  money.  Thus  in  Crutchfield  v.  BobinSf  42  Am. 
Dea  417,  it  was  decided  that  current  bank  notes  are  money,  and  that  a  pay* 
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ment  made  in  them  to  the  clerk  of  the  court*  nnder  an  execution,  U  a  good 
payment.  This,  however,  is  not  the  doctrine  suBtained  by  the  greater  weight 
of  authority  in  this  country,  as  will  be  shown  under  a  subsequent  head. 

Bank  bills,  in  this  country,  subserve  the  purposes  of  money,  in  the  ordinary 
course  of  business,  by  virtue  of  the  mutual  consent  of  the  parties  to  a  con- 
tract. It  is  hardly  correct  •  to  say  that  they  pass  current  by  reason  of  the 
binding  force  of  common  usage.  If  that  were  the  case,  the  party  to  whom 
they  were  tendered  would  be  bound  to  take  them.  But  this  he  can  not  be 
compelled  to  do.  He  has  an  undoubted  right  to  refuse  to  accept  them  ae 
money.  They  do  not  seem,  under  any  circumstuices,  to  possess  the  absolute 
legal  character  of  money.  Nor  can  we  with  propriety  say  that  they  are  the 
complete  representatives  of  the  legal  currency  of  the  country.  It  would  be 
preposterous  to  say  that  the  bills  of  a  bank  are  the  representatives  of  its 
money,  when  in  many  cases  the  banks  have  been  permitted  to  issue  their 
notes  to  an  amount  twice  as  great  as  the  amount  of  money  possessed  by  them. 
The  question  whether  or  not  bank  bills  are  to  be  considered  as  money  would 
seem  to  depend  more  upon  the  effect  that  has  been  produced  by  the  transfer 
of  them  than  upon  any  binding  force  of  common  usage  in  relation  to  theoL 
As  said  by  Black,  J.,  in  CorbU  v.  Bank  qf  Smyrna,  30  Am.  Dee.  635:  <*II 
they  have  worked  a  payment  or  satisfaction,  actual  or  legal,  they  are  in  suob 
case  considered  as  money,  and  equivalent  to  so  much  coin.  But  if  such  effect 
be  not  produced,  then,  in  that  case,  they  are  not  held  as  money.**  These 
views  are  sustained  by  the  great  weight  of  authority  in  this  country:  2  Darnel 
on  N^.  Inst.,  sec.  1672;  Coa:e  v.  SlaU  Bank,  14  Am.  Dec.  417;  CorbU  y.Baink 
of  Smyrna,  30  Id.  635;  ArmmvoHh  y.ScoUen,  29  Ind.  495;  Prather  y.StaU 
Bank,  3  Id.  356;  HcUloweU  and  Augusta  Bank  v.  Howard,  13  Mass.  235| 
BuUard  v.  Bdl,  1  Id.  243;  UniUd  States  Bank  v.  Bank  qf  Georgia,  10  Wheat. 
:)33. 

Officeb  can  sot  Receiys  Bank  Bills  in  payment  of  a  judgment  or  to 
satisfy  an  execution.  No  sheriff,  marshal,  clerk,  or  constable  has  a  right  to 
receive  payment  of  a  judgment  or  satisfaction  of  an  execution  in  anything 
but  gold  or  silver,  or  the  legal  currency  of  the  country:  Oriffin  v.  Thonq>sonf 
2  How.  244;  McFarland  v.  Gwm,  3  Id.  717;  Protiier  v.  StaU  Bank,  3  Ind. 
356;  ArmeworUi  v,  Scotten,  29  Id.  495;  JfaUowell  and  Augusta  Bank  v.  Houh 
ard,  13  Mass.  235;  Coxe  v.  State  Bank  at  Trenton,  14  Am.  Dec.  417. 

Possession  of  Bank  Bill  is  Pbima  Facix  Evibxnob  of  Titlx,  and  the 
holder  can  sue  and  recover  simply  by  virtue  of  bis  possession,  unless  the  bank 
ean  prove  positively  that  the  poosession  was  obtained  in  bad  faith:  Morse  on 
Banking,  479;  Byles  on  Bills,  165;  Ch.  Bill»>  524.  The  holder  of  a  bank 
note  is  not  affected  by  any  previous  fraud,  unless  he  was  privy  to  it:  Id.  525i. 
A  bank  note  is  not  a  contract  with  any  particular  person,  but  with  any  one 
who  may  become  the  lawful  holder  of  it:  Bailard  v.  Ormgibush,  24  Me,  336. 
But  to  enable  the  holder  of  a  bank  bill  to  retain  it  as  against  the  true  owner, 
he  must  have  come  by  it  in  the  usual  course  of  his  business  and  for  a  fuU  and 
fair  consideration.  He  must  have  parted  with  something  on  the  faith  of  the 
bill:  Ooldsmid  v.  Lewis  County  Bank,  12  Barb.  407;  Morse  on  Bankiog,  478. 
And  a  bona  Jide  holder  does  not  acquire  such  an  absolute  tRle  that  he  oan 
transmit  it  to  a  purchaser  who  has  notice  that  the  bill  was  stolen:  OlmsUad 
V.  Winstcd  Bank,  32  Conu.  278.  But  it  lias  been  decided  that  one  who  takes 
a  bank  note  bona  Jide  and  for  a  valuable  consideration,  in  the  usual  course  of 
his  business,  having  no  notice  that  the  party  from  whom  he  takes  it  has  no 
title,  is  entitled  to  recover  the  amount  of  the  note,  although  he  had,  at  tho 
Am.  Dao.  Yol.  LII— 29 
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time  when  he  took  it,  the  means  of  learning  that  the  note  was  stolen,  if  he 
had  made  nse  of  those  means:  Baphael  v.  Bank  of  England^  17  C  B.  161. 

Whkrb  the  Whole  of  a  Bank  Bill  has  been  Lost,  the  loser  must  bear 
the  loss,  and  is  withont  remedy  against  the  bank:  Hituddle  v.  Bank  of  Orange, 
6  Wend.  378;  Morse  on  Banking,  473;  2  Daniel  on  Neg.  Inst.,  sec.  1693.  The 
reason  is  obvious.  Bank  bills  pass  by  delivery  merely.  Any  person  who 
takes  them  in  good  faith,  for  a  valuable  consideration,  and  in  the  usual  course 
of  business,  may  compel  the  bank  to  pay  their  amount.  It  is  evident,  then, 
that  the  bank  would  be  liable  to  pay  twice,  if  it  could  be  made  to  pay  both 
the  loser  and  a  bonajide  holder,  ^d  there  is  no  good  reason  why  it  should 
be  compelled  to  suffer  such  a  gross  injustice,  in  order  that  the  loser  should 
be  relieved  from  his  misfortune. 

Whebe  Past  or  a  Divided  Note  is  Lost,  the  owner  of  the  other  part 
may,  upon  proof  of  the  loss,  recover  from  the  bank  the  whole  amount  of  the 
note.  This  subject  is  discussed  in  the  note  to  Bank  of  United  Stales  v.  SUl, 
13  Am.  Dec.  47.  See  also  8taU  Bank  ▼.  Aeraten,  36  Id.  636;  Murdock  v. 
Union  Bank  qf  Louisiana^  38  Id.  197;  2  Daniel  on  N^.  Inst.  1695;  Morse  on 
Banking,  475.  The  latter  author  thinks  that  indemnity  should  be  exacted 
in  such  cases.  A  bank  can  not  escape  responsibility  by  publishing  notice 
that  it  will  not  be  liable  upon  severed  notes:  Bank  of  United  8tate$  v.  Sill,  13 
Am.  Deo.  44;  Martin  v.  Bank  cf  United  StaUe,  4  Wash.  C.  a  253;  Morse  on 
Banking,  477;  2  Daniel  on  Neg.  Inst.,  sec.  1696. 

If  Bank  Note  is  Dsstbotsd,  the  owner  may,  upon  clear  proof  of  its  de- 
struction and  identity,  recover  the  amount  from  the  bank.  This  question  is 
considered  in  the  note  to  Edwards  v.  McKee,  13  Am.  Dec  482.  See,  in  ad- 
dition, Boss  V.  Bank  qf  Burlington,  15  Id.  664;  Morse  on  Banking,  471;  2 
Daniel  on  Neg.  Inst.,  sec.  1694.  In  this  country,  where  the  bonajide  holder 
ni  a  bank  bill  that  has  been  lost  or  stolen  brings  an  action  to  recover  the 
amount  thereof,  the  burden  of  proving  that  he  received  it  in  the  usual  course 
of  business,  and  without  notice,  is  not  imposed  upon  him:  2  Daniel  on  Neg. 
Inst.,  sec.  1680;  Worcester  County  Bank  v.  Dorchetter  S  M,  Bank,  10  Cnsh. 
488;  Wyer  v.  Dorchester  etc.  Bank,  11  Id.  51;  Louisiana  Bank  v.  Bank  of  the 
United  States,  9  Mart.  (La.)  398.  But  a  contrary  doctrine  is  maintained  in 
England:  De  la  Chaumette  v.  Bank  qf  England,  9  Bam.  &  Cress.  208. 

Bakk  is  Bound  to  Take  its  Own  Bills  in  payment  of  debts  due  to  it,  as 
long  as  it  is  solvent:  2  Daniel  on  Neg.  Inst.,  sec  1691;  Morse  on  Banking, 
462;  Dunlap  v.  Smith,  12  UL  399;  American  Bank  ▼.  Wall,  56  Me.  167;  Union 
Bank  of  Tennessee  v.  EUicoU,  6  Oill  &  J.  363;  Commercial  Bank  of  Columbus 
V.  Thompson,  15  Miss.  443;  Bailey  v.  Bacon,  26  Id.  455;  Niagara  Bank  ▼. 
Bosevelt,  9  Cow.  409;  Exchange  Bank  v.  Knoac,  19  Gratt.  739;  United  States 
Bank  v.  Bank  of  Georgia,  10  Wheat.  333.  And  it  has  been  held  that  the  ap- 
pointment of  a  receiver  does  not  affect  the  right  of  the  debtor  to  pay  in  the 
bills  of  the  bank:  Moise  v.  Chapman,  24  €kk  249;  American  Bank  v.  WaU,  56 
Me.  167.  And  even  after  the  bank  has  obtained  judgment  against  its  debtor, 
he  may  discharge  the  debt  with  its  issues:  Abbott  v.  AgricuUurxU  Bank  qflliS" 
simppi,  19  Miss.  405. 

Set-off. — ^Where  the  bank  is  insolvent  the  bill  holder  can  set  off  against 
a  debt  due  from  him  to  the  bank  the  bills  held  by  him  at  their  full  nominal 
value,  if  he  came  into  the  possession  of  them  prior  to  the  insolvency:  Morse 
on  Banking,  463;  2  Daniel  on  Neg.  Inst.,  sec.  1690;  American  Bank  v.  WaU,  66 
Me.  167;  Bruyn  v.  Beceiver  of  M,  D.  Bank,  9  Cow.  413,  note;  Miller  v.  ^e- 
eeteer  of  Franklin  Bank,  1  Paige,  444;  Diven  v.  Phelps,  34  Barb.  224;  CUarhs 
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T.  Hawkins,  5  R.  I.  210;  Exchange  Bank  v.  Knox,  19  Gratt  730.  But  if  ht 
bought  np  the  bills  after  the  insolvency,  he  will  not  be  pennitted  to  set  them 
off  against  the  debt  due  from  him  to  the  bank:  Dickson  v.  Evans,  6  T.  R.  67; 
Diven  v.  Phelps,  34  Barb.  224;  Clarke  t.  Hawkins,  5  B.  L  219;  Exchange 
Bank  v.  Knox,  19  Gratt.  739;  Finney  v.  BenneU,  27  Id.  365.  For  determin- 
ing when  a  bank  is  to  be  considered  insolvent  within  the  rales  above  stated, 
Morse  proposes  the  following  criterion:  "So  long  as  the  bills  continue  to  be 
taken  and  paid  away  by  the  conmiunity  in  general,  like  the  bills  of  other 
banks,  that  is  to  say,  so  long  as  they  continue  in  actual  circulation  as  money, 
so  long  any  person  taking  them  as  money  should  retain  the  right  to  set  them 
off  against  the  bank.  When  they  no  longer  circulate  as  money,  having  a 
fixed  value,  but  can  only  be  passed  by  way  of  barter  or  exchange,  becoming 
the  subject  in  each  case  of  a  special  bargain  as  concerns  the  valuation  at 
which  they  shall  be  received,  then  it  is  time  to  say  that  the  taker  can  no 
longer  set  them  off  for  their  full  face  value:*'  Morse  on  Banking,  465.  Daniel 
says  "this  criterion  is  supported  by  strong  considerations:'*  2  Daniel  on 
Neg.  Inst.,  sec.  1690. 

Agent  to  Collect,  when  mat  Begeivs  Bank  Bills:  See  the  note  to 
Martin  v.  UniUd  SUUes,  15  Am.  Deo.  130,  131,  where  this  subject  b  dis- 
cussed. 

Bills  or  Insolvent  Bank,  Patmbnt  in:  See  note  to  Ontario  Bank  v. 
Lightbody,  27  Am.  Deo.  188,  where  this  subject  is  discussed;  see  tiaoLoury  v. 
Murrell,  Id.  651;  Corbit  v.  Bank  <if  Smyrna,  30  Id«  635;  Bayard  v.  Shvnk,  37 
Id.  441. 

Payment  in  Counterfeit  Bank  Bills  is  no  payment  at  all,  and  the  party 
who  receives  them  may,  upon  discovering  that  they  are  spurious,  treat  the 
payment  as  null:  Jones  v.  Ryde,  5  Taunt.  488;  Young  v.  Adams,  6  Mass.  182; 
Mvdd  V.  Reeves,  2  Har.  &  J.  368;  Ramsdale  v.  Horton,  3  Pa.  St.  330;  MarUe 
V.  Hatfield,  3  Am.  Dec.  446;  Edmunds  v.  Digges,  42  Id.  561;  Morse  on  Bank- 
ing, 482.  But  a  bank  which  receives  a  forged  note  purporting  to  be  its  own 
b  regarded  as  having  adopted  it:  United  States  Bank  v.  Bank  ofOe/orgia,  10 
Wheat.  333.  Mr.  Justice  Story,  in  delivering  the  opinion  of  the  court  in 
that  case,  at  page  343,  said:  "Many  considerations  of  public  oonvenienoe 
and  policy  would  authorize  a  distinction  between  cases  where  a  bank  receives 
forged  notes  purporting  to  be  its  own,  and  those  where  it  receives  the  notes 
of  other  banks  in  payment,  or  upon  general  deposit.  It  is  bound  to  know  its 
own  paper  and  to  provide  for  its  payment,  and  must  be  presumed  to  use  all 
reasonable  means,  by  private  marks  and  otherwise,  to  secure  itself  against 
forgeries  and  impositions.  *  *  *  The  receipt  by  a  bank  of  forged  notes 
purporting  to  be  its  own  must  be  deemed  an  adoption  of  them.  It  has  the 
means  of  knowing  if  they  are  genuine;  if  these  means  are  not  employed,  it  b 
certainly  evidence  of  a  neglect  of  that  duty  which  the  public  have  a  right  to 
require."  And  a  party  who  innocently  pays  away  a  counterfeit  bank  bill  is 
not  bound  to  take  it  back,  unless  it  b  returned  to  him  within  a  reasonable 
time:  Simms  v.  Clark,  11  IlL  137;  Union  National  Bank  of  Chicago  v.  Bal' 
denwiek,  45  Id.  374;  Th(mas  v.  Todd,  6  Hill  (N.  Y.),  340;  PindaU  v.  North- 
toestem  Bank,  7  Leigh,  617;  Raymond  v.  Baar,  15  Am.  Dea  603. 

What  shall  in  such  cases  be  considered  a  reasonable  time  is,  of  course,  a 
question  that  must  depend  upon  the  facts  of  each  particular  case.  In  Thomas  v. 
Todd,  6  Hill  (N.  Y. ),  340,  a  delay  from  May  25th  to  July  4th  was  held  not  to  bo 
a  reasonable  time.  In  PindaU  v.  Northwestern  Bank,  7  Leigh,  617,  a  delay  ol 
two  months  was  held  to  prevent  the  plaintiff's  recovery.  And  in  Raymond  v. 
Baar,  15  Am.  Dec.  603,  it  was  held  that  a  delay  of  six  months  was  gro« 
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oegUgeoce,  which  would  prerent »  recovery.  Theee  caaes  proceed  npon  th« 
theory  that  euch  delay  necessarily  impairs  the  remedy  over  of  the  party  from 
whom  the  connterfeit  is  received,  and  makes  it  difficult  if  not  impoBsible  for 
him  to  trace  out  the  bouroe  from  which  he  obtained  it,  ^  to  find  the  guil^ 
party  and  secure  restitution  from  him.  Discussing  this  question,  in  the  case 
of  PindaU  v.  Northwtstem  Bank,  7  Leigh,  621,  Brockenbrough,  J.,  who  de- 
livered the  opinion  of  the  court,  said:  "The  policy  of  the  law  requires  thai 
after  the  detection  of  the  counterfeit  character  of  the  money  (whether  coin  or 
bank  notes),  there  should  be  no  negligence  or  want  of  diligence  on  the  part  of 
the  creditor  who  receives  it,  in  giving  information  to  the  payer  of  the  true 
character  of  the  money,  and  in  returning  it  to  him  and  demanding  payment. 
Indeed,  justice  to  the  debtor  requires  it.  By  givii^  him  this  notice,  and  re* 
turning  it  to  him  in  a  reasonable  time,  he  will  be  perhaps  enabled  to  aaoer> 
tain  from  whom  he  received  it,  and  to  trace  it  back  from  holder  to  holder, 
till  it  shall  be  returned  either  to  the  original  forger,  or  to  him  who  passed  it 
knowing  it  to  be  counterfeit.  If  the  imiooent  receiver  of  the  note  negleoti 
his  duty  in  this  respect,  if  he  holds  it  up  after  he  ascertains  it  to  be  counter- 
feit, without  returning  it  in  due  time  to  the  payer,  he  ceases  to  be  innocent^ 
or  at  least  is  more  in  fault  than  the  innocent  payer,  and  this  neglect  mutt 
necessarily  affect  his  remedy." 

Bank  Bills  a&s  Good  Tendek  it  not  Objectted  to  at  the  time,  on  the 
ground  that  they  are  not  money:  Wright  v.  l?eed,  3  T.  B.  554;  Owenaon  v. 
Afone,  7  Id.  64;  Origbf/  v.  Oalxt,  2  Bos.  &  P.  526;  Poigkua  v.  Oliver,  2 
Cromp.  ft  J.  15;  CfUlard  ▼.  Wise,  4  Bam.  &  Cress.  134;  CorbU  y.  Bank  qf 
Smyrna,  30  Am.  Dec.  635;  Wekh  ▼.  Froat,  48  Id.  692;  Bank  qf  United  Staie$ 
▼.  Bank  qfOtorgia,  10  Wheat.  333;  Morse  on  Banking,  460;  2  Daniel  on  Keg. 
Inst. ,  sec.  1672  a;  Ch.  Bills,  524.  The  maker  of  a  note  has  the  right  to  tender 
in  payment  of  such  note,  as  equivalent  to  gold  and  silver  coin,  the  bills  issned 
by  the  bank  to  which  the  note  is  due,  and  the  legislature  can  not  deprive 
him  of  that  right:  Blount  v.  Windley,  68  N.  0.  1;  S.  C,  12  Am.  Rep.  616. 
But  the  doctrine  that  bank  bills  are  a  good  tender,  unless  objected  to  at  the 
time  as  not  being  money,  applies  only  to  current  bills  which  are  redeemed 
at  the  counter  of  the  bank  on  presentation,  and  pass  at  par  value  in  busi- 
ness transactions  at  the  place  where  they  are  offered:  Ward  v.  Smith,  7  WalL 
447. 

Wabbantt. — ^There  is  no  implied  warranty  either  of  title  or  of  value  in 
the  circulation  of  bank  notes.  The  person  passing  them  only  warrants  that 
they  are  genuine  and  not  counterfeit:  Edmunda'y.  Diggta,  42  Am.  Dec.  561, 
and  other  cases  cited  in  the  note  to  that  case. 

Bank  Bills  hat  be  Subjects  of  Valid  Donatio  Mobtis  Causa:  Sea 
Bradley  v.  Hunt,  23  Am.  Dec  597,  and  note  603,  where  this  subject  la  dis- 
cussed. 

Bank  Bills  may  be  Seized  and  Taken  in  Execution  in  this  oountryi 
2  Daniel  on  Neg.  Inst.,  sec.  1673  a;  MorriU  v.  Broum,  15  Pick.  173;  Cram 
V.  Freese,  1  Harr.  (N.  J.)  305;  Holmes  v.  NvncatUr,  12  Johns.  395;  Hamdy  v. 
Dobbin,  Id.  220;  Lovejoyv,  Lte,  35  Vt.  430;  Spencer  v.  Blaisdell,  17  Am.  Deo. 
412;  Prentiss  v.  Bliss,  24  Id.  631.  But  in  England  they  could  not  be  aa 
taken  prior  to  the  passage  of  the  act  1  and  2  Vict,  c  110,  sec.  12. 

Statute  of  Limitations  does  not  Applt  to  Bank  Bills  in  the  saaM 
way  that  it  does  to  other  promissory  notes.  Bank  bilk  are  intended  to  cir- 
culate as  money;  and  in  this  country,  when  they  come  back  to  the  bank 
they  are  again  reissued:  Morse  on  Banking,  466;  2  Daniel  on  Neg.  Inst.,  see. 
1683;  Dougherty  v.  Western  Bank  qf  Georgia,  13 Ga.  287;  Long  ^.Basik^^l 
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N.  C.  41.  But  if  the  billfl  of  a  bank  have  ceased  to  circulate  as  onrrency,  and 
have  ceased  to  be  taken  in  and  reissued  by  the  bank,  they  no  longer  haye 
that  distinctive  character  from  other  contracts  which  excepts  them  from  the 
operation  of  the  statute  of  limitations:  Kimbro  v.  Bank  ofFuUon^  49  €kk  419. 
And  in  Bank  qf  Memphit  y.  White,  2  Sneed,  482,  it  was  decided  that  an 
ordinary  bank  note  is  not  barred  until  six  years  from  the  date  of  a  demand 
and  refusal  at  the  counter  of  the  bank;  and  that  the  mere  suspension  of  the 
bank  is  not  equivalent  to  such  a  demand  and  refusaL 

Prbssntmsht  Ain>  Dxmani). — ^Where  bank  biUs  are  made  payable  gen- 
erally, a  suit  may  be  brought  on  them  without  any  prior  demand.  But  when 
they  are  made  payable  at  a  particular  place,  the  authorities  are  not  agreed  as 
to  whether  or  not  a  demand  is  necessary  at  the  place  named.  These  author- 
ities hold  that  a  demand  must  be  made  before  bringing  suit:  Dougherty  t. 
Wegtem  Bank  qf  Georgia,  13  Ga.  287;  ThunUm  ▼.  Wol/borough  Bank,  18  N. 
H.  391;  \vak»  V,  RMnmm,  3  Rich.  182;  Bank  qf  Memphis  v.  WhiU,  2  Sneed, 
482.  While  the  following  cases  hold  that  an  action  may  be  sustained  even 
though  no  demand  has  been  made;  but  that,  if  the  bank  brings  the  money 
into  court,  and  shows  that  it  was  willing  and  able  to  pay  if  a  demand  had 
been  made  before  suit,  it  will  not  be  compelled  to  pay  either  interest  or  costs: 
Barber  v.  Beil,  77  111.  491,  citing  the  principal  case;  Bryant  v.  Damarieeotta 
Bank,  18  Me.  340;  State  Bank  v.  Van  Horn,  1  South.  382;  Batik  qf  m- 
agara  v.  MeCracktn,  18  Johns.  495;  Haaetun  v.  Biehop,  3  Wend.  13.  Neither 
Morse  nor  Daniel  expresses  a  preference  for  either  of  the  doctrines  stated 
above;  but  Professor  Ames,  in  speaking  of  the  rule  which  requin^  the  debtor 
to  seek  his  creditor,  says:  *'  The  absurdity  of  applying  this  rule  to  any  nego- 
tiable paper  is  sufficiently  obvious,  and  in  the  case  of  bank  notes  is  so  glaring 
that  the  courts  have  felt  obliged  to  ntake  an  exception  to  the  rule,  and  to 
hold  that  a  bank  note  is  not  payable  without  a  demand:"  2  Ames*  Gas.  on 
BiUs  k  N.  62,  note.  If  a  demand  is  necessary,  it  must  be  made  at  the 
place  designated  in  the  bill,  end  during  banking  hours:  Morse  on  Banking, 
467;  King  v.  Dtdham  Bank,  8  Am.  Deo.  112;  Ware  v.  Street,  2  Head, 
609.  And  where  the  bills  of  a  bank  are  payable  on  demand  at  a  particular 
place,  the  holder  is  entitled  to  interest  thereon  from  the  time  of  the  demand 
of  .payment  and  refusal  to  pay,  not  from  the  date  of  the  suspension  of  the 
bank,  or  from  the  date  of  the  bills:  Ringo  v.  Biecoe,  13  Ark.  663;  Bank  C7dm- 
miMionere  v.  LafayeUe  Bank,  4  £dw.  Ch.  287.  But  in  Atwood  v.  ChiUkothe 
Bank,  10  Ohio,  626,  it  was  held  that  the  holder  is  entitled  to  interest  from 
the  date  of  the  suspension  of  specie  payment  by  the  bank. 

Protest  or  Bank  Bill  is  mot  Neoxssabt  on  a  failure  of  the  bank  to  pay 
it  on  demand:  Johnaon  v.  Bank  qf  FuUon,  29  Ga.  260.  And  see  note  to 
Dupri  v.  RkJtard,  43  Am.  Deo.  219. 

When  Holdeb  or  Bank  Bills  Brings  Them  to  Bank  for  Rsdemftion 
he  is  not  bound  to  present  them  one  bill  at  a  time,  but  may  present  them  in 
parcels:  Reapere*  Bank  v.  Willard,  24  ILL  433.  The  bank  is  not  bound  to 
keep  open  after  its  usnal  banking  hours,  in  order  to  afford  bill  holders  an  op- 
portunity to  present  their  bills  for  redemption.  But  on  the  other  hand,  the 
bank  must  afford  reasonable  opportunities  to  the  bill  holders  to  enable  them 
to  obtain  redemption  of  the  notes  held  by  them.  If  the  officers  of  the  bank 
resort  to  evasive  tricks  and  artifices  for  the  purpose  of  hindering  the  persons 
presenting  bills  for  redemption,  they  wUl  be  treated  as  having  refused  pay- 
ment on  demand:  People  v.  State  Treasurer,  4  Mich.  27;  Reapers'  Bank  v. 
Willard,  24  111.  433;  Svfolk  Bank  v.  Lincoln  Bank,  3  Mason,  1.  In  the  last 
cited,  the  court  decided  that  a  bank  is  bound  to  keep  its  money  counted^ 
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or  weighed,  or  employ  servants  sufficient  to  oount  it  or  weigh  it  so  as  to  p^j 
tU  demands  made  within  the  osual  banking  hours.  But  in  Bo<xtman*»  8, 1. 
V.  Bank  qf  Missouri,  33  Mo.  497,  it  was  decided  that,  for  the  purpose  of  de- 
termining in  what  description  of  coin,  and  in  how  many  pieces  of  each  re- 
spective denomination,  payment  might  be  legally  made  by  the  bank,  it  had 
a  light  to  treat  each  bill  as  a  distinct  demand. 

NxGOTiABiLiTT  OF  Pbomissobt  Notes  Patablb  IN  Bank  Bzlls:  See  (he 
note  to  WooUey  v.  Sergeant,  14  Am.. Dec.  422;  also,  1  Daniel  on  Neg.  Inst.,  sec 
66.  In  England,  promissory  notes  made  payable  in  Bank  of  England  notes 
are  not  regarded  as  negotiable:  Bayley  on  Bills,  6th  ed.,  11;  Ex  parte  Ime' 
«on,  2  Eose,  225;  Bex  v.  Wilcox,  reported  in  1  Ames'  Cos.  on  Bills  &  N. 
89.  In  Canada,  promissory  notes  made  payable  in  CSanada  bills  are  not 
negotiable,  although  such  bills  are  by  law  legal  tender:  Oray  v.  Worden,  U. 
a,  29  Q.  B.  535. 

NoTBS  Issued  bt  Statb  Banks  abb  not  Bills  or  Cbedit  within  the 
meaning  of  the  constitution  of  the  United  States:  Morse  on  Banking,  485; 
Briscoe  v.  Bank  qf  Kentucky,  11  Pet.  257;  Jones  v.  BanJs  qf  Tennessee,  46  Am. 
Dec.  541;  McFarland  v.  State  Bank,  37  Id.  761,  note  769;  and  see  note  to 
Linn  v.  State  Bank  of  lUijiois,  25  Id.  78^  where  this  subject  is  discnssed. 
For  cases  holding  a  contrary  doctrine,  see  Linn  v.  State  Bank  of  Illinois,  Id. 
71;  Bank  qf  Kentucky  v.  Clark,  28  Id.  345. 

Cubbbnt  Bank  Notes  are  such  as  are  convertible  into  specie  at  the  coun- 
ter of  the  bank  that  issues  them,  and  pass  at  par  in  the  ordinary  transactions 
of  the  country:  Pierson  v.  Wallace,  7  Ark.  282;  Lackei/  v.  Miller,  Phill.  L. 
26.  Bank  notes  to  be  at  par,  within  the  meaning  of  the  Pennsylvania 
statute  imposing  a  forfeiture  on  banks  for  failure  to  keep  their  notes  at  par, 
must  l)e  ordinarily  equal  to  gold  and  silver  coin  for  all  purposes,  financial  and 
commercial:  Ilarrisburg  Bank  v.  CommonweaUh,  26  Pa.  St.  451.  The  fact 
that  the  bills  of  a  bank  are  below  par  does  not  make  their  circulation  illegal: 
Bohiaon  v.  BeaU,  26  Ga.  17.  Nor  will  the  fact  that  the  holder  of  a  bank  bill 
bought  it  at  a  discount  prevent  him  from  recovering  its  full  amount  from  the 
bank  that  issued  it:  Rolnson  v.  BeaU,  26  Oa.  17;  Taylor  v.  Cook,  14  Iowa,  501. 

KioHT  OF  Finder  of  Bank  Bill  as  aoainst  his  Bailee. — The  finder 
of  a  bank  bill,  as  against  a  bailee  to  whom  he  has  confided  its  care,  has  such 
a  possessory  interest  in  it  as  entitles  him  to  recover  it  from  the  bailee,  upon 
the  latter's  refusal  to  surrender  it  on  demand:  2  Daniel  on  Neg.  Inst.,  sec. 
1674;  Brandon  v.  IJuntsville  Bank,  18  Am.  Dec.  48;  Bridges  v.  J/awkesworth, 
7  Eng.  L.  &  Eq.  424;  Tancil  v.  Seaton,  28  Gratt  601.  In  Bridges  v.  Hawkes- 
worth,  supra,  the  plaintiff  picked  up  from  the  floor  of  the  defendant's  shop  a 
parcel  containing  bank  notes.  He  gave  them  to  the  defendant  to  keep 
until  the  owner  should  claim  them.  The  defendant  advertised,  but  no  owner 
appeared.  After  the  lapse  of  three  years  the  plaintiff  tendered  to  the  defend- 
ant the  costs  of  the  advertisement,  offered  to  give  him  indemnity,  and  re- 
quested him  to  give  up  the  notes,  and,  on  his  refusal  to  do  so,  brought  an 
action  to  recover  them.  The  court  held  that  he  was  entitled  to  them  as 
against  the  defendant.  The  case  of  Tancil  v.  Seaton,  supra,  involved  a  simi- 
lar question,  and  Burks,  J.,  delivering  the  opinion  of  the  court  in  that  case, 
said:  **As  a  general  rule,  the  bailee  is  not  allowed  to  dispute  the  title  of  his 
bailor,  and  we  see  no  good  reason  why  the  depositary  of  a  lost  bank  note,  as 
between  himself  and  the  finder,  should  be  an  exception  to  this  rule,  where 
the  owner  is  unknown  and  there  is  no  assertion  of  claim  on  his  part  against 
the  depositary.  To  permit  the  latter,  under  such  circumstances,  against  his 
contract  of  bailment,  to  withhold  the  note  from  the  finder,  and  if  the  owner 
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never  appears  to  approprinte  it  to  hia  own  use,  would  be  to  protect  him  in 
his  fraud  and  dishonesty  ~a  thing  not  to  be  tolerated,  much  less  sanctioned, 
in  any  court  oi  justice."  Where  a  parcel  of  bank  bills  of  a  bank  b  deposited 
with  it  as  collateral  security  for  a  loan,  the  deposit  constitutes  a  bailment, 
and  does  not  create  a  debt,  and  the  bank  is  required  to  keep  and  return  in 
specie  the  identical  bills.  And  if  it  refuse  to  deliver  them  on  demand,  the 
bailor  may  maintain  trover  against  the  bank:  AbrahamB  v.  Southioettem  R, 
B.  Bankf  1  Rich.,  N.  S.,  441;  Morse  on  Banking,  461.  In  McLaughlin  v, 
WcUte,  21  Am.  Dec.  232,  it  was  decided  that  the  finder  of  a  lottery  ticket 
which  had  drawn  a  prize  could  not  maintain  an  action  against  the  maker  to 
recover  the  amount  due  thereon. 

Date  on  the  Face  of  a  Bank  Bill  is  not  evidence  of  the  time  when  it 
was  issued;  and  evidence  is  admissible  to  show  that  it  was  not  issued  until 
long  after  its  date:  Morse  on  Banking,  468;  Wright  v.  DaugkuSf  3  Barb.  664; 
Long  V.  Bank,  81  K.  C.  41;  Sel/rldge  v.  Northampton  Bank,  8  Watts  k  S. 
320;  Greer  v.  Perkins,  5  Humph.  588. 

Whese  Bank  Bills  are  Stolen  while  Incomplete,  before  they  are 
signed  by  the  president,  and  his  signaturo  is  afterwards  forged  and  the  bills 
put  in  circulation,  the  bank  is  not  liable  in  an  action  thereon  by  a  bona  fid/t 
holder:  Salem  Bank  v.  Gloucester  Bank,  0  Am.  Dec.  111.  Where  the  chaiter 
of  a  state  bank  provides  that  its  bills  shall  be  taken  in  payment  of  taxes,  this 
does  not  create  a  contract  with  the  bank  so  as  to  preclude  the  state  from 
afterwards  passing  a  law  which  forbids  such  bills  to  be  any  longer  received 
in  payment  of  taxes:  GranitevUle  M/g,  Co,  v.  Boper,  15  Rich.  L.  138. 

Post-notes  are  notes  issued  by  a  bank  and  made  payable  at  a  future  day. 
Not  being  payable  on  demand,  they  are  not,  properly  speaking,  bank  notes  off 
bills:  Morse  on  Banking,  460.  They  are  intended  to  circulate  like  bank 
notes  after  they  become  due,  and  are  treated  as  such  for  all  convenient  pur- 
poses: Fulton  Bank  v.  Phoenix  Bank,  1  Hall,  577.  If  a  bank  has  power  to 
issue  notes,  and  there  is  no  limitation  in  its  charter  as  to  the  description  of  th« 
notes  it  may  issue,  it  can  issue  post-notes,  and  when  issued  they  may  circu- 
late as  currency:  CampheU  v.  Miseieaippi  Union  Bank,  6  How.  (Miss.)  625. 
The  rules  in  reference  to  demand  and  notice  applicable  to  promissory  notes 
and  bills  of  exchange  do  not  apply  to  the  post-notes  of  a  bank.  Post-notet 
are  entitled  to  days  of  grace,  but  are  payable  on  demand  at  any  time  during 
banking  hours  on  the  last  day  of  grace:  Perkins  v.  Franklin  Bank,  21  Pick. 
483;  Staples  v.  Franklin  Bank,  35  Am.  Dec.  345. 

The  fbingifal  case  is  cited  in  Marine  Bamk  qf  Chicago  v.  Bushmore,  28 
111.  477,  to  the  point  that  bank  bills  paid  or  received  as  money  will  support 
an  action  for  money  had  and  received;  and  in  Wood  v.  Merchants^  Savings 
etc,  Co.,  41  Id.  270,  to  the  point  that  if  the  holder  of  a  note  was  present  at 
the  time  and  place  of  payment,  and  the  maker  was  there  and  tendered  tht 
amount,  this  would  not  be  a  bar  to  fi  recovery,  unless  the  tender  was  kepi 
good  by  bringing  the  money  into  court. 
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Ambbose  v.  Root  et  al. 

pi  iLUHOn,  497.] 

Agbiemxkt  that  One  Party  thxreto  kat,  n  Nbckssabt,  Usb  Fobgi 
in  taking  posaeesion  of  certain  property,  in  case  the  other  party  fails  to 
comply  with  its  conditions,  is  not  an  agreement  to  do  an  nnlawfol  act. 
Snch  agreement  releases  the  party  using  the  force  from  the  payment  of 
damages  to  the  other  party  for  injuries  necessarily  inflicted  upon  him 
in  obtaining  the  possession,  but  will  not  release  him  from  a  proseoa- 
tion  for  a  breach  of  the  peace  if  he  commits  one.  If  greater  force  is 
used  than  is  necessary,  the  plaintiff  may  reply  the  excess,  or  give  evi- 
dence of  it  under  the  general  replication  de  ii^wia, 

Tbbspasb  for  assault  and  battety.    The  opinion  states  the  case. 
B.  8.  Morris  and  B.  8,  Blachoell,  for  the  plaintiff  in  error. 
/.  O.  Wilson,  for  the  defendants  in  error. 

By  Court,  Tbitubcll,  J.  This  ^as  an  action  of  trespass,  for 
an  assault  and  battery  of  the  plaintiff.  The  defendant  pleaded, 
among  other  defenses,  certain  articles  of  agreement  between  the 
plaintiff  and  the  said  Anson  Boot,  from  which  it  appears  that 
the  former  purchased  of  the  latter  an  interest  in  certain  mill 
property,  for  which  he  was  to  pay  in  installments,  and  of  which 
he  took  possession.  The  last  article  of  agreement,  which  ex- 
tends the  time  for  payment  as  fixed  by  the  first,  contains  thic 
clause:  **  In  default  of  paying  said  installment  on  or  before  the 
said  twenty-third  day  of  July,  the  said  Ambrose  coTenants  and 
agrees  to  and  with  the  said  Boot,  that  he,  said  Boot,  may  enter 
and  take  possession  of  said  mill,  using  all  the  force  necessaiy  to 
obtain  the  actual  possession  thereof;  and  such  entry  shall  not 
be  regarded  as  a  trespass,  nor  sued  for  as  such,  nor  in  any  wise 
unlawful."  The  agreements  are  set  out  at  length  in  the  plea, 
which  then  alleges  that  the  plaintiff  did  not  pay  the  said  install- 
ment; that  the  said  Anson  Boot  and  the  other  defendants,  as 
his  servants  and  assistants,  and  at  his  request,  entered  and  took 
possession  of  said  mill,  using  no  more  force  than  was  actually 
necessaiy  to  enter  and  take  possession  thereof;  in  doing  which 
they  did  necessarily  a  little  beat  and  ill  treat  the  plaintiff,  which 
are  the  same  trespasses  complained  of.  To  this  plea  the  plaintiff 
demurred,  and  the  overruling  of  the  demurrer  is  the  only  ques- 
tion in  the  case. 

An  objection  of  a  formal  character  is  first  taken  to  the  plea, 
that  it  does  not  distinctly  allege  that  the  plaintiff  resisted  the 
defendant,  Anson  Boot,  in  taking  possession  of  the  mill.  It 
avers,  that  the  injury  complained  of  was  occasioned  in  taking 
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the  poBsesaioiiy  and  that  no  more  force  was  need  iban  was  actu- 
ally necessazy  to  accomplish  that  object.  Had  the  plaintiff  not 
violated  his  engagement,  by  attempting  to  withhold  the  posses- 
sion of  the  mill,  there  wonld  have  been  no  necessity  to  use  vio- 
lence towards  him;  and  if  there  was  no  such  necessity,  the  plea 
was  untrue,  and  issue  might  safely  have  been  taken  upon  it.  In 
point  of  form  we  do  not  think  the  plea  obnoxious  to  a  general 
demurrer.  But  the  main  objection  taken  to  the  plea  is,  that  it 
sets  up  an  agreement  that  is  illegal  and  void.  The  principle  is 
admitted,  that  a  court  will  not  lend  its  aid  to  enforce  a  contract 
entered  into  with  a  view  of  carrying  into  effect  anything  that  is 
prohibited  by  law.  But  is  this  such  an  agreement,  or  had  the 
parties  to  it  a  violation  of  the  law  in  contemplation  when  it  vras 
made? 

It  simply  provides  that  Anson  Boot,  who,  if  the  agreement 
were  not  complied  with  by  the  plaintiff,  would  have  the  right  to 
enter  and  take  possession  of  the  mill,  should  not  be  regarded  as 
a  trespasser,  nor  his  entry  as  anywise  unlawful,  in  case  force 
should  be  necessaiy  to  enable  him  to  obtain  the  possession. 

This  was  not  an  agreement  to  do  an  unlawful  act.  It  can  not  be 
supposed  that  the  parties  had  it  in  contemplation  at  the  time  of 
executing  the  contract,  that  the  plaintiff  would  wrongfully  at- 
tempt  to  retain  the  possession,  or  that  there  would  be  any  oc- 
casion to  resort  to  force  to  put  him  out.  The  agreement  VTas 
not  made  for  the  purpose  of  committing  an  illegal  act,  nor  with 
a  knowledge  that  one  would  be  committed,  and  had  the  defend- 
ant complied  with  his  obligation,  as  the  law  will  presume  vras 
his  intention  at  the  time,  none  would  have  followed.  If  greater 
force  was  used  than  was  necessary,  the  plaintiff  could  have  re- 
plied the  excess,  or  given  evidence  of  it,  according  to  the  au- 
thority of  the  case  of  Ayres  v.  Kelley,  11  111.  17,  and  the  general 
replication  de  injuria. 

This  agreement  dcxes  not  release  the  defendants  from  a  prose- 
cution for  a  breach  of  the  peace,  if  they  committed  one,  but  it 
does  release  them  from  the  payment  of  damages  to  the  plaintiff 
for  injuries  that  may  necessarily  have  been  inflicted  upon  him, 
in  obtaining  tiiat  possession,  to  take  which  he  had  expressly 
authorized  one  of  the  defendants,  Anson  Boot,  and  by  necessary 
implication  the  other  defendants  acting  under  his  direction. 

At  the  common  law,  whenever  a  right  of  entry  existed,  the 
disseisee  might  lawfully  regain  the  possession  by  force:  1  Chit. 
Q.  P.  646.  In  the  case  of  Eyati  v.  Wood,  4  Johns.  160  [4  Am. 
Dec.  258],  the  court  says:  "  If  the  entry  in  such  casa  be  with  a 
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strong  hand  or  a  multitude  of  people,  it  is  an  offense  for  which 
the  party  entering  must  answer  criminaUj;  but  it  would  be  ab- 
surd to  say  that  he  must  also  be  responsible  in  damages,  as  for 
an  injuiy  to  the  person  who  has  no  right,  but  is  himself  a  wrong- 
doer." 

Under  our  statute  of  forcible  entry  and  detainer,  a  party  hay- 
ing by  law  a  right  of  entry  has  no  authority  to  make  such  en- 
tiy  by  force;  but  this  statute  provides  a  civil  remedy,  which  the 
wrong-doer  in  possession  may  at  any  time  waive.  My  neighbor 
has  no  right  to  break  open  my  dwelling  and  take  therefrom  my 
watch,  yet  if  I  authorize  him  to  do  it,  the  act  becomes  lawful, 
and  he  is  released  from  any  liability  to  me  in  so  doing.  So  in 
this  case,  Boot  had  no  right  by  force  to  enter,  and  turn  the 
plaintiff  out  of  the  mill,  yet  the  plaintiff  having  given  him  au- 
thority to  make  the  entry,  using  all  the  force  necessary  to  ob-, 
tain  the  actual  possession,  such  entiy  by  force  became  lawful  as 
to  the  plaintiff,  and  he  can  not  recover  damages  for  that  which 
was  done  by  his  own  authority,  nor  can  he  complain  that  he 
was  pushed  aside  when  he  wrongfully  stood  in  the  way.  Had 
the  agreement  been  made  with  a  view  to  authorize  the  beating 
of  the  plaintiff,  it  might  have  been  void,  because  of  the  unlaw- 
fulness of  the  act,  but  it  was  made  for  the  purpose  of  accom- 
plishing a  lawful  object  in  a  lawful  manner — that  is,  to  enable 
the  defendant  Hoot,  by  the  consent  of  Ambrose,  to  take  the  pos- 
session of  his  own  premises.  But  for  the  unforeseen  wrongful 
act  of  the  plaintiff  himself,  nothing  unlawful  would  have  followed 
the  caiTying  of  the  agreement  into  execution.  The  following 
distinction  has  been  taken  as  to  when  a  promise  to  indemnify 
against  a  trespass  will  or  will  not  be  valid:  ''  If  an  act  directed 
or  agreed  to  be  done  is  known  at  the  time  to  be  a  trespass,  an 
express  promise  to  indemnify  would  be  illegal  and  void;  but  if 
it  was  not  known  at  the  time  to  be  a  trespass,  the  promise  of 
indemnity  is  a  good  and  valid  promise:"  Stone  v.  Hooker,  9  Gow. 
154;  Coventry  v.  Barton,  17  Johns.  142  [8  Am.  Dec.  376]. 

The  judgment  of  the  circuit  court  is  afiirmed. 

Judgment  affirmed. 

FoBCiBLE  Entrt  WAS  FoBMEBLY  PEBHiTTED,  at  the  common  law,  where 
the  party  making  the  cntty  held  the  title  and  was  entitled  to  the  poesesnon: 
Tribblt  v.  Frame^  23  Am.  Dec.  439;  note  to  EwU  v.  ContoeU,  IS  Id.  139. 

The  FBQ7CIFAL  CASE  IS  CTTED  in  Page  v.  De  Puy,  40  111.  511,  and  in  ^a- 
bri  V.  Bryan,  80  Id.  183,  to  the  point  that  the  law  does  not  prevent  a  person 
from  making  an  agreement  with  another,  that  the  former  may  use  neoessary 
force  in  removing  the  latter  from  the  possession  of  premises,  in  case  of  a 
breach  of  the  terms  of  the  agreement. 
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DONNELLT  V.   PeOPLE  EX  BEL.   BuSH. 

[11  ILLINOII,  652.1 

Phogeedino  bt  Quo  Wabranto  is  Criminal  Pboseoution,  and  most, 
in  Illinois,  be  cftrried  on  "  in  the  name  and  by  the  authority  of  the  peo- 
ple of  the  Btate»"  and  conclude,  "  against  the  peace  and  dignity  of  the 
same.** 

Iniormation  must  Possess  the  Sams  Certaiutt  and  Teohnioal  Pbmis- 
lox  that  are  required  in  an  indictment. 

Pbogexdiko  by  quo  warranto,  charging  that  Donnelly  had 
usui-ped  the  office  of  sheriff.  The  relation  commenced:  **And 
now  comes  Alonzo  Piatt,  state's  attorney  for  the  eleventh  judi- 
cial circuit  of  the  state  of  Illinois,  and  on  the  relation  of  Der- 
rick C.  Bush,  who  sues  for  the  people  in  this  behalf,  and.  for 
the  said  people  gives  the  court  here  to  understand  and  be  in- 
formed," etc.,  and  concluded  as  foUows:  "  Contrary  to  law,  and 
to  the  damage  and  prejudice  of  the  said  people  of  the  state  of 
Illinois;  whereupon  the  said  attorney  of  the  people  prays  the 
advice  of  the  court,"  etc.  The  court  below  sustained  the  in- 
formation. 

P.  W.  PlaU,  for  the  appellant. 

S.  A.  Eurlbuty  for  the  appellee. 

By  Court,  Catok,  J.  This  proceeding  is  a  prosecution, 
within  the  meaning  of  section  26,  article  5,  of  the  constitution, 
and  should  have  been  carried  on  and  should  have  concluded 
as  is  there  required.  That  section  provides:  "  All  prosecutions 
shall  be  carried  on  '  in  the  name  and  by  the  authority  of  the 
people  of  the  state  of  Illinois,'  and  conclude, '  against  the  peace 
and  dignity  of  the  same.'"  In  its  broadest  sense,  the  word 
''  prosecutions"  would  embrace  all  proceedings  in  the  courts  of 
justice,  or  even  elsewhere,  for  the  protection  or  enforcement  of 
a  right  or  the  punishment  of  a  wrong,  whether  of  a  public  or 
private  character.  The  word  as  here  used,  however,  has  not 
that  comprehensive  meaning,  but  signifies  prosecutions  of  a 
public  or  criminal  character.  When  used  in  this  sense,  it 
means  the  mode  of  the  formal  accusation  of  offenders,  and  this 
may  be  by  presentment,  information,  or  indictment:  4  Bla. 
Com.  301;  Webster's  Diet. ,  **  Prosecution." 

This  proceeding  is  a  substitute  for  the  ancient  writ  of  qwo 
warranto^  but  it  is  none  the  less  a  mode  of  criminal  prosecution, 
as  well  to  punish  the  usurper  for  the  usurpation  of  the  fran- 
chise, as  to  oust  him  from  its  enjoyment:  The  People  v.  Utioa 
Ins.  Co.,  15  Johns.  358  [8  Am.  Dec.  243].    Blackstone  says; 
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'*  This  is  properly  a  criminal  method  of  prosecation,  as  well  to 
punish  the  usurper  by  a  fine  for  the  usurpation  of  the  franchise, 
as  to  oust  him,  or  seize  it  for  ihe  crown,  but  hath  long  been  ap- 
plied to  the  mere  purpose  of  tiying  the  ciTil  right,  seizing  the 
franchise,  or  ousting  the  wrongful  possessor;  the  fine  being 
nominal  only:"  3  Bla.  Com.  263.  Our  statute  of  quo  vforrarUo 
has  in  no  way  changed  the  criminal  character  of  this  proceed* 
ing.  It  expressly  provides,  not  only  for  judgment  of  ouster, 
but  also  that  the  defendant  shall  be  punished  for  his  usurpation 
by  a  fine:  B.  S.,  c.  86,  sec.  2.  The  criminal  code  provides  for 
the  punishment  of  the  same  offense  by  indictment:  B.  B.,  c.  90, 
sec.  105. 

A  prosecution  under  one  of  these  statutes  would  necesaarilj 
be  a  bar  to  a  proceeding  under  the  other.  It  is  not  supposed, 
but  that  prosecutions  by  indictment  are  within  the  provision  of 
the  constitution,  and  indictments  have  always  been  framed  in 
conformity  to  it.  This  is  a  rule  of  pleading  prescribed  by  the  con* 
stitution,  and  when  not  conformed  to,  the  indictment  would  be 
void.  When  the  constitution  says  that  prosecutions  shall  be  pre* 
sented  or  carried  on  in  a  particular  mode,  it  is  equivalent  to  saying 
that  they  shall  not  be  presented  or  carried  on  in  any  other  way. 
This  is  not  only  a  criminal  prosecution,  but  the  rules  of  pleading 
applicable  to  indictments  govern  it.  The  same  certainty  and 
technical  precision  are  required  in  both,  and  the  principal,  if 
not  the  only,  difference  between  them  is,  that  an  indictment  is 
presented  by  the  grand  jury,  on  their  oaths,  while  in  informa- 
tions in  the  nature  of  a  quo  warranto^  the  court  is  informed  ol 
the  facts  by  the  state's  attorney.  In  treating  of  these  informa- 
tions, Sergeant  Hawkins  says:  ''An  information  differs  from 
an  indictment  in  little  more  than  this,  that  the  one  i^ 
found  by  the  oaths  of  twelve  men,  and  the  other  is  not  so 
found,  but  is  only  the  allegation  of  the  officer  who  exhibits  it. 
Whatsoever  certainty  is  requisite  in  an  indictment,  the  same,  at 
least,  is  necessaiy  in  an  information,  and  consequently  all  tbo 
materia]  parts  of  a  crime  must  be  precisely  found  in  the  one,  so 
must  they  be  precisely  alleged  in  the  other,  and  not  by  way  of 
argument  or  recital:"  2  Hawk.  P.  C.  357,  sec.  4. 

If,  then,  an  indictment  must  be  carried  on  ''in  the  name  and 
by  the  authority  of  the  people  of  the  state  of  Illinois,"  and 
must  conclude,  "  against  the  peace  and  dignity  of  the  same,"  the 
omission  of  these  essential  words  in  an  information  must  neoee- 
sarily  be  fatal.  The  constitution  requires  them,  and  the  courts 
can  not  dispense  with  them.     The  information  being  thus  fataDy 
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defectiTe,  it  is  nxmeoesflftiy  that  we  Bhonld  inquize  wheiher  ihe 
plea  to  which  the  circtiit  court  sustained  a  demurrer  was  good  or 
not. 

The  judgment  is  reveraed,  with  costs  against  the  relator. 

Judgment  reversed* 

Quo  Wabbahto:  See  State  y.  Harris,  80  Am.  Deo.  400;  8iaU  y.  EmmM^ 
Id.  468;  note  to  People  v.  Bens.  A  8ar,  J?.  J?.  Co.,  90  Id.  44,  where  the  rab- 
Jeot  is  diacoeaed  at  length.  The  prinoipal  case  ia  cited  in  the  following  oaaea 
to  the  following  pointa:  In  People  t.  Mienae^api  A  A,  R,  R,  Co,,  13  111.  67» 
and  in  Hay  y.  Peopk,  69  Id.  06,  a  proceeding  by  9110  wamuiUo  ia  a  proaeou- 
tion,  within  the  intent  and  meaning  of  the  conatitntional  proyiaion  requiring 
all  proeecntiona  to  be  carried  on  '*in  the  name  and  by  the  authority  of  the 
people  of  Ulinoia;"  in  People  y.  Shaw,  13  Id.  684,  a  proceeding  by  quo  iMir- 
ramto  ia  a  criminal  proceeding  in  form  only;  in  Bitmap  y.  Marsh,  Id.  640, 
the  term  proeeemtion  may  haye  a  more  limited  or  a  more  extended  aignifica- 
tion  according  to  the  intention  of  the  law-maker  or  peraon  uaing  it;  in 
Lavalie  y.  People^  68  IlL  266,  the  aame  certainly  ia  required  in  an  informatiaii 
aa  in  an  indictment;  in  Territory  y.  Lockwood,  3  Wall.  239,  a  proceeding  by 
quo  warranto  mnat  be  brought  in  the  name  of  the  people,  and  a  departure 
from  that  form  ia  a  anbatantial  and  fatal  defect. 


i};i:i 


V.  Gloyeb  ET  AL.  • 

[U  Iixnion,  MO.] 

Whxbs  Two  AoKNTS  ARE  APPOINTED  BY  THE  Samb  Pbinoipai^  by  aepaimlt 
inatmmenta,  and  he  givea  them  equal  powers  reapecting  a  particular 
anbject-matter,  any  act  done  by  either  of  them,  within  the  acope  of  hia 
authority,  will  conclude  the  other. 

Sboond  Power  Givex  to  One  of  Two  pREyiousLT  Appointed  Aqbntb  does 
not  revoke  the  authority  of  the  other,  where  the  second  appointment 
confers  no  ucw  or  additional  authority  in  reference  to  the  subject-matter 
of  the  ageucy. 

Where  Promissory  Note  is  Sold  by  One  of  Two  Agents  who  possess 
equal  powers  in  reference  to  its  disposition,  the  other  agent  is  precluded 
from  making  a  iliffcreut  disposition  of  it,  and  must  deliver  it  to  the 
person  who  purchaeed  from  his  co-agent. 

Tboyer  for  a  promissory  note  commenced  by  the  appellees 
against  the  appellant  before  a  justice  of  the  peace,  who  gave 
judgment  for  the  appellees.  Cushman  then  appealed  to  the 
circuit  court.  On  the  trial  it  appeared  that  Isaac  H.  Freden- 
burgh,  whose  propBrty  the  note  was,  on  the  eighth  of  March, 
1849,  before  going  to  Calif omia,  gave  the  appellant  a  power  of 
attorney;  on  the  third  of  April,  1849,  he  gave  a  similar  ]x>wer 
of  attorney  to  John  Fredenborgh;  and  another  power  of  at< 
toniey  to  John  Fredenbuigh,  executed  in  California  on  the 
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twenty-ninth  of  November,  1849,  was  offered  in  evidence.  On 
the  twentj-seventh  of  February,  1850,  John  Fredenburgh,  for 
a  valuable  consideration,  assigned  and  transferred  the  note  to 
the  appellees.  The  circuit  court  gave  judgment  in  favor  of  the 
appellees  for  the  amount  of  the  note  and  costs.  The  other  foots 
appear  from  the  opinion. 

E.  S.  Leland,  for  the  appellant. 

The  appellees^  for  themselves. 

By  Court,  Treat,  C.  J.  The  plaintiffs  were  clearly  entitled 
to  recover  the  amount  of  the  note  from  the  defendant.  By  the 
purchase  from  John  Fredenburgh,  they  acquired  the  whole 
interest  in  the.  note,  both  legal  and  equitable.  The  general 
power  of  attorney  to  John  Fredenburg  fully  authorized  him  to 
dispose  of  the  note  to  the  plaintiffs.  It  is  true,  that  power  of 
attorney  did  not  revoke  the  authority  previously  conferred  on 
the  defendant.  Both  were  then  the  agents  of  Isaac  H.  Freden- 
burgh, with  full  authority  to  act  for  him  respecting  the  paiiicular 
subject-matter.  The  authority  was  no  longer  exclusive  in  the 
defendant,  but  was  equivalent  in  both,  and  subject  to  be  exer- 
cised by  either.  Any  act  done  by  either  of  them  within  the 
scope  of  his  authority  would  conclude  the  other.  Nor  did  the 
second  power  of  attorney  to  the  defendant  take  away  the  au- 
thority of  John  Fredenburgh.  It  conferred  no  new  or  additional 
authority  on  the  defendant,  in  relation  to  this  particular  trans- 
action. Both  were  still  the  agents  of  Isaac  H.  Fredenburgh, 
with  full  power  to  act  in  this  matter.  Each  was  authorized,  by 
the  terms  of  his  instructions,  to  make  such  disposition  of  the 
note  as  he  should  deem  best  for  the  interests  of  his  principal. 
It  appears  that  John  Fredenburgh  sold  the  note  to  the  plaintiffs, 
and,  as  the  sale  was  binding  on  the  principal,  the  defendant  was 
thereby  precluded  from  making  any  other  disposition  of  it.  The 
power  of  both  over  the  note  was  then  exhausted.  Their  princi- 
pal had  no  longer  any  interest  in  the  note,  to  be  protected  or 
disposed  of  by  them.  The  sale  was  as  binding  on  the  defendant 
as  if  it  had  been  effected  by  him.  There  was  nothing  left  for 
him  to  do  but  to  deliver  the  note  to  the  plaintiffis. 

Admitting  that  he  first  acquired  the  possession  of  the  note 
with  the  assent  of  the  plaintiffs — and  the  presumption  from  the 
whole  case  is  that  he  did — ^he  was,  nevertheless,  bound  to  restore 
it  on  the  purchase  by  them.  It  was  not  shown  that  he  had  ac- 
quired any  interest  in  the  note,  or  done  any  act  respecting  it, 
which  would  have  justified  him  in  retaining  it,  as  against  Isaae 
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H.  Fredenburgh.  If  he  could  not  lawfully  withhold  it  from  his 
principal,  he  certainly  could  not  from  the  plaintiffs,  who  had 
succeeded  to  all  of  the  rights  of  the  principal. 

The  judgment  of  the  circuit  court  will  be  afilrmed,  with  costs. 

Judgment  affirmed. 

AuTHOKiTT  Deleqatsd  Yri  Seyebal,  HOW  ExEBCisBD:  See  Downhig  t. 
Rugar,  34  Am.  Deo.  223,  note  227,  where  other  casee  Are  ooUected;  Low  y. 
FerkiM,  33  Id.  217. 


TOTJNO   ET  AL.   V.    LoRAIN  ET  AL, 

[11  Illinoxs,  624.] 
RXSIONATION    OF    GUAKDIAN    MAY   BE    CONSIDEBED   SUTFICIBVT  CaUS]|  FOB 

HIS  Removal  by  the  probate  court,  eTen  though  he  could  not,  as  a  matter 
of  right,  resign  his  trust. 

8UFFICIENCT  OF  REA.SON  FOR  WhICH  PrOBATE  CoURT  REMOVED  GUARDIAN 

can  not  be  inquired  into  in  a  collateral  proceeding,  when  that  court  had 
jurisdiction  to  remove,  and  was  called  upon  to  exercise  its  judgment  on 
the  sufficiency  of  the  reasons  for  the  removaL  Its  judgment  is,  until 
reversed,  valid  and  binding,  no  matter  how  erroneously  it  may  have 
judged  in  the  exercise  of  its  jurisdiction. 

OuABDiAN  Appointed  for  Isfant  under  Age  of  Fourteen  Years  con- 
tinues  in  his  appointment  after  that  time,  unless  he  is  superseded  by  one 
selected  by  the  infant  hioiself.  And  the  appointment  of  a  guardian  for 
such  infant  is  not  invalid  merely  because  it  is  made  for  the  full  term  of 
the  ward's  minority;  it  will,  in  any  event,  be  valid  until  the  infant  at- 
tains the  age  at  which  the  law  permits  him  to  choose  his  own  guardian. 

To  Give  Court  Jurisdiction  to  Order  Sale  of  Real  Estate  of  Wabi>» 
on  the  application  of  his  guardian,  enough  must  appear,  either  in  the 
application  or  in  the  order,  or  somewhere  upon  the  face  of  the  record  or 
proceeding,  that  the  contingency  existed,  or  at  least  was  alleged,  which 
authorized  it  to  proceed  under  the  statute,  and  make  the  order.  But 
when  that  does  appear,  the  court  has  properly  acquired  jurisdiction. 

Ck>xrBT  having  Acquired  Jurisdiction  is  Authorized  to  Adjudge,  and 
its  judgment,  however  erroneous,  is,  until  reversed,  binding  upon  all 
parties  and  privies  to  it,  and  can  not  be  attacked  in  any  collateral  pro- 
ceedings. 

Whebe  Petition  of  Guardian  fob  Obdeb  of  Sale  of  Real  Estate  oI 
his  ward,  instead  of  averring,  in  the  words  of  the  statute,  "that  the 
guardian  has  faithfully  applied  all  the  personal  estate,"  allegee  that  no 
personal  property  of  the  ward  has  ever  come  to  his  hands,  the  latter 
averment,  though  somewhat  equivocal,  is  not  a  sufficient  departure  from 
the  expressions  of  the  statute  to  be  fatal  to  the  jurisdiction  of  the  court. 

Obdeb  DiREcnNO  Sale  of  Real  Estate  of  Wabd  is  Valid,  where  it  is 
duly  made  upon  the  guardian's  petition,  which  avers  that  no  personal 
property  of  the  ward  has  ever  come  into  the  hands  of  the  guardian,  thai 
there  is  no  money  or  personal  property  in  his  hands  for  the  further  rap- 
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port  or  edncfttion  of  his  ward,  and  that  the  order  of  sale  is  aaked  for  the 
rapport  and  education  of  the  ward. 

Pabol  Evidknce  is  Admissiblk  to  Explain  Ambiouitieb  vx  Dxkd  exe- 
cated  by  a  gaardian  on  a  sale  of  hia  ward's  real  estate,  such  ambiguitiea 
arising  from  an  insufficient  description  of  the  gntntees,  and  in  an  omis- 
sion to  give  the  number  of  the  block  in  which  the  lots  conveyed  were 
situated. 

Subsequent  Deed  Executed  bt  Guabdian  to  Correct  Mistake  in  a 
former  deed  made  by  him  is  not  admissible  in  evidence  for  the  purpose 
of  explaining  such  former  deed.  After  his  report  of  the  sale  has  been 
approved  by  the  court,  his  power  in  reference  to  the  sale  is  exhausted, 
and  any  conveyance  subsequently  executed  by  him  is  of  no  efiect. 

Ward  can  not  be  Estopped  bt  Guardian's  Deed  from  setting  up  an  in- 
dependent title  subsequently  aoquired. 

If  Guardian  Inserts  Covenants  in  Deed,  he  alone  is  bound  by  them. 

Where  United  States  Patent  Issues  to  Ward  after  Sale  by  his 
guardian  of  the  land,  upon  an  entry  made  by  or  for  the  patentee  anterior 
to  the  proceedings  which  resulted  in  the  sale  of  his  interest  in  the  prem- 
ises,  the  patent  can  not  be  used  to  defeat  the  estate  previously  acquired 
by  the  grantee  in  the  guardian's  deed. 

Action  brought  by  Alexander  Young  and  Elizabeth,  his  wife, 
and  Julia  Ann  Bates,  to  recover  from  the  defendants  certain 
lots  of  land  in  the  city  of  Qalena.  The  facts  sufficiently  ap- 
pear from  the  opinion. 

Hoge  and  WUson,  for  the  plaintifis  in  error. 
Thompson  Campbell,  for  the  defendants  in  error. 

By  Court,  Caton,  J.  We  will  dispose  of  the  questions  aris- 
ing in  this  case,  in  the  order  in  which  they  have  been  presented 
upon  the  argument.  On  the  twenty-third  of  May,  1840,  Mr. 
McDowell,  the  former  guardian  of  Elizabeth  and  Julia  Ann, 
presented  to  the  probate  court  a  resignation  of  his  guardianship, 
which  that  court  accepted  and  revoked  his  letters  of  guardian- 
ship, and  appointed  Thomas  Drum  guardian  of  the  same  wards. 
It  is  objected  that  the  former  guardian  had  no  right  to  resign; 
that  the  probate  court  could  not  legally  accept  his  resigna- 
tion and  appoint  a  successor,  and  that  hence  the  appointment 
of  Drum  was  a  nullity.  It  may  be  admitted  that  until  the  pas- 
sage of  the  law  of  the  thirteenth  of  April,  1849,  a  guardian 
<;ould  not,  as  a  matter  of  right,  resign  his  trust;  nor,  it  is  most 
probable,  would  the  mere  acceptance  of  the  resignation  of  itself 
vacate  the  office.  But  we  think  that  under  the  power  given  by 
the  seventh  section  of  chapter  47  of  revised  statutes,  the  court 
might  consider  a  resignation  a  sufficient  cause  for  removal. 
That  section  provides  that  "  the  court  of  probate,  in  all  cases, 
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shall  bave  power  to  remove  guardians,  for  good  and  sufficient 
reasons,  which  shall  be  entered  on  record,  and  to  appoint  others 
in  their  place,"  etc.  Now  it  may  be  well  to  remember,  in  the 
outset,  that  the  objections  which  are  presented  to  the  action  of 
the  probate  court,  as  also  of  the  circuit  court,  are  urged  in  a 
collateral  proceeding,  and  not  upon  an  appeal  to  reverse  those 
orders  and  proceedings.  That  the  court  of  probate  had  power 
to  remove  the  guardian,  for  good  and  sufficient  reason,  is  clear, 
for  it  is  80  expressly  written;  but  the  statute  does  not  specify 
any  particular  reasons,  but  leaves  the  sufficiency  of  the  causa 
with  that  court.  Admitting  that  upon  an  appeal  the  sufficiency 
of  the  reasons  might  be  inquired  into,  yet,  in  this  collateral 
action,  we  are  certain  that  we  can  not  pronounce  them  insuffi- 
cient. That  court  had  jurisdiction  to  remove,  and  was  called 
upon  to  exercise  its  judgment  on  the  sufficiency  of  the  reasons 
for  the  removal;  and  its  judgment  is  valid  and  binding  until  it 
is  reversed,  no  matter  how  erroneously  the  court  may  have 
judged  in  the  exercise  of  its  jurisdiction.  The  probate  court 
considered  the  resignation  sufficient  cause  for  the  removal,  fox 
immediately  it  proceeded  to  revoke  the  letters  of  guardianship, 
which  necessarily  operated  as  a  removal  of  the  guardian.  The 
appointment  of  Drum  was  made  in  a  proper  case,  and  he  was  a 
legal  guardian,  unless  the  other  objections  to  his  appointment 
shall  be  sustained. 

At  the  time  of  Drum's  appointment,  one  of  the  wards  waa 
nine  and  the  other  eleven  years  of  age,  and  his  letter  of  appoint* 
ment  expressed  to  be  for  the  full  term,  until  they  should  respect- 
ively attain  the  ages  of  eighteen  years.  It  is  objected,  that  here 
was  an  excess  of  jurisdiction,  exercised  by  the  probate  court, 
and  for  that  reason  the  appointment  was  void.  Were  we  to  ad- 
mit that  the  guardianship  of  one  who  is  appointed  while  the 
ward  is  within  the  age  of  choice  can  not  continue  beyond  that 
period,  still  we  do  not  think  it  would  entirely  vitiate  the 
appointment,  because  it  professed  to  be  for  too  long  a  time. 
Within  the  time  for  which  he  might  have  been  appointed,  his 
acts  would  be  good.  It  is  not  like  the  case  of  a  lease  made  by 
a  guardian  of  the  ward's  estate,  for  a  longer  term  than  he  had  au- 
thority to  lease  it.  In  such  case,  the  lease  might  be  void,  as  being 
in  express  violation  of  the  law;  and  there  is  a  manifest  reason 
why  it  might  not  be  binding;  for  the  entire  term  would  enter 
into  and  constitute  one  of  the  principal  moving  considerations 
for  the  tenancy.     When  void  for  a  part  of  the  term,  it  might 

well  be  considered  of  no  validitv.    But  no  such  consideration 

• 
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enters  into  the  appointment  of  a  guardian.  The  letter  of  ap- 
pointment might  fix  its  duration,  until  it  should  be  revoked; 
and  yet,  because  that  might  never  happen,  it  would  be  unrea- 
sonable to  say  that  the  appointment  was  good  for  nothing. 
That  objection,  at  least,  is  untenable.  Now  let  us  see  whether 
the  appointment  necessarily  ceases  when  the  ward  arrives  at  the 
age  of  choice.  This  appointment  was  made  under  the  first  sec- 
tion of  our  statute,  which  provides:  "Courts  of  probate^  m 
their  respective  counties,  shall  admit  orphan  minors,  above  ihe 
age  of  fourteen  years,  the  father  being  dead,  to  make  choice  of 
guardians,  and  appoint  guardians  for  such  as  are  under  the  uge 
of  fourteen  years."  The  next  section  requires  the  court  of 
probate,  when  informed  that  there  is  a  minor  within  the  county 
over  fourteen  years  of  age  without  a  guardian,  to  notify  the  in- 
fant to  appear  and  choose  a  guardian;  and  if  he  refuses  1<^  do 
so,  the  court  shall  appoint  one  for  him,  the  same  as  if  the  Lonor 
were  under  that  age.  The  question  in  this  case  arises  und>if  the 
first  section,  and  it  might  admit  of  a  reasonable  doubt,  whether 
the  right  of  choice  is  given  to  a  minor  after  he  arrives  at  the  age 
of  fourteen,  if  he  then  has  a  guardian  holding  under  a  previous 
appointment. 

The  statute  certainly  does  not  limit  the  appointment  to  that 
time,  nor  does  it  say  that  after  that  time  the  minor  may  choose 
another  guardian  in  place  of  the  former.  However,  as  the  statute 
was  framed  upon  the  supposition  that,  at  the  age  of  fourteen, 
the  minor  is  of  sufficient  discretion  to  choose  a  guardian,  and  as 
that  discretion  would  not  be  likely  to  be  impaired  by  his  having 
a  guardian  before  that  time,  we  may  consider  it  a  part  of  the 
policy  of  the  law  to  allow  minors,  in  all  cases,  to  make  choice 
of  guardians,  after  that  time.  But  there  is  no  intimation  that, 
until  that  right  is  exercised,  the  former  appointment  shall  be 
superseded.  But  the  reverse  may  be  fairly  intended,  from  the 
expressions  and  provisions  of  both  sections.  The  first  section 
says  the  court  shall  admit  the  minor  of  the  age  of  fourteen  to 
make  choice,  etc.  Now  it  is  under  this  section,  if  at  all,  that 
minors  having  guardians  may,  when  they  attain  that  age,  have 
the  right  to  choose  others;  and,  at  most,  they  are  admitted  to 
do  so.  The  court  is  not  required  to  call  upon  them  to  make  a 
choice,  nor  is  the  court  authorized,  in  case  they  do  not  choose, 
to  make  appointments,  as  is  provided  for  another  class  of  cases 
in  the  next  section.  So  that,  unless  the  old  guardian  holds 
over,  the  minor  will  be  without  a  guardian  until  the  infant  shall 
appear  in  court  and  make  a  choice.     We  think  it  is  manifest 


June,  1850.]  TouNO  v.  Lobain.  467 

that  the  Becond  section  was  neyer  intended  to  embxaoe  a  case 
where  a  guardian  had  once  been  appointed.  That  section  pro- 
yides,  that  whenever  it  shall  be  represented  to  the  court  that 
there  is,  within  the  county,  an  orphan  minor,  over  the  age  of 
fourteen  years,  who  has  not  a  guardian,  he  shall  be  notified  to 
appear  and  choose  a  guardian;  and  if  he  does  not  do  so,  the 
court  shall  appoint  a  guardian  for  him,  "  as  if  said  minor  were 
under  the  age  of  fourteen  years."  This  evidently  contemplates 
a  new  case,  of  which  the  court  has  had  no  previous  jurisdiction 
or  knowledge;  and  it  even  seems  to  require  the  representation 
of  a  third  person  to  set  the  court  in  motion,  and  is  not  a  case 
where  the  minor  has  been  under  the  supervisory  control  of  the 
court.  Under  this  section,  if  the  minor  refuse  to  choose,  the 
court  shall  appoint,  as  if  the  infant  had  not  attained  the  age  of 
choice.  And  in  such  a  case,  how  long  shall  the  appointment 
continue  ?  In  terms,  at  least,  until  the  minor  shall  attain  his 
majority,  and  undoubtedly  the  guardian  might  continue  till  that 
time  unless  the  infant  should  sooner  choose  another,  if  he  should 
be  held  to  have  that  right. 

If  such  must  be  the  terms  of  such  an  appointment,  why  should 
they  be  variant,  where  the  infant  is  under  fourteen,  when  the 
statute  says  that  the  appointment,  in  that  case,  shall  be  the  same 
as  in  this? 

We  entertain  no  doubt  that  it  was  the  intention  of  the  legis- 
lature that  a  guardian,  appointed  for  an  infant  under  the  age  of 
fourteen,  should  continue  in  his  appointment  after  that  time, 
unless  superseded  by  one  selected  by  the  infant  himself.  There 
are  no  terms  of  limitation  in  the  act,  and  nothing  from  which  a 
necessary  limitation  can  be  inferred.  At  most,  we  may  infer 
that  the  legislature  intended  to  admit  the  ward  to  choose  an- 
other, if  he  should  see  fit  to  exercise  that  right.  And  the  policy 
of  such  a  provision  can  not  be  doubted.  By  this  construction^ 
no  interregnum  would  occur,  either  from  necessity  or  inad- 
vertence, and  it  is  the  policy  of  the  law  that  every  infant  shall 
be  constantly  provided  with  a  guardian,  to  take  care  of  his  per- 
son and  to  superintend  his  estate.  "We  have  not  thought  it 
necessary  to  go  into  an  examisation  of  the  learning  displayed 
at  the  bar,  relating  to  the  different  kinds  of  guardians  known 
at  the  common  law,  and  tbeir  incidents,  rights,  and  duties,  nor 
yet  to  review  the  decisions  of  the  courts  of  other  states — all 
made  upon  statutes  materially  differing  from  ours — for,  at  last, 
we  should  return  from  our  research  with  but  little  light  to  aid 
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118  in  the  coiiBtniction  of  our  own  siatuteB,  and  it  ia  upon  that 
the  decision  of  the  question  must  at  last  depend. 

We  hold,  then,  that  Drum  was  the  legal  guardian  of  these 
minors,  and  we  will  address  ourselves  to  the  examination  of  the 
third  objection,  which  to  our  apprehension  presents  more  diffi- 
culties. This  relates  to  the  proceedings  before  the  circuit  court, 
which  granted  the  order  under  which  the  premises  were  sold. 
This  proceeding  was  under  the  tenth  section  of  the  statute 
already  referred  to,  which  provides,  that  "  the  circuit  court  may, 
for  just  and  reasonable  cause,  being  satisfied  that  the  guardian 
has  faithfully  applied  all  the  personal  estate,  order  the  sale  of 
the  real  estate  of  the  ward,  on  the  application  of  the  guardian 
by  petition,  in  writing,  stating  the  facts,''  etc.  That  section, 
after  providing  for  the  notices,  proceeds:  *'  Such  order  may  en- 
able the  guardian  to  sell  and  convey  the  real  estate,  for  the  sup- 
port and  education  of  the  ward,  or  to  invest  the  proceeds  in 
other  real  estate."  This  is  a  proceeding  not  according  to  the 
course  of  the  common  law,  but  is  a  special  jurisdiction  con- 
ferred by  the  statute,  and,  although  in  a  court  of  general 
common-law  and  chancery  jurisdiction,  yet  when  the  court  un- 
dertakes to  ezerciae  this  extraordinary  jurisdiction  which  is  not 
in  conformity  to  either,  it  must  appear  upon  the  face  of  the 
record  or  proceeding  itself,  that  the  contingency  existed,  or  at 
least  was  alleged,  which  authorized  it  to  proceed  under  the 
statute,  and  make  the  order. 

Upon  a  cursory  examination  of  the  many  decisions  which 
were  produced  upon  the  argument,  where  this  question  has 
been  elaborately  discussed  by  learned  courts,  great  incongruity 
might -be  supposed  to  exist  in  the  opinions  of  different  judges, 
yet  upon  a  more  studied  investigation  it  will  be  found  that  they 
all  agree  in  stating  substantially  the  same  rule,  and  the  appar- 
ent discrepancy  will  be  found  to  have  originated  in  the  fact  that 
the  force  of  the  argument  is  always  directed  either  for  or  against 
the  jurisdiction,  according  as  the  decision  may  be  one  way 
or  the  other.  They  all  agree  that  enough  must  appear,  either 
in  the  application  or  the  order,  or  at  least  somewhere  upon  the 
face  of  the  proceeding,  to  call  upon  the  court  to  proceed  to  act; 
and  all  agree  that  when  that  does  appear,  then  the  court  has 
properly  acquired  jurisdiction,  or  in  other  words,  is  properly 
set  to  work.  When  the  jurisdiction  is  thus  established,  and 
the  court  is  authorized  to  hear,  it  follows,  as  a  necessary  conse- 
quence, that  it  is  authorized  to  adjudge,  and  that  judgment 
beiug  thus  entered  byautboiity  of  law,  no  matter  how  erroneous 
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it  xKiay  be,  or  eren  absurd — though  it  be  made  in  palpable  viola- 
tion of  the  law  itself,  and  manifestly  against  Che  eridenco— is 
nevertheless  binding  upon  all  whom  the  law  says  shall  be  bound 
by  it,  that  is,  upon  all  parties  and  privies  to  it,  until  it  is 
reversed  in  a  regular  proceeding  for  that  purpose.  While  it 
remains  a  judgment,  it  can  not  be  inquired  into,  nor  its  regu- 
larity questioned  in  any  collateral  proceeding.  In  another 
action  the  inquiiy  is  not,  whether  the  court  acted  properly,  but. 
Had  it  a  right  to  act  at  all  ?  Was  the  judgment  rendered  in  the 
exercise  of  a  usurped  power  or  of  a  conferred  authority?  If 
the  former^  the  whole  proceeding  is  utterly  void  eveiywhere. 
If  the  latter,  it  is  always  obligatory  till  reversed.  The  rule, 
then,  is  a  very  simple  one,  and  ordinarily  of  easy  application. 
The  inquiiy  is  not,  whether  the  proof  was  sufficient,  but.  Was 
such  a  case  presented  to  the  court  as  called  upon  it,  under  the 
statute,  to  act,  to  deliberate,  and  to  decide?  Was  its  aid 
properly  invoked?  If  so,  then  the  court  acted  within  its  juris- 
diction, and  every  presumption  is  in  favor  of  its  judgment. 
Indeed,  nothing  can  be  alleged  against  it  now. 

This  statute  is  far  from  possessing  that  clearness,  or  even  con- 
sistency, in  reason  and  expression,  which  might  be  desired  in 
one  of  its  character  and  importance;  still  we  must  give  it  the 
most  reasonable  construction  of  which  it  will  admit,  endeavor- 
ing, on  the  one  hand,  to  prevent  the  rights  of  infants  from  be- 
ing wantonly  sacrificed  in  violation  of  the  law,  and,  on  the 
other,  to  protect  the  rights  of  innocent  purchasers,  when  ac- 
quired in  good  faith,  under  the  law.  The  statute  sets  out  with 
authorizing  the  court,  **  for  just  and  reasonable  cause,  being  sat- 
isfied that  the  guardian  has  faithfully  applied  all  the  personal 
estate,"  to  order  the  real  estate  to  be  sold;  and  in  a  subsequent 
part  of  the  section,  it  provides  that  the  sale  may  be  ordered  for 
either  of  two  purposes:  1.  For  the  support  and  education  of 
the  ward;  and,  2.  That  the  proceeds  of  the  sale  may  be  invested 
in  other  real  estate.  Now  by  the  literal  expressions  of  the  act, 
it  might  seem  that  the  personal  estate  must  be  exhausted  before 
a  sale  could  be  ordered,  where  the  sole  object  was  to  invest  the 
proceeds  in  other  real  estate,  but  we  can  hardly  believe  that 
such  could  have  been  the  design  of  the  legislature,  for,  cer^ 
tainly,  the  existence  of  personal  estate  could  have  nothing  to 
do  in  determining  the  question  whether  the  interest  of  the  ward 
would  be  promoted  by  a  change  of  the  investment  in  real  estate. 
It  would  seem  to  be  more  reasonable  to  suppose  that  the  ''  just 
and  reasonable  cause,''  which  is  required  to  be  shown,  and  the 
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facts  of  which  the  Btatuie  requires  to  be  stated  in  the  petition, 
should  govern  the  court  in  determining  whether  the  interest  of 
the  ward  required  a  change  of  the  investment,  without  regard 
to  the  existence  of  personal  estate.  But  it  is  unnecessary  to 
discuss  the  difficulties  which  may  be  found  in  that  part  of  the 
statute,  or  to  undertake  to  explain  them,  for  in  this  case  the  ap- 
plication for  the  sale  was  not  made  for  the  purpose  of  investing 
the  proceeds  in  other  real  estate. 

After  stating  the  guardianship,  and  that  the  premises  be- 
longed to  the  wards,  the  petition  shows  *'  that  at  the  time  of 
the  said  appointment,  nor  at  any  time  since,  has  there  come 
into  the  hands  or  possession  of  your  petitioner  any  personal 
property  of  his  said  wards,"  and  **  that  there  is  no  money,  per- 
sonal property,  or  means  in  his  hands,  for  the  further  support, 
maintenance,  or  education  of  his  said  wards;  and  that  it  has, 
therefore,  become  necessary  for  their  support  and  education, 
and  will  be  conducive  to  their  interests,  to  have  the  same  or 
some  part  thereof  sold,"  etc.  These  are  the  reasons,  and  these 
the  purposes,  for  which  an  order  for  the  sale  of  these  premises 
was  asked;  and  the  sufficiency  of  these  is  not  impaired  by  the 
further  statement,  that  the  guardian  had  already  made  large  ad- 
vances out  of  his  own  funds,  for  their  support  and  maintenance, 
and  that  there  were  no  means  for  reimbursing  him.  The  peti- 
tion does  not  ask  that  any  portion  of  the  proceeds  of  the  sale 
should  be  applied  in  payment  of  those  advances.  In  the  prayer 
of  the  petition,  the  court  is  asked  to  order  a  sale  of  the  prop- 
erty, *'  for  the  support  and  education  of  his  said  wards,"  and 
no  other  purpose  is  expressed,  either  in  the  petition  or  in  the 
order  of  the  court.  This  petition,  the  averments  of  which  the 
court  found  to  be  true,  states  everything  which  the  statute  re- 
quires to  give  the  court  jurisdiction,  except  that  instead  of 
averring,  *'  that  the  guardian  has  faithfully  applied  all  the  per- 
sonal estate,"  it  states  that  no  personal  property  of  the  wards 
had  ever  come  to  his  hands.  We  do  not  think  this  departure 
from  the  expressions  of  the  statute  fatal  to  the  jurisdiction  of 
the  court,  although  it  must  be  admitted  that  the  averment  is 
somewhat  equivocal.  The  meaning  of  the  statute  is,  that  the 
guardian  should  have  faithfully  applied  all  of  the  accessible 
personal  estate;  and  we  are  disposed  to  hold  that  the  averment 
here  was  equivalent  to  that;  for  if  there  never  was  any  persona] 
estate,  that  statement  must  be  equally  satisfactory.  The  stat- 
ute undoubtedly  requires  the  guardian  faithfully  to  seek  for 
personal  estate,  and  the  court  should  refuse  an  order  of  sale,  if 
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it  appears  that  (here  was  personal  properly  which  the  guardian 
might  have  made  available,  by  the  exercise  of  proper  ^ligence, 
and  which,  by  his  neglect,  he  has  not  obtained  and  applied. 
It  is  true,  that  such  may  have  been  the  case  here,  but  we  do  not 
think  that  we  ought  to  intend  that  it  was  so,  for  the  purpose  of 
denying  the  jurisdiction  of  the  court,  and  defeating  the  titles 
acquired  by  the  purchasers.  We  are  of  opinion  that  the  order 
of  the  court,  directing  the  sale  of  these  lots,  was  yalid,  and  that 
it  can  not  be  impeached  in  this  collateral  action. 

Several  objections  were  taken  to  the  notices  of  the  sale  and 
other  matters  involved  in  the  adjudication  of  the  circuit  court, 
either  in  granting  the  original  order  of  sale  or  in  the  final 
order  confirming  the  report  of  the  guardian;  but  they  can  avail 
nothing.  That  court  having  had  jurisdiction  to  hear  and 
determine,  it  can  not  be  permitted  now  to  deny  that  it  pro- 
ceeded properly  and  determined  correctly.  And  as  to  the 
proceedings  in  pais,  as  the  posting  of  the  notices  of  the  sale, 
there  are  several  cases  which  were  referred  to  on  the  argument, 
deciding  directly  that  the  same  presumption  applies  to  them. 
The  objection  that  the  report  of  the  guardian  was  not  confirmed 
by  the  court,  can  not  be  sustained.  The  order  made  upon  the 
return  was  a  substantial  and  sufficient  confirmation.  There  are 
two  supposed  ambiguities  in  the  conveyance  executed  by  the 
guardian.  First,  the  grantees  are  described  as  ''  Lorain,  etc./' 
also,  the  premises  are  imperfectly  described,  t&e  number  of  the 
block  having  been  omitted.  Admitting  that  there  is  more  than 
one  block  in  the  town  with  lots  bearing  the  same  numbers  aa 
these,  then  here  is  a  latent  ambiguity.  Parol  evidence  was 
competent,  in  either  event,  to  have  remedied  the  defect,  and 
such  proof  was  adduced  showing  who  the  grantees  were.  Li 
order  to  explain  the  second,  a  mortgage  was  offered  in  evidence, 
dated  the  twenty-second  of  April,  1848,  executed  by  the  defend- 
ants  to  Thomas  Drum,  and  also  the  entiy  of  satisfaction  of  the 
mortgage,  dated  the  twenty-third  of  May,  1844.  These  were  ob- 
jected to,  admitted,  and  an  exception  taken.  This  evidence  was 
improperly  admitted.  It  was  not  shown  to  have  had  any  conneo- 
tion  whatever  with  the  deed,  to  explain  which  it  was  admitted. 
Although  it  describes  the  same  premises  as  the  deed,  with  the 
addition  of  the  block,  and  corresponds  with  it  in  date,  and  may 
be  for  the  balance  of  the  purchase  money  due  at  the  time  the 
mortgage  bears  date,  yet  that  did  not  prove  that  it  was  given  for 
the  security  of  the  balance  of  the  purchase  money;  and,  above 
all,  it  did  not  prove  that  this  mortgage  was  upon  the  same 
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property  which  was  sold  by  the  guardian.  It  does  not  even 
appear  that  the  mortgage  was  given  to  Dram  as  guardian.  On 
its  face  it  was  a  private  matter  of  his  own,  and  there  is  nothing 
to  show  that  it  was  otherwise.  Also,  for  the  purpose  of  explain- 
ing the  first  deed,  a  subsequent  one  was  offered,  executed  by 
Drum  to  the  defendants,  dated  on  the  twenty-third  of  January, 
1847. 

This  deed,  which  professes  to  be  executed  for  the  purpose  of 
correcting  the  mistakes  in  the  first  deed,  gives  the  proper  namea 
of  the  grantees,  and  describes  the  property  in  controversy. 
This  deed,  we  also  tliink,  was  improperly  admitted  in  isvidence. 
At  most,  it  amounted  to  the  declarations  of  Drum,  made  some 
years  after  the  transaction,  and  when  he  could  not,  by  such 
declarations,  affect  the  interests  of  his  wards.  If  it  was  de- 
signed as  a  confirmatory  conveyance,  it  was  equally  improper, 
for  it  was  made  at  a  time  when  he  was  not  authorized  to  convey 
or  do  any  act  affectmg  the  first  conveyance.  After  his  report  of 
the  sale  had  been  approved  by  the  court,  thereby  giving  effect 
to  the  sale  and  convevance  which  he  had  made  under  the  order 
of  the  court,  his  power  was  exhausted  so  far  as  it  related  to  that 
sale  and  conveyance.  His  authority  to  make  that  conveyance 
was  derived  from  the  order  of  the  court.  That  order  consti* 
tuted  his  warrant  of  attorney.  By  that  order  he- was  made  the 
agent  of  the  law,  and  when  he  had  fulfilled  that  appointment  to 
the  satisfaction  of  the  court,  and  bis  acts  were  approved,  hia 
authority  thereby  conferred  was  exhausted,  and  his  agency  de- 
termined, and  any  act  of  his,  relating  to  that  appointment,  done 
afterwards,  was  void. 

The  only  remaining  question,  which  we  deem  it  important  to 
notice,  arises  under  the  assignment  of  error,  which  questions 
the  finding  of  the  court  upon  the  evidence  before  it.  The  title 
shown  by  the  plaintiffs  was  a  patent  from  the  United  States, 
dated  the  twelfth  of  September,  1845,  granting  the  premises  in 
question  to  them,  by  the  description  of  Elizabeth  and  Julia 
Ann  Bates,  heirs  at  law  of  Nehemiah  Bates,  deceased.  This 
patent,  it  will  be  observed,  bears  date  subsequent  to  the  accru- 
ing of  the  title  under  which  the  defendants  claim  the  premises  j 
and  there  is  no  evidence  in  the  case,  showing  that  whatever  in- 
terest the  plaintiffs  may  have  had  in  the  premises,  at  the  time  of 
the  sale  under  the  order  of  the  court,  had  any  connection  with 
the  title  subsequently  acquired  from  the  government. 

There  can  be  no  just  grounds  for  saying  that  an  independent 
title,  subsequently  acquired  by  the  ward,  inures  to  the  benefit 
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of  a  preTious  purchaser  at  a  guardian's  sale  The  ward  can 
not  be  estopped  by  the  guardian's  deed  from  netting  up  such 
subsequent  title.  The  guardian  can  insert  no  covenants  in  the 
deed,  which  are  binding  upon  the  ward:  Mason  v.  Galdwdl,  5 
Gilm.  196  [48  Am.  Dec.  830].  And  hence  there  can  be  nothing 
in  the  deed  which  can  operate  by  way  of  estoppel.  If  the 
guardian  chooses  to  insert  covenants  in  the  deed,  he  may  b^ 
held  personally  responsible  upon  them,  and  to  him  alone  moisi 
the  grantee  look  for  redress:  Whiting  v.  Dewey ^  15  Pick.  428. 

It  was  insisted  upon  the  argument  that  the  patent  was  issued 
upon  an  entry  which  was  made  by  or  for  the  patentees,  anterior 
io  the  proceedings  in  the  circuit  court,  which  resulted  in  the 
sale  of  their  interest  in  the  premises  by  the  guardian.  If  thia 
be  so,  then,  indeed,  as  the  patent  was  but  the  perfection  of  a 
title  which,  in  fact,  had  previously  accrued,  and  which,  by  our 
statute,  is  regarded  as  a  legal  and  disposable  title,  we  have  no 
doubt  that  the  patent  could  not  be  used  to  defeat  the  estate  pre- 
viously acquired.  But  there  is  no  sufficient  evidence  in  this 
record  showing  that  such  was  the  case,  and  certainly  the  court 
dould  not  presume  that  it  was  so  without  evidence.  As  the  case 
Ftood,  the  plaintiffs  were  entitled  to  a  verdict  upon  the  evidence. 

The  judgment  of  the  circuit  court  is  reversed,  with  costs,  and 
the  cause  remanded  for  further  proceedings. 

Judgment  reversed. 

JunoMSiiT  OF  CouBT  BAVIKO  AoQUiBKD  JuBiSDiCTiON  Ib  Valid  Until  nvened: 
Upion  V.  Horn,  49  Am.  Deo.  633,  note  637,  where  other  caaee  are  collected; 
ChuntU  V.  Mctrahf  12  HL  176,  citing  the  principal  case.  Where  the  record 
•hows  that  the  court  had  jurisdiction  of  the  snbjeet-matter  and  of  the  perKn, 
the  judgment  can  not  be  collaterally  attacked  for  errors  of  substance  or  ol 
form:  Lane  v.  BommeUmann^  17  Id.  08;  Ooudy  v.  HaU,  36  Id.  319;  Feaater 
^.  Fleming,  56  Id.  460;  BosttDich  v.  SBtiner,  80  Id.  153;  Richards  t.  People, 
81  Id.  554;  Chicago,  B.  A  Q.  R,  R.  Co.  v.  Chamberlain,  84  Id.  343,  all  citing 
tiie  principal  case.  When  enough  appears  upon  the  reoord  to  show  that  the 
oourt  was  properly  called  npon  to  act  in  the  matter,  this  is  sufficient  to  show 
that  the  court  acquired  jurisdiction  in  the  case:  Mufford  v.  Stahenback,  46 
Id.  307(  citing  the  principal  case. 

GUAIUOIAN,  WHEN  IlABLB  ON  COMTRAOTS  TOUCHINO  WaKD'B  EsXATK:  See 

Maeon  v.  Caldwell,  48  Am.  Dec.  330. 

ArponmixNT  ov  Gctabdian  roa  Ihtant  ovxa  Foubtbsv  years  «f  age  k 
valid,  if  he  was  cited  to  appear:  Palmer  v.  OaUeif,  47  Am.  Dec  41. 

Appoditmsmt  gb  Ovabdiav  JSjaaxsB  ovxb  tbb  Wholb  Psbiod  of  his 
«Hni%  minority,  unless  it  is  ezpresaly  made  for  a  shorter  period:  Jornn  v. 
Half,  44  Am.  Deo.  78w 
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Gbeenitp  t;.  Si 


•):«:rt: 


[12  lixziiois,  24.] 
Baim  umsB  EuouTioN  OF  QuARTER-SEcnoK  ot  \Vizj>  Lavd  will  not  \m 
set  aside  for  the  sole  reason  that  it  was  not  divided  and  sold  in  sepap 
rate  parcels,  although  it  was  sold  at  a  great  sacrifice. 

MXKB  IHADBQUAOT  OF  PrIOK  IS  NOT  SUFFICIENT  TO  SjST  ASIDB  SaLI  UndsT 

ezecntion,  which  was  conducted  fairly  and  judiciously. 

COBONEA    HAT,   IK   CaS£    OF  VACANCY   IN   OFFICE    OF   SHERIFF,  GOMPLSTI 

Execution  of  process  which  has  been  directed  to  and  partly  ezeoated 
by  the  sheriff  before  the  vacancy  occurred. 

Bill  to  set  aside  the  Bale  referred  to  in  the  opinion,  as  being 
unlawful  and  oppressive.  The  circuit  court  made  a  decree  set- 
ting aside  the  sale.    The  other  facta  appear  from  the  opinion. 

O.  IhimbuUf  for  the  appellant. 

O.  Koemer,  for  the  appellee. 

By  Court,  Caton,  J.  This  bill  was  filed  to  set  aside  the  sale 
under  an  execution,  principally  for  the  reason,  that  an  entire 
quarter-section  of  land  was  sold  in  one  tract,  instead  of  being 
offered  in  parcels.  But  the  bill  does  not  show  by  circum- 
stances, nor  does  it  even  aver,  that  the  tract  was  susceptible  of 
division,  or  that  it  might  have  been  more  advantageously  sold 
in  separate  parcels.  It  is  no  doubt  true,  that  it  might  have  been 
divided;  and  so  might  any  tract  or  parcel  of  land,  no  matter 
how  small  or  insignificant  it  may  be.  But  the  law  requires  some- 
thing more  than  this.  Some  probability  of  advantage  ought  to 
be  shown,  before  we  can  say  that  a  tract  of  this  size,  and  situ- 
ated as  this  was,  can  not  be  legally  sold  upon  execution,  vrithont 
a  division.  The  court  may  infer  where  a  large  tract  is  to  be  sold, 
or  where  separate  parcels  are  levied  upon,  that  a  sale  might  be 
made  to  better  advantage,  in  smaller  quantities  or  in  separate 
parcels;  but  we  can  not  say  that  the  sale  of  a  quarter-section  of 
wild  land  should  be  set  aside,  for  the  sole  reason  that  it  was  not 
divided  and  sold  in  separate  parcels,  although  it  v^as  sold  at  a 
great  sacrifice.  In  such  a  case,  very  strong  proof  of  the  proba- 
ble advantage  of  a  division  into  parcels  might  not  be  required; 
but  something  tangible  and  reliable  should  be  shown,  to  induce 
the  opinion,  that  a  sale  in  smaller  quantities  would  have  been 
more  appropriate.  If  it  was  susceptible  of  an  advantageous  di- 
vision, that  fact  could  easily  have  been  shown,  or  at  least  wit* 
nesses  might  have  been  found  who  would  have  expressed  that 
opinion.  Here  no  man  has  ventured  the  opinion,  not  even  the 
oomplainant  himself,  that  there  would  have  been  any  propriel^ 
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in  offering  the  quarter-section  in  separate  parcels.  Although  it 
would  ordinarily  be  advisable  for  officers  to  sell  in  smaller  qnan- 
tities,  yet  we  are  not  prepared  to  say,  that  an  entire  quarter-sec- 
tion of  land,  which  has  been  levied  upon  and  designated  as  one 
tract,  can  not  legally  be  sold  without  a  division.  It  might  re- 
quire much  less  evidence  to  persuade  the  court  that  the  land  was 
injudiciously  offered,  where  there  has  been  an  enormous  sacrifice^ 
as  in  this  case,  than  where  the  property  sold  for  a  fair  price. 
But  we  are  not  aware  of  any  case,  where  mere  inadequacy  of 
price,  has  been  held  sufficient  to  set  aside  a  sale,  if  it  was  con- 
ducted fairly  and  judiciously. 

Another  objection  was  taken  upon  the  argument.  And  that 
is,  that  the  coroner  had  no  authority  to  make  the  sale.  But  the 
bill  is  not  framed  v^ith  a  view  to  obtaining  relief  upon  that 
ground.  The  coroner  was  authorized  to  act  as  sheriff,  in  case 
of  a  vacancy  in  that  office,  and  there  is  no  averment  in  the  bill 
that  there  was  a  sheriff,  nor  is  it  even  averred  in  any  way  that 
the  coroner  was  not  authorized  to  make  the  sale:  AUomey  Oen* 
eral  v.  The  Mayor  of  Norwich,  2  Myl.  k  Cr.  407;  S.  C,  14  Eng. 
Gh.  406. 

At  any  rate,  it  was  insisted  that  the  coroner  could  not  go  on 
and  complete  the  execution  of  a  process,  which  had  been  di- 
rected to  and  partly  executed  by  the  sheriff,  before  the  vacancy 
occurred.  By  chapter  99,  section  18,  of  revised  statutes,  it  ia 
provided:  **  In  case  of  a  vacancy  in  the  office  of  sheriff,  by  death, 
resignation,  removal,  or  otherwise,  the  coroner  shall  do  and 
perform  all  the  duties  pertaining  to  the  office  of  sheriff,"  etc. 
We  think,  by  a  fair  construction  of  this  statute,  the  coroner  may 
go  on  and  finish  the  execution  of  process  directed  to  the  sheriff, 
the  same  as  a  new  sheriff  might,  who  succeeds  the  old  one  by 
an  election. 

The  decree  of  the  circuit  court  must  be  reversed,  with  costs, 
and  the  suit  remanded,  vnth  leave  to  the  complainant  to  amend 
his  bill,  and  for  further  proceedings. 

Judgment  reversed. 

MsKB  IvAnsQVAOT  OF  Pbiob  18  NOT  SumcttJUiT  TO  SiT  Asioa  Sali  oI 
laada  under  exeonttoo:  Ocleman  v.  Bamk  qf  Hamburgt  40  Am.  Deo.  671t  note 
673;  (7otDen  v.  Underwood,  16  HL  23;  OMotu  v.  BreuUr,  61  Id.  114;  both 
oiting  the  prindpal  case. 

Pbogbss  should  bb  Issuxd  to  Cobohxb  where  the  sheriff  is  a  party  to  the 
■etion:  CoOois  v.  McLeod,  49  Am.  Deo.  376. 

Sales  kh  Massb  undxb  Bzxoution,  Eftiot  of:  See  NeMU  v.  DaUam^  2$ 
Am.  Dec.  236,  note  244,  where  other  oaaee  are  ooUeoted. 

Thb  FBiKaiPAL  0A8B 18  DI8TINOUI8HXD  in  PkdpB  T.  CofMmr,  26  DL  Sm 
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Godfrey  v.  Grrr  of  Alton. 

[13  lujRon.  9f.] 

Wbbbi  Owvbbs  07  Laud  Survst  ahd  .  Lat  oft  Qbouxd  job  Pubuo 
UsB  M  a  street  or  landing,  under  an  agreement  among  themaelvee,  and 
make  sales  of  adjoining  lands  in  reference  to  and  reoognizing  the  eadst- 
ence  of  such  street  or  landing,  this  amounts  to  a  dedication  of  the  land 
to  the  public,  although  no  map  be  made  of  the  survey. 

Statuts  07  Frauds  dobs  kot  Apflt  to  Dxbigation  ow  Land  to  tlw 
pttblio.  Such  dedication  may  be  made  by  gmnt  or  written  instrumaoti 
or  it  may  be  evidenced  by  acts  and  deolamtions,  without  writingt  and  it 
purely  a  question  of  intention. 

Dkdicatiok  07  Land  mat  bb  Madb  bt  Subybt  and  Plat  Alonb,  without 
any  declaration,  either  oral  or  on  the  plat,  where  it  is  evident  from  the 
face  of  the  plat  that  it  was  the  intention  of  the  proprietor  to  set  it  apart 
for  the  use  of  the  public 

0BDIOATION  MUST  BB  Undbbbtood  AND  CoNBTBUBD  with  referenoe  to  the 
objects  and  purposes  for  which  it  was  made,  paitioularly  in  oase  of  a 
public  landing  upon  a  navigable  watercourse. 

All  Ac»rbtions  to  Publio  Landing  Neobssabilt  Attach  to  It»  aad 
form  a  part  thereof. 

Whbn  Easement  is  Gbanted  to  Publio  on  Bank  of  Natiqablx  Strxam, 
the  right  to  use  and  treat  it  as  a  landing  is  undoubted. 

WxxBB  Pebson  has  Dedicated  Bank  of  Nayioablb  Bivkb  to  the  publio» 
he  has  no  interest  in  the  bed  of  the  stream  which  he  can  reserve  to  the 
prejudice  of  the  enjoyment  of  the  publio  easement  over  it 

After  Yerdict  hah  been  Found  for  Defendant  on  Sxyzral  Pleas,  ha 
may  withdraw  one  of  them,  if  the  verdict  can  be  sustained  on  any  one  of 
the  pleas. 

Trespass  qiuire  clausum  fregii.  The  facia  are  sufficiently 
Btaied  in  the  opinion. 

BiUings  and  Parsons  and  WUHam  MarUn^  for  the  plaintiff  in 

error. 

D.  J.  Baker,  J.  OiUespie  and  E.  EeaHng,  for  the  defendant  in 
error. 

By  Court,  Oaton,  J.  We  shall  rest  our  decision  upon  the 
single  claim  of  declaration^  arising  from  the  survey  made  by 
Spaulding  without  investigating  the  various  other  claims  insisted 
upon  in  behalf  of  the  city. 

Spaulding  swears,  that  in  1832,  Alton  was  intended  and  laid 
off  by  him  at  the  request  of  the  several  owners,  who  agreed 
upon  the  plan,  and  that  he  made  the  survey.  He  surveyed 
block  92,  and  Front  street.  He  says:  '*  Front  street  was  to  ex- 
tend into  the  river.  It  was  laid  out  as  a  public  highway  and 
landing.  The  matter  was  talked  over."  Front  street  extended 
from  block  92  down  to  and  into  the  rirer.    No  pEetense  seem* 
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to  have  been  made  at  that  tune,  nor  until  seveial  years  after,  of 
any  intention  by  Godfrey  and  Oilman  to  reserve  to  themselves 
anything  south  of  Front  street.  They  went  on  and  made  sales 
on  block  92,  in  reference  to  and  recognizing  that  street,  and 
improvements  v^ere  also  made  upon  that  block.  This  clearly 
amounted  to  a  dedication  of  the  space,  thus  made  common  for 
a  street  and  public  landing,  according  to  the  plan  agreed  upon 
among  the  proprietors,  and  the  survey  of  Spaulding.  The 
street  and  landing  were  laid  off,  and  the  owners  of  the  soil  pro- 
claimed the  purposes  to  which  it  should  be  devoted.  All  the 
other  proprietors  of  the  town,  with  whom  the  plan  was  agreed 
upon,  as  well  as  those  who  purchased  with  reference  to  that, 
plan  and  survey,  paid  a  consideration  for  the  dedication,  and 
had  a  direct  interest  in  insisting  upon  its  perpetuity.  It  is  true, 
that  it  does  not  appear  that  any  map  was  made  of  this  survey, 
but  that  was  not  essential  to  the  validity  of  the  declaration. 
The  statute  of  frauds  does  not  apply  to  the  dedication  of  ground 
to  the  public.  Such  a  dedication  may  be  made  by  grant,  or 
other  written  instrument  j  or  it  may  be  evidenced  by  acts  and 
declarations,  without  writing.  No  particular  form  is  required 
to  the  validity  of  a  dedication.  It  is  purely  a  question  of  in- 
tention. A  dedication  may  be  made  by  a  survey  and  plat  alone, 
without  any  declaration,  either  oral  or  on  the  plat,  when  it  is 
evident  from  the  face  of  the  plat,  that  it  was  the  intention  of 
the  proprietor  to  set  apart  certain  grounds  for  the  use  of  the  pub- 
lic. An  examination  of  the  cases  referred  to  on  the  argument 
will  show  that  dedications  have  been  established  in  every  con- 
ceivable way  by  which  the  intention  of  the  Hedicator  could  be 
evinced.  And  great  importance  is  frequentiy  attached  to  the 
fact,  that  investments  or  improvements  have  been  made,  either 
by  individuals  or  the  public,  in  reference  to  a  dedication,  and 
with  the  knowledge  of  the  proprietor. 

A  dedication  must  be  understood  and  construed  with  refer- 
ence to  the  objects  and  purposes  for  which  it  was  made.  This 
is  peculiarly  the  case  with  a  public  landing  upon  a  navigable 
watercourse.  That  is  necessarily  inseparable  from  the  margin 
of  the  water,  however  that  may  fluctuate.  Without  this,  its 
enjoyment  would  be  precarious,  and  often  destroyed.  All  ac- 
cretions to  a  public  landing  must  necessarily  attach  to  and  form 
a  part  of  it,  otherwise  we  should  have  the  novel  spectacle  of  a 
public  landing  separated  from  the  water,  as  is  in  fact  attempted 
in  this  case.     Such  a  proposition  does  not  require  refutation. 

The  only  question  that  arises  here  is.  Was  it  the  intention  to 
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make  this  a  pnblio  lauding?  That  waB  the  declared  intention 
of  the  o\¥ner8  of  the  land,  and  their  agreement  with  the  other 
proprietors.  But  in  the  absence  of  any  such  expression,  I 
should  be  equally  clear,  from  the  manner  in  which  the  ground 
was  laid  off,  that  it  was  for  a  public  landing,  as  well  as  for  a 
street.  On  the  north  side,  it  was  bounded  bj  block  92,  and  on 
the  south  by  the  river,  varying  in  width  according  to  the  mean- 
derings  of  the  stream.  This  stream  was  a  public  highway,  in 
contract  with  this,  another  easement  is  granted,  and  the  vety 
location  of  it  shows  that  it  was  designed  for  the  purpose  of 
lading  and  unlading  freight  and  landing  passengers  from  the 
water  communication,  as  much  as  the  laying  out  of  an  interior 
street  would  show  that  it  was  designed  for  the  use  of  travelers 
by  land.  The  street  and  landing  thus  laid  off  was  subse- 
quently— as  it  had  been  previously — ^used  and  enjoyed  by  the 
public,  and  was  improved  and  extended  into  the  river,  both  by 
natural  accretions  and  by  artificial  means,  and  no  pretense  of  any 
claim  appears  to  have  been  set  up  on  the  part  of  any  one,  ad* 
verse  to  the  full  enjoyment  of  the  public  landing,  tmtil  1836, 
when  the  addition  of  Godfrey  and  Gilman  to  the  town  of  Alton 
was  platted  by  Burnap.  By  the  marks  upon  this  plat,  we 
see  for  the  first  time  a  claim  set  up  to  a  portion  of  the  bed  of 
the  stream  in  front  of  this  landing.  The  landing  has  since 
been  filled  up  and  extended  into  the  river,  so  that  it  now  covers 
the  place  designated  on  that  plat,  as  claimed  by  the  proprietors 
of  that  addition.  For  this  claim  we  can  see  no  pretense  what- 
ever. As  we  have  already  seen,  long  previous  to  this  time,  the 
entire  space  between  block  92  and  the  river  had  been  dedicated 
for  a  street  and  for  a  public  landing,  and  to  separate  such  a 
dedication  from  the  river  would  destroy  it. 

But  even  if  there  had  not  been  any  previous  dedication,  we 
think  the  same  construction  should  be  given  to  the  plat  made 
in  1836.  At  that  time.  Front  street,  as  laid  out  on  that  plat, 
covered  the  margin  of  the  river,  and  extended  twenty  or  thirty 
feet  into  the  stream,  and  it  was  beyond  this  that  a  claim  was 
indicated  of  the  premises  in  question. 

When  an  easement  is  granted  to  the  public,  upon  the  margin 
of  a  navigable  stream,  the  right  to  use  and  treat  it  as  a  landing 
is  undoubted.  Having  dedicated  the  banks  of  the  river,  this 
united  the  two  easements,  each  of  which  was  essential  to  the 
full  enjoyment  of  the  other;  they  had  no  interest  in  the  bed  of 
the  stream,  which  they  could  reserve,  to  the  prejudice  of  the 
enjoyment  of  the  public  easement  over  it. 
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Exceptions  were  taken  to  the  instnictions.  These  are  very 
numerous,  and  some  of  them  very  long,  and  not  yeiy  perspicu- 
ous, and  may  not  have  tended  much  to  the  enlightenment  of  the 
jury.  It  would  be  tedious  and  unprofitable  to  review  them 
separately.  Although  some  verbal  alteration  might  well  have 
been  made  to  one  or  two  of  them,  still,  on  the  whole,  we  think 
the  law  was  not  improperly  laid  down  to  the  jury. 

A  verdict  was  returned  for  the  defendant,  upon  all  the  pleas, 
after  which  the  plea  of  liberum  tenementum  was  allowed  to  be 
withdrawn,  and  this  is  assigned  for  error.  In  this  there  was 
nothing  improper,  nor  was  there  anything  prejudicial  to  the 
rights  of  the  plaintiff.  That  plea  may  not  have  been  sustained 
by  the  evidence,  yet  the  defendant  was  entitled  to  a  judgment, 
if  the  verdict  upon  any  one  of  the  pleas  could  be  sustained. 
Because  the  verdict  upon  one  plea  was  erroneous,  it  would 
not  vitiate  the  finding  upon  the  others. 

The  judgment  of  the  circuit  court  is  affirmed,  with  oosts. 

Judgment  affirmed. 

Dedication  or  Land  to  Public  Use,  how  Established:  See  Dwind  t. 
Barnard,  48  Am.  Dec.  507,  note  514,  where  other  cases  are  collected.  Dedica- 
tioDs  are  not  within  the  statute  of  frauds,  and  may  be  made  by  parol:  Wait' 
rtn  V.  JaekaottvUU^  15  IlL  240;  Heea  v.  Chicagd,  38  Id.  338,  both  citinc;  the 
principal  case.  Making  a  survey  and  laying  off  ground  for  public  use  amount 
to  a  dedication:  TrusUes  v.  WaJUh,  67  Id.  369;  FiM  v.  Carr,  59  Id.  200, 
both  citing  the  prtacipal  case.  Dedication  is  purely  a  question  of  intention: 
Waugh  V.  Letch^  28  Id.  491,  citing  the  principal  case.  Dedication  may  be  es- 
tablished by  grant  or  written  instrument,  or  by  the  acts  and  declarations  of 
the  owner:  Melntyrt  v.  Storey,  80  Id.  130,  citing  the  principal  case. 

PuBLio  Lakdino,  What  is:  See  State  v.  JRandaU,  47  Am.  Dec.  548.  Ao- 
oretions  attach  to  and  form  part  of  a  landing:  Lovington  v.  St,  Clair  Co,,  64 
HL  05,  citing  the  principal  case. 

Aocbetions  to  Bank  or  Stream,  to  Whoh  Belong:  SeelnhabUanUi^ 
DeerJiM  v.  Armi,  28  Am.  Dec.  276,  note  281,  where  other  cases  are  ooUaoted. 
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[13  Illzxoib,  88.] 

Construction  or  Deed  Which  Requires  Rejection  of  Whole  Glausi 

thereof  will  not  be  adopted,  except  from  unavoidable  necessity. 
Where  Plat  Referred  to  in  Deed  has  upon  its  Face  that  to  which  the 

expressions  of  the  deed  can  apply,  the  court  will  make  the  applioation 

rather  than  reject  the  words  of  the  deed. 
tiwED  Capable  of  Two  Constbuotions  must  be  Constbubd  Most  Sebonolv 

against  the  grantor. 
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Statute  of  Limitations  dow  hot  Afplt  to  Lahds  Hrld  bt  Gnr  m  trail 
for  the  benefit  ol  the  pablic,  where  the  dty  has  not  the  anquslified  oob- 
trol  sad  disposition  thereof,  bat  holds  them  under  oertsin  limited  and 
defined  trusts. 

AcnoN  to  recover  an  easement  in  a  lot  in  the  city  of  Alton. 
The  facts  are  sufficiently  stated  in  the  opinion. 

D.  J.  BaJcei'  and  E.  Keating^  for  the  plaintiff  in  error. 

</.  Semple^  W.  B.  Scales,  and  WUliam  Matiin^  for  the  defend- 
ants in  error. 

By  Court,  Caton,  J.  In  1818,  Easton  claiming  to  be  the 
owner  of  the  land,  laid  out  the  town  of  Alton,  upon  the  recorded 
plat  of  which,  the  two  blocks  lying  between  Front  street  and 
the  Mississippi  river  are  marked  **  reserved,"  and  the  premises 
in  controversy  was  a  portion  of  one  of  these  blocks.  Subse- 
quently, Whitesides  and  Reynolds  set  up  a  claim  to  the  land 
upon  which  the  town  was  laid  out.  These  parties  settled  their 
controversy,  by  executing  and  interchanging  the  deeds,  upon 
the  construction  of  which,  the  decision  of  this  case  depends. 
These  deeds  recite  that  the  parties  had  conflicting  claims  or 
titles  to  the  land,  and  that  for  the  purpose  of  compromise,  thqr 
had  agreed  to  relinquish  to  each  other  the  part  allowed  to  him 
or  them  in  the  compromise,  in  pursuance  to  which  the  deeds 
were  simultaneously  interchanged.  They  are  therefore  to  be 
construed  together  ad  parts  of  the  same  transaction.  As  to  the 
dedications,  the  public  is  to  be  considered  the  grantee,  and  the 
other  parties  to  the  deeds  the  grantors.  Whoever  subsequently 
purchased  lots  or  made  improvements  in  the  town,  paid  to  the 
proprietors  a  proportionate  consideration  for  the  dedications  of 
land  made  to  the  public  use.  Easton,  by  his  deed,  conveyed  to 
Whitesides  and  Beynolds  certain  specified  lots  and  blocks  in 
the  town,  and  then  expressly  ''  covenants  and  agrees,  that  all  the 
lots,  for  public,  scholastic,  and  religious  purposes,  for  a  publio 
landing  or  any  reservations  of  common,  east  of  Fountain  creek, 
as  designated  on  the  plat. aforesaid  of  said  town;  and  partion- 
larly  the  land  that  lies  between  Front  street  and  the  river  Mis- 
sissippi as  designated  in  said  plat,  fronting  on  the  river  between 
the  said  Fountain  creek  and  Henry  street,  shall  be  and  forevei 
remain  a  public  landing  place,  and  shall  be  and  remain  for  the 
use  of  the  public,  as  designated  on  said  plat,  excepting  and  re- 
serving to  said  Bufus  Easton  and  his  heirs  forever  the  exclusive 
right  of  a  ferry  or  ferries  on  and  from  said  land  so  made  com- 
mon."  Here  are  erased  in  the  deed  the  words  **  or  for  any  other 
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purpose  *' between  the  words  '*  common'' and  *' east/' and  the 
words  *^  that  lies  between  Front  street  and  the  riyer  Mississippi^ 
as  designated  in  said  plat/'  are  interlined. 

Upon  the  plat  several  interior  lots  and  blocks  are  marked  as 
dedicated  to  the  public,  one  for  a  court-house,  some  for  religious 
and  some  for  educational  purposes,  and  upon  the  river  and  im- 
mediately east  of  Fountain  creek,  a  fraction  is  marked  for  a  pub- 
lic landing,  and  further  east,  and  between  the  blocks  marked 
**  reserved,''  and  Henry  street,  is  a  space  marked  '^  promenade 
or  common."  We  are  to  determine  what  part  of  the  town  plat  is 
by  this  covenant  declared  dedicated  to  the  public. 

In  the  forepart  of  the  clause  quoted,  are  described  in  clear 
and  unequivocal  terms,  all  of  the  lands  and  lots  which  are 
marked  upon  the  plat  as  dedicated  for  specified  purposes,  and 
these  are  all  which,  judging  from  the  face  of  the  plat,  I  should 
be  inclined  to  hold,  Easton  had  dedicated  to  the  public.  It  is 
insisted,  that  by  the  subsequent  part  of  the  sentence,  the  par- 
ties did  not  intend  to  make  any  new  dedication,  but  only  to 
confirm  what  had  already  been  designated  for  the  public  use, 
upon  the  plat.  I  can  not  so  understand  the  covenant.  That 
subsequent  clause  is  as  follows:  ''And  particularly  the  land  that 
lies  between  Front  street  and  the  river  Mississippi,  as  des- 
ignated in  said  plat,  fronting  on  the  river,  between  the  said 
Fountain  creek  and  Henry  street,  shall  be  and  forever  remain  a 
public  landing  place,"  etc.  If  the  parties  meant  what  they  ex- 
pressed, then  certainly  all  the  land  described  in  this  clause  was 
dedicated  to  the  public,  and  the  only  question  which  can  arise, 
is.  Are  the  two  blocks  marked  "  reserved"  embraced  in  this  de- 
scription ?  They  are  as  unequivocally  described,  as  if  they  had 
been  designated  by  name,  and  yet  if  that  had  been  the  case,  I 
imagine  this  controversy  would  never  have  arisen,  notwithstand- 
ing the  reference  which  is  made  to  the  plat,  and  which  it  is 
urged  signifies  a  different  intention.  Here  the  metes  and 
bounds  of  certain  premises  which  are  designated  for  the  public 
use  are  given,  and  in  the  center  of  the  tract  included  within 
those  bounds  are  the  two  blocks  which  it  is  now  insisted  were 
not  dedicated  to  the  public.  But  the  covenant  says,  that  the 
land  that  lies  within  those  bounds  "  shall  be  and  forever  re- 
main a  public  landing  place."  If  these  blocks  were  not  in- 
tended to  be  included  in  this  dedication,  why  was  this  clause 
inserted  at  all  ?  Every  other  tract  had  been  clearly  and  point- 
edly described  in  terms  which  admit  of  no  doubt,  and  unless 
these  two  blocks  were  intended  to  be  added  to  the  list  already 
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dedioated,  then  this  clause  is  worse  than  useless.  A  construc- 
tion which  requires  us  to  reject  an  entire  clause  of  a  deed  is  not 
to  be  admitted,  except  from  unavoidable  necessity.  We  are  not 
at  liberty  to  reject  this  part  of  the  deed,  which  clearly  expresses 
a  meaning  more  extended  than  is  manifest  in  other  parts  of  the 
instrument.  We  are  bound  to  presume  it  was  inserted  for  a 
purpose,  and  has  its  o£Sce  to  perform.  The  rule  is  thus  laid 
down  in  Cruise's  Digest,  tit.  32,  Deed,  c.  19,  sec.  5:  ''  The  con- 
struction ought  to  be  made  on  the  entire  deed  and  not  mei-ely 
on  any  particular  part  of  it.  Ex  antecedentibiLs  et  consequentibua 
fit  optima  interpretatio.  Therefore  every  part  of  a  deed  ought  if 
possible  to  take  efifect,  and  every  word  to  operate."  Then  we 
are  not  at  liberty  to  suppose  that  the  parties  did  not  mean  what 
they  have  so  emphatically  said,  in  this  entire  and  distinct  clause, 
and  that  they  only  meant  what  they  had  previously  expressed. 

But  there  is  a  circumstance  on  the  face  of  this  deed  which 
clearly  shows  that  the  description  which  embraces  these  two 
blocks  was  not  inadvertently  or  carelessly  inserted.  I  allude  to 
the  interlineation  after  the  word  "land"  of  the  following: 
''That lies  between  Front  street  and  the  river  Mississippi  as 
designated  in  said  plat."  The  description,  before  these  words 
were  inserted,  was  of  the  land  lying  on  the  river  between  the 
creek  and  Henry  street,  which  necessarily  included  the  two 
blocks,  but  as  if  to  silence  every  doubt,  they  inserted  the  inter- 
lineation, which  points  directly  to  these  two  blocks;  for  by  a 
glance  at  the  plat,  it  will  be  seen  that  they  occupy  the  whole 
space  between  Front  street  and  the  river  so  far  as  that  street  is 
extended  and  delineated  on  the  maps.  Beally  it  would  seem  as 
if  the  parties  had  exhausted  their  ingenuity  and  command  of  lan- 
guage, in  order  to  expel  every  doubt  of  their  intention  to  dedi- 
cate these  blocks  to  the  public. 

The  only  argument  urged  against  this  explicit  declaration  of 
tiie  parties  is  drawn  from  the  expression  ''as  designated  on 
said  plat,"  which  it  is  inserted  limits  the  description  to  such 
lands  as  were  by  the  plat  dedicated  to  the  public.  These  are 
usually,  if  not  universally,  words  of  description  and  not  of 
quality.  They  serve  to  connect  the  deed  ^vvith  the  plat,  so  that 
by  applying  the  one  to  the  other,  the  former  may  be  rendered 
intelligible.  They  give  effect  to  the  expressions  of  the  deed,  but 
they  do  not  limit  them.  If  there  be  that  upon  the  face  of  the 
plat,  to  which  the  expressions  of  the  deed  can  apply,  then  of 
course  we  must  make  the  application,  rather  than  reject  the 
words  of  the  deed,  as  not  expressing  the  intentions  of  the  parti< 
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This  reference  to  the  maps  occurs  three  times  in  the  descriptiT^ 
part  of  the  covenant.  Such  reference  was  indispensable,  in  the 
description  of  the  premises,  but  was  quite  unnecessaiy  for  the  pur- 
pose of  specifying  the  objects  or  purposes  of  the  dedication.  It 
seems  to  me  that  it  can  admit  of  no  doubt,  that  in  the  two  first 
instances  the  reference  is  made  merely  for  the  purpose  of  de- 
scription. In  the  last,  it  may  haye  been  designed  to  limit  the 
words  "  shall  be  and  forever  remain  a  public  landing  place,"  so 
as  to  prevent  them  from  being  applied  in  such  a  sense  as  to 
make  the  court-house  square  and  other  interior  lots  a  public 
Lmding,  for  which  they  were  altogether  inappropriate. 

But  conceding  that  these  references  show  that  no  new  dedica- 
tion was  intended,  then  it  is  clear  that  the  parties  construed  the 
plat  as  having  already  reserved  them  for  the  public  use.  If  the 
plat  is  made  to  control  the  extent  of  the  dedication,  we  must 
construe  the  plat  as  the  parties  understood  it,  and  that  is  ex- 
plained by  the  unequivocal  expressions  of  the  covenant.  The 
two  blocks  are  certainly  embraced  in  the  description  of  the  land 
dedicated,  and  the  construction  contended  for,  so  far  from  prov- 
ing that  they  did  not  intend  to  include  them  in  the  dedication, 
shows  that  they  considered  that  they  had  already  been  dedicated 
by  the  plat.  This  construction  makes  the  parties  say,  that 
"  these  blocks  shall  remain  reserved  for  a  public  landing,  as  the 
same  are  designated  and  set  apaii  on  said  plat." 

I  will  now  advert  to  the  other  deed,  from  which  it  will  appear, 
if  possible,  with  still  more  clearness,  that  it  was  the  intention 
of  the  parties  to  include  these  blocks  in  the  dedication.  As  be- 
fore remarked,  these  deeds  are  a  part  of  one  transaction  and 
must  bo  construed  together.  The  corresponding  clause  in  the 
second  deed  is  in  the  form  of  a  reservation,  and  is  as  follows: 
''  These  presents  shall  not  be  construed  to  convey  to  or  vest  in 
said  Easton  any  exclusive  interest  in  any  of  the  streets,  lots  for 
public,  for  scholastic  or  religious  purposes,  for  a  landing,  or  any 
reservation  of  commons  to  the  east  of  Fountain  creek,  in  said 
town  of  Alton,  as  designated  on  the  plat  of  said  town.  But  that 
all  the  ground  from  the  public  landing  inclusive,  as  designated 
on  said  plat,  to  Henry  street,  and  that  lies  between  Front  street 
and  the  river  Mississippi,  shall  forever  bo  and  remain  a  publio 
landing  for  all  purposes  whatsoever,  except  for  a  ferry  landing." 
In  this  deed  we  find  the  same  property  described  in  the  same 
order,  and  in  almost  the  identical  language,  except  that  that 
which  points  to  these  two  blocks  is,  if  possible,  still  more  ex- 
plicit Uiau  in  the  other.     This  deed  says,  *'  that  all  the  ground 


4B4  Gnr  of  Alton  v.  Ilukois  T.  Oa        [minoia, 

from  the  public  landing  indosiTe,  as  designated  on  said  plat, 
to  Henzy  street,  and  that  lies  between  Front  street  and  the 
river  Mississippi,  shall  forever,"  etc.  These  two  blocks  occupy 
nearly  the  center  of  the  tract  thus  described,  ai^d  if  all  of  that 
tract  is  dedicated  to  the  public,  it  is  placed  beyond  cavil  that 
these  two  blocks  are  included  in  that  comprehensive  word.  This 
seems  so  clear,  that  neither  argument  nor  illustration  can  make 
it  more  so.  To  my  mind  this  is  so  manifest,  both  upon  its  first 
impression,  and  after  the  most  careful  study  of  both  deeds,  that 
there  is  no  room  for  construction.  But  as  some  understand 
them  differently,  I  shall  now  admit  that  there  is  some  ambiguity 
in  the  terms  employed  to  express  the  meaning  of  the  parties, 
and  then  we  must  resort  to  the  well-known  rules  of  law  for  the 
purpose  of  construction. 

When  a  deed  is  so  drawn  that  some  will  read  it  one  way  and 
some  another,  it  is  a  well-established  rule  that  that  meaning  shall 
be  adopted  which  is  adverse  to  the  interests  of  the  grantor.  In 
Cruise's  Digest,  tit.  82,  Deed,  c.  19,  sec.  13,  the  rule  is  thus  stated: 
"A  deed  is  always  construed  most  strongly  against  the  grantor. 
Verba  chartarum  /oriius  accipiuniur  contra  profererUem;  el  qtuB* 
libel  concessio  /ortissime  contra  doruitQfrem  irUerpretanda  est.  For 
the  principle  of  self-interest  will  make  men  sufficiently  care- 
ful not  to  prejudice  themselves  by  using  words  of  too  exten- 
sive a  meaning.  And  all  manner  of  deceit  is  hereby  avoided  in 
deeds;  for  people  would  always  affect  ambiguous  expressions,  if 
they  were  afterwards  at  liberiy  to  put  their  own  construction  on 
them."  If  there  be  ambiguity  in  this  deed,  in  no  case  cotdd 
this  rule  apply  with  more  reason  or  justice.  Here  the  parties 
have  made  their  deeds  and  spread  them  upon  the  records  of  the 
county  for  the  inspection  of  the  public,  whereby  they  have  made 
certain  dedications,  the  object  and  effect  of  which  was  to  invite 
purchasers  and  improvements,  and  to  enhance  the  value  of  the 
residue  of  the  town  property.  In  that  way  they  expected  to  be 
remunerated  for  the  dedications  thus  made,  and  every  man  who 
purchased  a  lot  of  them,  or  made  improvements  there,  paid  a 
proportion  of  the  consideration  for  the  properly  donated  to  the 
public.  To  say  the  least  of  it,  these  deeds  were  so  drawn  as  to 
induce  a  large  proportion  of  purchasers  to  believe  that  the 
premises  in  controversy  were  dedicated,  and  thus  they  have  re- 
ceived a  consideration  from  the  public  for  this  very  land,  and 
to  allow  them  now  to  say  that  they  did  not  intend  to  include  it^ 
is  to  allow  them  to  practice  a  palpable  fraud  upon  the  public, 
and  to  take  advantage  of  their  own  wrong.    This  the  plainert 
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dictates  of  common  honeeiy  forbid.  The  law  will  not  allow 
them  to  affect  ambignous  expressions,  and  then  permit  them  to 
put  their  own  construction  upon  them.  Here  the  words  are 
f^mphatically  their  own,  for  the  grantees — the  public — ^were  not 
there  to  dictate  or  suggest,  and  certainly  the  principle  of  self- 
interest  was  sufficient  to  make  them  **  careful  not  to  prejudice 
themselyes  by  using  words  of  too  extensiTe  a  meaning."  It  is 
incredible  to  me  that  intelligent  parties  could  have  used  such 
emphatic  and  pointed  words  to  include  these  blocks,  if  it  was 
not  the  intention  of  the  parties  to  embrace  them  in  the  dedica- 
tion. It  may  be  observed  that  several  of  the  lots,  set  apart  to 
Whitesides  and  Beynolds,  are  immediately  in  the  rear  of  one 
of  these  blocks,  and  their  value  veiy  much  depended  upon  hav- 
ing the  space  in  front  of  them  open  to  the  river,  rather  than 
have  it  obstructed  by  the  individual  property  of  Easton.  And 
this  may  explain  why  even  stronger  expressions  are  used  in  the- 
reservation  contained  in  the  deed  to  him  than  are  found  in  the 
covenant  to  Easton.  Possibly  other  words  might  have  been 
used,  so  as  to  have  left  less  room  for  controversy  in  the  minds 
of  some,  that  the  parties  did  intend  to  include  these  blocks  in 
the  dedication;  yet  this  is  no  reason  for  saying  we  will  not  be- 
lieve that  they  intended  what  they  have  said.  This  would  be 
reversing  the  rule  of  the  law,  and  throvdng  every  doubt  or  un- 
certainty in  favor  of  the  grantor.  I  can  not  entertain  a  doubt 
that  by  every  rule  of  law  and  of  reason  we  ought  to  hold  that 
the  premises  in  question  were  dedicated  to  the  public  use. 

Nor  do  we  think  the  rights  of  the  public  are  barred  by  our 
statute  of  limitations,  which  prescribes  that  certain  real  actions 
shall  be  brought  within  seven  years  after  possession  taken  by 
the  defendants.  Without  stopping  to  inquire  whether  the  rule 
that  laches  are  not  imputable  to  the  public,  or  that  time  does 
not  run  against  the  government,  applies  to  inferior  municipal 
corporations,  such  as  towns,  cities,  and  counties,  as  well'  as  to 
the  state,  we  entertain  no  doubt  that  this  statute  has  no  appli- 
cation to  the  case  before  us.  Whatever  title  to  these  public 
grounds  may  be  vested  in  the  city,  she  has  not  the  unqualified 
control  and  disposition  of  them.  They  were  dedicated  to  the 
public  for  particular  purposes,  and  only  for  such  purposes  can 
they  be  rightfully  used.  For  those  purposes  the  city  may  im- 
prove and  control  them,  and  adopt  all  needful  rule^and  regula- 
tions for  their  management  and  use;  but  she  can  not  alien  or 
otherwise  dispose  of  them,  for  her  ovm  exclusive  benefit,  nor  are 
they  subject  to  the  payment  of  her  debts.    At  most,  she  but 
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holds  ihem  in  trust  for  the  benefit  of  the  public.  The  right  to 
the  use  of  the  property  is  not  limited  exclusively  to  the  citizens  of 
Alton,  but  the  citizens  of  the  state  generally  have  an  equal  rigbt 
with  them  in  the  appropriate  enjoyment  of  the  dedication.  This 
is  not  like  the  case  of  property  purchased  by  the  city  for  her 
own  exclusive  use,  which  she  could  dispose  of  at  her  pleasure. 
Whether  an  adverse  possession  would  run  against  property  thus 
held,  we  do  not  now  propose  to  inquire,  but  we  entertain  no 
doubt  that  this  statute  does  not  apply  to  this  case,  and  that  tbe 
rights  of  the  public  in  this  dedication  have  not  been  forfeited 
by  non-user,  or  barred  by  adverse  possession. 

Russell's  judgment  against  Easton,  under  which  the  defend- 
ant claims  to  hold  title,  was  subsequent  to  the  deeds,  and  as  the 
deeds  were  recorded  within  the  time  prescribed  by  the  statute 
then  in  force,  the  title  conveyed  by  them  could  not  be  prejudiced 
by  that  judgment. 

The  judgment  is  reversed,  and  the  cause  remanded. 

Judgment  reversed. 

Construction  of  Deed  should  Givb  Effect  to  Evert  Part  of  it  II 
poBsible,  and  conflictiDg  descriptions  should  be  reconciled  if  possible:  Sh^dtm 
V.  YouTig,  40  Am.  Dec.  413.  A  construction  which  requires  the  rejection  of 
an  entire  clause  of  the  deed  is  inadmissible  unless  it  becomes  unavoidably 
necessary:  Bifjgin  v.  Love,  72  111.  556,  citing  the  principal  case. 

Reference  to  Plan,  Map,  or  Survey  in  Description  in  Deed,  effect  of  s 
See  Kennebec  Purchtue  v.  Tiffany^  10  Am.  Dec.  60;  Ilagan  v.  Campbell,  33 
Id.  267;  Stevens'  Ex'v  v.  IlolUster,  46  Id.  154. 

Deed  should  be  Ck>NSTRUED  Most  Strongly  against  Grantor  wher* 
two  constructions  are  possible  and  it  is  doubtful  which  should  prevail:  JtKl> 
Ban  v.  JJudson,  3  Am.  Dec.  500;  Hung  v.  Shoneberger,  26  Id.  95;  JUelvin  v. 
Proprietors,  3d  Id.  384;  Bvdd  v.  Brooke,  43  Id.  321,  and  notes.  See,  as  to 
the  grantee's  right  to  elect  which  construction  shaU  prevail,  Jo/ckson  v.  iJiMf- 
$on,  3  Id.  500,  and  Amulrong  v.  Mudd,  50  Id.  545,  and  note. 

Statute  of  Limitations  Runs  against  City  Seeking  to  Reoovsr  Lard 
Dedicated  to  public  use:  CincinrMli  v.  First  Presbyterian  Church,  32  Am. 
Dec.  718,  and  note.  See  generally,  as  to  whether  the  statute  runs  against 
the  state  or  sovereign,  or  municipal  corporation,  the  note  to  the  case  last 
cited,  and  United  States  v.  White,  37  Id.  374;  State  v.  Pratte,  40  Id.  140; 
Ifoey  V.  Furman,  44  Id.  129;  Moody  v.  Fleming,  48  Id.  210,  and  notes.  In 
Logan  Co.  v.  Lincoln,  81  111.  156,  158,  it  is  held,  citing  the  principal  case, 
that  as  respects  all  public  rights,  or  as  respects  property  held  for  public  use, 
upon  trusts,  municipal  corporations  are  not  within  the  statute  of  limitations; 
but  in  regard  to  contracts  or  mere  private  rights,  the  rule  is  different,  and 
such  corporations,  like  private  citizens,  may  plead  or  have  pleaded  against 
them  the  statute  of  limitations.  In  that  case  it  was  decided  that  the  author- 
ities of  a  county,  receiving  under  a  public  law  for  the  benefit  of  a  city,  could 
not  plead  the  statute  of  limitations. 

Lands  Dedicated  can  not  be  Appued  to  Different  Purpose:  See  L4 
Clereq  v.  Gallipolis,  28  Am.  Dec.  641,     When  lands  are  dedicated  for  a  pnb* 
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lio  Qoe,  the  pnblio  aoqnlreB  a  mere  eaaement,  and  Dot  a  right  to  the  loil  itself  i 
Pomeroy  t.  MiUa,  23  Id.  207.  As  to  the  power  of  a  mnxdcipal  oorporation 
to  authorize  an  obstmctioii  of  its  streets,  see  Humes  v.  Mayor  qfEnoasviUe^ 
8i  Id.  657;  Shepherd  v.  New  Orleatu,  41  Id.  269.  To  the  point  that  a  mu- 
nicipal oorporation  can  not  alien  or  dispose  of  its  streets  or  other  grounds 
dedicated  for  a  public  purpose,  the  principal  case  is  cited  in  Kreigh  v.  OUy  qf 
Chicago,  86  III.  410,  where  it  is  held  that  such  a  corporation  can  not  suiTen- 
der  a  puolic  street  to  park  commissioners  for  use  as  a  pleaaore-ground.  Nor 
can  a  right  be  acquired  by  prescription  against  such  a  corporation  in  its 
streets:  Quiney  v.  Jones,  76  Id.  231,  242.  Nor  can  lands  dedicated  for  streets 
or  squares  be  seized  on  execution  for  the  debts  of  the  corporation:  Ransom  v. 
Boai,  29  Iowa,  70,  also  citing  the  principal  cas^  In  New  OrUans  etc.  R,  R, 
Co.  v.  New  Orleans,  26  T^a.  Ann.  491,  it  is  held,  by  Ludeling,  C.  J.,  dissenting 
that  the  legislature  has  power  to  change  the  destination  of  land  dedicated 
for  a  particular  purpose,  and  the  principal  case  is  referred  to.  In  Chicago  t. 
Wright,  69  111.  327,  it  is  held,  citing  the  principal  case,  that  the  right  of  use 
in  the  streets  of  a  municipal  corporation  is  not  in  the  citizens  of  the  oorpora- 
tion alone,  but  that  the  citizens  of  the  whole  state  have  an  equality  of  right 
therein. 


Gablakd  v.  Bbitton. 

[13  Iixnron,  332.] 

Whkbb  Coukt  has  Judicial  Seal,  It  hust  be  Affixed  to  all  its  ptooeasi 
if  the  court  has  no  seal,  the  clerk  must  use  his  private  seal,  and  should 
certify  that  no  public  seal  has  been  provided. 

Bebyics  of  Unsealed  Writ  is  without  Vitalitt,  and  a  .decree  or  judg* 
ment  based  upon  such  service  is  unauthorized  and  must  be  reversed. 

Bnx  to  foreclose  a  mortgage.    The  opinion  states  the  case. 

Stuart  and  Edwards,  for  the  plaintiff  in  error. 

8.  T.  Logan,  for  the  defendant  in  error. 

By  Court,  Treat,  C.  J.  This  was  a  suit  in  ohanceiy  to  fore- 
close a  mortgage.  The  summons  issued  and  served  on  the  de- 
fendant was  not  under  the  seal  of  the  court.  The  bill  was  taken 
for  confessed,  and  a  decree  of  foreclosure  entered.  The  defend- 
ant sued  out  a  writ  of  error.  The  statute  declares,  that  **  all 
process  issuing  from  the  said  circuit  courts  shall  be  sealed 
with  the  judicial  seal  which  shall  be  provided  for  that  purpose; 
but  in  case  there  shall  not  be  a  judicial  seal,  the  clerk  shall  affix 
his  private  seal  until  a  public  one  shall  be  provided:"  B.  S.,  c.  29, 
sec.  40.  This  statute  is  imperative  in  its  requirements.  If  a  court 
has  a  judicial  seal,  it  must  be  affixed  to  all  of  its  process;  if  it 
has  not,  the  clerk  must  use  his  private  seal,  but  he  ought  in  such 
case  to  certify  that  no  public  seal  has  been  provided,  for  the  pre- 
sumption is  that  every  court  has  a  seal.    The  writ  in  this  case 
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did  not  purport  to  be  under  ilie  seal  of  the  court,  nor  Oie  pii* 
▼ate  seal  of  the  clerk.  It  was,  therefore,  without  vitality,  and 
the  service  of  the  same  was  without  effect.  The  defendant  not 
being  before  the  court,  by  the  service  of  process,  or  by  appear- 
ing in  the  case,  the  decree  was  unauthorized,  and  must  be  re- 
verse. See  Eunnum  v.  ThompBorif  1  Scam.  288,  and  Anglin  v. 
NoU,  Id.  896. 
Decree  reversed. 

Pbocess  not  undbb  Seal,  Efixct  or:  See  Woolford  ▼.  Jhigan^  2$  Am. 
Deo.  52,  and  note  diacuB8iDg*thi8  subject;  StayUm  v.  Newcomer^  44  Id.  524; 
Frosch  V.  Sehlump/,  47  Id.  655.  As  to  the  amendment  of  process  by  subse- 
quently affixing  a  seal,  see  the  cases  cited  in  the  note  to  Wool/ord  v.  Dugan^ 
supra.  See  also  PurctU  v.  McFarland,  35  Id.  734.  In  Bedmer  v.  People,  15 
111.  441,  it  is  held,  citing  the  principal  case,  that  a  writ  of  icire/aciaa  against 
oognizors  in  a  recognizance  for  the  appearance  of  a  party,  issued  without  th« 
seal  of  the  court,  is  void,  and  a  return  thereof  ineffectual. 


BOASD  OF  TbXTBTEES  OF  THE  ILLINOIS  AND  MICHI- 
GAN Canal  v.  People. 

[12  Ilumou,  M8.] 

Altebnative  Mandamus  must  Show  on  its  Face  Cucab  Biobt  to  the 
relief  demanded  by  the  relator,  and  must  distinctly  set  forth  ail  the  ma- 
terial facts  on  which  he  relies,  so  that  the  same  may  be  admitted  or 
traversed.    If  it  fails  to  do  this,  it  is  fatally  defective. 

Objections  to  Substantial  Refects  in  Altebnative  Mandamus  may  be 
raised  at  any  stage  of  the  proceedings. 

Application  for  a  mandamus.    The  opinion  states  the  case. 

B.  S,  Blackwell  and  I.  N,  Arnold^  for  the  plaintiffs  in  error. 

N,  ff.  Purple  and  J.  V.  A.  Hoes,  for  the  defendants  in  error. 

By  Court,  Tbbat,  C.  J.  This  was  a  proceeding  by  mandamuM 
to  compel  the  trustees  of  the  Illinois  and  Michigan  canal  to 
erect  a  bridge  over  the  canal  in  La  Salle  county.  Upon  a  peti- 
tion and  accompanying  papers,  the  circuit  cotirt  directed  an  al- 
ternative mandamus  to  issue.  The  writ,  after  reciting  the  term 
of  the  cotirt  and  the  names  of  the  parties,  proceeded  to  state 
that  the  court  "did  order  that  an  alternative  mandamus  issue 
out  of  said  court,  directed  to  and  commanding  the  said  trustees, 
that  immediately  upon  the  receipt  of  said  writ,  they  cause  a 
bridge  of  suitable  dimensions  to  be  built  over  the  Illinois  and 
Michigan  canal,  at  the  center  east  and  west  of  section  ten,  town- 
ship thirty-three  north,  of  range  three  east  of  the  third  prinen 
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cipal  m^diaiiv  In  and  counlyy  the  said  canal  at  that  point  ob- 
Btmcting  a  publio  highway;  or  that  they  show  cause  to  the 
eontiary,  before  our  said  circuit  court.  Now,  therefore,  we, 
being  willing  that  full  and  speedy  justice  be  done  in  this  behalf, 
as  it  is  just,  command  you,  the  said  trustees,  that  immediately 
after  the  receipt  of  this  writ,  you  cause  the  said  bridge  to  be 
built,  or  that  you  show  cause  to  the  contrary,*'  etc.  The  writ 
was  serred  on  the  trustees,  but  they  failed  to  make  any  return 
thereto,  and  the  cotirt  awarded  a  peremptOTy  mandamiLS.  The 
trustees  sued  out  a  writ  of  error  from  this  court. 

It  is  insisted,  that  the  alternative  mandamus  is  too  defective 
to  sustain  the  judgment.  An  alternative  mandamus  becomes  the 
foundation  of  all  the  subsequent  proceedings  in  the  case.  It 
answers  the  same  purpose  as  the  declaration  in  ordinary  actions. 
It  must  show  on  its  face  a  clear  right  to  the  relief  demanded  by 
the  relator.  He  must  distinctly  set  forth  all  the  material  facts 
on  which  he  relies,  so  that  the  same  may  be  admitted  or  trav- 
ersed. The  defendant  is  called  upon  to  perform  the  particular 
act  sought  to  be  enforced,  or,  by  a  return,  deny  the  facts  alleged 
in  the  writ,  or  state  other  matters  sufficient  to  defeat  the  rela- 
tor's application.  He  is  not  required  to  answer  the  petition  on 
which  the  writ  is  ordered.  This  is  the  well-established  practice 
in  the  proceeding  by  mandamus:  The  King  v.  The  Bishop  of  Ox- 
fordy  7  East,  846;  The  King  v.  The  Margate  Pier  Company ^  3 
Bam.  k  Aid.  220;  Clarke  v.  The  Company  of  Proprietors ^  6  Ad. 
A  El.,  N.  S.,  898;  The  Commercial  Bank  v.  Tlie  Canal  Commis- 
sioners, 10  Wend.  26;  The  State  v.  Jones,  1  Ired.  L.  129;  Hoxie 
V.  County  Commissioners,  25  Me.  833;  People  v.  Hansom,  2 
Comst.  490. 

In  this  case,  the  alternative  mandamus  is  fatally  defective.  It 
does  not  set  forth  the  facts  on  which  the  relators  rely.  It  does 
not  apprise  the  defendants  of  the  grounds  upon  which  the  remedy 
is  sought.  They  are  not  permitted  to  traverse  a  certain  state  of 
facts,  or  admit  the  same  to  be  true  and  set  up  new  matter  in 
avoidance.  The  writ  simply  commands  them  to  perform  a  par- 
ticular act,  or  furnish  an  excuse  for  not  doing  it.  It  is  not  suf- 
ficient to  uphold  the  proceedings.  The  judgment  has  no  basis 
on  which  to  stand. 

The  usual  mode  of  taking  advantage  of  a  defective  alternative 
mandamus,  is  by  motion  to  quash .  And  that  may  be  the  only  m  ode 
of  reaching  mere  formal  defects.  But  objections  to  substantial 
defects  may  be  raised  at  any  stage  of  the  proceedings.  This  is 
like  the  case  of  a  writ  of  error  brought  to  reverse  a  judgment 
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entered  on  a  declaration  showing  no  cause  of  action;  or  of  a 
conTiction  on  an  indictment  that  does  not  charge  the  commission 
of  an  offense.  The  proceedings  fall  for  the  want  of  a  proper 
foundation  to  sustain  them.  The  following  cases  are  in  point, 
if  authorities  are  needed  in  support  of  so  plain  a  proposition. 
In  the  case  of  The  King  v.  Overseers  of  Mallet,  6  Mod.  421,  the 
writ  was  held  till  after  return  made.  In  The  King  y.  The  Mar' 
gate  Pier  Company,  supra,  the  defendants  were  allowed  to  take 
advantage  of  a  material  defect  in  the  writ,  after  their  return  was 
made.  In  Clarke  ▼.  The  Company  of  Proprietors,  supra,  it  was 
held  by  the  court  of  exchequer,  that,  on  demurrer  to  a  traverse 
of  the  return  to  an  alternative  mandamus,  the  defendant  might 
impeach  the  validity  of  the  writ.  In  the  case  of  The  Commer^ 
cial  Bank  v.  The  Canal  Commissioners,  supra,  a  demurrer  to  the 
return  was  carried  back  and  sustained  to  the  writ. 

It  is  not  necessary  to  express  an  opinion  on  the  question 
whether  the  trustees  are  bound  to  construct  and  maintain  bridges 
across  the  canal. 

The  judgment  must  be  reversed,  v^ith  costs,  against  the  relators. 

Judgment  reversed. 

Petitionxb  fob  MAia>AiinB  must  Show  Glbab  Legal  Right,  and  no  other 
•pecifio  legal  remedy:  See  Comnumwealih  v.  BoBaeter^  4  Am.  Dec.  451;  PeopU 
V.  Brooklyn,  19  Id.  502;  King  William  JuMtieu  v.  Munday,  21  Id.  604;  Ex 
paHe  Trapnall,  42  Id.  676;  Board  qf  Police  v.  Orant,  47  Id.  102;  Afoody  v. 
Fleming,  48  Id.  210;  Beading  v.  Commonwealth,  51  Id.  534,  and  the  notes  to 
those  decisions.  The  petition  which  takes  the  place  of  the  alternative  writ 
under  the  Illinois  statutes  must  set  forth  all  the  material  facts  upon  which  the 
petitioner  relies,  and  show  a  clear  right  to  the  relief  demanded:  School 
Inspectore  v.  People,  20  IlL  531;  Commimonere  v.  People,  66  Id.  342;  PeopU 
V.  Olamn,  70  Id.  234,  aU  citing  the  principal  case. 


Mason  v.  Bbooe. 

[12  ILLOIOXS,  !I78.] 

Marbisd  Womak  oak  not  ps  DivBSTED  OF  HXB  RxAL  EsTATi,  ezcept  bk  the 
mode  prescribed  by  the  statute. 

Ckbtifioatb  of  Acknowlsdomknt  is  EsssifTiAL  Pabt  of  Dux  Execctiom 
of  a  deed  by  which  akfeme  covert  transfers  her  real  estate,  and  unless  such 
certificate  is  in  substantial  compliance  with  the  statute,  no  title  passes 
by  the  deed. 

Official  Skal  of  Notabt  is  Indispensablx  Pabt  of  his  Ckbtifigats  of 
acknowledgment  of  a  deed,  and  unless  such  seal  is  added  the  certificatt 
has  no  validity  or  efficacy. 

Notary  can  not  Uss  Scrawl  or  Prtvatx  Sbal  for  the  purpose  of  authenti- 
cating a  certificate  of  acknowledgment.    The  provision  of  law  permit* 
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tmg  oerlaiii  offioen  to  nae  their  private  nals,  until  tfaeyahaU  be  provided 
with  public  Male,  has  no  application  to  a  notary.  He  haa  to  provide 
himself  with  an  official  seal. 

Agbebd  case  presented  to  the  court  showed  that  the  plaintiff 
sued  on  two  notes  given  for  the  price  of  certain  lots.  The  de- 
fendant relied,  for  defense,  upon  want  of  title  at  the  time  of  the 
commencement  of  the  suit.  For  replication  the  plaintiff  relied 
upon  the  fact  that  a  deed,  the  certificate  of  the  acknowledgment 
of  which  is  considered  in  the  opinion,  had  been  tendered  to  the 
defendant  before  the  institution  of  the  suit.  The  circuit  court 
rendered  judgment  for  the  defendant.  The  other  facts  are  stated 
in  the  opinion. 

Henry  E,  Billings  and  Lewis  B.  Farsona,  for  the  plaintiff  in 
error. 

D.  A,  SmUhf  for  the  defendant  in  error. 

By  Court,  Tbeat,  0.  J.  The  only  question  in  this  case  re- 
lates to  the  validity  of  a  deed  made  by  a  husband  and  wife 
for  the  purpose  of  conveying  the  real  estate  of  the  latter.  A 
married  woman  can  only  be  divested  of  her  real  estate  in  the 
mode  prescribed  by  statute.  The  certificate  of  acknowledgment 
is  an  essential  part  of  the  due  execution  of  a  deed,  by  which 
the  real  estate  of  a  feme  covert  is  to  be  transferred;  and  unless 
it  is  in  substantial  compliance  with  the  statute,  no  title  passes: 
Mariner  y.  Saunders,  6  Gilm.  113;  Hughes  v.  Lane^  11  HI.  128 
(50  Am.  Dec.  486]. 

The  only  objection  taken  to  the  deed  in  question  is,  that  the 
certificate  of  acknowledgment  is  not  properly  authenticated. 
The  conclusion  of  the  certificate  is  as  follows: 

"  In  witness  whereof,  I  have  hereunto  set  my  hand  and  private 
seal,  at  Grafton,  Jersey  county,  this  17th  May,  ▲.  n.  1842 — ^no 
public  seal  having  been  furnished. 

"  [Seal,]  Pabis  Mason,  Notary  Public." 

The  seal  was  a  mere  scrawl.  The  statute  in  force  when  this 
certificate  was  made  provides  that  deeds  may  be  proved  or 
acknowledged  before  "  any  clerk  of  a  court  of  record,  mayor  of 
a  city,  or  notaiy  public;  but  when  such  proof  or  acknowledg- 
ment is  made  before  a  clerk,  mayor,  or  notary  public,  it  sliall 
be  certified  by  such  officer,  under  his  seal  of  office:"  Bev.  L., 
1833,  p.  138. 

In  our  opinion,  the  certificate  of  the  notary  is  fatally  defective. 
The  statute  imperatively  requires  it  to  be  under  his  official  seaL 
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It  makes  fhe  affixing  of  tbe  offidal  seal  an  inJiiipeiiHable  part  of 
the  certificate.  Without  the  seal,  the  certificate  is  incomplete 
and  imperfect.  It  has  no  validity  or  efficacy,  unless  the  seal  is 
added.  It  might  as  well  be  insisted,  that  a  writ  of  error  issued 
from  this  court,  which  was  not  under  the  seal  of  the  courts 
wotdd  be  valid,  as  to  say  that  a  certificate  of  acknowledg- 
ment by  a  notary  need  not  be  evidenced  by  his  notarial  seal. 
The  same  authority  that  requires  the  process  to  be  under  the 
seal  of  the  court,  directs  the  certificate  to  be  under  the  official 
seal  of  the  notaiy.  The  courts  have  no  more  power  to  dispense 
with  the  requirements  of  the  statute  in  the  one  case  than  in 
tbe  other.  It  is  only  by  force  of  the  statute,  that  the  certificate 
of  a  notary  has  any  effect,  as  evidence  of  the  execution  of  a 
deed;  and  the  statute  requires  it  to  be  under  the  official  seal  of 
the  officer.  A  certificate,  which  is  not  verified  by  his  seal  of 
office,  derives  no  force  or  efficacy  from  the  statute. 

We  can  not  say  that  the  seal  is  a  mere  formality  that  adds 
nothing  to  the  dignity  or  solemnity  of  the  instrument.  It  is 
enough  that  the  law  positively  requires  it.  The  propriety  of 
the  requisition  rests  with  the  legislature.  A  notaxy  is  empow- 
ered to  take  the  acknowledgment  of  a  deed  and  certify  the  same 
under  his  official  seal.  He  has  no  power  to  do  it  in  any  other 
manner.  If  he  has  no  notarial  seal,  with  which  to  authenticate 
his  official  acts,  he  is  destitute  of  any  authority  to  certify  the 
acknowledgment  of  a  deed.  He  must  procure  an  official  seal» 
before  the  authority  conferred  on  him  to  take  the  acknowledg- 
ment of  deeds  attaches.  He  can  not  make  use  of  a  scrawl  or 
private  seal  for  the  purpose  of  authenticating  a  certificate  of  ac- 
knowledgment. The  provision  of  law  allowing  certain  officers  to 
use  their  private  seals  until  they  should  be  provided  with  publio 
seals,  had  no  application  to  a  notaiy.  He  has  to  provide  himself 
with  an  official  seal.  It  is  not  furnished  him  by  the  public* 
The  statute  is  silent  as  to  the  form  and  character  of  the  seal. 
He  may  adopt  a  seal,  with  such  an  inscription  as  his  judgment 
may  dictate  or  his  fancy  may  suggest.  It  must,  however,  be 
capable  of  making  a  definite  and  uniform  impression  on  the 
paper  on  which  the  certificate  is  written,  or  on  some  tenacious 
substance  attached  thereto,  so  that  when  a  question  arises  as  to 
the  genuineness  of  an  authentication,  it  may  be  determined  by 
reference  to  the  seal  in  the  possession  of  the  officer. 

The  judgment  of  the  circuit  court  is  affirmed,  with  costs. 

Judgment  affirmed. 
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SUBSTANTIAI.    COMPLUKCX    WITH    StATTTTB   A8   TO    FeMX   CoTBBT*8   Ao 

X50WLED6MX1IT  Is  essential  to  pass  title  to  her  land:  See  the  note  to  Living* 
^on  Y.  KetUUe,  41  Am.  Dec.  179;  Den  v.  Lewis,  47  Id.  338;  Hughes  v.  Lane, 
60  Id.  436,  and  other  cases  cited  in  the  notes  thereto.  And  generally  a  mar- 
ried woman's  deed  is  valid  only  when  executed  according  to  statute:  See  Cart 
V.  mUianu,  36  Id.  87;  ScoU  v.  PurceU,  39  Id.  453;  Pureell  v.  Ooshom,  49 
Id.  448;  Lindley  v.  Smith,  46  III.  527,  citing  Mason  v.  Brock.  That  the  ac- 
knowledgment  is  an  essential  part  of  a  married  woman's  deed,  and  that 
strict  compliance  with  the  statute  relating  to  acknowledgments  is  necessary 
to  divest  her  of  her  estate,  is  held,  citing  and  approving  the  principal  case,  in 
Selover  v.  Ameriecm  Rvssia  Commercial  Co.,  7  Cal.  275;  Leonis  v.  Lcuaarovich, 
55  Id.  57;  Canal  and  Dock  Co,  v.  Russell,  68  IlL  439.  Up  to  the  last  moment 
she  may  retract  the  execution  of  the  deed:  Selover  v.  American  Russia  Com' 
merdal  Co,,  supra, 

OmoBB  Taking  Acknowlkdohxnt  mvst  Amz  Ofroial  Sxal  to  give 
tt  validity:  See  the  note  to  Livingston  v.  KetteOe,  41  Am.  Deo.  17S. 
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[a  IXDZAVA,  91.] 

Pafxb  in  Cause  ib  Cokbidbsed  Filed  when  it  is  deliyered  to  the  clerk  of 

the  oonrt  to  be  kept  with  the  papers  in  the  cause. 

Caption  ot  Indictment  is  Sufficiently  Expucit  where  it  states  that  the 
indictment  was  found,  at  a  term  of  the  court,  by  certain  men  duly  im- 
paneled, sworn,  and  charged  as  grand  jurors  in  and  for  the  county  at 
that  term. 

Omission  of  Words  **of  oub  Lord"  after  Year  Named  in  Indiotmerv 
does  not  make  the  indictment  bad.  When  a  year  is  lAentioned  in  legis- 
lative or  judicial  proceedings,  without  naming  any  other  calendar,  tlie 
Christian  calendar  is  the  one  that  is  understood  to  be  used. 

Indictment  mat  Contain  Several  Counts  Charging  Same  Transaotiov 
in  different  modes,  although  the  offense  charged  may  amount  to  a  felony; 
and  the  prosecutor  may  give  evidence  relating  to  that  transaction,  and 
apply  it  to  whichever  count  of  the  indictment  it  will  sustain. 

Prosecutor  is  not  Compelled  to  Elect  upon  What  Count  He  will 
Proceed,  unless  it  appears  that  more  than  one  offense  is  charged  in  the 
indictment. 

Description  in  Indictment  Chargino  Larceny  of  Certain  County 
Orders,  which  states  the  amount  and  value  of  each  order,  and  that  it 
was  drawn  by  the  county  auditor  on  the  county  treasurer,  is  sufficients 

Indictment  for  Larceny,  Which  Charges  Felonious  Taxing  and  carry- 
ing away  of  the  property,  is  good,  although  it  does  not  contain  the  word 
"steal." 

Evidence  that  Stolen  Property  was  Found  upon  Defendant  i»  always 
admissible  in  prosecutions  for  larceny.  But  the  strength  of  the  pre- 
sumption which  it  raises  against  him  depends  upon  all  the  circumstances 
surrounding  the  transaction. 

8tatb  can  not  Prove  Particular  Acts  of  Bad  Conduct  against  the 
accused  in  a  criminal  prosecution.  Proof  of  his  general  character  only 
is  admissible. 
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Bbbob  to  the  Kosciusko  circuit  court.  The  opinion  Btatea 
the  case. 

J.  O.  Waipole,  D.  H.  Colerich,  and  E.  L.  WcUpole,  for  the 
plaintiff. 

D.  Wallace f  for  the  state. 

By  Court,  Pesedts,  J.  This  was  an  indictment,  found  in  the 
Allen  circuit  court,  against  Engleman,  for  larceny.  Upon  ap« 
plication  by  the  defendant,  a  change  of  venue  was  granted  to 
the  Kosciusko  circuit  court.  The  cause  was  there  tried,  and  the 
defendant  couTictdd.  He  prosecuted  a  writ  of  error  to  this 
court,  and  assigns  numerous  objections  to  the  proceedings 
against  him  below. 

He  contends  that  the  court  had  no  jurisdiction  of  the  cause, 
because  the  indictment  does  not  appear  to  have  been  filed  in  the 
Allen  circuit  court.  We  understand  a  paper  in  a  cause  to  be 
filed  when  it  is  delivered  to  the  clerk,  and  received  by  him,  to  be 
kept  with  the  papers  in  the  cause :  Bouv.  Law  Diet. ,  tit.  File.  In 
the  case  before  us,  the  transcript  made  by  the  clerk  of  the  Allen 
circuit  court  states,  that,  on  a  certain  day  of  a  certain  term  of  said 
court,  the  grand  jury  "presented  in  these  words  and  figures 
following,  to  wit;"  then  follows  a  copy  of  the  indictment.  It 
further  shows  that  process  was  issued  against  the  defendant; 
that  he  appeared,  *'and  it  being  demanded  of  him  how  he 
would  acquit  himself  of  the  charges,''  etc.,  "for  plea  thereto 
said  he  was  not  guilty  as  he  stood  charged  in  the  indictment 
aforesaid;"  that  he  entered  into  a  recognizance  for  his  appear- 
ance at  a  subsequent  term,  to  which  the  cause  was  continued; 
that,  at  that  term,  he  applied  for  and  obtained  a  change  of 
venue  to  the  Kosciusko  circuit  court;  to  which  court,  the  clerk  of 
the  Allen  circuit  court  was  ordered  to  transmit  the  papers  in  the 
cause,  with  a  transcript,  etc. ;  and  the  record  made  by  the  clerk 
of  the  Kosciusko  circuit  court  states  that  the  proceeding,  etc., 
in  the  Allen,  including  the  original  indictment  which  is  specially 
mentioned,  were  filed  in  the  Kosciusko  circuit  court;  and  there 
is  no  objection  that  all  the  papers  belonging  to  the  cause  were 
not  filed  there.  We  think  these  statements  sufficiently  show  that 
the  indictment  had  been  delivered  to,  and  received  in  his  official 
capacity  by,  the  clerk  of  the  Allen  circuit  court. 

Next  follows  a  series  of  objections  to  the  indictment  and  its 
caption.  It  is  said  that  the  caption  (being  the  preparatory 
statement  of  the  clerk  upon  the  record  preceding  the  copy  of 
the  indictment)  does  not  show  that  the  indictment  was  found 
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at  the  term  of  the  court  at  which  the  gmnd  jnxy  was  sworn.  It 
states  that  the  indictment  was  found  at  the  October  term,  1P46, 
by  certain  men  **  duly  impaneled,  sworn,  and  chaxged  as  grand 
jurors  in  and  for  the  county  of  Allen,  at  the  said  term."  We 
think  this  sufficiently  explicit.  And  here  we  may  notice  a  sup- 
posed discrepancy  in  the  decisions  in  The  State  y.  Hopkins^  7 
Blackf .  494,  and  The  State  y.  Paine,  May  tenn,  1848, 1  Ind.  163. 
The  difference  is  in  the  facts  of  the  cases,  not  in  the  principle 
of  decisions.  In  the  former  case  the  indictment,  as  returned 
into  court  by  the  grand  jury,  commenced  with  the  words  "  The 
grand  jury,"  etc.  In  the  latter  it  commenced  with  the  words 
^' State  of  Indiana,"  etc.,  "Hendricks  circuit  court,  October 
term,"  etc.  "  The  grand  jurors,"  etc.  This  fact,  borne  in 
mind,  will  dissipate  the  supposed  conflict  on  this  point. 

The  indictment  charges  the  offense  to  have  been  committed 
on  a  certain  day  of  a  certain  month,  **  in  the  year  eighteen 
hundred  and  forty-six,"  and  it  is  insisted  that  it  is  fatally  de- 
fective, in  omitting  the  words,  ''of  our  Lord"  between  the 
words  '*  year"  and  "  eighteen,"  and  a  decision  in  a  neighboring 
state  is  cited.  It  is  a  fact,  historically  known,  that  Christian 
nations  have  generally  adopted  the  Gregorian  calendar,  num« 
bering  the  years  from  the  birth  of  Christ.  This  is  a  Christian 
state,  and  has  adopted  the  same;  and  when  a  year  is  mentioned 
in  our  legislative  or  judicial  proceedings,  and  no  mention  is 
made  of  the  Jewish,  Mohammedan,  or  other  system  of  reckoning 
time,  all  understand  the  Christian  calendar  to  be  used.  For 
example,  the  constitution  of  the  United  States  declares  that  the 
importation  of  certain  persons  shall  not  be  prohibited  before 
the  year  1808;  and  that  of  Indiana  declares  that  Corydon  shall 
be  the  seat  of  government  till  1825.  These  are  important  docu- 
ments, demanding  the  greatest  certainty  and  precision  of  state- 
ment; yet  who  ever  heard  of  any  person  contending  that  the 
year  of  the  Union  was  meant  in  one  of  those  instances,  and  the 
year  of  the  state  in  the  other?  To  hold  an  indictment  bad  for 
the  omission  of  the  words  in  question  can  never  be  necessary 
to  the  safety  of  any  of  the  rights  of  the  accused,  and  would 
tend  to  bring  odium  on  judicial  proceedings.  We  think  the 
objection  not  valid. 

The  indictment  consists  of  several  counts,  each  chai^ging  a 
larceny;  and  hence,  it  is  insisted  that  it  should  have  been 
quashed.  It  is  proper  to  insert  several  counts  in  an  indict- 
ment, charging  the  same  transaction,  though  amounting  to  a 
felony,  in  differmt  modes,  in  order  to  meet  the  proofs  in  the 
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CBJe;  and  if  it  do  not  appear  that  different  tnaunotiona  oir 
felonies  are  charged,  the  indictment  should  not  be  quashed  for 
tnis  cause.  In  the  present  case,  it  does  not  appear  that  difSar- 
«Dt  transactions,  or  independent  offenses,  are  charged. 

The  defendant,  then,  before  going  into  trial,  and  without 
showing  any  cause  other  than  appeared  upon  the  face  of  the 
indictment,  moved  that  the  prosecutor  be  required  to  elect  upon 
which  count  of  the  same  he  would  proceed;  but  the  court  over- 
ruled the  motion.  If  the  indictment  charged  but  one  transac- 
tion in  different  modes,  the  prosecutor  had  a  right  to  give  the 
evidence  relating  to  that  transaction,  and  apply  it  to  whichever 
count  of  the  indictment  it  would  sustain;  and  as  it  did  not  ap- 
pear, at  the  time  the  motion  was  made,  that  different  transao* 
tions  were  charged,  the  court  did  right  in  refusing  it.  If,  when 
the  prosecutor  brought  forward  his  evidence,  it  tended  to  prove 
distinct  larcenies,  which  might  be  embraced  by  the  charges  in 
the  indictment,  the  prosecutor  might  then  have  been  compelled 
to  elect  as  to  which  of  the  larcenies  he  would  rely  upon  on  the 
trial,  and  to  confine  his  evidence  to  that:  See  2  Buss,  on  Cr. 
696. 

A  witness  was  alleged  to  be  absent,  and  a  motion  was  made 
*and  refused  for  a  continuance  of  the  cause  to  the  next  term  of 
the  court.  We  think  the  affidavit  on  which  the  motion  was 
predicated,  supposing  the  matter  alleged  as  susceptible  of  proof 
by  the  witness  to  be  of  importance,  insufficient  to  justify  a  con- 
tinuance to  a  succeeding  term.  It  might  have,  for  a  day  or  two, 
had  such  an  indulgence  been  asked  and  an  attachment  for  the 
witness  prayed;  though  of  this  we  can  not  judge,  as  neither  the 
time  when,  nor  the  court  or  term  to  which,  the  witness  had  been 
subpoenaed,  is  stated.  It  is  affirmed  that  "he  had  been  sub- 
poenaed in  the  case,"  but  whether  at  one  of  the  several  terms  at 
which  the  cause  had  been  pending  in  Allen  county,  or  to  that 
of  the  trial  in  Kosciusko,  is  not  shown. 

The  charge  in  the  indictment  is  a  larceny  of  certain  county 
orders,  and  it  is  urged  that  the  description  of  those  orders  is 
not  sufficiently  particular.  The  first  and  one  of  the  most  gen- 
eral of  the  counts  in  the  indictment  describes  them  as  follows: 
That  the  said  Charles  Engleman,  late,  etc.,  on,  etc.,  at,  etc., 
^*five  county  orders,  drawn  by  the  auditor  of  the  county  of 
Allen,  in  the  state  of  Indiana,  on  the  treasurer  of  said  Allen 
county,  one  of  these  county  orders  being  of  the  denomination 
of  eighty-seven  dollars  and  twenty-seven  cents,  and  of  the  value 
of  twenty-five  dollars;  one  other  of  said  couniy  orders,  being 
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of  {he  denomination/'  etc.  (describing  each  remaining  order 
after  the  manner  of  the  first),  **  of  the  personal  goods  of/'  etc., 
**  then  and  there  being  foond,  then  and  there  feloniously  did 
take  and  carry  away,  contrary/'  etc. 

Other  counts  give  the  dates  of  the  acceptances  of  the  orders, 
ihe  names  of  the  payees,  the  name  of  the  treasurer,  etc.,  but  we 
think  the  count  we  have  copied  sufficient.  These  orders,  having 
^teen  taken  from  the  possession  of  theowners,  could  not  beexpected 
to  be  described  by  them  with  great  particularity;  and  in  prosecu- 
tions for  the  larceny  of  property  of  this  character,  were  it  the  requi- 
sition generally,  that  the  stolen  property  must  be  described  with 
the  same  completeness  required  in  prosecutions  for  forgery,  few 
could  be  sustained.  That  a  description  as  general  as  that  in  the 
above  count  is  sufficient,  The  CommonweaUh  v.  Itichards,  1  Mass. 
837,  establishes.  That  was  a  prosecution  for  the  larceny  of  a 
banknote.  Per  Sedgwick,  J. :  "The  indictment  alleges  that  the 
defendant  stole  a  bank  note  of  the  value  of  ten  dollars,  of  the 
goods,  chattels,  etc.  This  is  a  sufficient  allegation  of  property 
and  value,  and,  in  my  opinion,  as  particular  a  description  as  the 
law  requires."  Dana,  C.  J. ,  and  Thatcher  and  Strong,  JJ. ,  con- 
curred. The  count  under  consideration  omits  the  word  ''  steal," 
and  this  is  objected  to;  but  it  charges  a  felonious  taking  and* 
carrying  away  of  the  property,  which  is  larceny. 

Certain  papers,  purporting  to  be  Allen  county  orders,  were 
read  in  evidence  to  the  jury,  and  it  is  objected  that  there  was 
not  sufficient  proof  of  their  genuineness  to  justify  their  being 
so  read.  The  record  does  not  purport  to  contain  all  the  evi- 
dence given,  and  hence  we  can  not  say  there  is  any  force  in 
this  objection. 

The  court  instructed  the  jury  as  follows:  "  If  the  jury  believe, 
from  the  evidence,  that  the  defendant  was  in  possession  of  the 
orders  of  the  Townlys,  or  any  part  of  them,  as  charged  in  the 
indictment,  within  a  period  of  four  or  five  months  after  the 
time  they  are  alleged  to  have  been  stolen,  and  that  they  were 
stolen  on  or  about  the  time  alleged,  and  the  defendant  haa 
/ailed  to  show  how  he  came  by  them,  he  having  it  in  his  power 
to  explain  his  possession  if  it  was  an  honest  one,  such  posses- 
ion is  a  circumstance  from  which  the  jury  are  authorized  to 
taise  a  presumption,  in  connection  with  the  other  circumstances 
m  the  case,  to  weigh  against  the  defendant." 

This  instruction  we  think  unobjectionable.  The  fact  that 
stolen  property  is  found  upon  a  person  may  always  be  given  in 
evidence  in  a  prosecution  for  the  larceny  against  him,  and  must 
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always  be  consistent  with  his  guilt;  but  the  strength  of  the  pre- 
sumption which  it  raises  against  the  accused,  or  whether  any  at 
all,  depends  upon  the  length  of  time  that  may  have  elapsed  be- 
tween the  larceny  and  the  finding,  considered  in  connection 
with  the  character  of  the  property,  the  explanations,  or  the 
want  of  them,  by  the  defendant — ^indeed,  all  the  circumstances 
surrounding  the  transaction.  See  the  cases  collected  upon  this 
^int  in  1  Phil.  Ey.  169,  Cowen  &  Hill's  notes,  826.  No  cer- 
tain lapse  of  time  can  be  designated,  applicable  alike  to  all 
cases,  as  raising,  or  otherwise,  ihe  presumption  of  guilt,  from 
the  possession  of  stolen  goods. 

But  one  more  point  remains  to  be  considered.  On  the  trial 
the  defendant  called  witnesses  to  his  general  good  character. 
The  state  was  permitted,  on  cross-examination,  over  the  objec- 
tion of  the  defendant,  to  prove  particular  acts  of  his  bad 
conduct.  This  was  wrong.  The  defendant  could  not  prove 
particular  acts  of  good,  nor  the  state  of  his  bad,  conduct:  1 
Ch.  Crim.  L.  674;  2  Buss,  on  Cr.  704;  1  Greenl.  Ev.  126;  1 
Phil.  Ev.  177,  Cowen  k  Hill's  notes,  343;  Redman  €lal.Y.  The 
State,  1  Blackf .  96. 

The  judgment  of  the  court  below  must  be  reversed. 

The  judgment  is  reversed. 


JoiKDEE  OF  Skvkbal  Distimct  Ofrksss  IK  Savx  iNDiciMXirr,  wherv 
they  belong  to  the  same  claaa:  See  Hampton  v.  SttUe^  47  Am.  Dec.  599,  note 
601,  where  other  cases  are  collected.  The  principal  case  is  cited  in  Qr^jjUh  v. 
BtcUe^  36  Ind.  407,  to  the  point  that  felonies  belonging  to  the  same  class  may  be 
charged  in  different  counts  in  the  same  indictment;  and  in  McGregor  v.  StaUt 
16  Id.  11,  as  stating  the  general  proposition  that  separate  felonies  should  not 
be  charged  in  one  indictment,  without  the  proper  qualification. 

Caftion  to  Inbiotmsnt,  What  should  Show:  See  Suue  v.  Nixon,  46  Am. 
Dec  135,  note  138,  where  other  esses  are  collected. 

Indictmbkt  must  Show  that  Grand  Jctrobs  webb  Imfakxued  for  the 
county  in  which  it  was  found:  Mau-wm-maU'ne'bah  v.  UniUd  SUUea,  89 
Am.  Dec.  279. 

PosssssioN  or  Stolkn  Goods  as  Evidbncs  of  Labcknt:  See  Common^ 
wealth  y.  Montgomery,  45  Am.  Dec.  227,  note  229,  where  other  cases  are  col- 
lected. The  principal  case  is  referred  to  in  JIaU  t.  State,  8  Ind.  442;  for  a 
correct  instruction  as  to  the  effect  to  be  given  to  the  finding  of  stolen  prop* 
erty  in  the  possession  of  the  accused,  a  short  time  after  the  larceny. 

The  fbincipal  case  is  cited  in  Johnson  v.  Cratr/ordsville  He,  R,  R,  Co.,  11 
Ind.  284,  to  the  point  that  the  filing  of  a  paper  is  the  delivery  of  it  to  the 
officer,  at  his  office,  to  be  by  him  kept  as  a  paper  on  file;  in  Whitney  v.  State, 
10  Id.  404,  to  the  point  that  the  instrument  constituting  the  basis  of  a  prose- 
cution should  be  described  with  certainty  in  the  official  accusation,  if  pos- 
sible, and  if  it  is  not  possible  to  so  describe  it,  then  that  fact  should  be 
siated  as  an  excuse  for  not  doing  bo;  in  Melntirt  v.  State,  Id.  27,  to  the  point 
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tfaa*  other  partioikr  acte  of  bad  oondnct  can  not  ba  giTen  in  avidenee  againat 
an  accuaed  paraon;  in  Terry  v.  iStote,  13  Id.  71»  aa  approTing  tha  dedakm  that 
whera  the  indictment  averred  that  the  defendant  atole  a  bank  note  of  tha 
value  of  ten  dollars  the  description  of  the  property  stolen  waa  safficiently 
particular;  in  Jones  v.  SUUe,  11  Ind.  359»  in  support  of  tha  inroposition  that  it 
ia  by  no  maans  clear  that  an  indictment  for  having  oountarfeit  money  in  poe- 
seasion  with  intent,  etc.,  must  describe  the  bills  with  the  same  minntenesa 
that  is  required  in  an  indictment  for  paaaing  oountei'feit  biUs;  in  Betd  v.  StaU^ 
6  Id.  204,  it  is  cited  in  support  of  the  statement  that  where  an  indictment  ia 
found  in  one  circuit  court,  and  the  record  of  that  court  shows  that  the  defend* 
ant  was  arraigned  tiieie,  if  the  venue  is  afterwards  changed  to  another  cir- 
cuit court,  it  will  not  be  necessary  to  raoord  tlie  indictment  in  the  hotter 
court.  Where  the  record  shows  that  the  arraignment  and  plea  occurred  in 
the  first-named  court,  they  need  not  be  repeated  in  the  latter;  in  C<nn9non' 
wealth  V.  Voran,  14  Gray,  38,  it  is  cited  to  the  point  that  where  the  word 
"year"  is  introduced  to  fix  the  period  of  an  event,  the  Ghristiaa  fnlf«Ml4''  ia 
to  ba  regarded  as  the  one  intended. 


HoBBS  V.  Beavebs. 

[2  IMDUMA,  149.] 

8HxaiFf  Seluno  unbeb  Execution  is  not  Obuoed  to  Take  Bid  of  aa 
irresponsible  person. 

Bbtusal  of  Shsriff  to  Crt  Bid  Madb  bt  Strangeb,  unless  the  latter 
would  make  himself  known  or  give  some  evidence  of  his  ability  to  con- 
form to  the  terms  of  the  sale,  does  not  render  the  sale  void  on  account 
of  the  property  being  aold  to  a  person  who  was  not  the  highest  bidder. 

IBbbob  to  the  La^^nge  circuit  court.    The  opinion  states  the 


c7.  B,  Howe  and  W.  H,  Combes^  for  the  plaintiff. 
H.  Cooper,  for  the  defendant. 

By  Court,  Smith,  J.  This  was  an  action  of  disseisin  farought 
by  Beavers  against  Hobbs.  Verdict  and  judgment  for  the 
{daintiff.  The  plaintiff  Laving  proved  his  title  to  the  land  in 
controversy  by  certain  deeds  dated  in  1836,  rested  his  case. 
The  defendant  claimed  the  premises  in  controversy  by  yirtue  of 
a  sheriff's  deed  made  pursuant  to  a  sale  under  an  execution 
ivhich  had  issued  upon  a  judgment  in  favor  of  one  Fury  against 
the  plaintiff  and  others. 

The  main  question  being  whether  the  sale  under  the  execu- 
tion was  valid,  some  parol  testimony  was  offered,  with  the  view 
of  proving  that  the  sale  was  fraudulent,  because  a  higher  bid 
was  offered  than  that  at  which  the  premises  were  struck  off  to 
the  defendant  Hobbs.  It  was  proved  that  a  stranger,  unknown 
to  any  of  the  parties,  bid  ten  dollars  higher  than  Hobbs;  but 
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the  sheriffy  at  the  suggestion  of  ilie  attorney  for  the  exeoatioB 
plaintiff,  refused  to  cry  the  hid  unless  the  said  stranger  would 
make  himself  known,  or  give  some  eridence  of  his  ability  to 
conform  to  the  terms  of  the  sale. 

With  reference  to  this  eTidenee,  the  court  instructed  the  jury 
that  they  had  a  right  to  inquire  into  the  improper  conduct  of 
the  sheriff  who  made  the  sale,  and  if  they  found  it  was  not 
made  to  the  highest  bidder,  but  that  another  person  bid  tea 
dollars  higher^  and  the  attorney  of  the  execution  plaintiff,  in 
the  presence  of  Hobbs,  the  defendant,  prevented  it  from  being 
taken  by  the  sheriff,  ilie  plaintiff  in  this  suit  would  be  entitled 
to  recover. 

We  think  this  instruction  was  improper,  and  calculated  to 
mislead  the  jury.  There  was  no  evidence  of  any  improper 
conduct  of  the  sheriff,  and  the  mere  fact  that  some  one  bid  ten 
dollars  higher  than  the  purchaser  to  whom  the  property  was 
struck  off,  would  not  necessarily  render  the  sale  void.  A  shet* 
iff,  in  making  sales  upon  execution,  is  not  obliged  to  take  the 
bid  of  an  irresponsible  person;  and  to  prove  that  he  acted 
f raudulentiy  in  refusing  to  ciy  a  bid  under  drcumstanoes  like 
those  in  this  case,  it  should  at  least  be  shown  that  the  i)er8on 
offering  to  bid  was  responsible. 

The  judgment  is  reversed,  with  costs.    Cause  remanded,  ete. 


State  Bank  of  Indiana  v.  Younq  et  al. 

[3  IKDIAXA,  171.1 

Court  of  Chancebt  can  not  Correct  Mibtaks  Mjldb  bt  Clerk  in  enters 
ing  in  the  record  the  judgment  of  a  court  of  law. 

Wherk  Judgment  is  Rendered  Pursuant  to  Previous  Parol  Agrsb- 
MENT,  the  rendition  of  the  judgment  puts  an  end  to  the  parol  agreement, 
and  the  party  in  whose  favor  the  judgment  is  rendered  is  estopped  from 
saying  that  it  does  not  accord  with  the  previous  parol  oontraet. 

Where  Clerk  has  Omitted  to  Make  Entry  or  Fiuho  or  Pleas  which  an 
on  file  among  the  papers  in  a  cause,  a  court  of  law  may  have  the  mis- 
prision amended  at  any  time  when  propel  application  is  made. 

Appeal  from  the  Owen  cironit  court.    The  opinion  states  tlis 
case. 

S.  B.  Oookins  and  A.  Kinney,  for  the  appellant. 

G.  Hester  and  D.  Wallace j  for  the  appellees. 

By  Court,  Blacxpobd,  J.    This  was  a  bill  in  chanoeiy  filed  m 
the  Owen  circuit  court  by  the  appellant  against  the  appelli 


Wi  Statk  Bank  of  Indiana  v.  ToxTKa     (Indiana, 

▲  temponury  isjuncUon  to  xMtnfn  At  pgoesentlan  irf  a  oerfain 
writ  of  error  sued  out  by  the  defendants  was  granted,  and  an 
answer  was  afterwards  filed.  The  cause  was  submitted  to  the 
court  upon  bill,  answer,  and  depositions.  The  injunction  was 
dissolved  and  the  bill  dismissed. 

The  bill  states  that  the  bank  sued  the  appellees,  in  the  Owen 
circuit  coiui;,  on  a  promissory  note;  that  the  defendants  filed 
several  pleas  in  bar  of  the  action,  upon  which  issues  were 
joined;  that  during  the  trial,  at  the  September  term,  1841,  the 
parties  agreed  to  compromise  the  suit  upon  the  following  terms, 
viz. :  that  the  jury  should  be  discharged,  that  the  defendant! 
would  abandon  their  defense,  and  would  give  the  plaintiff  a 
judgment  therein  for  the  amount  of  the  note,  with  interest  and 
costs,  in  consideration  that  the  defendants  should  have  a  stay 
of  execution  for  a  certain  time;  that,  thereupon,  the  plaintiff  and 
defendants  appeared  in  court,  and  the  court,  at  the  request  of 
the  parties,  discharged  the  jury;  that  the  defendants  then  and 
there  in  open  court  gave  the  plaintiff  a  judgment  for  the  amount 
of  the  note,  interest,  and  costs,  accoiding  to  and  in  pursuance 
of  said  agreement;  that  the  covact  gave  judgment  accordingly; 
and  that  the  plaintiff  entered  a  stay  of  execution  as  agreed  on. 

The  bOl  further  states  that,  by  some  mistake  of  the  clerk  of 
the  court,  the  judgment  was  not  entered  by  the  clerk  as  given 
by  the  court,  but  that  the  same  was  entered  as  having  been 
given  by  nil  dicU;  that  the  record  does  not  show  the  impaneling 
or  discharge  of  the  jury;  that  the  defendants  fraudulently,  in 
the  plaintiff's  absence,  and  without  notice  to  her,  caused  the 
court,  at  the  October  term,  1845,  to  enter  of  record,  nunc  pro 
tunc,  that,  at  the  September  term,  1841,  certain  pleas  which  were 
on  the  files  among  the  papers  in  said  cause  were  filed,  the  filing 
of  which  the  clerk  had  omitted  to  notice  on  the  order  book. 

The  bill  also  states  that  the  bank  had  performed  her  part  of 
said  agreement;  that  the  defendants  had  not  kept  their  part, 
but  had  sued  out  a  writ  of  error  to  said  judgment;  and  that,  as 
the  record  does  not  show  the  said  agreement  for  the  compro- 
mise of  the  suit,  which  agreement  was  not  reduced  to  writing,  but 
was  immediately  carried  into  execution  by  the  giving  of  said 
judgment,  there  is  nothing  in  the  record  by  which  the  same  can 
be  amended  by  a  court  of  law. 

The  bill  sets  out  the  record  of  said  judgment,  which  record  ia 
as  follows:  **  The  plaintiff  appears  by  Kinney,  Wright,  and  Oook- 
ins,  attorneys,  and  the  defendants,  except  the  said  John  John- 
eon,  by  Champer,  Hester,  Secrest,  and  Bollman,  their  attorneys. 


May,  1850.]  State  Bank  of  Indiana  t;.  Younq.  603 

but  say  nothing  in  bar  or  predndon  of  the  plaintiff's  action 
hereof  against  them,  and  the  evidence  being  seen,  and  the 
court  being  snfSdentij  advised  of  and  concerning  the  premises, 
it  is  therefore  considered  bj  the  court  here,  that  the  plaintiff  re- 
cover of  the  defendants  (except  said  Johnson,  who  appears 
from  the  sheriff's  return  not  to  have  been  served  with  process) 
the  sum  of  three  thousand  seven  hundred  and  eighty-seven  dol- 
lars and  thirty-six  cents,  being  the  amount  of  the  note  and  in- 
terest thereon  and  costs  of  protest,  together  with  her  costs  by 
her  in  this  suit  expended,  taxed  at  sixteen  dollars  and  fifty- 
one  cents,  and  the  defendants  in  mercy,  etc.  It  is  agreed 
by  the  parties  to  this  judgment,  with  the  assent  of  the  court, 
that  there  shall  be  a  stay  of  execution  for  the  term  of  four  years, 
without  security,  upon  condition  that  the  defendant,  at  the  ex- 
piration of  one  year,  pay  one  fourth  of  the  amount  thereof, 
with  interest  on  the  whole  amount  to  that  time;  at  the  expira- 
tion of  two  years  from  this  date,  they  pay  one  other  fourth 
thereof,  with  interest  on  the  whole  balance  to  that  time;  at  the 
expiration  of  three  years  from  this  date,  they  pay  one  other 
fourth  thereof,  with  interest  as  aforesaid;  and  at  the  expiration 
of  four  years,  they  pay  the  residue  of  said  judgment,  and  in- 
terest, with  costs.  And  in  case  of  failure  of  the  defendants  to 
pay  either  of  the  said  installments  for  sixiy  days  after  the  same 
shall  be  due  by  the  terms  of  this  agreement,  the  plaintiff  shall 
have  a  right  to  execution,  as  if  this  agreement  had  not  been 
made." 

The  bill  prays  that  the  record  may  be  so  amended  as  to  show 
the  impaneling  and  discharge  of  the  jury,  and  the  abandoning 
of  their  defense  by  the  defendants,  and  the  giving  of  said  judg- 
ment on  said  note  by  agreement.  There  is  also  a  prayer  that 
ihe  defendants  be  enjoined  from  prosecuting  their  said  writ  of 
error,  and  for  general  relief. 

We  think  that  the  case  made  by  this  bill  is  not  within  the 
jurisdiction  of  a  court  of  chancery.  The  bUl  states  that  the 
jr^dgment  was  correctly  rendered,  in  the  presence  of  both  par- 
ties, according  to  the  agreement.  The  gravamen  of  the  bill  is, 
that  the  clerk  of  the  court  made  a  mistake  in  entering  the  judg- 
ment which  the  court  had  rendered.  If  there  be  such  clerical 
"mistake,  it  can  not  be  corrected  by  a  court  of  chancery.  This  is 
suowu  by  the  cases  of  ShoUinhirk  v.  Wheeler,  3  Johns.  Ch.  275, 
and  The  Bank  of  Tenntissee  v.  Patterson,  8  Humph.  363. 

The  complainant's  counsel  contend  that  the  object  of  the  bill 
is  to  enforce  performance  of  the  parol  agreement  of  compro- 
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mise.  It  does  not  appear  to  xm  that  the  hill  can  he  sustained 
on  that  ground-  We  need  not  inqnire  whether  the  parol  agree* 
ment  is  such  a  me  as  a  court  of  chancery  could,  under  any  cir- 
cumstances, specifically  enforce.  The  bill  shows  that  after  the 
parol  agreement  was  made,  the  parties,  in  pursuance  of  it, 
appeared  in  court,  and  had  a  judgment  rendered  in  the  cause 
for  the  phiintiff.  The  rendition  of  that  judgment  put  an  end 
to  the  previous  parol  agreement  on  the  subject.  For  the 
terms  of  that  judgment  we  must  look  to  the  records  alone  of  the 
court  that  rendered  it.  The  plaintiiST  is  estopped  from  saying 
that  the  judgment  does  not  accord  with  the  previous  parol  con- 
tract. In  the  case  of  a  mere  written  agreement,  neither  party  is 
permitted  to  say  that  the  terms  previously  agreed  upon  by  parol 
were  different  from  those  shown  by  the  agreement  in  writing, 
and  he  will,  therefore,  notwithstanding  the  written  agreement, 
resort  to  the  one  by  parol.  The  rule  is  the  same  a  /ariiori  in 
the  case  of  a  record. 

What  the  bill  says  as  to  the  entxy  made  in  the  record  relative 
to  the  filing  of  the  pleas,  is  not  material.  The  pleas  were  on 
file  among  the  papers  in  the  cause,  but  the  clerk  had  omitted  to 
make  an  entry  of  their  being  filed.  The  court  of  law  surely 
could  have  that  misprision  amended  at  any  time  when  proper 
application  was  made.  If  the  amendment  was  objectionable 
for  the  want  of  notice  to  the  bank  of  the  motion,  as  is  insisted 
upon  by  her  counsel,  she  should  have  applied  to  the  court  of 
law,  on  that  ground,  to  set  the  amendment  aside. 

We  think  the  decree  dissolving  the  injunction  and  dismisBing 
the  bill  is  unobjectionable. 

The  decree  is  affirmed  with  costs,  etc. 


Judgments  of  Coubts  or  Reoord  can  not  be  CoNTBADicna>  or  falaified 
by  proof  aliunde:  See  Bank  of  Tennessee  v.  Patterson^  47  Am.  Dec.  618,  note 
622,  where  other  cases  are  collected. 

CouKT  OF  Chancery  will  not  Intebfeke  to  Gobbect  Clbbigal  Mis* 
TAKE  made  by  the  clerk  in  entering  a  judgment  of  a  coort  of  law:  Cooper  ▼• 

BuUerfieid,  4  Ind.  424,  citing  the  principal  case. 

Amendment  of  Judgment:  See  StnUh  y«  Redus^  44  Am.  Deo.  429^  nofta 
431,  where  other  cases  are  collected. 


Smith  et  al.  v.  Blatohford. 

[2  iMSIAlfA,  184.] 

AiTACHiiENT  Suit  is  a  Suit  inteb  Pastes  and  not  in  rem,  and  can  obly 
aAet  the  parties  in  it  and  theur  privies. 
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Wmenm  PnrDmor  ot  ax  Attacbmxst  oait  be  FLtAmp  v  AnmiisRY 

in  any  case,  quart. 
Fact  that  PLAiKTms  in  Two  Suits  abb  Diffbrent  Ib  prima  /aeU  an 

objection  to  a  plea  of  the  pendency  of  another  suit  for  the  same  cauae. 

And  to  oTercome  that  objection,  the  plea  shoald  show  that  the  debt  due 

WM  rabjeot  to  the  attachment  suit. 
Wbbbb  Oa&kisbbb  in  Attaokxent  Answkbs  that  Obuclatiov  was  As- 

siGNXD  before  he  was  sumuioned,  the  attachment  plaintiff  can  not  reply 

that  the  gamiahee  had  no  notice  of  the  aaaignment  until  after  he  was 

summoned. 
To  Cbarob  Dkbtob  with  Dutt  of  Patment  to  Assionee,  notice  is  indii- 

pensable;  but  an  attachment  of  the  debt  in  his  hands  by  any  creditor  of 

the  assignor  will  not  entitle  snch  creditor  to  a  priority  of  right  if  the 

debtor  receires  notice  of  the  assignment  pendente  liUf  and  in  time  to 

arail  himself  of  it  in  discharge  of  the  snit  against  him. 
Commencement  of  Suit  bt  Assignee  of  Kotb  is  Notice  to  the  garaisheei 

of  the  assignment. 
In  Action  on  Note  Made  and  Indobsed  in  Ohio,  the  laws  of  that  state 

most  govern. 
Whebe  Pabtt  Sdbs  on  Kote  as  Assionbb  of  a  Fibm,  the  declanition 

need  not  set  out  the  names  of  the  perMms  composing  the  firm. 

Ebbob  to  the  Marion  circuit  court.    The  opinion  states  the 

caBo. 

0.  H.  Smith,  for  the  plaintiffs. 
8.  Tandes,  for  the  defendant. 

By  Court,  Blagkfobd,  J.  This  was  an  action  of  oBBtimpaUf 
commenced  in  April,  1848.  The  suit  was  brought  by  Richard 
M.  Blatchford  against  Thomas  M.  and  Charles  0.  Smith.  The 
declaration  states  that  the  defendants,  on  the  eleventh  of  Janu- 
ary, 1847,  at  Cincinnati,  state  of  Ohio,  to  -mi,  at, etc.,  made  their 
promissory  note,  by  which  they  promised  to  pay,  six  months  after 
date,  to  the  order  of  certain  persons  using  the  name  and  style 
of  H.  S.  Blatchford  &  Co.,  the  sum  of  one  hundred  and  seventy* 
nine  dollars;  that  afterwards,  on  the  same  day,  and  before  the 
note  became  due,  at  Cincinnati  aforesaid,  to  wit,  at,  etc.,  the 
payees,  by  their  said  name  and  style  of  H.  S.  Blatchford  &  Co., 
assigned  the  note  to  the  plaintiff.  The  declaration  sets  out  the 
statute  of  Ohio  relative  to  promissory  notes,  which  statute  en* 
acts,  inter  alia,  that  notes  like  that  here  declared  on  are  negotia- 
ble l)y  indorsement;  that  the  indorsee  may  sue  in  his  own  name, 
and  Uiat  if  the  indorsement  be  made  before  the  note  falls  due, 
the  maker  may  claim  against  the  indorsee  any  payment  made  to 
the  payee  before  the  indorsement,  of  which  payment  the  indorsee 
bad  notice  before  the  indorsement.    The  declaration  then  al- 
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l^;e8,  in  the  wmal  foim,  the  defendant's  liabiliiy  to  pay  the  note, 
and  their  non-payment  of  the  same. 

The  defendants  pleaded  in  abatement  as  follows:  That  before 
they  had  notice  of  the  assignment  of  the  note,  and  before  the 
commencement  of  the  action,  to  wit,  on  the  twenty-seventh  of 
Miarch,  1847,  one  Isham  Keith  commenced  an  action  of  foreign 
attachment,  in  the  Wayne  circuit  court,  against  the  payees  of 
the  note,  for  a  certain  debt  of  two  hundred  and  seventy-one  dol- 
lars, due  by  the  payees  to  said  Keith;  that,  on  the  day  last  men- 
tioned, said  Keith  filed  his  affidavit,  setting  forth,  among  other 
things,  that  Thomas  M.  Smith  (one  of  the  now  defendants)  was 
indebted  to  said  payees  by  note,  upon  which  affidavit  a  summons 
was  issued,  directing  the  sheriff  of  Marion  county  to  summon 
said  Thomas  M.  Smith  to  appear  as  garnishee,  etc.,  to  answer 
under  oath,  as  to  the  rights  and  credits  of  the  said  payees  in  hie 
hands;  that  said  summons  was  served  before  the  defendants  had 
notice  of  said  assignment,  and  before  the  present  action  of  as- 
sumpsit  was  commenced,  to  wit,  on  the  fourth  of  April,  1847; 
that  said  writ  of  foreign  attachment  was  still  pending;  and  that 
the  debt  for  which  the  attachment  issued  was  the  same  debt  now 
sued  for.  This  plea  was  sworn  to  by  the  defendants.  There 
was  another  plea  which  requires  no  further  notice,  as  it  is  sim- 
ilar to  the  one  above  set  out.  General  demturers  to  the  pleas, 
and  the  demurrers  sustained.    Final  judgment  for  the  plaintiff. 

The  plea,  which  we  have  above  described,  is  a  plea  of  the  pend- 
ency of  a  suit,  previously  commenced,  for  the  same  cause.  The 
pending  suit  pleaded,  which  is  an  attachment,  is  a  suit  inter 
partes  and  not  in  rem;  and  it  can,  therefore,  only  affect  the 
parties  in  it  and  their  privies:  Manhin  v.  Chandlery  2  Brock.  125 
Whether  the  pendency  of  an  attachment  can,  in  any  case,  be 
pleaded  in  abatement,  is  very  doubtful.  That  it  can  not,  is  ex- 
pressly decided  in  Crawford  v.  Slade^  9  Ala.  887  [44  Am.  Dec. 
463].  According  to  that  case,  a  pending  attachment  is  a  cause 
only  for  suspending  the  suit  to  which  it  is  pleaded  until  the  at- 
tachment is  determined.  The  plea  before  us,  however,  will  be 
examined,  as  if  there  were  no  question  but  that  the  matter  of 
it,  if  otherwise  unobjectionable,  might  be  pleaded  in  abatement. 

The  fact  that  the  plaintiffs  in  the  two  suits  are  different  is, 
prima  facie,  an  objection  to  the  plea.  To  overcome  that  objec- 
tion, the  plea  should  show  that  the  debt  due  by  the  note  was 
subject  to  the  attachment  suit.  It  appears  by  the  pleadings, 
that  the  note  was  assigned  before  the  issuing  of  the  attachment 
But  the  defendants  contend  that,  as  they  had  no  notice  of  tha 
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assignment  until  after  the  garnishee  was  summonedy  the  debt 
due  by  tlie  note  was  subject  to  the  attachment.  That  argument 
is  based  on  the  statutory  provision,  which  says  that  the  maker 
of  a  note  may  set  up  any  legal  or  equitable  defense,  which  he 
had  against  the  payee  before  notice  of  the  assignment:  B.  S. 
1843,  p.  577.  We  have  heretofore  held,  under  a  similar  statute, 
that,  where  an  obligor,  summoned  in  an  attachment  suit  as 
garnishee,  answered  that  the  obligation  was  assigned  before  he 
was  simimoned,  the  attachment  plaintiff  could  not  reply  that 
the  garnishee  had  no  notice  of  the  assignment  until  after  he  was 
summoned:  Smiih  y.  Wright,  6  Blackf.  550.  In  Massachuoetts^ 
an  assignment  of  a  note  operates,  per  ae,  as  an  equitable  trans- 
fer of  the  note.  Notice  is,  indeed,  indispensable  to  charge  the 
debtor  with  the  duly  of  payment  to  the  assignee;  so  that  if, 
without  notice,  he  pays  the  debt  to  the  assignor,  or  it  is  reooy- 
ered  by  process  against  him,  he  will  be  discharged  from  the 
debt.  But  an  arrest  or  attachment  of  the  debt  in  his  hands  by 
any  creditor  of  the  assignor,  will  not  entitle  such  creditor  to  a 
priority  of  right,  if  the  debtor  receives  notice  of  the  assignment 
pendente  lite,  and  in  time  to  avail  himself  of  it  in  discharge  of 
the  suit  against  him:  Story's  Confl.  L.,  sec.  396.  In  the  case 
before  us,  the  commencement  of  the  assignee's  suit  was  notice 
to  the  defendants  of  the  assignment  of  the  note,  and  the  plea 
shows  that  the  notice  was  in  time  to  have  enaEled  the  defend- 
ants to  defeat  the  attachment. 

But  even  if  the  plea  would  be  valid  in  a  case  governed  by  our 
statute,  that  circumstance  would  not  benefit  the  defendants. 
The  note  in  question  was  made  and  indorsed  in  Ohio,  and  the 
law  of  that  state,  which  is  set  out  in  the  declaration,  must  gov- 
ern the  case:  Burrows  v.  Hannegan,  1  McLean,  315;  WUliams  v. 
Wade,  1  Met.  82;  Yeatman  v.  CuUen,  5  Blackf.  240.  The  Ohio 
statute,  as  to  notes,  is  similar  to  the  law  merchant;  and  there  can 
be  no  doubt  but  that  where,  under  the  law  merchant,  a  promis- 
sory note  is  assigned  before  it  falls  due,  the  assignee's  suit  on 
the  note  is  protected  against  such  pleas  as  the  one  before  us. 

The  defendants  refer  to  the  case  of  Covert  v.  Nelson,  8  Blackf. 
?G5,  but  we  need  not  now  examine  that  case,  as  it  was  decided 
under  our  statute  and  is  not,  therefore,  applicable.  The  dec- 
laration is  objected  to,  because  the  names  of  the  assignors  com- 
posing the  finn  are  not  set  out.  That  objection  is  not  tenable: 
Stout  V.  fficka,  5  Id.  49. 

The  judgment  is  affirmed,  with  five  per  cent,  damages  and 
costs. 
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CoMTBAcr  n  Ck>yxBnD  ahd  Correitkd  bt  Laws  of  Sxatb  where  it  is  to 
be  performed:  See  Larrabee  ▼.  TaiboU,  46  Am.  Dea  637;  Jordan  v.  Thorn- 
ion,  44  Id.  546,  note  649,  where  other  cases  are  referred  to.  The  principal 
case  is  cited  in  AfendenhaU  v.  ChUdy,  18  Ind.  151,  to  the  point  that  a  com- 
plaint on  a  promissory  note,  which  alleges  it  to  have  been  made  and  indorsed 
in  MissiBsippi,  should  set  forth  the  laws  of  that  state  goreming  tnmsfers  of 
notes  of  that  kind. 

Pending  Attaohmznt,  Plxa  of,  in  Abatekxnt:  See  Crtxi/tford  ▼.  Slade, 
44  Am.  Dec  463,  note  468,  where  other  cases  axe  collected.  The  principal 
etuf^  is  cited  in  Dcuoaon  v.  Vaughan,  42  Ind.  397,  to  the  point  that  an  answer 
in  abatement  of  the  pending  of  another  action  most  show  that  it  is  between 
the  same  parties. 

NoTicx  OF  AsnoNHENT  OF  Cbou  IN  Agtion:  See  liMtr  v.  Sckenckt  88  Am. 
Dec.  633,  note 636;  VanBuahirk  y.  Hartford  F.  Ina.  Co.,  36  Id.  473,  note  475» 
where  this  subject  is  considered. 

Thb  princifal  case  is  cited  in  Junction  R.  B,  Co,  v.  CZeneay,  13  Ind.  162, 
and  in  King  ▼.  Foace,  46  Id.  249,  to  the  point  that  a  person  indebted  by  an 
nnnegotiable  note  can  not  be  made  liable  as  a  garnishee  before  the  note  be- 
due. 


Shebbard  V.  Neyius  £T  AL. 

[2  IHDZANA,  £41.] 

Ukauthobized  Appeabancb  of  Attorney  is  Void,  and  a  Judgment 

fessed  for  a  party  by  an  attorney  who  appears  without  authority  is  in* 
vaUd. 

Action  oak  not  bb  Sustained  on  Jodombnt  Rbndbbbd  AOAnrm  Onb  roi 
Served  with  process,  and  without  notice  or  appeaianoe. 

Ebrob  to  the  Lake  circuit  court.    The  opinion  states  the  case. 

J.  W.  Chapman,  for  the  plaintiff. 

J.  L.  Jemegan,  for  the  defendants. 

By  Court,  Blackford,  J.  Nevius  and  others  brought  an  action 
of  debt  against  Wooley  and  Sherrard.  The  suit  was  founded 
on  a  judgment  rendered  in  the  circuit  court  of  Warren  county, 
in  New  Jersey.  The  process  in  the  present  suit  was  returned, 
as  to  Wooley,  not  found.  Sherrard  filed  three  pleas.  The  first 
plea  was  rejected  on  the  plaintiff's  motion.  The  second  plea, 
so  far  as  it  is  necessary  to  state  it,  is  as  follows:  That  one  Mc* 
Millan  had  fraudulently  appeared  and  confessed  the  action  men- 
tioned in  the  declaration,  without  any  authority  to  appear  and 
answer  to  said  action  for  him  (Sherrard).  This  plea  also  avers, 
that  this  defendant,  Sherrard,  never  had  any  notice  of  the  pen- 
dency of  said  action  mentioned  in  the  declaration.  Verification. 
To  this  plea,  the  plaintiff  replied,  that  the  judgment  had  not 
been  obtained  by  fraud  in  manner  and  form  as  alleged.    Con* 
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elusion  to  the  oonntry,  and  issue.  The  following  is  the  third 
plea:  That  he,  Shenard,  never  had  any  notice  of  said  suit;  that 
be  did  not  appear,  either  in  person  or  by  attorney,  and  defend 
the  Bait;  that  no  process  was  ever  served  upon  him;  and  that 
at  the  time  of  the  trial,  and  at  the  time  of  the  issuing  of  the 
precess,  he  resided,  and  still  resides,  in  the  state  of  Indiana. 
Yerification.  BepHcation  to  the  third  plea,  that  said  defendant, 
Sherrard,  appeared  to  said  action  by  his  attorney,  Henry  Mc- 
Millan. Conclusion  to  the  country,  and  issue.  The  cause  was 
submitted  to  the  court,  and  judgment  rendered  for  the  plaintiff. 

The  evidence  is  spread  upon  the  record.  It  appears  that  the 
defendants,  Wooley  and  Sherrard,  who  had  been  partners  in  the 
milling  business  in  Belvidere,  New  Jersey,  dissolved  their  part- 
nership in  1843,  and  Sherrard  removed  to  the  state  of  Indiana. 
Afterwards,  in  September,  1844,  Nevius  and  others,  the  present 
plaintiffs,  brought  the  suit  mentioned  in  the  present  declaration, 
^fainst  said  Wooley  and  Sherrard,  and  in  December  following, 
obtained  the  judgment  now  sued  on.  The  process  in  that  suit 
in  New  Jersey  was  returned  served  on  Wooley,  and  not  found  as 
to  Sherrard.  The  transcript  of  the  record  sued  on,  after  setting 
out  the  declaration,  contains  the  following  entries:  1.  ''And  the 
defendants,  by  Henry  McMillan,  their  attorney,  come  and  de- 
fend the  wrong  and  injury,  when,  etc.  j  and  say  that  they  did 
not  undertake  and  promise,''  etc.;  2.  ''And  now,  etc.,  come,  as 
well  the  defendants  as  the  said  plaintiffs,  each  by  their  respect- 
ive attorneys;  whereupon  the  defendants,  by  their  attorney, 
Henry  McMillan,  relinquished  the  plea  by  him  above  pleaded, 
and  confessed  the  action  of  the  plaintiffs;  that  they  have  sus- 
tained damages,"  etc.  There  then  follows  an  entxy  of  the  judg- 
ment now  sued  on. 

It  appears  by  the  evidence,  that  the  said  attorney,  McMillan, 
was  employed  by  said  Wooley  to  attend  to  said  suit,  without 
the  knowledge  of  said  Sharrard;  and  that  he  confessed  the 
judgment  without  the  direction  of  either  of  them.  The  record 
shows  that  the  process  was  not  served  on  Sharrard;  and  there  is 
no  evidence  whatever  that  he  ever  had  any  knowledge  or  notice 
of  the  suit.  He  did  not  employ  McMillan,  nor  did  he  authorize 
his  employment,  to  attend  to  the  suit;  nor  was  there  any 
appearance  by  Sharrard  to  said  suit,  unless  McMillan's  appear- 
ance for  him,  as  above  described,  be  binding  upon  him. 

From  this  state  of  facts,  we  are  satisfied  that  the  appearance 
of  McMillan  for  Sharrard,  in  said  suit,  commenced  after  the 
dissolution  of  the  partnership  of  Wooky  and  Kianard,  was 
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without  authority,  and  is  Toid.  The  judgment  must  be  consid- 
ered as  rendered  against  Sherrard  without  sendee  of  process, 
without  notioCy  and  without  appearance.  The  suit  on  it,  there- 
fore, as  against  him,  is  not  sustainable;  and  the  issues  ought  to 
be  found  in  his  &Tor.  It  has  been  recently  decided  bj  the 
supreme  court  of  the  United  States,  that  a  judgment  debtor 
may  show,  to  ayoid  the  effect  of  the  judgment,  that  the  attorney 
who  had  entered  an  appearance  for  him  had  no  authority  to 
do  so:  SheUon  v.  Tiffin,  6  How.  163. 

The  judgment  is  reversed,  with  costs.    Cause  remanded  for 
further  proceedings.    Costs  here. 


Unautbobizkd  Afpbabancb  of  Attobnet:  See  Amerkan  Ins.  Co,  ▼• 
Oakley,  38  Am.  Deo.  560,  note  666;  KeUh  v.  Wibon,  35  IcL  443,  note  448^ 
where  the  other  cues  in  this  series  are  collected.  The  principal  case  is  cited 
in  Wiley  t.  PraUt  23  Ind.  633,  to  the  point  that  where  a  judgment  is  rendered 
against  a  defendant  who  was  absent  from  the  state  at  the  time,  without  ser- 
vice of  process,  and  on  the  unanthoriaed  appearance  of  an  attorney,  the  defend- 
ant will  be  relieved  from  the  judgment. 

JUDOMXNT   WITHOUT  KoTlCB,  CoMSnTUTIONALITT  OF  ACTS  AUTHOBIZINO: 

See  FliiU  Swer  Steamboat  Co.  ▼.  Foster,  48  Am.  Dec.  248,  note  269,  where 
this  subject  is  discussed  at  length. 

JuDQXEirr  WHKRS  RxooRD  DisoLOSKs  Want  of  NonoB  TO  Dbfekdast: 
See  Wood  v.  Atkituon,  44  Am.  Deo.  562,  note  674,  where  other  cases  are  col- 
lected, k 

JunOMXlTT  OF  SiSTXR  StATK  MAT  Bl  ImPXAOHBD  FOB  WaBT  OF  JUKIBDIO- 

noN:  See  Davis  v.  Smith,  48  Am.  Dec.  279,  note  297»  where  other  cases  ara 
collected. 


Doe  ex  dem.  Maoe  v.  Dutton. 

[2  IXDXAXA,  809.] 

Such  Lbyt  upon  Pbopebtt  as  does  not  Amount  to  Satisfaction  is  no  bw 
to  a  further  execution  on  the  judgment. 

Lbvt  on  Propbrtt  not  Shown  to  Belong  to  Ezeoution  Dkfbvdant  is  not 
a  satisfaction  of  the  judgment. 

IssuB  OF  Subsequent  Execution  before  Return  to  Former  Onx  is  made^ 
or  other  proceedings  to  vacate  the  levy  are  had,  is  at  most  an  error  whioh 
renders  the  execution  voidable,  but  not  void. 

Balk  under  an  Execution  Which  is  Voidable  only,  but  not  void,  is  Ttlid 
even  when  made  to  a  purchaser  with  notice  of  the  fact,  where  there  b  ne 
fraud. 

BxBcunoN  Merely  Voidable  mat  be  Set  Aside  on  Motion  by  the  defend- 
ant, but  until  set  aside  all  acts  done  under  it  are  Talid,  as  well  in  rela* 
tion  to  the  execution  plaintiff  as  to  strangers.  And  if  the  exeoutioa 
debtor  does  not  procure  the  process  to  be  set  aside^  he  will  be  prsaiUMd 
to  have  waived  the  errors. 
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Appeal  from  the  Tippecanoe  court  of  common  pleas.    The 

opinion  Btaies  the  case. 

D,  Mace  and  R.  Jtmes^  for  the  appellants. 

B.  G.  Gregory^  O.  S.  Orth,  and  E.  H.  Bracketi,  for  the  appellee. 

By  Court,  Febeins,  J.  Ejectment.  Judgment  below  for  the 
defendant.  The  plaintiff  claimed  title  to  the  lands  in  question 
in  his  lessor,  Daniel  Mace,  by  virtue  of  a  judgment,  sheriff's 
sale,  and  deed.  Said  Mace  was  the  attorney  of  Browning  &  Co. , 
the  plaintiffs  in  the  judgment.  Burditt  and  Calvei't  were  the 
defendants  in  said  judgment.  Button,  the  grantee  of  Calvert^ 
one  of  those  defendants,  was  the  defendant  in  this  ejectment^ 
and  he  resisted  the  plaintiff's  claim  of  title,  on  the  ground  thai 
said  sheriff's  sale  and  deed  were  void;  and  to  establish  that  prop- 
osition, he  relied  upon  two  assumptions  claimed  by  him  to  be 
true,  one  being  of  fact,  the  other  of  law:  of  fact,  that  before  the 
issuing  of  the  execution  by  virtue  of  which  the  lands  in  ques^ 
tion  were  sold,  the  judgment  on  which  it  issued  had  been  satis- 
fied by  the  levy  of  a  previous  execution,  issued  upon  the  same 
judgment,  on  lands  of  the  judgment  debtors,  other  than  those 
now  in  question,  sufficient  to  satisfy  the  debt,  and  that  that  levy 
was  undisposed  of,  as  appeared  by  the  return  upon  said  execu- 
tion; of  law,  that  an  execution  upon  a  satisfied  judgment  is  void. 
The  record  does  not,  we  think,  sustain  the  assumption  of  fact. 
It  is  true  that  a  previous  execution  had  been  issued  and  levied 
on  lands,  other  than  those  now  in  controversy,  as  the  lands  of 
the  execution  defendants,  and  returned  no  sale  for  want  of  bid- 
ders, and  that  that  levy  had  not  been  disposed  of;  but  it  is  not 
true  that  those  other  lands  so  levied  on  were,  so  far  as  appears 
1^  the  record,  the  lands  of  the  execution  defendants.  They 
were  not  in  the  possession  of  those  men  when  levied  on,  not 
does  it  appear  that  they  were  ever  in  their  possession.  No  evi- 
dence of  title  in  said  defendants  was  produced,  but,  on  the  con- 
trary, it  was  showp  that  said  lands  were,  at  a  former  period, 
conveyed  by  the  United  States  to  one  Eisor,  and  there  was  no 
proof  that  he  had  ever  parted  with  them,  though  the  proper 
records  of  the  county  had  been  searched  with  the  view  of  ascer- 
taining the  fact.  In  short,  upon  the  whole  evidence,  without 
detailing  it  here,  we  may  say  that  it  is  very  certain  the  lands 
covered  by  the  former  levy  do  not  appear  to  have  been  the  lands 
of  the  execution  defendants;  nor  is  it  shown  that  they  were  suf- 
ficient to  pay  the  judgment,  though,  perhaps,  had  they  been 
shown  to  have  been  the  lands  of  the  judgment  debtors^  theit 
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Bufficioncy  would  have  beea  piesvtmed  m  the  absenee  of  evidenct 
to  the  contrary. 

This  leyy,  then,  not  having  been  npou  the  knds  of  the  execu* 
tion  defendants,  was  no  satisfaction  of  the  judgment:  Sidlivan 
T.  MoKean,  1  N.  H.  871;  The  Bank  of  Tennessee  v.  Tumey,  7 
Hnmph.  271. 

Whether,  ilierefore,  un  execution  upon  a  satisfied  judgment 
is  void,  according  to  the  second  assumption,  or  whether  it  ia 
not,  we  are  not  now  called  on  to  decide:  See  Mouchai  v.  Broum,  8 
Bich.  117;  Dean  t.  Connelly,  6  Pa.  St.  289;  Bank  t.  Evans,  10 
Smed.  &  H.  86  [48  Am.  Dec.  734];  Neilsm  v.  NeUsan,  5  Barb. 
565.  But  it  is  said  that,  admitting  the  former  levy  was  not  a 
satisfaction,  still  it  was  erroneous  to  issue  a  second^ /a.  before 
that  levy  had  been  disposed  of,  and  as  the  attorney  of  the 
judgment  plaintiff  in  this  case  was  the  purchaser  for  the 'benefit 
of  said  judgment  plaintiff,  the  error  renders  the  sale  void  as  tr< 
either  or  both  of  them.  It  is  well  settled  that  such  a  levy  upon 
piroperty  as  does  not  amount  to  a  satisfaction  is  no  bar  to  fur- 
ther execution  on  the  judgment:  Peploe  v.  Oalliers,  16  Eng.  Gom. 
L.  871;  Green  v.  Burke,  23  Wend.  490;  Dyke  v.  Mercer,  2  Show. 
394;  Duncan  v.  Harris,  17  Serg.  &  B.  436;  Clark  v.  Bell,  8 
Eumph.  26;  Spaffcrd  v.  Beach,  2  Doug.  150;  Taylor  v.  Bawney, 
4  Hill  (N.  Y.),  619.  This  last  case  was  a  scire  facias  to  revise 
and  obtain  execution  upon  a  judgment.  The  defendants  pleaded^ 
secondly,  a  previous  fieri  fadas  and  levy.  "  By  the  court, 
Bronson,  J.  The  second  plea  does  not  show  a  satisfaction  of 
the  judgment.  The  allegation  is,  that  by  virtue  of  {he  fieri 
facias  the  damages  were  levied  on  the  goods  and  chattels,  lands 
and  tenements,  of  the  judgment  debtors.  It  should  have  been 
that  the  damages  were  levied  of  the  goods,  etc.  A  mere  levy 
upon  lands  never  amounts  to  satisfaction:  Shepard  v.  Bowe,  14 
Wend.  260.  Nor  does  a  levy  upon  goods,  even  where  they  are 
of  sufficient  value  to  pay  the  debt,  necessarily  amount  to  a  satis- 
faction: Oreen  v.  Burke,  23  Id.  490.  Here  the  levy  was  upon 
lands  as  well  as  goods,  and  there  is  no  averment  that  either  or 
both  of  them  were  of  sufficient  value  to  pay  the  debt,  or  that 
any  sale  or  satisfaction  has  followed.  The  plea  is  clearly  bad.'' 
We  should  add  that  it  has  been  held  in  this  state  that  a  levy 
upon  lands  may  amotmt  to  a  satisfaction:  MUler  v.  AshUm,  7 
Blackf .  29. 

The  prior  levy  in  this  case,  then,  not  being  such  as  to  be 
regarded  a  satisfaction  of  the  judgment,  the  issue  of  the  eubae 
qoent  exaoation  befoie  a  return  to  ibe  former,  or  other  prooeedr 
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ings  to  efTeet  %  Taeaiion  of  the  lerj  had  been  had,  was  at  most 
but  an  enor  vhich  rendered  the  execution  yoidable,  bat  not 
Toid;  and  being  finch,  the  sale  under  it  was  valid;  for  a  sale 
under  a  voidable,  but  not  void,  execution  is  valid,  even  to  a 
purchaser  with  notice  of  the  fact,  where  there  is  no  fraud:  See 
inffram  v.  Bdk,  2  Strobh.  207  [47  Am.  Dec.  591]. 

We  are  aware  that  this  point  has  been  ruled  otherwise.  In 
the  first  American  edition  of  Tidd's  Practice,  published  in  1807, 
volume  2,  page  936,  it  is  said:  ''  Upon  an  erroneous  judgment, 
if  there  be  a  regular  writ,  the  party  may  justify  under  it  till  the 
judgment  be  reversed;  for  an  erroneous  judgment  is  the  act  of 
the  court,  and  the  party  need  not  set  forth  in  his  plea  that  the 
writ  has  been  returned.  But  if  the  judgment  or  execution  be 
irregular,  the  party  can  not  justify  under  it,  for  that  is  a  matter 
in  the  privity  of  himself  or  his  attorney."  Upon  this  authotity, 
the  supreme  court  of  Kentucky  dedded,  in  Eoskina  v.  Helm,  4 
Litt.  309  [14  Am.  Dec.  133],  that  a  purchase  of  land  by  the  exe- 
cution plaintiff,  upon  an  execution  issued  after  a  year  and  day 
from  the  rendition  of  the  judgment,  without  revivor,  was  void; 
and  in  Waite  v.  Dolby,  8  Humph.  406,  the  supreme  court 
of  Tennessee  followed  the  decision  in  Kentucky.  But  in 
a  later — the  ninth  —  edition  of  the  above  work,  American 
edition,  1840,  Mr.  Tidd  has  changed  the  language  of  the 
above  paragraph  to  the  following:  "  Upon  an  erxoneoua 
judgment,  if  there  be  a  regular  writ,  the  party  may  jus- 
tify under  it  till  the  judgment  be  reversed;  for  an  erroneous 
judgment  is  the  act  of  the  court  But  if  the  judgment  on 
execution  has  been  set  aside  for  irregulariiy,  the  party  can 
not  justify  under  it;  for  that  is  a  matter  in  privity  of  him- 
self or  his  attorney : "  2  Tidd's  Pr. ,  8  Am.  ed. ,  1082.  The  word 
"  irr^;ular,"  we  may  remark,  does  not  appear  to  be  limited  by 
any  one  to  an  expression  of  what  is  void  only,  when  used  in  ref- 
erence to  judicial  proceedings.  And  we  have  been  able  to  find 
no  English  case  where  a  defendant  has  been  permitted  to  object 
to  proceedings,  either  upon  a  voidable,  but  not  void,  judgment 
or  execution,  in  any  other  manner  than  by  direct  steps  to  set  it 
aside.  There  is  American  authority,  also,  that  accords  with  this 
view  of  the  English:  BeynMs  v.  Corp  and  Dougiaa,  8  CaL  267, 
in  an  elaborate  case,  and  we  think,  in  point,  in  principle,  to  the 
one  before  us.  Corp  recovered  a  judgment  against  Beynolds 
in  a  suit  in  which  Douglas  was  the  attorney.  Reynolds  was, 
m  exoneration  of  his  bail,  **  surrendered  to  prison,  from  whenoe 
he  was  liberated  by  a  regularly  obtained  wperBedeas,  for  want 
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of  being  ohaiged  in  ezeoution  in  doe  time.  After  this,  Douglas 
iseued  %  ca.  $a.  upon  the  old  judgment,  on  vhich  Beynolds  had 
been  in  custody,  took  him  in  execution,  and  kept  him  in  confine- 
ment from/'  etc.  / '  to,"  etc.  Beynolds  then  brought  his  action  of 
trespass  against  Corp  and  Douglas,  and,  in  the  circuit  court,  ob- 
tained judgment.  In  reviewing  the  cause  in  the  supreme  court, 
it  was  determined  that  tiie  ca.  sa.  was  erroneously  issued,  and 
was  voidable,  but  not  void;  that  it  was,  in  this  respect,  like  an 
execution  issued  after  a  year  and  a  day,  upon  a  dormant  judg- 
ment, and  that  hence  trespass  would  not  lie.  In  his  opinion^ 
Kent,  0.  J.,  says:  ''But  admitting  that  a  trespass  would  lie, 
the  plaintiff  brings  his  suit  prematurely,  so  long  as  the  ca.  sa. 
appears  regularly  upon  the  record.  He  ought  first  to  have  ap- 
plied to  the  court,  and  had  the  writ  set  aside  as  irregular;  and 
in  the  particular  case  of  proceedings,  except  by  certain  inferior 
officers,  beyond  their  powers,  and  whose  proceedings  are  held  to 
be  coram  non  judice. 

I  believe  no  instance  can  be  found  in  which  trespass  was 
brought,  until  application  had  been  made  to  the  court  to  de- 
termine upon  the  validity  of  the  process,  and  to  set  it  aside. 
Until  that  be  done,  the  process  will  be  a  justification,  and  the 
court  will  not  decide  touching  its  validity  in  this  collateral  way. 
There  may  be  circumstances  existing  which  might  limit  the 
interference  of  the  court,  upon  the  direct  application,  and 
induce  them  to  set  aside  the  process  upon  terms,  and  those 
circumstances  can  not  be  examined  into,  nor  the  interference 
modified,  in  the  present  suit."  Thompson,  J.,  said:  ''The 
merits  of  this  case  are,  I  think,  comprised  within  a  very  narrow 
compass,  and  the  right  of  the  plaintiff  to  recover  in  this  action 
will  depend  altogether  upon  the  question  whether  the  execution 
issued  against  him  is,  in  judgment  of  law,  to  be  deemed  void, 
or  only  voidable.  If  the  former,  it  was  a  nullity  ab  initio,  and 
could  afford  no  justification;  if  the  latter,  it  would  afford  a 
good  justification  until  set  aside.  I  am  inclined  to  think  the 
execution  must  be  considered  voidable  only."  "It  appears 
regular  upon  the  face  of  it;  it  is  warranted  by  the  judgment, 
and  is  to  be  avoided  by  some  matter  dehors  the  record,  and 
which,  I  think,  can  not  be  taken  advantage  of  in  this  collateral 
way."  "I  think  there  are  cases  somewhat  analogous  to  the 
present,  when  the  process  has  been  deemed  voidable.  Thus,  if 
an  execution  be  issued  on  a  judgment  that  has  lain  dormant  for 
a  year  and  a  day,  it  is  deemed  voidable  only;  and  until  reversed 
or  set  aside,  is  a  good  justification:  Patrick  v.  Johnson,  3  Lev. 
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403  M  "The  resnlt  of  my  opinion,  thexefoxe,  ia,  that  in  the 
present  caae  (he  execution  issued  against  the  plaintiff  was  only 
Yoidablei  and  until  set  aside  affords  a  good  justification.  The 
verdict  must,  of  course,  be  set  aside."  Livingston,  Spencer,  and 
Tompkins,  JJ.,  concurred.  Reynolds  t.  Church  and  DoiLglaa, 
8  Cai.  274,  immediately  succeeds  the  above  in  the  same  volume 
of  reports.  It  differs  from  it  in  one  particular,  which  occa- 
sioned the  plaintiff  to  be  nonsuited  in  the  circuit  court.  In  the 
supreme  court,  ''Per  curiam,  delivered  by  Thompson,  J.  There 
can  be  no  grounds  for  the  application  to  set  aside  the  nonsuit 
in  this  case,  for  the  reasons  urged  in  the  preceding  cause* 
But  in  addition  thereto,  the  execution  being  deemed  voidable^ 
the  defendant  must  be  considered  as  having  waived  the  error, 
and  afSrmed  the  execution,  by  availing  himself  of  his  imprison- 
ment under  it,  for  the  purpose  of  obtaining  the  benefit  of  the 
act  for  the  relief  of  debtors  with  respect  of  the  imprisonment 
of  their  persons."  Spafford  and  TUesion  v.  Beach,  2  Doug.  150, 
was  a  motion  to  set  aside  an  execution  and  a  sale  that  had  taken 
place  under  it.  **  Spafford  and  Tileston  obtained  a  judgment 
in  the  circuit  court  against  Beach,  on  which  afi./a.  was  issued 
November  14, 1837;  and  at  the  May  term,  1838,  the  Jl.  fa.  was 
returned  levied  upon  real  estate  of  the  defendant,  which  had 
been  advertised  for  sale,  and  remained  unsold  for  want  of 
bidders.  In  October,  1839,  an  alias  fi.  fa,  was  issued  on  the 
same  judgment,  by  virtue  of  which  other  real  estate  of  the  de- 
fendant was  levied  upon,  and  in  March,  1840,  sold  to  the 
plaintiffs."  And  it  was  argued,  in  support  of  the  motion,  that 
the  alias  Ji.  fa.  was  void;  and  that,. the  execution  plaintiffs  being 
the  purchasers,  the  sale  to  them  was,  at  all  events,  void.  But 
the  court  said:  ''A  levy  on  real  estate  is  not,  as  is  a  levy  on 
personal  property,  &  prima  facie  satisfaction."  "The  issuing 
the  alias  fi,  fa.,  while  there  was  a  levy,  by  virtue  of  a  former 
execution  on  real  estate,  which  remained  undisposed  of,  was, 
therefore,  a  mere  irregularity."  "The  errors  complained  of, 
being  mere  irregularities,  should  have  been  taken  advantage  of 
in  due  time  by  motion.  Here  the  motion  was  made  in  January, 
1845;  the  sale  was  in  1840.    The  motion  comes  too  late." 

The  principle  to  be  extracted  from  these  authorities  is,  that  an 
execution  merely  voidable  may  be  set  aside  on  motion  of  the  de- 
fendant; but  if  not  BO  set  aside,  all  acts  done  under  it  are  valid, 
as  well  in  relation  to  the  execution  plaintiff  as  to  strangers. 
The  execution  defendant  may  waive  the  errors,  and  if  he  do  not 
procure  the  process  to  be  set  aside,  he  will  be  presumed  to  have 
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waiTei  {hem.  And  if  he  does  inuTO  ttianiy  tte  pvoe«ss  shooM 
not  be  set  aflBde,  eten  on  motioai.  In  the  pieocat  CMn»  if  Bur* 
ditt  and  CftlTert,  for  the  purpose  of  aToiding  the  expense,  per* 
baps,  of  a  scire  /acioBf  see  AmM  v.  FuUer^s  Heirs,  1  Ohio,  458, 
at  any  rate,  of  some  proceeding  to  get  rid  of  the  former  invalid 
leTj,  expressly  waived  all  objection  to  the  issning  of  the  dtUm 
fi,fa,^  we  can  see  no  justice  in  permitting  their  grantee,  or  the 
grantee  of  either  of  them,  now  to  object  that  that  fi.  fa.  was 
erroneous.  WheUier  th^  did  make  such  waiver,  or  what  were 
the  circumstances  under  which  that  fi.fa.  issued,  csa  not  be  as- 
certained in  a  collateral  proceeding. 

It  follows  from  what  we  have  naad  that  the  sale  in  question 
was  not  void  for  the  reasons  alleged  in  this  suit  against  it,  and 
the  judgment  of  Ae  court  below  must  be  reversed. 

It  is  proper  to  remark  that  this  case  does  not  extend  to  irxeg^ 
ularitieB  committed  bjthe  sheriff  in  proceeding  under  an  execu* 
tion.  Whether  the  same  rule  will  apply  as  to  them  in  regard  to 
purchasers  with  or  without  notice,  is  not  a  question  for  our  con- 
sideration  here. 

The  judgment  is  reversed,  with  costs.    Cause  remanded,  eta 

I4SVT,  What  Goiybtitutss:  See  Weaihtrhy  ▼.  CMnyton,  40  Am.  Deo.  62k 
aote  626,  where  other  cases  are  collected. 

PuBOHASEB  U9DEB  Voidable  Exeoutiok  will  be  protected  in  his  title 
Ingram  v.  Beth,  47  Am.  Dea  691. 

Levt,  WHXir  A  SATiSFAonoK:  See  Walker  v.  MeDaweU,  43  Am.  Deo.  476 
eote  480,  where  other  cases  are  collected.  The  principal  case  is  cited  in  Bttt- 
ret  ▼.  Thompton,  5  Ind.  458,  and  in  lAndiey  v.  KeUey,  42  Id.  307,  to  the  po^it 
that  a  levy  on  property  of  sofficient  value  is  presumed  to  be  a  satisfaction  of 
the  judgment  until  the  property  is  disposed  of;  and  in  Law  ▼.  BmUht  4  Id. 
68,  and  in  A^pplegaJ^  v.  Mtuon,  13  Id.  79,  to  the  point  that  a  levy  is  hat  prma 
facit  satifrfaction,  and  may  be  shown  to  have  proved  not  an  aotoal  one. 

BaocunoN  MsBxtr  VomAiiLS  mat  bb  Set  Aside  on  Motiok,  bot  nntil 
•set  aside,  all  acts  done  onder  it  are  valid:  SaaU  v.  ChamfUm,  16  Ind.  167^ 
Ihoing  v.  Hatfield,  17  Id.  514;  Culbertwn  v.  MOholUn,  22  Id.  364,  all  citing 
the  principal  case. 

The  FsnrciPAL  case  is  cited  in  Hutehhu  y,  Hanna,  8  Ind.  6S7>  to  tbe 
{Mint  that  a  levy  on  property  that  does  not  belong  to  tbe  defendmt  in 
^•QD  ia  fntilfl^  and  may  be  properly  abandoned  by  the  offieer  who  Bakes  It. 
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(3  InnAXA«886.] 

y^^aww^  Woman's  CEBrmcATB  or  AGKNowLsooaimv  mni  BaxKW  tfass 
■he  was  examined  withont  the  hearing  of  her  bosband,  or  tbe  deeds  ss  la 
her,  will  be  invalid. 
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H18SAK&  nr  QEBniicii.TB  «r  AeKirowiiDGXDiT  mjlT  m  nMiMiniiii  at  wy 

time  by  the  o£Boer  that  made  it. 

"CXKTinCATS   OF  ACKKOWLEDOXKirr    DOBS    NOT   IlBPSKD  VOB  ITS  VAUDITr 

upon  its  being  made  matter  of  reoord,  bnt  a  deed  can  not  be  recorded 
without  each  a  certificate  as  the  etatate  reqaires. 

CXErmOATB  OF  AOKITOWLEDGMSKT  OF  KaBZUXD  WoMAK  MAT  BB  AUENDBB 

by  insertiag  therein,  by  the  officer  who  made  it,  a  statement  of  the  £aot 
that  her  acknowledgment  was  made  witiiont  the  hearing  of  her  hnsband) 
and  the  certificate,  when  so  amended,  will  have  the  same  efifoot  as  if  it 
had  been  properly  made  at  firsk 

Afpsax.  from  the  Tippecanoe  court  of  common  pleas.  Tha 
opinion  states  the  case. 

Z.  Baird  and  8.  A.  Huff,  for  the  appellant. 

O.  8.  Orih  and  K  H.  Brackett,  for  the  appellee. 

By  Court,  Blagevobd,  J.  This  ^sms  an  action  of  asmitnpmi 
brought  by  Corey  against  Jordan  on  the  indorsement  of  a  prom* 
isBQiy  note.  The  note  was  made  by  one  Bean  to  the  defendant 
for  the  payment  of  three  hundred  and  seTenty-three  dollars,  on 
the  fifteenth  of  September,  1848,  at  the  Lafayette  branch  of  the 
State  Bank  of  Indiana.  The  declaration  alleges  that  the  note 
was  made  without  consideration.  The  defendant  pleaded  the 
general  issue.    Verdict  and  judgment  for  the  plaintiff. 

It  appears  that  in  May,  1847,  the  defendant  executed  to  said 
Bean  a  g^aeral  warranty  deed,  purporting  to  convey  to  him 
eight  undivided  tenths  of  two  certain  tracts  of  land,  in  consider- 
ation of  one  thousand  three  hundred  and  seventy-three  dollars. 
One  thousand  dollars  of  the  price  were  paid  down,  and  the  said 
note  was  given  from  the  residue.  It  also  appears  that  the  de- 
fendant  had  no  title  to  three  of  those  eight  tenths  of  said  lands^ 
except  what  he  derived  from  a  conveyance  executed  m  February , 
1847,  by  John  Bums  and  Eleanor,  his  wife,  Thomas  Murphy 
and  Mfuy,  his  wife,  and  William  Coon  and  Margaret,  his  wifie. 
The  said  married  women  having  each  a  title  by  descent  to  one 
of  those  eight  tenths. 

The  plaintiff  contends  that  the  last-mentioned  conveyance  is 
invalid  as  to  said  married  women,  because  the  CCTtxficates  of 
their  acknowledgments  are  defective.  These  certificates  state 
that  those  married  women  were  examined  separate  and  apart 
bom  their  husbands,  as  required  hj  law.  The  objection  made 
to  the  certificates  is,  that  they  do  not  state  that  the  married 
women  were  examined  without  the  hearing  of  their  husbands. 

The  statute  is  as  follows:  **  Sec.  40.  The  acknowledgment  of 
the  exeentaon  of  any  deed  or  conveyance  by  which  a  married 
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woman  rdeaaeB,  etc.,  or  by  which  the  hasbaxid  and  wife  ccuTey 
the  real  estate  of  the  wife,  may  be  taken  before  any  officer,  etc.; 
but  8:ich  acknowledgment  shall  not  be  taken  by  such  officer, 
uu?ebs  he  shall  first  make  known  to  her  the  contents  and  pur- 
port ol  such  deed  or  conveyance,  and  she  acknowledge,  onasep^ 
arate  cxamfnation,  separate  and  apart  from  him,  and  witho:\t 
the  hearing  of  her  husband,  that  she  executed  such  deed  or 
conveyance  of  her  own  free-will  and  accord,  and  without  any 
coercion  or  compulsion  from  her  husband;  all  of  which  shall  be 
certified  by  such  officer  in  his  certificate  of  such  acknowledge 
ment."  '*  Sec.  42.  No  dower  estate  or  interest  whatever  of  amr 
married  woman  sha?l  be  barred,  passed,  or  conveyed  by  any 
deed  or  conveyance  puiporting  to  be  executed  by  her,  unlean 
the  same  shall  be  acknowledged,  and  such  acknowledgmept 
certified  as  above  provided:''  B.  S.  1843,  p.  421. 

There  can  be  no  doubt,  we  think,  but  that  under  this  statute 
of  1843,  the  certificate  of  the  acknowledgment  of  a  married 
woman  as  to  her  execution  of  a  deed,  must  show,  by  the  facta 
stated  in  it,  that  she  had  been  examined  in  the  manner  pr^ 
scribed  by  the  statute,  or  the  deed,  as  to  her,  will  not  br 
valid.  The  certificates  in  question  are  defective  f oi  not  show- 
ing that  the  married  women  were  examined  without  the  hearing 
of  their  husbands. 

The  defendant  refers  us  to  the  case  of  Stevens  v.  Doe,  6  Blackf. 
475.  But  that  case  was  governed  by  the  statute  of  1824,  which 
differs  materially  from  that  of  1843,  above  cited.  The  case  o^ 
f.ievens  v.  Doe  is,  therefore,  not  applicable. 

The  transcript  shows  the  following  admissions  of  the  defend 
ant,  namely,  "  Three  of  the  grantors  in  said  deed  0  (the  deed 
last  above  mentioned),  viz.,  Margaret  Coon,  Mary  Murphy,  and 
Eleanor  Burns,  when  said  deed  C  was  executed,  and  delivered 
to  defendant  Jordan,  owned  each  in  their  own  right,  as  heirf 
at  law  of  William  Jordan,  deceased,  one  undivided  tenth  of  the 
fee-simple  estate  in  said  lands;  and  their  estate  in  the  same  was 
and  is,  unless  the  same  is  conveyed  by  deed  C,  of  more  value 
than  the  amount  of  the  note  and  interest  sued  on;  and  they 
were  each  and  every  of  them  at  the  date,  acknowledgment,  and 
delivery  of  said  deed  C,  femes  coveri;  and  they  are  now  living." 

As  the  said  estates  of  said  married  women  were  worth  more 
than  the  amount  of  said  note,  it  follows  that  if  those  estates 
were  not  conveyed  to  the  defendant,  and  by  him  to  Bean,  the 
note  was  given  without  consideration. 

According  to  the  face  of  said  certificates,  the  said  estates  oi 
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eaid  married  women  were  not  conTeyed  to  the  defendant.  It 
appears  that  the  court  decided  that  they  could  not  (the  plaintiff 
objecting)  allow  the  officers  who  made  said  certificates  to  insert 
in  them  at  the  trial  the  fact  that  the  acknowledgments  were 
made  by  said  married  women  without  the  hearing  of  their  hus- 
1>ands.  We  think  that  the  officers  h^d  the  right,  and  indeed 
that  it  was  their  duty,  to  correct  at  any  time  any  mistake  in  their 
certificates.  Such  a  certificate  is  an  act  in  pais,  which  may  be 
altered  at  any  time  by  the  officer  who  made  it:  EUiolt  et  al,  t. 
Peirsol  etal.,1  Pet.  328.  The  certificate  does  not  depend  for 
its  validity  upon  its  being  made  matter  of  record.  A  deed  with- 
out such  a  certificate  as  the  statute  requires  cannot  be  recorded. 
If  the  acknowledgments  were  really  made  by  said  married 
women  without  the  hearing  of  their  husbands,  that  fact  might 
have  been  inserted  in  the  certificates,  at  the  trial,  nunc  pro  tunc, 
by  the  officers  who  made  them.  The  certificates,  after  such 
amendment,  would  have  had  the  same  effect,  as  respects  this  cause, 
as  if  they  had  at  first  been  properly  made. 

The  decision  of  the  court  below,  therefore,  relative  to  the 
amendment  of  said  certificates,  is  erroneous. 

The  judgment  is  reversed,  and  the  verdict  setaside,  with  costs. 
Cause  remanded  for  further  proceedings.     Costs  here. 

Amending  and  Pebfkctino  Certifigatk  07  Ackkowledohbnt.— Th« 
acknowledgment  of  a  deed,  executed  by  a  person  who  is  under  no  disability, 
is  not  essential  to  the  validity  of  the  deed.  The  execution  and  delivery  of 
such  a  deed  will  pass  the  title  just  as  effectually  without  as  with  an  acknowl- 
edgment, and  such  execution  and  delivery  may  be  proved  by  any  competent 
evidence  The  acknowledgment  of  a  deed  so  executed  is  generally  required 
to  entitle  it  to  be  recorded.  But  it  has  reference  merely  to  the  proof  of  the 
execution,  not  to  the  force  or  effect  of  the  instrument:  Jachon  v.  AUtn^  90 
Ark.  110;  Oray  v.  Ulrich,  8  Kan.  112;  Dolt  v.  Thurlow,  12  Met.  157;  Oibh* 
V.  Sw\fl^  12  Gush.  393;  JJarriaon  v.  Mc  Whirter,  12  Neb.  152;  Brown  v.  Man- 
ter,  22  N.  H.  468;  Eltoaod  v.  Klock,  13  Barb.  50;  Knight  v.  Leary,  54  Wis. 
459. 

But  thb  Desd  07  a  Fbhb  Covekt,  not  Acknowledoei)  in  the  mode 
prescribed  by  the  statute,  is  absolutely  void:  Jourdan  v.  Jourdan,  1 1  Am, 
Deo.  724;  Doe  v.  Uotdand,  18  Id.  445;  note  to  Tkman  v.  Poor,  19  Id.  290; 
Martin  v.  Dwelly,  21  Id.  245;  BarneU  v.  ShaMtford,  22  Id.  100;  Payne  v. 
Parker,  25  Id.  221 ;  Carr  v.  WUlianu,  36  Id.  87;  DicHnson  v.  Olenney,  27 
Coim.  104;  Hamar  v.  Medsker,  60  Ind.  413;  Prihble  v.  HaJl,  13  Bush,  61; 
Dodge  v.  Hollinshead,  6  Minn.  25.  The  common  law  rendered  her  incapable 
of  conveying  or  of  contracting  to  convey  her  interest  in  real  estate,  except 
by  a  written  instrument  duly  acknowledged  by  her:  Knowles  v.  McCamly,  10 
Paige,  342.  The  certificate  of  acknowledgment  of  a  deed  of  a  married 
woman  is,  therefore,  an  essential  part  of  its  due  execution,  and  unless  there 
is  a  substantial  compliance  with  the  requirements  of  the  statute,  no  title 
losses  by  such  deed:  Mason  v.  Brock,  12  111.  273;  S.  C,  ante,  490;  Elwood  w. 
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Klock^  13  BmIx  00.  lb  ibe  oMe  last  dted,  AQeii,  J.»  wlio deliTa«d the opintoo 
of  the  oonrt,  in  discoMiiig  this  sabject,  said:  "I  think  that  a  oonTeyanoe  of  a 
married  woman  can  only  become  operative  upon  her  private  examination  before 
a  proper  officer,  duly  certified  by  him,  and  that  it  can  not  be  established  by 
parol.  A  deed  duly  acknowledged  may  be  read  in  evidence  upon  the  certifi- 
cate of  the  acknowledgment,  without  further  evidence  of  its  execution;  but 
I  apprehend  that  if  the  certificate  omitted  to  state  some  essential  fact — aa, 
for  instance,  that  the  officer  knew  the  grantor,  or  the  subecribing  witness,  if 
tlie  execution  was  proved  by  him — it  could  not  be  helped  out  by  evidence  of 
the  fact  omitted,  so  as  to  entitle  the  deed  to  be  read  in  virtue  of  the  certifi* 
cate  thus  fortified*  The  acknowledgment  is  a  nullity  unless  propeiiy  oer^ 
tified." 

Dkfbotitb  Acknowledqment  of  Mabbied  Woman  can  not  be  Amsndkd 
BT  Pabol  Evidencb  showing  that  everything  required  by  the  statute  was 
done,  but  that  the  officer  by  whom  it  was  taken,  by  mistake,  omitted  to 
certify  a  part.  This  subject  is  discussed  at  some  length  in  the  note  to  Smiik 
V.  Wartlf  1  Am.  Dec  80.  The  following  cases  subsequently  reported  in  thia 
series  maintain  the  same  doctrine:  IFotson's  Lessee  v.  BcUUy,  2  Id.  462; 
Evans  v.  CommontoeaUh,  8  Id.  711;  WcUson  v.  Mercer,  9  Id.  411;  Jourdan  v. 
Jourdan,  11  Id.  724;  BameU  v.  ShackU/ord,  22  Id.  100.  And  the  following 
reoent  cases  are  to  the  same  effect:  Mturston  v.  BriUenham,  76  HI.  61 1 ;  Wtar- 
rkk  V.  IluU,  102  Id.  280;  O'FerraU  v.  Simplot,  4  Iowa,  162;  Ctntnil  Bank  qf 
Frederick  v.  Copeland,  18  Md.  305;  Johnson,  v.  Van  VeUor,  43  Mich.  208; 
Locfnty  V.  Adanison,  48  Tex.  619;  First  Nat.  Bank  of  IlarrisoiUmrg  v.  Paidp 
75  Va.  594;  S.  C,  40  Am.  Rep.  740;  Lejtwich  v.  Neal,  7  W.  Va.  569;  Snuth 
V.  AUis,  52  Wis.  337;  Insurance  Co,  v.  Nelson,  103  U.  S.  544. 

PowsB  OF  Offices  to  Amend  Impbbfbct  Gsbttficatz  of  Acknowlsdo- 
MENT.  —The  doctrine  of  the  principal  case,  that  an  officer  who  correctly  takes 
an  acknowledgment,  but  by  mistake  or  accident  fails  to  make  a  proper  certifi' 
cate  of  it,  may  at  any  time  amend  his  certificate  so  as  to  make  it  state  the 
fact  as  it  really  wss,  seems  to  be  still  recognized  by  the  supreme  court  of 
Indiana.  In  the  recent  case  of  StoU  v.  Harrison,  73  Ind.  20,  the  court,  refer- 
ring to  the  officer  who  took  the  acknowledgment  of  the  deed  under  considera- 
tion in  that  case,  said:  '*  If  in  truth  he  had  not  stamped  the  certificate  with 
his  official  seal,  he  still  had  the  power  to  do  it."  And  the  court  cited  the 
principal  case  in  support  of  the  proposition  quoted.  The  supreme  court  of 
Missouri,  in  the  case  of  WaimaU  v.  Kem,  51  Mo.  150,  decided  that  the  officer 
who  fails  to  set  forth  in  his  certificate  the  facts  necessary  to  constitute  a  good 
ackoowledgment  may  voluntarily  amend  it,  or  he  may  be  compelled  to  do  so 
by  mandamus  in  case  he  refuses.  In  delivering  the  opinion  of  the  court  in 
that  case,  Adams,  J.,  said:  "If  the  officer  fails  to  set  forth  in  his  certificate 
the  facts  necessary  to  constitute  a  good  acknowledgment,  a  court  of  equity  is 
not  the  proper  forum  to  afford  the  relief.  The  officer  may  voluntarily  cor- 
rect his  certificate,  or  make  out  a  proper  certificate  where  he  has  given  a 
defective  one,  if  the  facts  really  exist  to  warrant  such  action.  If  the  officer 
refuses  to  make  a  proper  certificate,  he  may  be  compelled  to  do  so  by  mon- 
damus,  but  a  court  of  equity  has  no  jurisdiction  to  correct  such  defects.  The 
notary  derives  his  authority  to  take  acknowledgments  from  the  statute,  and 
'  courts  of  equity  do  not  aid  the  defective  execution  of  statutory  powers." 

I  In  the  case  of  Harmon  v.  Magee,  67  Miss.  410,  it  was  decided  that  an 

officer  who  has  properly  exercised  the  judicial  function  of  taking  a  married 
woman's  acknowledgment  to  her  deed  may  perform  the  clerical  act  of  making 
out  the  certificate  at  any  time  while  he  remains  in  office,  provided  the  rights 
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of  third  penotti  do  not  inteirene  to  prevent  its  perf ormanoe.  In  that  case* 
a  feme  eotferi  acknowledged  her  deed  in  the  proper  mode,  and  the  officer 
wrote  ont  the  certificate  in  the  proper  fonn,  bnt,  through  inadvertence,  neg- 
lected to  sign  it.  The  deed  was  recorded  while  the  certificate  was  in  thia 
condition.  Ten  months  afterwards  the  officer  discovered  the  mistake,  and 
on  her  admission  then  that  she  had  acknowledged  the  deed  ten  months  be- 
fore, he  appended  an  additional  certificate  to  that  effect,  and  the  deed  was 
held  by  the  court  to  have  been  properly  execated.  These  are  the  only  casea 
that  we  have  been  able  to  find  which  snpport  the  view  that  the  officer  haa 
the  power  to  amend  the  certificate  of  acknowledgment.  On  grounds  of  rea> 
son  and  expediency,  the  doctrine  of  the  Mississippi  case  seems  to  have  much 
to  commend  it.  Whether  the  act  of  the  officer  who  takes  an  acknowledg- 
ment be  regarded  as  a  judicial  or  a  ministerial  one,  there  seems  to  be  no 
good  reason  why  he  should  not  be  allowed,  within  reasonable  limits,  to 
amend  his  certificate,  so  as  to  make  it  speak  the  truth  and  conform  to  the  act- 
nal  fact.  The  power  to  amend  is  freely  exercised  in  many  analogous  cases, 
and  it  is  not  easy  to  see  why  it  should  not  be  permitted  in  this.  Be  this  a» 
it  may,  it  must  be  admitted  that  the  greater  weight  of  authority  is  on  the 
other  side  of  the  question.  In  the  case  of  Boutb  v.  Zachariah,  11  Cal.  281, 
it  was  decided  that  the  certificate  of  a  notary  public  to  a  deed  is  not  an  act 
in  paiSf  which  he  may  exercise  by  virtue  of  his  office  at  any  time  while  in 
office;  that  he  derives  his  power  from  the  statute,  acts  under  a  special  com- 
mission for  that  particular  case,  and  after  taking  the  acknowledgment  and 
making  and  delivering  the  return,  his  functions  cease,  and  he  is  discharged 
from  all  further  authority,  and  can  not  alter  or  amend  his  certificate.  Mr. 
Justice  Baldwin,  who  delivered  the  opinion  in  that  case,  thus  referred  to  the 
principal  case:  *'  We  do  not  deem  it  necessary  to  criticise  the  case  of  Jordan 
V.  Cony,  in  2  Carter's  Indiana  Beports.  That  case  we  think  wholly  unsup- 
ported by  authority." 

The  following  cases  hold  that  where  an  officer  has  taken  an  acknowledg- 
ment of  a  deed  and  made  his  certificate,  he  can  not  afterwards  amend  or 
change  the  certificate  so  sa  to  correct  an  error  or  mistake  therein:  Wedd  v. 
Htrman,  50  Cal.  507;  Merritt  v.  Yaie»y  71  m.  636;  Ntwnum  v.  Samuels,  17 
Iowa,  528;  Elwood  v.  Klock,  13  Barb.  50;  First  Nat,  Bank  of  flarrieonbur^ 
V.  Poui,  75  Va.  594;  S.  C,  40  Am.  Rep.  740;  EUioU  v.  Peinol,  1  Pet.  328. 
In  the  case  of  Merritt  v.  Yates,  71  111.  638,  Walker,  J.,  delivering  the  opin- 
ion ol  the  court,  said:  "It  is  also  contended  that  the  subsequent  certificate, 
written  by  the  justice  of  the  peace  on  the  deed  some  years  after  the  first  waa 
made,  cored  the  defective  certificate,  although  the  deed  was  not  reacknowl- 
edged.     We  have  been  referred  to  no  precedent  for  such  action,  and  we 
should  confidently  expect  that  none  such  could  be  found.     Anciently,  such 
acknowledgments  could  only  be  taken  in  open  court  and  entered  on  the 
records  of  the  court  in  proceedings  tedious,  expensive,  and  incumbered  with 
nnich  fonn.    It  was  at  that  time  regarded  of  too  much  moment  to  be  left  to 
the  loose  and  uncertain  action  of  unskillful  persons,  and  the  title  to  property 
held  by  married  wonien  was  guarded  with  such  care  as  only  to  permit  it  to 
be  divested  by  the  judgment  of  a  court  of  record.    Justices  of  the  peace 
and  other  enumerated  officers  have,  however,  under  our  laws,  been  intrusted 
with  the  power  to  take  and  certify  such  acknowledgments,  and  when,  in  con- 
Xormity  with  the  statute,  the  act  is  clothed  with  the  same  force  and  efiect 
that  was  anciently  produced  by  the  judgment  of  a  court  of  record."    In  the 
case  of  the  First  National  Bank  of  Harrisonburg  v.  Paul,  75  Va.  594;  S.  C, 
iO  Am.  Bep.  740,  the  bank  applied  to  Mr.  Gray,  who  was  clerk  at  the  tim» 
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when  the  MkntfivledgmMit  In  question  in  that  caee  wae  taken^  end  who  had 
recorded  it,  to  make  a  full  record  as  of  the  date  of  the  former  certificate, 
which  was  made  and  recorded  in  1869.  The  bank  then,  in  the  year  18S0, 
had  the  deed  re-recorded  by  the  clerk  who  was  in  office  at  the  last-named 
date.  But  the  oourt  refused  to  allow  the  certificate  so  amended  to  be  given 
in  evidence,  and  rejected  the  parol  evidence  offered  to  show  that  theacknowi- 
ment  had  been  properly  taken  but  imperfectly  certified.  And  Staples^  J., 
delivering  the  opinion  of  the  court,  said:  '*The  amended  oertifioate  relied 
upon  by  the  bank  is  in  no  just  sense  of  the  word  an  official  act.  At  the  time 
it  was  given,  Mr.  Gray  had  long  ceased  to  be  clerk.  It  is,  therefore,  the  mere 
declaration  of  a  private  person  giving  his  recollection  in  1880  of  what  occurred 
before  him  as  clerk  in  1869.  We  must  assume,  however,  that  the  bank,  had 
the  opportunity  been  given  it,  would  have  proved  by  Mr.  Gray  every  faefc 
stated  by  him." 

It  seems  that  where  the  certificate  of  acknowledgment  is  defective  the  body 
of  the  deed  may  be  referred  to  to  supply  the  defect:  Carpenter  v.  Dexter^  8 
Wall.  513;  Bradford  y.  Dawson,  2  AUu  203.  And  in  Eardin  v.  Ofl6onw,  00 
111.  93,  where  a  certificate  of  acknowledgment  was  held  to  be  defective,  be-. 
cause  it  was  entitied  simply  "Ck>nnty  of  New  York,"  without  showing  in 
what  state  the  act  was  done,  it  was  decided  that  the  defect  was  cured  by  the 
certificate  of  the  county  clerk,  stating  that  the  commissioner  who  made  the 
certificate  was  duly  commissioned  for  the  city,  county,  and  state  of  New 
York,  residing  in  the  county  and  duly  authorized  to  take  acknowledgments. 
But  in  Willard  t.  Cramer^  36  Iowa,  22,  where  the  certificate  was  defective 
because  it  failed  to  show  the  county  of  the  notary  who  made  it,  the  court 
decided  that  reference  could  not  be  had  to  the  seal  attached,  to  supply  the 
omission.  And  in  Newman  v.  BamueUy  17  Id.  528,  the  word  '* voluntary" 
was  omitted  from  the  certificate  of  the  officer,  but  the  recorder  corrected  the 
mistake  in  the  recorded  copy.  The  deed,  however,  was  held  not  to  be  ooo* 
etructive  notice  to  a  subsequent  purchaser. 

'  Power  or  Coubts  to  Amend  CEBTincATES  ov  Aokkowlbdomsnt.— The 
power  of  a  court  of  equity  to  perfect  defectively  acknowledged  inetruniflDti 
of  married  women  ia  incidentally  discussed  at  some  length  in  the  note  to 
Tierruin  v.  Poor,  19  Am.  Deo.  230,  where  it  is  shown  that  a  court  of  equity 
is  not  regarded  aa  possessing  that  power.  The  same  doctrine  seems  to  be 
maintained  in  the  English  courts.  In  the  Matter  qf  LaHtia  MUlard,  6  Man. 
O.  &  S.  753,  Sergeant  Byles  moved  for  leave  to  amend  the  certificate  of  an 
acknowledgment  by  a  married  woman  of  a  deed  conveying  her  interest  in 
certain  property.  It  seemed  that  the  commission  went  out  to  Canada  in 
January,  1848,  and  that  the  acknowledgment  was  duly  made  by  Mrs.  Mil- 
lard  on  the  twenty-fifth  of  February  of  that  year,  but  the  certificate  errone- 
ously stated  the  acknowledgment  to  have  becm  taken  on  the  twenty-fifth  of 
February,  1847.  Chief  Justice  Wilde,  in  delivering  his  opinion,  said:  "I 
think  we  have  no  authority  to  do  that  which  is  asked.  It  seems  to  be  very 
generally  held  that,  independent  of  express  statutory  provision,  neither  courts 
of  law  nor  courts  of  equity  have  power  to  correct  or  amend  defective  certifi- 
cates of  acknowledgment  of  married  women.*'  See,  in  addition  to  the  cases 
cited  in  the  note  to  Tieman  v.  Poor,  above  referred  to,  the  following  cases: 
Elliott  V.  Peimol,  1  Pet.  328;  PurceU  v.  6'osAom,49  Am.  Dec.  448,  note  451, 
where  other  cases  are  cited;  Martin  v.  Hargcardine^  46  HL  822;  ffamar  v. 
Medsler,  60  Ind.  413;  Shroyer  v.  NxckeU^  55  Mo.  264;  Knowtu  v.  McCamdjft 
10  Paige,  342. 
The  decision  in  the  case  of  Hamar  v.  Medsker,  svpra,  is  peenliar,  the  ooorl 
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liolding  that  althonc^  the  deed  of  a  /emu  covert  which  is  defeetiTe  from  not 
complying  with  a  itatatory  requirement  can  not  be  amended  by  a  court  of 
equity,  y«t  a  mistake  in  the  description  of  the  premises  conveyed  by  the  deed 
may  be  so  amended.  In  Arkansas,  howeTer,  it  seems  that  a  court  of  equity 
Las  power  to  correct  a  mistake  made  by  a  commissioDer  in  his  certificate  of 
acknowledgment;  Simpeon  t.  Montgomery,  25  Ark.  365.  In  California,  also, 
since  the  adoption  of  the  codes  of  that  state,  a  court  of  equity  has  power  to 
teform  or  amend  a  certificate  of  acknowledgment,  where  the  acknowledgment 
was  properly  taken  but  a  defective  certificate  has  been  made  by  the  officer: 
Wtdel  ▼.  Herman^  59  CaL  507.  Section  1202  of  the  civil  code  of  that  state 
provides,  that  "  when  the  acknowledgment  or  proof  of  the  execution  of  an 
instrument  is  properly  made,  but  defectively  certified,  any  party  interested 
may  have  an  action  in  the  superior  court  to  obtain  a  judgment  correcting  the 
certificate.  But  an  action  to  correct  a  defective  certificate  of  a  notary  publio 
of  the  aclmowledgment  by  a  married  woman  of  her  execution  of  an  instru* 
ment,  purporting  to  be  a  conveyance  of  her  separate  real  property,  was  held, 
in  JwUon  v.  Porter,  53  GaL  482^  not  to  be  maintainable  when  tiie  defective 
certificate  was  made  prior  to  the  enactment  of  the  code.  Prior  to  the  adop- 
tion of  the  codes,  the  act  of  Oalifomia  of  April  13,  1860,  section  1,  provided, 
that  **  when  the  certificate  of  acknowledgment  or  proof  of  any  deed,  or  other 
instrument  in  writing,  whereby  the  title  of  any  real  estate  situated  within  the 
etate  is  or  may  be  in  any  manner  affected,  heretofore  executed  in  good  faith 
by  husband  and  wife,  or  any  other  person  of  lawful  age,  and  acknowledged 
or  proved  before  any  officer  authorized  by  law  to  take  the  acknowledgment 
«nd  proofs  of  deeds,  shall  be  defective  by  reason  of  not  setting  forth  any 
or  all  of  the  particulars  of  such  acknowledgment  or  proof  as  required  by 
law,  it  shall  be  competent  for  any  person  claiming  title  under  or  through  such 
deed  or  instrument  of  writings  to  apply  to  the  county  judge  of  the  county  in 
which  the  real  estate  affected  thereby  may  be  situated,  to  have  such  cer- 
tificate corrected."  Before  the  enactment  of  this  statute,  the  supreme  court 
of  California  decided  that  no  court  had  power  to  correct  a  defective  acknowl- 
edgment: Selover  v.  American  R.  C,  Co,,  7  Id.  267;  Barrett  v.  Tewhbury^ 
^  Id.  14;  Boura  v.  Zachariah,  11  Id.  281. 

In  Michigan  the  statute  provides,  that  "  no  conveyance  of  land,  or  instru- 
ment intended  to  operate  as  such  conveyance,  made  in  good  faith  and  upon  a 
valuable  consideration,  whether  heretofore  made  or  hereafter  to  be  made, 
ahall  be  wholly  void  by  reason  of  any  defect  in  any  statutory  requisite  in  the 
coaling,  signing,  attestation,  acknowledgment,  or  certificate  of  acknowledg- 
ment thereof;  but  the  same,  when  not  otherwise  effectual  to  the  purpose  in- 
tended, may  be  allowed  to  operate  as  an  agreement  for  a  proper  and  lawful 
conveyaoce  of  the  premises  in  question,  and  may  be  enforced  specifically  by 
•uit  in  equity  in  any  court  of  competent  jurisdiction,  subject  to  the  rights  of 
subsequent  purchasers  in  good  faith  and  for  a  valuable  consideration;  and 
when  any  such  defective  instrument  has  been  or  shall  hereafter  be  recorded 
In  the  office  of  the  register  of  deeds  of  the  county  in  which  such  lands 
are  situate,  such  record  shall  hereafter  operate  as  legal  notice  of  all  the  rights 
oecured  by  such  instrument:"  2  Comp.  Laws  Mich.  1351.  In  Healy  v.  Worth, 
85  Mich.  166,  it  was  decided  that  this  act  extends  to  defective  acknowledg- 
ments. But  in  BueU  v.  Irtoin,  24  Mich.  145,  it  was  held  that  an  acknowledg* 
ment  of  a  deed,  defective  in  not  having  a  seal  added  to  the  certificate  by  a 
'x>Dmii8sioner  of  deeds  in  New  York,  appointed  by  the  governor  of  Michigan 
to  take  acknowledgments,  was  void,  and  could  not  be  amended  by  the  cura- 
tive provisic  ns  of  the  statute  given  above. 
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Tbs  Omo  STAVcm Pltomin,  tluit  ''the ooart  of  omninon pIoM and mpe- 
rior  oourta  an  iMreby  aatboriaed  and  empowored  to  oorreet,  amend,  and  »- 
lieTe  againat  any  erron,  defeoti,  or  miatakea  oeenrring  in  the  deed  or  other 
conveyance  of  a  hnaband  and  wife  heretofore  or  henafter  ezecnted,  and  in- 
tended to  convey  or  encunber  the  landa  or  eatate  of  the  wife,'or  her  right  of 
dower  in  the  lands  of  her  husband,  in  the  same  manner  and  to  the  same  ex- 
tent as  the  said  ooorts  are  or  shall  be  authorised  or  empowered  to  oorrect 
eiTon,  mistakes,  or  defects  in  the  deedsor  oanveyanoesof  any  other  peraons;" 
76  Ohio  Laws,  783.  In  Kiibawm  v.  JFkrp,  28  Ohio  St.  153,  it  was  decided  that 
where  an  officer,  before  whom  a  deed  executed  by  a  husband  and  wife,  for  the 
wife's  estate  in  lands,  was  acknowledged,  omits  by  mistake  to  certify  the 
separate  examination  of  the  wife,  such  mistake  may  be  corrected  under  the 
provisions  of  this  act  And  in  Deiigenhari  v.  Crwerafi^  36  Id.  540,  it  was 
held  that  where  a  married  woman  by  mistake  made  her  acknowledgment  be- 
fore an  officer  not  authorized  to  act,  and  by  his  mistake  or  omission  the  cer- 
tificate failed  to  embody  a  snbetantial  statement  of  all  the  material  matters 
required,  the  certificate  could  be  amended  under  this  statute.  In  delivering 
the  opinion  of  the  ooort  in  the  case  last  named,  Johnson,  J.,  said:  **The  real 
question  is.  Did  the  party  intend  to  convey  T  If  she  did,  and  made  a  mistake 
which  defeated  that  intention,  it  may  be  cured,  whatever  its  form  or  charac- 
ter, if  justice  and  equity  demand.  This  is  the  rule  as  to  all  persons  siu/orw, 
independent  of  the  statute,  and  the  object  of  the  statute  was  to  make  this 
power  retroactive,  and  to  extend  it  to  deeds  or  other  conveyances  of  married 
women.** 

In  TKNimflBB  the  code  has  the  following  provisions:  **Sec.  2081.  If  the 
omission  be  matter  of  substance,  the  clerk,  on  the  application  of  either  party 
interested,  may  correct  such  mistake  or  omission  of  words  in  such  certificate, 
or  any  such  deed  or  other  instrument  Sec.  2082.  If  a  clerk  omit  any  words 
in  tiie  certificate  of  a  privy  examination  by  him  taken  of  a  married  woman» 
touching  the  execution  of  any  deed  or  other  instrument  by  her  executed,  he 
may  at  any  time,  on  application  of  either  of  the  parties  interested,  correct 
such  error,  mistake,  or  omission,  making  oath  in  open  court  to  the  truth  of 
such  correction.  Sec.  2083.  The  register  shall  record  the  correction  in  the 
proper  book  of  his  office,  and  make  a  reference  to  the  same  on  the  margin 
opposite  the  original  registration  of  the  certificate."  A  notary  public  as  well 
as  a  clerk  may,  under  these  provisions,  correct  a  certificate  of  a  privy  exam- 
ination of  a  married  woman,  by  making  oath  in  bpen  ooart,  and  ^e  oath  may 
be  taken  in  another  state:  BrinUet/  v.  Tametuft  0  Baxt  275.  The  correction 
may  be  made  by  the  clerk  after  he  goes  out  of  office,  and  the  oath  need  only 
be  made  in  open  court,  but  need  not  be  entered  on  the  minutes:  CfroUnhemper 
V.  Carver,  4  Lea,  375.  A  deed  of  land  in  Tennessee  was  acknowledged  by  a 
married  woman  before  a  clerk  of  the  probate  court  of  Mississippi,  who  omit- 
ted to  state  in  the  certificate  of  privy  examination  that  he  was  personally  ao> 
quainted  with  her,  and  that  she  admitted  that  she  had  *'  understandingly  ** 
executed  the  deed.  It  was  decided  that  after  the  clerk  went  out  of  office  he 
could  amend  the  certificate,  and  that  she  could  not  be  called  as  a  witness  to 
prove  that  the  certificate  as  amended  was  untrue:  Vdugkn  v.  CcarUde^  2  Id* 
525. 

CnnDro  Befbct  bt  REAOKNOWLEDorNO. — A  defective  acknowledgment 
of  a  married  woman  may  be  validated  by  her  reacknowledging  it  after  she 
becomes  discovert:  RiggB  v.  Boylan,  4  Biss.  445;  Cahall  v.  Citken*$  M.  B, 
A89,,  61  Ala.  233;  Price  v.  HaH,  29  Mo.  171;  NeweU  v.  Andergtm,  7  Ohio 
St  12.     And  where  she  and  her  husband  jointly  acknowledged  the  defective 
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deed,  her  reaoknowledgmeiit  alone  is  Boffident:  NeweU  t.  Andentm^  tuprtu 
In  the  case  of  CcniUn  v.  Bush,  8  Pku  St  517,  it  was  decided  that  a  deed  of 
«  feme  covert  defectively  acknowledged  by  her  may  be  ratified  by  her  after 
the  disability  of  ooTerture  is  removed,  and  that  this  ratification  may  be  im- 
plied from  long  acquiescence.  But  in  Price  ▼.  Heart,  29  Mo.  171,  and  in 
JSmiih  ▼.  Shacht^ordf  0  Dana,  452,  it  was  held  that  such  ratification  could  not 
be  made  by  parol  merely. 

Acts  Passsd  fob  thb  Pubfosb  of  Cubuto  Dkfects  in  Aoknowledo- 
MEXTS  of  deeds  of  married  women  are  constitutional,  although  they  extend 
to  deeds  acknowledged  previous  to  their  passage.  This  subject  is  discussed 
at  length  iu  the  note  to  Bamet  v.  Baamet,  16  Am.  Dec  518;  see  also  Raioert^ 
V.  Fridge,  3  McLean,  230;  Doe  ex  dem,  Moore  v.  NeUon,  Id.  383.  In  those 
states  in  which  a  married  woman  is  by  statute  permitted  to  convey  her  sepa- 
rate property  in  the  same  manner  as  if  she  were  unmarried,  the  certificate  of 
acknowledgment  is,  of  course,  no  longer  regarded  as  an  essential  part  of  her 
conveyance:  Hawea  v.  Mann,  8  Biss.  21;  Terry  v.  Eureka  College,  70  IU. 
236;  Wedel  v.  Herman,  59  Cal.  507. 

Thb  fbinozfal  oaisb  is  cited  in  Woods  v.  Polhemua,  8  Ind.  65,  to  the 
point  that  the  acknowledgment  is  the  chief  essential  elemeot  to  give  efficacy 
to  the  deed  of  a  feme  covert,  and  that  solemnity  niBst  be  in  substantial  ooin> 
pliance  with  tlia  stitnte. 
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Ons  Gontbaotino  for  Soabb  07  Pbotrs  in  Bnsmiss  is  Pa&thzb  m  m 

third  penoni,  bat  is  not  necessarily  such  as  between  him  and  the  par^ 

with  whom  he  so  contracts. 
Elemxnts  Esskntial  to  Partnership  as  bktwxbn  tbx  Pabtixs.— To  ooa- 

stitnte  a  partnership  between  the  parties,  there  must  be  a  joint  owner* 

ship  of  the  f  onds  and  an  agreement  to  participate  in  the  profits  or  lomam 

of  the  business. 
WnxTHZR  Pabtnebship  Exists  inter  »e,  depends  on  the  intention  of  tba 

parties. 
Partner  m^t  Bind  Copartner  bt  Instrujcbnt  under  Seal,  if  the  latter 

assents  to  the  instrument  before  its  execution,  or  ratifies  it  by  parol  or 

otherwiBe,  after. 
Partner  hay  Bind  his  Copartner  bt  Deed,  if  the  deed  oonTeys  onlty 

such  property  ss  could  be  conreyed  without  the  deed. 
Unneoessart  Addition  or  Seal  to  Instritment  does  not  vitiate  it. 
Special  Instructions  Included  in  More  General  Ones  already  glrea 

may  be  refused. 

Error  to  the  Lee  district  court.    The  opinion  states  the  facta. 

J,  C.  Hall,  for  the  plaintiffs  in  error. 

TF.  J,  Cochran  and  C.  E.  Stone,  for  the  defendants. 

By  Courty  Greens,  J.  A.  Alexander  &  Co.  commenoed  this 
suit  before  a  justice  of  the  peace,  and  obtained  a  judgment 
against  Joseph  Price  &  Co.  The  case  was  taken  to  the  district 
court  by  appeal,  where  Alezandelr  &  Co.  again  obtained  a  ver- 
dict and  judgment  for  seyenty-fiye  dollars,  the  amount  xendezed 
before  the  justice. 

In  the  court  below,  the  plaintiflh  offered  oertain  artioles  of 
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agreement  made  under  seal  by  the  respective  firms  of  "  A.  Alex- 
ander &  Co/'  and  **  Joseph  Price  &  Co./'  on  the  twenty-second 
of  March,  1848.  The  agreement  stipulated  that  Alexander  & 
Co.  should  appropriate  such  portion  of  their  wharf  and  ware- 
house in  the  dtj  of  Keokuk,  as  might  be  necessary  to  cany  on 
the  storage  and  forwarding  business  during  the  nayigable  season 
of  1848,  and  permit  said  Price  &  Co.  to  keep  their  wharf-boa9 
in  front  of  said  wharf,  to  be  used  by  them  in  the  storage  and 
forwarding  business,  during  the  same  period.  The  respectivo 
firms,  as  parties  to  the  agreement,  were  required  to  keep  bdbks 
and  enter  therein  the  daily  transactions  of  their  respectiye  oper- 
ations in  said  business.  They  also  agreed  to  conduct  thb 
"  business  at  their  respective  places  aforesaid,  upon  their  owi» 
capital  and  at  their  own  expense,  and  each  to  bear  and  sustain 
any  and  all  losses  that  might  accrue  to  them  respectively  in  said 
business."  It  was  also  stipulated,  in  the  language  of  the  agree- 
ment, that  they  should  "  pay  over  to  each  other,  mutually,  after 
the  date  of  this  instrument,  one  half  of  the  clear  net  profits 
realized  by  said  parties  from  the  storage  business  respectively. 
It  is  understood,  however,  that  any  and  all  moneys  received  hj 
said  Price  &  Co.  from  storage  during  the  time  they  may  be  at 
another  landing,  during  high  water,  shall  be  used  and  disposed 
of  by  the  said  Price  &  Co.  exclusively."  It  was  then  agreed 
that  if  either  party  should  fail  to  pay  the  money  as  specified, 
the  other  party  might,  at  his  option,  terminate  the  contract. 
Price  &  Co.  agreed  not  to  sell  certain  articles  at  wholesale,  and 
also  to  pay  Alexander  &  Co.  twenty-five  dollars,  as  a  bonus  for 
all  the  business  they  might  transact  by  the  storage  of  emigrants' 
furniture,  etc.  To  the  admission  of  this  agreement  in  evidence, 
the  defendants  interposed  two  objections:  1.  Because  the  con- 
tract could  not  be  effectual,  as  one  partner  could  not  bind 
another  under  seal,  and  as  the  agreement  constituted  a  part- 
nership wherein  one  partner  could  not  sue  another;  and,  2.  Be- 
cause the  agreement  was  not  signed  by  the  individual  parties 
to  this  suit,  but  by  the  respective  firms,  and  therefore  as  one 
member  of  a  firm  can  not  bind  his  copartner  under  seal,  the 
partners  not  signing  the  agreement  were  not  bound.  But  the 
court  overruling  the  objections,  admitted  the  agreement  in  evi- 
dence. It  is  now  contended  that  this  ruling  of  the  court  was 
erroneous;  and  this  involves  two  questions  for  adjudication:  1. 
The  character  of  the  contract;  and,  2.  The  liabilities  of  the 
parties. 
1.  As  a  general  rule,  a  partnership  creates  a  community  d 
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interest,  of  datj,  and  of  responsibility  among  the  members  of 
the  firm.  Snch  an  association,  when  not  qualified  or  limited  in 
its  character,  makes  each  member  a  participant  in  the  profits 
and  a  contributor  to  the  losses  resulting  from  the  operations  of 
the  partnership.  The  authorities  are  uniform  upon  this  point. 
But  the  books  show  a  manifest  distinction  in  partnerships,  as 
-existing  between  the  parties  themseWes  and  as  existing  between 
them  and  others.  There  may  be  a  connection  in  business  be- 
tween A.  and  B.,  in  which  they  would  be  legally  adjudged  part- 
ners, in  relation  to  others,  but  not  so  as  between  themselTes 
<m  Y.  Kuhn,  6  Serg.  &  B.  333;  Past  t.  Kimberly,  9  Johns.  489 
Montgomery  t.  Ivers,  17  Id.  40;  Bailey  t.  Claris^  6  Pick.  372 
Kellogg  t.  Oriswold,  12  Yt.  291;  Gow.  on  Part  11. 

Ordinarily  where  a  person  contracts  for  a  share  of  the  profits, 
as  such  in  any  business  enterprise,  he  has  been  considered  a 
partner  as  to  third  persons,  even  if  stipulated  in  the  contract 
that  he  should  not  be  liable.  This  general  rule  is  predicated 
upon  principles  of  public  policy  in  relation  to  conunercial  trans- 
actions, and  upon  the  proposition,  sanctioned  by  natural  jus- 
tice, that  he  who  shares  in  the  profits  ought  also  to  contribute 
to  the  losses  of  the  business,  by  paying  creditors  for  furnishing 
means  out  of  which  those  profits  might  have  been  reaUaed.  To 
this  rule,  however,  there  are  many  nice  qualifications  and  ex- 
<^tions,  chiefly  pertaining  to  profits  acquired,  not  in  the 
capacity  of  a  partner,  but  in  the  character  of  an  agent  or  oth- 
erwise, as  compensation  for  labor  or  benefits  furnished,  not  as  a 
specific  interest  in  the  business,  but  under  the  stipulation  that 
he  should  be  rewarded  by  a  given  sum,  in  proportion  to  the 
quantum  of  profits,  without  being  clothed  with  the  rights,  pow- 
ers, and  duties  of  a  partner.  But  if  the  arrangement  secures  to 
the  party  a  specific  interest  in  the  profits  themselves  as  profits, 
in  contradistinction  to  a  stipulated  portion  of  them  as  compen- 
sation, he  incurs  the  liabilities  of  a  partner.  In  LoonUs  ▼.  l£ir- 
shall,  12  Oonn.  69  [30  Am.  Dec.  596],  A.  entered  into  an  agree- 
ment with  B.  to  furnish  a  full  supply  of  wool  for  his  factory  for 
two  years;  B.  was  to  manufacture  the  wool  into  cloths,  and  A 
have  fifiy-five  per  cent,  of  the  net  proceeds,  and  B.  forty-five 
per  cent.,  they  contributing  in  the  like  proi>ortion8  for  waxp, 
insurance,  etc.;  in  an  action  by  0.  against  A.  and  B.  as  part- 
ners, for  work  in  the  factory,  it  was  held  that  they  were  not 
liable  as  partners.  In  Ambler  v.  Bradley^  6  Yt.  119,  it  was  held 
that  where  A.  owned  a  mill  and  agreed  with  B.  to  work  it  for 
half  the  gross  earnings,  they  were  not  partners. 
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It  was  held  in  Bice  t.  Austin^  17  Mass.  197»  that  an  agreement 
between  two  persons  to  share  in  the  profits  of  an  adventure  or 
concern,  does  not  necessarily  constitute  them  copartners  in  that 
respect.  See  also,  upon  this  point,  Baxter  t.  Rodman,  3  Pick. 
435;  Cutler  v.  Winwr,  6  Id.  335  [17  Am.  Dec.  385] ;  Gallop  v. 
Neurman,  7  Id.  282;  Denny  v.  Cabot,  6  Met.  82.  Bowman  v. 
Bailey,  10  Yt.  170,  was  a  case  where  one  party  furnished  a  boat, 
and  die  other  sailed  it,  with  an  agreement  to  divide  the  gross 
profits,  and  it  was  held  that  this  did  not  constitute  a  partner- 
ship. See  also  Dunham  v.  Bogers,  1  Pa.  St.  255;  Burclde  y. 
EckaH,  1  Denio,  337;  Clement  Y.Hadlock,  13  N.  H.  185;  Bradley 
T.  While,  10  Met.  303  [43  Am.  Dec.  435];  Johnson  v.  MiUer,  16 
Ohio,  431;  Stoiy  on  Part.,  sec.  34-36. 

Under  the  guidance  of  these  authorities  and  those  cited  by 
counsel  for  the  defendants  in  error,  the  character  of  the  agree« 
ment  in  the  present  case  can  not  well  be  mistaken.  In  that 
instrument,  the  leading  ingredients  of  a  partnership  are  want- 
ing. It  was  the  manifest  intention  of  the  parties,  that  the  rela- 
tion of  partners  should  not  subsist  between  them.  It  is  ex- 
pressly stipulated,  that  the  business  of  each  party  should  be 
conducted  by  themselves,  upon  their  own  capital,  at  their  own 
expense,  and  subject  to  their  own  losses.  Price  &  Co.,  for  the 
privilege  of  having  their  wharf-boat  at  the  wharf  of  Alexander 
&  Co.,  and  for  half  the  receipts  of  their  storage  business,  stipu- 
late to  pay  them  a  sum  equal  to  one  half  of  their  net  receipts 
from  the  storage  and  forwarding  business,  and  also  a  bonus  of 
twenty-five  dollars,  for  all  business  they  might  transact  by  the 
storage  of  emigrants'  furniture,  etc.  Under  the  analogies  of  the 
foregoing  cases,  it  may  be  well  doubted,  whether  this  agree- 
ment would  constitute  a  partnership  as  to  third  parties;  but  ob« 
viously,  as  between  themselves,  inter  ae,  the  relation  of  copart- 
ners never  was  contemplated.  The  one  party  had  no  right, 
control,  or  management  over  the  business  of  the  other,  nor  in- 
curred either  loss  or  liability.  In  order  to  constitute  a  partner- 
ship inter  ae,  there  must  be  a  sharing  in  losses  as  well  as  in 
profits. 

In  Vanderburgh  v.  Hull,  20  Wend.  70,  such  were  considered 
the  indispensable  requisites  to  any  partnership;  and  in  Lawryy. 
Brooks,  2  McCord,  421,  where  there  was  no  mutual  interest  in 
the  capital  invested,  and  no  stipulation  for  mutual  loss,  it  was 
not  considered  a  copartnership.  Chancellor  Walworth,  in  ChoM 
V.  Barrett,  4  Paige,  160,  decided,  "  that  to  constitute  a  partner- 
ship as  between  the  parties  themselves,  there  must  be  a  joint 
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ownership  of  the  partnership  funds,  according  to  the  intention 
of  the  parties,  and  an  agreement,  either  expressed  or  implied,  to 
participate  in  the  profits  or  losses  of  the  business,  either  rata- 
bly or  in  some  other  proportion  to  be  fixed  upon  by  the  copart- 
ners." Apply  this  test  to  the  contract  in  this  case,  and  it  will 
be  obyious  that  no  partnership  subsisted  between  the  parties. 
It  was  manifestly  the  intention  of  the  parties,  that  no  such  as- 
sociation should  exist  between  them.  It  was  an  arrangement, 
in  which  benefits  were  to  be  realized  by  one  firm  from  the  other, 
and  compensation  conferred  in  proportion  to  the  profits  of  a 
particular  branch  of  their  respective  business  operations,  and 
unlike  a  partnership  arrangement,  the  one  party  was  expressly 
excluded  from  any  participation  in  the  business  of  the  other, 
contributed  nothing,  and  incurred  no  loss.  The  stipulations  in 
the  agreement,  its  qualifications  and  guarded  phraseology,  are  re- 
pugnant to  essential  elements  of  a  partnership  trUer  se,  and  show 
that  it  could  not  have  been  contemplated  by  the  parties.  Judge 
Story,  in  his  work  on  Partnership,  sec.  80,  says:  "  It  maybe  laid 
down  as  a  general  rule,  that  in  all  such  cases,  no  partnership 
will  be  created  between  the  parties  themselyes,  if  it  would  be  con- 
trary to  their  real  intentions  and  objects."  We  conclude,  then, 
as  between  the  parties,  that  no  partnership  existed,  and  therefore 
the  agreement  in  that  respect  was  admissible  in  evidence. 

2.  The  agreement  was  next  objected  to,  on  the  ground  that 
it  was  not  a  contract  between  the  parties  to  this  suit,  as  one 
member  of  a  firm  can  not  bind  his  copartner  under  seal.  This 
rule,  in  its  general  application  to  common-law  proceedings,  can 
not  be  disputed.  But  originating  chiefly  from  technical  reasons, 
connected  with  the  doctrine  of  agency,  it  has  been  considerably 
relaxed  by  recent  decisions,  in  order  to  accommodate  the  ad- 
vancement of  commercial  intercourse,  and  the  exigencies  of 
business  associations. 

It  now  appears  to  be  well  settled  that  a  sealed  instrument 
made  by  one  partner  in  the  name  of  the  firm  is  binding  upon 
his  copartners  who  assent  to  the  contract  before  its  execution, 
or  subsequently  adopt  it  either  by  parol  or  other  evidence  of 
ratification:  Cody  v.  Shepherd,  11  Pick.  405  [22  Am.  Dec.  379]; 
demerit  v.  Brush,  3  Johns.  Cas.  180;  Bond  v.  Aiibin,  6  Watts  A 
S.  165  [40  Am.  Dec.  550].  In  Swan  v.  Stedman,  4t  Met.  648, 
it  was  held  that  the  adoption  of  such  an  instrument,  might  be 
shown  by  mere  silent  assent  thereto. 

It  now  remains  to  be  seen,  whether  John  Bivereau  of  the 
firm  of  A.  Alexander  &  Co. ,  and  Silas  Haight  of  the  firm  of  Joseph 
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Price  &  Co.,  have  sufficiently  assented  to  and  adopted  the  in- 
stxnment  signed  by  their  respectiye  partners,  in  the  company 
names.  So  far  as  Rivereau  is  concerned,  the  simple  fact  that 
the  suit  was  brought  in  the  partnership  name  amounts  to  a  suf- 
ficient adoption  of  the  instrument  on  his  part,  and  precludes 
the  defendants  from  denying  his  participation  in  its  execution: 
Dodge  v.  McKay,  4  Ala.  346.  In  relation  to  Haight,  it  appears 
by  the  bill  of  exceptions,  that  the  plaintiffs  below  introduced 
him  as  their  witness,  and  among  other  things  proved  by  him, 
that  the  firm  of  Joseph  Price  &  Co.  consisted  of  said  Price  and 
himself;  that  after  said  agreement  was  drawn  up,  it  was  shown  to 
him,  and  he  assented  to  its  correctness,  and  was  satisfied  with  its 
provisions,  and  that  under  it,  the  respective  parties  went  on  and 
transacted  business.  That  this  amounted  to  a  full  sanction  and 
ratification  of  the  agreement  by  all  the  parties  can  not,  we  think, 
be  questioned. 

Again,  it  appears  by  the  testimony  of  Haight,  that  the  said 
firms  were  engaged  in  the  storage,  forwarding,  and  commission 
business  at  the  time  the  contract  was  entered  into,  and  it  may 
therefore  be  very  correctly  regarded  as  within  the  scope  of  their 
commercial  dealings,  as  an  agi*eement  which  would  have  been 
equally  binding  upon  the  parties  without  a  sealed  or  even  a 
written  instrument.  It  could  not,  consequently,  be  vitiated  by 
the  addition  of  a  seal:  Anderson  v.  IbmpkinSy  1  Brock.  456; 
3  D.  S.  Dig.  393,  sec.  26;  Deckard  v.  Case,  5  Watts,  22  [30  Am. 
Dec.  287].  In  Tapley  v.  Buiterfield,  1  Met.  515  [35  Am.  Deo. 
374],  it  was  held  that  one  partner  has  authority,  without  even 
the  knowledge  of  his  copartner,  to  mortgage  the  whole  stock  in 
trade,  to  secure  a  particular  creditor  of  the  fiim;  it  was  also 
held  that  the  rule  that  one  partner  can  not  bind  his  copartner 
by  deed,  does  not  prevail  when  he  thereby  conveys  property  of 
the  firm  which  he  might  have  conveyed  without  such  deed,  and 
honce  it  was  concluded  by  the  court  in  that  case,  that  the  sealed 
mortgage  of  the  goods  executed  by  one  partner  in  the  name  of 
the  firm  bound  both  of  them,  and  constituted  a  valid  lien  upon 
ihe  property.  These  authorities  show  to  what  extent  the  rule  in 
question  is  relaxing  in  its  adaptation  to  business  operation,  and 
they  also  support  the  conclusion  to  which  we  have  arrived  in 
this  case,  that  all  the  parties  to  this  suit  became  parties  to  and 
were  held  by  the  instrument  in  question. 

3.  Evidence  was  given  by  the  defendants  below,  showing  that 
the  plaintiffs,  after  the  contract  was  entered  into,  ceased  to  do 
business  as  forwarding  and  commission  merchants,  and  that  ia 
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oonsequencey  the  defendants  had  been  obliged  to  hire  additional 
hinds,  and  also  that  bj  virtue  of  a  city  ordinance,  they  had  been 
compelled  to  pay  forty-seven  dollars  wharfage. 

In  relation  to  this  evidence,  instructions  were  given,  to  which 
objections  are  urged.  We  have  carefully  examined  the  several 
instructions,  as  given,  refused,  or  qualified  by  the  court,  and  can 
see  nothing  that  will  justify  a  reversal  of  the  proceedings.  Upon 
the  first  branch  of  the  evidence  the  jury  were  instructed,  that  if 
plaintiffs  abandoned  the  contract  before  any  violation  thereof  by 
the  defendants,  that  they  also  had  a  right  to  abandon  it  on  their 
X>art,  provided  the  abandonment  of  plaintifis  was  not  by  their 
consent  or  at  their  request.  They  were  also  instructed,  that 
if  the  plaintifG3  neglected  to  perform  their  part  of  the  con- 
tract, in  consequence  of  which  the  consideration  of  the  agree- 
ment failed,  they  could  not  recover.  These  instructions,  we 
think,  comprise  all  that  was  material  for  the  defendants  below, 
and  all  they  should  require  in  a  just  submission  to  the  jury,  or 
in  a  fair  adjudication  of  their  rights.  Upon  the  other  point, 
the  court  instructed  the  jury,  that  if  after  the  contract  an  ordi- 
nance was  passed  creating  a  liability  on  either  party,  by  way  of 
taxation  or  license,  and  if  the  parties  still  continued  to  act  under 
the  contract  as  they  did  prior  to  the  passage  of  such  ordinance, 
it  could  not  be  set  up  in  avoidance  of  the  contract.  We  think 
tho  plaintiff  in  error  has  no  reason  to  complain  of  this  instruc- 
tion. It  is  stipulated  in  tho  contract,  that  it  should  not  inter- 
fere with  any  ordinance  that  might  be  passed  relative  to  the 
landing,  the  wharf,  and  wharf -boats.  It  appears,  then,  that  such 
ordinances  were  anticipated  when  the  agreement  was  entered 
into,  and  still  the  parties  agreed  that  they  should  respectively 
conduct  their  own  business  at  their  own  expense,  and  sustain 
their  own  losses.  Any  tax  for  license  upon  the  business  of 
either  firm  would  come  under  the  denomination  of  expenses, 
which,  according  to  the  agreement,  should  be  defrayed  by  the 
party  incurring  them.  And  agreeable  to  the  instruction  if  the 
party  voluntarily  continues  in  the  transaction  under  such  addi- 
tional expense,  it  shows  an  acquiescence  in  it,  which  will  prevent 
an  avoidance  of  the  contract. 

It  is  true,  that  a  portion  of  the  special  instructions  asked  for 
in  this  case  might  have  been  given  with  propriety,  but  as  the 
substance  of  those  special  instructions  was  included  in  those  of 
a  more  general  character,  there  was  no  impropriety  in  refusing 
them:  Oeniryy.  Borgis,  6  Blaokf.  261. 

Judgment  affirmed. 
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Shabino  IK  PBOfiTB  OF  BuBiKZss  CovflTiTiniES  FABTinEBSHip  ardliMrilj, 
though  it  gives  no  title  to  the  capital  stock:  Bartlei  ^  Co.  ▼•  t/onca,  49  An. 
Deo.  606  Property  jointly  owned  by  the  partners  is  not  required  to  const!- 
%ate  a  partnership:  Champion  et  aL  v.  Bostvnck  and  Wife,  31  Id.  376;  bet 
though  the  right  to  jointly  share  profits  makes  the  parties  liable  as  copart- 
ners, there  may  be  cases  in  which  a  person  reodyes  a  compensation  for  his 
tervices  in  proportion  to  the  gross  profits  of  the  business,  without  his 
becoming  a  oopartner:  Id.  and  note  382,  where  other  cases  in  this  series  are 
eollacted:  Bradley  ▼.  WMU,  ^  Id-  435. 

iNDIYIDTrALS  MAT  BB  LlABLB  AS  PaRTNBRS  AS  TO  TuiBD  PEBflONS,  while 

as  between  thraaselves  they  are  not:  Aden  t.  Dufni,  33  Am.  Dec.  614;  Heron 
V.  HaU^  35  Id.  176,  and  generally,  as  to  what  oonstitntea  a  partnership,  see 
note  to  Loondg  v.  MarahaU^  30  Id.  608. 

AuTHOBiTT  nia>SB  Seal  is  Necbsbabt  to  Enablb  Onx  Co(Pab>tnkk  to 
Bind  thx  Other  by  a  note,  under  seal,  in  the  name  of  the  partnership,  and 
preyious  assent,  by  parol  or  subsequent  adoption,  will  not  render  the  unau* 
thorized  bond  of  a  copartner  binding  as  to  the  other:  IhirbeviUe  and  Dardtn 
y.  Ryan,  34  Am.  Dec.  622;  contra:  Cody  v.  Shepherd,  22  Id.  379;  but  if  the 
other  partner  be  present  and  assent  to  the  execution  of  the  instrument,  he 
will  be  bound  by  it:  lUhthom  v.  Boyer,  30  Id.  300;  Hart  y.  Withers,  21  Id. 
382;  and  generally,  see  Robinson  y.  Croioder,  17  Id.  762;  Morse  y.  BeUows^ 
28  Id.  372,  and  notes  to  cases  above  cited. 

Where  Proper  Instructions  CoyERiNo  Whole  Ground  (wCoNTBoy erst 

are  given  by  the  court,  the  judgment  will  not  be  reyersed  merely  because 

some  instructions  asked  for  and  rejected  might  haye  been  granted:  MutnuU 

S<nfety  Insurance  Co,  y.  Cohen^  43  Am.  Deo.  341. 
Thb  pbukjipal  oasb  is  csted  to  the  point  that  parties  may  be  adjudged 

partners  as  to  third  persons  when  they  could  not  be  so  regarded  as  between 

themselyes,  in  8tand\field  y.  Pabner,  4  O.  Qjreene,  23;  Ruddiek,T.  Otis  A  Bnow^ 

33  Iowa,  404;  WiJUAame  y.  SouUer  et  al.,  7  Id.  446. 


De  France  v.  Spekoeb. 

[3  a.  Gbbkhx,  462.] 

DsTENSE  TO  AcnoN  FOR  Setteno  Fire  to  Prairie. — Ordinary  prudence 
and  honest  motives  in  setting  fire  to  a  prairie,  and  due  diligenoe  in  pre- 
venting it  from  spreading,  are  all  that  is  necessary  to  constitute  a  good 
defense  to  an  action  for  damages  occasioned  by  such  fire. 

Ebbob  to  Jefiferson  district  court.  The  opinion  states  the 
tacts. 

'Slagle  and  Acheson^  for  the  plaintiff  in  error. 

C,  Negus,  for  the  defendant. 

By  Court,  EcnffET,  J.  Spencer  sued  De  France  and  Earns 
before  a  justice  of  the  peace,  for  damages  sustained  by  reason  of 
a  fire  which  he  alleged  was  set  out  by  the  defendants,  and  by 
them  permitted  to  communicate  with  his  premises.    Before  the 
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justice,  the  defendant  in  error  obtained  a  judgment,  from  which 
the  defendants  below  appealed.  In  the  district  court  a  Terdict 
was  returned  by  the  jury  against  De  France  for  twenty  doUaiB. 
To  reverse  the  judgment  upon  this  verdict  he  has  sued  out  a  writ 
of  error,  and  assigns  for  error  the  foUowing  instruction  of  the 
court:  "  He  who  voluntarily  sets  out  fire  on  his  own  land  is  re- 
sponsible for  the  damage  done  by  its  spreading  upon  the  lands 
of  others,  even  though  he  uses  due  diligence  to  restrain  it.'' 

This  instruction  was  erroneous.  The  statute  relied  upon  to 
sustain  the  instruction  provides,  "  that  if  any  person  or  persons 
shall  set  on  fire  or  cause  to  be  set  on  fire  any  woods,  prairies,  * 
or  other  grounds  whatever,  other  than  his  own,  or  shall  permit 
the  fire  set  out  by  him  to  pass  from  his  own  prairie  or  woods  to 
the  injury  of  any  person  or  persons,  every  person  so  offending 
shall  on  conviction  thereof,  for  every  such  ofiense,  be  fined  in 
any  sum  not  exceeding  fifty  dollars,  and  shall  be  liable  to  an 
action  to  the  party  injured,  for  all  damages  which  he,  she,  or 
they  may  have  sustained  in  consequence  of  such  fire:"  Laws  of 
184G,  p.  3,  sec.  1. 

Aside  from  this  statute,  it  would  not  be  contended  that  a  per- 
son would  incur  liability  for  damages  sustained  by  fire  passing 
from  his  own  premises,  if  he  had  used  proper  caution  and  dili- 
gence in  preventing  it.  This  principle  is  fully  sustained  in 
Clark  V.  Foote,  8  Johns.  421;  Bachelder  v.  Heagan^  18  Me.  32; 
Ellis  V.  Railroad  Co.,  2  Ired.  L.  138. 

Does  our  statute  change  this  rule,  and  make  an  individual 
responsible  for  damages  done  by  fire  passing  from  his  own 
premises,  when  it  was  not  within  his  power  to  prevent  it?  We 
think  not.  The  meaning  of  the  statute  is,  that  a  person  shall 
not  willingly  or  carelessly  permit  or  suffer  the  fire  to  pass  so  as 
to  injure  another;  or  if  he  does,  that  he  shordd  be  liable  to  the 
party  injured.  If  a  person  does  all  in  his  power  to  prevent  the 
fire  from  passing,  but  if,  in  opposition  to  all  of  his  efforts,  it  still 
passes,  onto  the  premises  of  another,  he  does  not,  in  contem- 
plation of  the  statute,  permit  it  to  pass.  It  encroaches  upon 
his  neighbor  against  his  best  efforts,  without  his  consent  or  per- 
mission, and  he  should  not  be  held  liable  for  any  damages 
which  it  may  occasion.  While  a  person  has  a  right  to  set  fire 
to  bis  own  grounds,  yet  if  he  does  so  when,  from  their  contigu- 
ity to  those  near  him,  or  from  high  wind,  or  other  cause,  the 
result  would  lead  to  mischief,  in  such  case  he  would  be  liable 
if  injury  is  done  to  his  neighbor's  property;  because  he  could 
not  exercise  diligence  to  prevent  fire  with  that  success  as  if  the 
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fire  had  been  prudently  set  out.  But  when,  from  good  motiTes, 
and  under  prudential  circumstances,  a  person  sets  fire  to  his 
prairie  or  woods,  and  uses  such  care  and  diligence  to  prexent  it 
from  spreading  as  a  man  of  ordinary  caution  would  use  to  pre- 
Tent  it  from  injaring  his  own  property,  he  is  not  liable  for  the 
damage  which  it  may  do  to  the  premises  or  property  of  others. 

Ordinary  prudence  and  honest  motiTes  in  setting  the  fire,  and 
due  diligence  in  preventing  it  from  spreading,  are  all  that  is 
necessaiy,  and  will  constitute  a  good  defense  to  an  action  for 
damages. 

Judgment  reversed. 

Liability  for  Skttino  Fire:  See  note  to  Burroughs  ▼.  ffouscUoMe  B,  IL 
Co,,  38  Am.  Dec  70,  where  the  principle  inTolved  in  this  case  is  dlBcnsaed  at 
length  with  reference  to  railroad  companies.  The  principal  case  is  reluc- 
tantly followed  in  Hcmlon  ▼.  Ingram,  1  Iowa,  110;  S.  C,  3  Id.  82;  and  approved 
in  Jojcobs  v.  Andrew*,  4  Id.  506;  it  is  also  cited  in  Coun  v.  May,  36  Id.  242, 
in  a  historical  review  of  the  legislation  and  adjudications  npon  the  subject  of 
liability  for  damage  resulting  from  setting  out  fires  on  a  prairie. 


Bbown  et  al.  v.  Habbis. 

[a  a.  GBXXine,  605.] 
Judgment  or  Noksuit  Dissolves  Prior  Attachments  and  releases  th« 

property  from  the  writ. 
Setting  aside  Nonsuit  will  not  Reti^ic  Attachment  which  had  been 

dissolved  by  the  granting  of  the  nonsuit. 

Ebbob  to  the  Linn  district  court.  The  opinion  states  the 
facts. 

8.  Whicher  and  P.  Smiih,  for  the  plaintiffs  in  error. 

J.  if.  Preston  and  C.  Bates,  for  the  defendant. 

By  Court,  Obeenb,  J.  This  was  an  action  of  trespass  com- 
menced before  a  justice  of  the  peace,  by  William  M.  Harris, 
against  Horace  N.  Brown,  William  B.  Lewis,  and  William  Wal- 
lace, for  taking  a  quantity  of  com  which  had  been  levied  upon 
by  said  Harris  as  constable,  under  a  writ  of  attachment  sued 
out  by  A.  Hollenbeck  against  Wilbert  L.  Lewis.  Judgment 
rendered  against  Brown  and  Lewis,  and  an  appeal  taken  by  them 
to  the  district  court. 

On  the  trial,  Harris  claimed  the  right  to  recover  in  the  capac- 
ity of  constable,  and  offered  in  evidence  the  writ  of  attachment 
issued  in  the  case  of  Hollenbeck  v.  Lewis,  The  return  upon  the 
writ  showed  that  he  had  attached  the  undivided  half  of  twenty 
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ioreB  of  com.  The  entries  in  the  docket  of  the  justice  before 
whom  the  attachment  suit  was  tried  were  admitted  in  eyidence. 
Among  other  things,  the  docket  shows,  that  on  the  return  day 
of  the  writ,  October  8, 1846,  the  plaintiff  appeared,  but  the  de- 
fendants not  haying  been  served  with  process,  it  was  ordered 
that  the  cause  be  set  for  trial  Norember  2, 1846,  at  ten  o'clock 
A.  X.,  and  that  the  plaintiff  give  notice  as  required  by  law.  On 
that  day  the  parties  failed  to  appear,  and  there  being  no  proof 
of  the  required  notice,  the  plaintiff  was  nonsuited.  November 
7, 1846,  plaintiff  filed  an  affidavit,  and  a  motion  to  set  aside  the 
judgment  of  nonsuit,  which  motion  was  granted,  and  a  new 
trial  ordered,  to  be  heard  on  the  twenty-third  of  said  month; 
and  Lewis  was  served  with  notice  of  the  new  trial.  On  the  day 
appointed  for  trial,  the  defendant  failed  to  appear,  and  there- 
upon judgment  was  rendered  against  him  for  the  sum  of  thirty- 
six  dollars  and  twenty-five  cents. 

After  the  said  docket  of  the  attachment  suit  was  introduced, 
the  defendant  requested  the  court  to  instruct  the  jury,  that  the 
judgment  of  nonsuit  in  said  attachment  case  destroyed  the  at- 
tachment lien,  although  the  nonsuit  was  subsequentiy  set  aside. 
But  the  instruction  was  refused,  and  this  refusal  constitutes  the 
principal  ground  of  error  contended  for  in  this  case.  The  only 
question  then  to  be  determined  is.  Will  a  nonsuit  of  proceedings 
commenced  by  attachment  vacate  the  lien  ? 

The  statute  authorizes  justices  to  render  judgment  of  nonsuit 
when  plaintiffs  fail  to  appear  in  the  manner  provided,  and  to  set 
aside  such  judgments,  where  good  cause  is  shown  within  six 
days  after  the  rendition:  B.  S.  323,  sees.  1-4. 

In  deciding  the  present  question,  it  is  not  necessary  to  inquire 
into  the  regularity  of  the  proceedings  by  which  the  nonsuit  in 
the  attachment  case  was  set  aside.  We  are  only  called  upon  to 
decide  whether  the  instruction  asked  and  refused  should  not 
have  been  given  to  the  jury. 

Ordinarily  a  nonsuit  is  regarded  as  the  final  determination  of 
the  action,  and  of  all  process  connected  with  its  commencement 
and  progress.  As  a  consequence,  then,  any  attachment  levy 
would  be  vacated  by  such  a  judgment.  It  is  true,  under  our 
statute  a  judgment  of  nonsuit  may  be  set  aside,  and  a  new  trial 
granted.  But  in  what  way  can  this  revive  the  attachment  lien, 
which  was  destroyed  by  the  nonsuit?  The  new  trial  ordered 
extends  only  to  the  cause  of  action  and  revives  the  issue  between 
the  parties,  but  it  imparts  no  vitality  to  a  levy  which  had  been 
vacated  by  the  nonsuit.    It  does  not  even  revive  the  original 
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writ;  a  new  process  is  required,  which  is  to  be  served,  executed, 
and  returned  in  like  manner  as  a  summons:  B.  S.  824,  sec.  4. 

The  attachment  act  proYides,  that  when  an  attachment  shall 
be  dissolTcd,  all  proceedings  touching  the  property  and  e£fect8 
attached  shall  be  vacated,  and  the  suit  proceed  as  if  it  had  been 
commenced  by  summons  only:  B.  S.  342,  sec.  13.  As  the  nonsuit 
did  in  effect  dissolve  the  attachment,  it  necessarily  follows  that 
the  property  was  released  from  the  writ;  and  after  the  suit  was 
opened  up,  it  could  only  be  conducted  as  if  commenced  by  sum- 
mons. 

It  has  been  decided  in  other  states  that  judgment  for  the  de* 
fendant  ipso  facto  dissolves  an  attachment,  and  that  the  officer 
can  not  detain  the  prox)6rty,  though  the  plaintiff  sues  out  a  writ 
of  review:  Clap  r.Bell,  4  Mass.  99;  Johnson  y.Edson,  2  Aik. 
299;  Suydam  v.  Huggefordy  23  Pick.  465.  Applying  the  prin- 
ciple of  those  decisions  to  the  case  at  bar,  we  think  it  must  fol* 
low  that  a  judgment  of  nonsuit  against  an  attachment  plaintiff 
wUl,  ipso  facto,  destroy  his  lien,  although  the  nonsuit  may  have 
been  set  aside,  and  the  court  below  should  have  instructed  the 
jury  to  that  effect. 

Judgment  reversed. 

Dissolution  of  Attachment  Lien,  what  effects:  See  note  to  Franklin 
Bank  ▼.  Baehdder,  39  Am.  Dec.  609,  where  the  subject  is  discussed  at  length. 

Tex  principal  case  is  cited  to  the  point  that  a  judgment  of  nonsuit 
vacates  an  attachment  lien,  and  that  setting  aside  the  nonsuit  does  not  revive 
It^  in  Harrow  ▼.  Lyon,  3  Q.  Greene,  159.  In  Dcu\forth,  Davia  d:  Co,  v. 
Caarter  and  Maj/,  4  Iowa,  239,  the  court  says:  '*  But  though  we  may  assent 
to  the  result  in  Brovm  v.  Harris,  yet  the  reasoning  of  the  case  is  unsatis- 
factory and  inconclusiye.    It  simply  asserts  the  supposed  rule  of  law." 


Coffin  v.  Knott. 

[a  a.  aanvx,  682.] 

FoBiCAL  Defxoxb  CAN  VOX  BE  Reachko  bt  Oenxbal  Demubkeb,  bttt  only 

substantial  ones. 
Judgment  in  Tbbsfass  mat  be  Pleaded  in  Bab  in  Beplevin,  identity 

of  form  not  being  necessary  to  render  it  a  bar. 
Judomknt   is  Sab  when  It  Apfects  the  Same  Pabties,  involves  the 

same  matter,  and  determines  the  same  cause  of  action. 
Judgment  on  Dbmubbxb  is  as  C!onclusive  of  the  facts  confessed  by 

demurrer  as  a  verdict  finding  them  would  be. 

Ebbob  to  the  Dubuque  district  court    The  opinion  states  the 
fseto. 
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P.  Smiihf  for  the  plainiiff  in  error. 
L.  Clark^  for  the  defendant. 

By  Court,  Gbeeios,  J.  Bepleyin  by  John  M.  Knott  against 
Albert  Coffin  for  two  mares  and  colts.  Seyeral  pleas  were  filed 
f>y  defendant,  to  which  the  plaintiff  demurred,  and  the  de^ 
tnurrer  was  sustained.  It  is  now  claimed  that  the  court  erred 
in  sustaining  the  demurrer  to  the  sixth  plea.  By  this  plea  it 
Appears  that  the  defendant  purchased  the  mares  and  colts  of 
James  Burr  and  others,  June  1, 1849;  that  said  James  Burr  and 
others  took  said  property  from  the  possession  of  the  plaintiff 
September  1,  1848;  that  afterwards,  at  the  May  term  of  the 
Clinton  county  district  coui*t,  said  plaintiff  impleaded  said  Burr 
And  others  in  ''an  action  of  trespass  fo^  taking  the  identical 
same  goods  and  chattels  mentioned  in  the  plaintiff's  declara- 
tion;" that  in  May,  1849,  the  said  Burr  and  others  pleaded  a 
|>lea  of  release  of  said  action  of  trespass;  that  the  plaintiff  de- 
murred to  the  plea,  and  the  demurrer  was  overruled  by  the 
<x)urt,  and  judgment  was  thereupon  rendered  in  favor  of  said 
Burr  and  others,  as  defendants  in  the  suit;  that  said  judgment 
remains  in  full  force  and  effect.  The  plea  concludes  with,  a 
prayer  for  judgment,  and  that  the  plaintiff  be  estopped  from 
tnaintaining  his  action  against  the  defendant. 

The  only  question  we  are  called  upon  to  decide  in  this  case  is, 
Did  the  court  err  in  sustaining  the  demurrer  to  this  plea?  The 
•demurrer  is  general,  and  hence  can  only  prevail  against  substan- 
tial defects.  Without  regard  to  form,  we  are  only  to  inquire, 
Is  the  plea  good  in  substance?  For  under  a  general  demurrer 
no  advantage  can  be  taken  of  imperfections  merely  formal: 
Mould's  PI.  4G6,  468,  sees.  15,  19;  Steph.  PI.  140;  Eyan  v. 
Waison,  2  Greenl.  382;  Patchin  v.  DooliUle,  3  Vt.  461. 

The  question  arises.  Are  the  substantial  facts  in  the  plea  such 
«s  can  be  borne  down  by  general  demurrer?  The  facts  set  forth 
jtre,  that  the  plaintiff  in  this  replevin  suit  had  previously  brought 
ttn  action  of  trespass,  in  which  he  declared  for  the  same  prop- 
erty, against  the  same  parties;  that  the  defendants  pleaded  a 
celease  executed  by  the  plaintiff  to  one  of  the  defendants  in  bar 
of  the  action;  and  that  to  the  plea  of  release  then^  was  a  de- 
murrer, which  was  overruled,  and  judgment  rendered  on  the 
^lea  for  the  defendants.  But  it  is  contended  that  the  judgment 
in  trespass  can  not  be  pleaded  in  bar  of  this  replevin  suit.  Had 
the  plaintiff  recovered  in  the  action  of  trespass,  it  is  clear  that 
h&  would  have  been  entitled  to  the  value  of  the  horses,  which 
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be  alleged  were  taken  and  converted  by  the  defendants.  It  ia 
equally  clear  that  a  verdict  for  the  defendants  upon  an  issue  in- 
volving  the  right  to  the  property  would  vest  it  in  them.  Under 
the  plea,  it  might  have  been  shown  that  the  right  to  the  property 
was  necessarily  involved  in  the  action  of  trespass.  Indeed,  the 
plea  avers  in  substance  that  the  matter  involved  in  the  trespass 
suit,  and  the  parties  thereto,  were  the  same  as  in  the  replevin 
suit.  Under  the  demurrer,  these  averments  are  admitted  to  be 
true,  and  they  sufficiently  show  that  both  suits  were  for  the  same 
cause  of  action. 

It  is  not  necessary  that  both  actions  should  be  in  the  same 
form,  in  order  to  have  the  former  action  operate  as  a  bar  to  the 
record.  It  is  only  necessary  that  they  should  affect  the  same  par- 
ties, and  involve  the  same  matter,  or  determine  the  same  cause  of 
action.  Suits  will  be  regarded  in  this  light,  when  the  same  evi- 
dence will  support  both  actions.  If  in  this  case  the  former  action 
was  instituted  to  recover  for  the  property,  as  well  as  for  the  tres- 
pass upon  it,  as  might  have  been  shown  under  the  plea,  then  it 
follows  that  the  same  evidence  would  be  admissible  to  support 
both  actions.  This  view  is  supported  in  liice  v.  King,  7  Johns. 
20.  In  this  case,  it  was  held  that  a  former  judgment  in  trespass 
for  taking  goods  will  bar  a  subsequent  action  of  assumpsit  for 
the  same  cause.  See  also  Johnson  v.  Smith,  8  Id.  883;  PhiUipa 
V.  Berick,  16  Id.  136  [8  Am.  Dec.  299].  So  in  Gardner  v.  Buch- 
bee,  3  Cow.  120  [16  Am.  Dec.  260]^  it  was  held,  that  this  rule 
prevails,  whether  the  same  matter  be  pleaded,  or  given  in  evi- 
dence under  the  general  issue;  and  that  the  former  judgment  is 
conclusive  whether  it  appear  upon  the  face  of  the  record  of  the 
former  suit  that  the  same  matter  was  tried  and  passed  upon  or 
not. 

It  is  objected  by  defendant's  counsel,  that  judgment  in  the 
trespass  suit,  as  it  appears  by  the  plea,  was  rendered  upon  a 
demurrer,  and  not  upon  a  verdict.  Still  the  principle  and  effect 
of  the  judgment  are  the  same.  The  same  facts  were  involved  and 
decided  by  the  demurrer,  that  could  have  been  decided  if  the 
case  had  been  submitted  to  a  jury.  It  can  make  no  difference 
whether  the  facts  were  proved  by  the  release  and  witnesses,  or 
were  admitted  by  the  pleadings.  It  is  decided  in  Bouchand  v. 
Bias,  3  Denio,  238,  that  an  admission  by  way  of  demurrer  to  a 
plea,  in  which  the  facts  are  alleged,  must  be  just  as  available  as 
though  the  admission  had  been  made  ore  tenus  before  a  juiy. 

In  Gould's  Pleading,  477,  section  43,  the  principle  is  laid  down 
that  a  judgment  rendered  upon  demurrer  is  as  conclusive  of  the 
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facts  confessed  by  denranar  as  a  yerdiot  finding  the  same  iacts 
wotild  have  been.  We  are  not  advised  that  this  principle  has  ever 
been  questioned  by  any  respectable  author.  It  is  obTious,  that 
the  facts  in  a  case  may  be  equally  as  well  established  by  a  de- 
murrer as  they  can  be  by  a  verdict;  and  as  in  either  case  they 
become  matter  of  record,  they  should  never  be  again  contested 
between  the  same  parties. 

The  judgment  for  the  trespass  suit,  as  described  in  the  sixth 
plea,  must  be  regarded  as  conclusive  upon  all  matters  which 
might  have  been  litigated  in  that  action.  If  Enott  had  recov- 
ered, he  would  have  secured  the  value  of  the  horses. 

We  think,  then,  that  the  facts  stated  in  the  sixth  plea  should 
be  regarded  as  a  good  bar  to  the  action,  and  that  the  court 
erred  in  sustaining  the  demurrer  to  that  plea. 

Judgment  reversed. 

FoRjcEB  Reoovkbt  Bar8  Anothsb  AonoN  Foa  THS  Sams  Ivjitrt,  though 
the  form  of  action  may  be  different  in  the  two  cases;  bo  a  Judgment  in  tres- 
I>aM  may  be  set  up  aa  a  bar  to  an  action  on  the  case  for  the  aame  injury: 
OUchrist  ▼.  Bale,  34  Am.  Dec  469.  Generally,  as  to  when  a  former  recovery 
is  a  bar  and  when  not,  see  note  to  Eeutfnan  ▼•  Cooper,  26  Id.  600,  where 
other  oases  in  this  series  are  oollected. 

Thx  principal  cabs  is  cTTsn  AKt>  DsrmrounHBD  in  KeuUr  Jb  Skimm  «. 
Eoek,  Mumr  4b  Co.,  16  Iowa,  2B. 
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*  Jabboe  V.  Smith. 

[10  B.  HoiiBOK,  367.] 

DmaMAL  ov  Suit  Aqbibd  is  Bab  to  any  other  suit  between  the  parties 
on  the  original  cause  of  action,  unless  there  are  express  stipulations  that 
suit  may  be  brought. 

GoYENAiiT. .  The  opinion  states  the  facts. 

B.  J.  Brown,  BUey,  and  Shvjck,  for  the  appellant. 

Hm  and  Thumian,  for  the  appellee. 

By  Coarty  Simpsom,  J.  In  this  action  of  coTenant,  the  defend* 
ant  pleaded  that  before  the  commencement  of  the  suit,  the 
plaintiff  had  instituted  a  suit  against  him,  upon  the  same  writ- 
ing, for  the  same  cause  of  action,  in  the  same  court,  and  by  the 
agi'eement  of  the  parties,  that  previous  suit  had  been  by  the 
judgment  of  the  court,  dismissed  agreed.  He  therefore  pleaded 
and  relied  upon  that  order  of  dismissal  as  a  bar  to  the  present 
action. 

The  plaintiff  replied  that  the  dismissal  referred  to  in  the  plea 
had  been  made  in  pursuance  of  a  undtten  agreement  of  the 
parties,  by  which  it  was  agreed  by  them,  that  the  suit  should  be 
dismissed,  and  all  matters  of  controversy  between  the  parties, 
involved  and  arising  in  that  suit,  should  be  referred  to  the 
determination  of  three  designated  arbitrators,  whose  award,  when 
made,  they  bound  themselves  to  abide  by  and  perform.  That 
the  arbitrators  named  in  the  agreement  and  the  parties  met  and 
proceeded  to  trial,  and  after  a  full  hearing  of  all  the  evidence 
adduced  on  both  sides,  the  arbitrators  disagreed  and  were  unable 
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to  make  an  award,  and  no  award  had  been  made  by  them.  A 
demurrer  was  filed  to  this  replication  by  the  defendant,  and 
havingf  been  sustained,  a  judgment  was  rendered  against  the 
plaintiff*  from  which  he  has  appealed  to  this  court. 

The  legal  effect  of  an  order  dismissing  a  suit  agreed  is  to  bar 
any  other  suit  between  the  same  parties,  on  the  original  cause  of 
action  thus  adjusted  by  them,  and  merged  in  the  judgment  of 
the  court,  rendered  at  their  instance,  and  in  consequence  of  their 
agreement:  Bank  of  CommonwedUh  v.  Hopkins  etc,,  2  Dana,  395. 

A  new  cause  of  action  may  arise  upon  the  agreement  of  the 
parties,  that  produced  the  order  dismissing  the  suit;  and  there 
might  possibly  be  cases,  where,  by  the  terms  of  the  agreement, 
a  suit  could  be  maintained  upon  the  original  cause  of  action, 
but  it  would  be  alone  by  virtue  of  the  stipulations  contained  in 
the  agreement  of  the  parties. 

If  such  a  case  can,  however,  exist,  the  present  is  not  one  of  that 
character.  The  agreement  contains  no  provision  authorizing 
the  plaintiff,  in  any  event,  to  bring  a  new  suit  upon  the  same 
cause  of  action.  If  the  agreement  upon  which  the  suit  was  dis- 
missed does  not  afford  an  adequate  remedy,  it  should  not  have 
been  entered  into  by  the  plaintiff.  If  the  parties  contemplated 
a  resort  to  any  other  mode  of  adjusting  the  matters  in  controversy 
between  them,  upon  a  failure  of  the  arbitrators  to  make  on  awai*d, 
a  stipulation  to  that  effect  should  have  been  inserted  in  the 
agreement.  Such  a  provision  may  have  been  omitted  intention- 
ally, and  the  agreement  entered  into  in  its  present  form,  with  a 
view  to  prevent  further  litigation,  upon  the  very  reasonable 
assumption,  that  if  the  justice  of  the  plaintiff's  demand  was  so 
doubtful,  that  three  impartial  arbitrators  could  not  make  an 
award  in  his  favor,  the  claim  was  of  too  questionable  a  character 
to  be  further  prosecuted.  Besides,  although  no  award  had  been 
made  when  this  suit  was  commenced,  one  may  yet  be  made  by 
the  arbitrators. 

The  order  of  the  court  dismissing  the  suit  agreed,  if  obtained 
by  fraud,  might  be  set  aside  in  a  proceeding  for  the  purpose. 
But  as  it  forms  a  bar  to  another  suit,  for  the  same  cause  of  ac- 
tion, so  long  as  it  remains  in  full  force  and  unreversed,  and  ai 
the  matters  contained  in  the  plaintiff's  replication  were  insuf- 
ficient to  obviate  its  legal  effect,  the  judgment  of  the  court  be- 
low, sustaining  the  demurrer,  was  correct. 

Wherefore,  the  judgment  is  affirmed. 
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Smith  v.  Mobebly,  eto. 

[10  B.  HoMBOX,  266.] 

Fraud  nr  Obtaining  Sukett's  Signature  will  not  Rildeye  him  wb«s»- 
the  note  has  gone  into  innocent  hands. 

SsoBicT  AGBESifBNT  BETWEEN  ScTRETT  AND  PRINCIPAL  Can  not  affect  inno- 
cent parties  into  whose  hands  the  note  falls. 

SuRiTT  Bound  bt  Signature,  though  Made  with  Condition  not  PEi»- 
FORMED. — ^Where  a  surety  signed  a  note  under  a  promise  that  it  woalA 
not  be  delivered  unless  a  certain  other  person  also  signed  it,  and  the  notft 
was  delivered  without  such  signature  to  the  drawee,  who  knew  nothuBg^ 
of  the  promise:  Held,  that  the  surety  was  bound  to  the  payee,  notwit^ 
standing  the  promise  and  fraud  of  his  principal. 

Parol  Condition  to  Promissory  Note  will  not  affect  innocent  holderau 

Error  to  the  Mercer  circuit.     The  opinion  states  the  facts* 

J.  and  W,  L.  Harlan,  for  the  plaintiff. 

B,  and  A.  Monroe,  Daviess,  and  Taylor,  for  the  defendant. 

By  Court,  Simpson,  J.  In  the  year  1844,  Scales  applied  to- 
Mock  to  borrow  from  him  the  sum  of  one  thousand  dollars,  anA 
proposed  to  give  Smith  as  his  surety  on  the  note  for  the  paj- 
ment  of  the  money.  Mock  stated  that  he  was  not  well  ac- 
quainted with  Smith,  but  knew  Moberly  well,  and  would 
consider  him  as  sufficient  security  with  or  without  Smith. 

Shortly  afterwards  Scales  presented  to  Smith,  for  his  sign*- 
ture,  a  note  for  one  thousand  dollars  payable  to  Mock,  two 
years  after  its  date,  which  note  he  had  signed  as  principal;  and 
it  was  signed  by  Smith,  with  the  express  agreement  betweem 
Scales  and  Smith,  that  it  was  not  to  be  obligatory  on  the  latter 
unless  Moberly  also  executed  it  as  security. 

Scales  seems  never  to  have  applied  to  Moberly  to  execute  tb» 
note  according  to  his  agreement  with  Smith,  having  previouslj 
understood  that  Moberly  would  not  become  bound  as  his  suretjr. 
The  money  he  expected  to  obtain  from  Mock  he  intended  to  poj- 
to  Moberly  in  satisfaction  of  some  debts  against  him,  the  collee- 
tion  of  which  Moberly  had  the  control  of,  and  for  part  of  whick 
he  was  bound  as  the  surety  of  Scales,  who  was  then  in  embar- 
rassed circumstances,  and  desirous  to  remove  from  this  state  oM 
Ohio.  His  proposed  removal  he  was  apprehensive  could  not  hm 
accomplished,  unless  these  debts  in  the  hands  of  Moberly  we>» 
paid  or  in  some  way  arranged,  and  he  was,  therefore,  anxious  lo 
procure  the  money  in  order  that  he  might  apply  it  to  their  pay- 
ment. 

After  Smith's  signature  to  the  note  had  been  obtained  Ib^ 
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ScaleSy  the  latter  reoeiyed  a  meBsage  from  Mock  infonning  him 
that  he  could  not  loan  him  the  money  in  consequence  of  his 
having  been  called  upon  by  a  son-in-law  to  aid  him  in  paying 
for  some  land  that  he  had  purchased.  This  fact  Scales  commu- 
nicated to  Moberly,  informing  him  at  the  same  time  that  he  had 
a  note  for  one  thousand  dollars  executed  by  himself  and  Smith 
as  his  surety,  payable  to  Mock,  which  he,  Moberly,  might  have, 
if  he  could  make  an  arrangement  with  Mock  to  assign  it  over 
to  him,  and  he  would  receive  it  in  payment  of  the  aforesaid 
debts.  Moberly  being  anxious  to  secure  the  debts  on  Scales, 
agreed  to  take  the  note  for  one  thousand  dollars  in  payment  in- 
stead of  the  money,  provided  Mock  would  assign  it  to  him. 
Mock,  after  some  persuasion,  agreed  to  and  did  assign  the  note 
to  Moberly  without  any  recourse  upon  him  as  assignor.  The 
arrangement  was  effected  by  Moberly  transferring  to  Mock  the 
demands  on  Scales,  and  by  Mock  surrendering  these  demands 
to  Scales  for  the  note  for  one  thousand  dollars  on  himself  and 
Smith,  and  transferring  the  note  thus  acquired  to  Moberly  for 
the  debts  on  Scales. 

Neither  Mock  nor  Moberly,  at  the  time  of  this  azxangement, 
had  any  knowledge  of  the  agreement  between  Scales  and  Smith 
that  the  note  was  not  to  be  obligatoiy  on  Smith  unless  it  was 
also  executed  by  Moberly.  Nor  does  Moberly  appear  to  have 
known  that  Mock  had  required  any  security  besides  Smith,  or 
had  objected  to  him  as  surety  on  any  ground. 

Moberly  having  obtained  against  Smith  a  judgment  at  law 
upon  the  note,  the  latter  exhibited  a  bill  in  chancery  to  be  re- 
lieved against  the  judgment.  The  circuit  court  refused  the  relief 
asked  for  and  dismissed  the  bill.  The  question  for  this  court  to 
determine  is,  whether  upon  the  foregoing  facts,  and  the  additional 
one  of  the  insolvency  of  Scales  at  and  ever  since  the  time  that 
Moberly  acquired  the  note  in  the  manner  detailed.  Smith  is  en- 
titled to  any  relief  against  the  judgment  at  law. 

The  first  position  assumed  in  favor  of  the  relief  sought  for  by 
Smith  is,  that  the  note  is  not  obligatory  on  him,  inasmuch  as  it 
was  not  executed  by  Moberly;  and  it  was  only  to  be  binding  upon 
Smith  according  to  the  agreement  between  him  and  Scales,  in 
the  event  that  Moberly  also  signed  it  as  the  surety  of  Scales; 
and  its  deliveiy  to  Mock  was  a  violation  of  this  agreement  and 
a  fraud  upon  Smith. 

Had  Mock  or  Moberly  known  that  such  was  the  agreement 
between  Scales  and  Smith,  and  had,  notwithstanding  this  knowl- 
edge, taken  the  note  from  Scales,  there  wotdd  be  an  evident 
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propriety  in  fhe  application  of  the  doctrine  contended  for.  But 
to  permit  a  secret  agreement  of  that  kind  between  a  principal 
and  Buretj  to  have  the  effect  of  destroying  the  Talidity  of  the 
note  as  to  the  sorely,  after  it  had  been  used  by  the  principal,  and 
belonged  to  the  person  to  whom  it  was  made  payable  or  his 
assignee,  wonld  be  to  encourage  the  perpetration  of  fraud  jpon 
innocent  individuals.  As  the  surety  placed  it  in  the  power  of 
the  principal  to  commit  a  fraud,  the  naked  question  is,  Shall  he 
be  the  sufferer  by  the  fraud,  or  shall  the  loss  fall  upon  others, 
who  had  no  notice  of  the  condition  upon  which  he  signed  the 
writing. 

There  would  seem  to  be  no  difficulty  in  the  solution  of  this 
question.  The  delivery  of  the  note  by  Scales  to  the  person  to 
whom  it  was  made  payable  was,  under  the  circumstances,  clearly 
a  fraud  upon  Smith ;  but  neither  Mock  nor  Moberly  had  any  par- 
ticipation in  the  fraud,  and  should  not  be  injured  by  it.  Smith 
having  left  the  note  in  the  possession  of  Scales,  his  principal, 
and  having  failed  to  apprise  Mock,  to  whom  it  was  made  paya- 
ble, that  the  execution  of  it  by  him  was  conditional,  and  having 
thereby  given  to  Scales  the  power  to  use  it  as  a  valid  note,  must 
be  regarded,  so  far  as  Mock  is  concerned,  as  in  effect  vesting 
him  with  a  right  to  do  so.  Smith  can  not,  therefore,  on  this 
ground  avoid  the  liability  imposed  on  him  by  the  execution  of 
the  note,  and  the  loss,  if  any,  must  be  borne  by  him  and  not  by 
Mock  or  his  assignee.  This  is,  undoubtedly,  the  equity  of  the 
case;  and  if»  as  contended,  the  execution  of  the  note  by  Smith 
being  only  conditional,  made  it  but  an  imperfect  and  partially 
executed  writing,  and  therefore  not  obligatory  upon  him  as  his 
act  and  deed,  this  matter  constituted  a  purely  legal  defense,  and 
is  not  a  proper  subject  of  equitable  cognizsince. 

But  a  delivery  of  a  writing  of  this  character  under  such  cir- 
cumstances, to  the  principal,  does  not  have  the  effect  of  charac- 
terizing it  as  a  mere  escrow,  but  on  the  contrary,  the  principal 
should  be  considered  as  the  agent  of  the  surety,  and  empowered 
by  him  to  pass  the  writing  to  the  person  to  whom  it  may  be  made 
payable,  and  his  delivery  as  being  sufficient  to  make  it  effectual 
unless  the  payee  had  notice  of  tbo  special  terms  upon  which  it 
was  signed.  The  implied  discretiouary  authority  to  use  the  note, 
Arising  out  of  its  possession  by  the  pxincipal,  uncontradicted  by 
its  terms  or  anything  apparent  on  its  fiice,  can  not  be  restricted 
by  any  agreement  between  the  payors  tiLemselves,  of  which  the 
payee  had  no  notice.     The  same  principle  is  substantially  de* 
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eided  in  the  case  of  The  Bank  of  the  CommonweaUk  y.  Curry ^  2 
Dana,  142. 

The  lav  in  relation  to  the  execution  of  deeds  and  specialties  is 
not  applicable  to  promissoiy  notes.  In  the  language  of  this  court, 
in  the  case  of  Taylor  etc.  y.  Craig ^  2  J.  J.  Marsh.  460,  "  prom- 
issory notes  are  quasi  mercantile,  but  are  not  in  this  country,  aa 
they  are  in  England,  since  the  statute  of  Anne,  negotiable  pre- 
cisely as  bills  of  exchange.  But  for  many  purposes,  the  doc- 
trine of  bills  of  exchange  applies  to  promissory  notes,  because 
the  reason  of  it  applies  equally  to  both  kinds  of  paper.  The 
law  in  relation  to  the  execution  of  both  is  the  same.  And  jus- 
tice and  the  exigencies  of  commerce  require  that  the  drawer  of 
a  bill,  or  payor  in  a  note,  should  be  bound  sometimes,  when,  if 
the  instrument  were  a  deed,  he  would  not  be  liable.  Frequently 
the  maxim,  '  He  who  trusts  most  shall  lose,'  applies  to  bills  aud 
notes;  and  it  is  often  better  that  a  negligent  drawer  should  be 
held  responsible  than  that  an  innocent  holder  or  obligee  should 
Buflfer." 

Upon  this  principle  it  has  been  repeatedly  decided,  that  if  a 
note  is  signed  in  blank,  the  maker  will  be  bound  for  whatcTcr 
sum  may  be  inserted,  although  he  may  have  signed  his  name 
upon  the  express  parol  condition  that  the  sum  should  be  less 
than  that  which  was  afterwards  inserted.  For  the  same  reason 
the  surety  should  be  liable  for  the  amount  of  a  note,  which  he 
signs  and  leaYes  with  the  principal,  to  be  used  upon  the  con- 
dition, known  to  themselves  alone,  that  it  shall  be  signed  by 
another  person,  whether  the  condition  be  complied  with  or  not. 

Another  grotmd  upon  which  Smith's  right  to  equitable  relief 
is  claimed  is,  that  the  note  as  drawn  being  payable  to  Mock, 
Scales  had  no  authority  to  deliver  it  to  any  other  person,  and 
the  arrangement  by  which  Moberly  obtained  it  was  virtually  a 
delivery  of  it  to  him  and  not  to  Mock,  and  a  fraud  upon  Smith 
in  which  all  the  parties  to  the  arrangement  participated,  and 
which  consequently  entities  Smith  to  be  discharged  from  the 
payment  of  tiie  debt. 

The  note  was  made  by  Scales  for  the  purpose  of  procuring 
money  to  discharge  the  debts  in  Moberly's  hands.  Whether 
that  design  was  made  known  to  Smith  does  not  appear.  The 
note  was  used  to  accomplish  the  object  for  which  it  was  origi- 
nally intended,  not,  it  is  true,  in  the  manner  contemplated,  but 
in  one  that  did  not  alter  or  increase  on  the  liability  of  the 
■oreiy.    Had  the  money  been  obtained  on  the  note  by  the  prin* 
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dpal,  it  would  not  have  been  to  the  adYantage  of  the  soreiyy  or 
placed  him  in  a  better  position.  It  can  not,  therefore,  be  ma- 
terial, BO  far  as  he  is  concerned,  whether  the  note  was  passed 
directly  to  Mock,  or  indirectly  to  Moberly. 

But  it  is  argued  that  Smith  might  have  been  willing  to  haye 
been  the  debtor  of  Mock,  and  still  have  been  unwilling  to  haTe 
been  the  debtor  of  Moberly.  And  as  he  executed  the  note  to 
enable  Scales  to  obtain  money,  it  was  a  perversion  of  the  object 
of  its  execution  to  apply  it  to  the  payment  of  pre-existing  debts. 

As  the  note  was  assignable  under  the  statute,  Mock,  had  he 
advanced  the  money  upon  it,  might  have  transferred  it  to 
Moberly,  or  any  other  person.  A  surety,  therefore,  in  execut- 
ing a  writing  assignable  in  its  character,  can  not  be  considered 
as  intending  to  limit  its  use  to  the  payee,  and  to  bid  his  debtor 
alone,  and  not  the  debtor  of  his  assignee,  if  he  should  transfer 
the  paper.  And  as  the  principal  intended  to  apply  the  money, 
had  he  obtained  it  from  Mock,  to  the  pay^lent  of  the  debts  in  the 
hands  of  Moberly,  the  application  of  the  note  itself  to  the  same 
purpose,  upon  his  failure  to  procure  the  money,  is  not  more 
prejudicial  to  the  surety;  nor  can  it  be  regarded  as  a  perversion 
of  the  object  for  which  the  paper  was  originally  designated, 
being  in  e£fect  an  accomplishment  of  the  same  object.  This 
doctrine  has  been  recognized  as  applicable  to  promissory  notes 
in  analogous  cases  in  the  state  of  New  York:  Bank  of  RuUand  v. 
Buck,  5  Wend.  6G;  TMca  Bank  v.  Oanson  el  al.,  10  Id.  814. 

Nor  is  the  legality  of  the  transaction  affected  by  the  fact  that 
the  transfer  by  Mock,  the  payee,  was  merely  formal,  and  that 
he  never  had  any  beneficial  interest  in  the  paper.  Had  Mock 
indorsed  the  note  in  blank  to  have  enabled  Scales  to  negotiate 
it,  and  to  procure  the  money  from  some  other  person,  and  it 
had  thereby  passed  into  the  hands  of  an  innocent  holder  for  a 
valuable  consideration,  Smith,  the  surety,  would  certainly  have 
remained  liable.  The  transfer  by  Mock  without  recourse  does 
not  essentially  alter  the  case.  Moberly  did  not  commit  a  fraud 
in  receiving  die  note  instead  of  the  money.  As  Mock  was  un- 
able to  accommodate  Scales  by  loaning  him  the  money,  it  was 
not  fraudulent  upon  his  part  to  transfer  the  note  to  Moberly  to 
effect  the  same  object  that  would  have  been  attained  by  the 
loan  of  the  money.  The  whole  arrangement  was  for  the  benefit 
of  Scales,  for  whose  use  and  accommodation  Smith  executed 
the  paper.  There  does  not,  therefore,  seem  to  be  any  reason  for 
eharacteriziug  the  transaction  as  fraudulent. 

Wherefore,  the  decree  is  affirmed. 
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Siawnio  Aa  Suucrr  o5  Commas  that  Akothbe  8mns  oonstitiitat  do- 
*livery  la  esctow  where  the  note  U  delivered  to  the  maker  for  the  pnrpoae  of 
obtaming  the  other  signiitiire;  and  a  court  of  equity  will  enjoin  a  niit  at  law 
upon  it  if  it  is  delirered  to  the  payee  or  his  agent  witiiout  the  aeoond  signa- 
ture. And  it  makes  no  difireooe  whether  the  payee  knew  of  the  oonditioa 
«r  not:  Ffrry  ▼•  PaUemmt  42  Ass.  Dec  424,  and  note  428. 

Pabol  CoroniON  to  Pbomxbsobt  Nots:  See  /oust  v.  Skoviet,  44  Am.  Deo. 
tM9,  and  note. 

The  I'RiirciPAL  oasi  is  cited  to  the  point  that  where  a  writing  is  signed 
by  a  surety  with  an  agreement  that  it  shall  not  be  delivered  as  an  obligation 
without  the  names  of  additional  obligors  thereto,  the  question  of  tiie  sureties' 
vesponsibility  depends  on  whether  the  payee  aooepts  the  writing  with  or  with- 
out knowledge  of  such  agreement,  in  Oanrin  dt  Co,  v.  MaliUiy  ete.,  1  Bush, 
62;  •Ames  etc.  v.  SelbyinUe  I^re,  lAft^  and  Marine  In$.  Co.,  1  Mete.  60;  Mil' 
iett  V.  Parker,  2  Id.  615;  Hubble  v.  Murphy,  1  Duv.  280;  8.  P,  Bivitu  v. 
ffeUey,  4  Meto.  78.  And  to  the  point  that  a  surety  is  bound  by  his  signature 
thoogh  a  aeotet  agreement  exist,  in  Ward  ▼.  Nwiium  Bank  qf  Kentucky,  14 
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[10  D.  MOHBOX,  847.] 

OoMTRAOT  BT  AoEMT  IS  BIS  OwN  Nams  binds  his  principal  though  he  ap- 
peared to-act  wholly  for  himself. 

Ok  Wbttten  Coktract  i:y  Agent's  Name  the  principal  can  only  sue  in  the 
name  of  the  party  having  the  legal  title. 

AfliUMraiT  Lies  against  Principal  though  thebb  is  Wbirxn  Comtbac* 
IN  Agent's  Name,  if  he  has  recognized  the  agent's  aots  done  for  himi 
and  the  written  contract  may  be  used  to  show  the  terms  of  the  oontcaet. 

-  Assumpsit.     The  opinion  states  the  facts. 

'  ifiT.  Marshall,  for  the  plaintiff. 

iLindsey,  for  the  defendant. 

By  Court,  Gsaham,  J.  Powell,  Baker  &  Whitaker  were  jointly 
concerned  and  interested  in  the  purchase  of  hogs  in  the  year 
1847.  About  the  first  of  June,  1847,  E.  B.  Stratton  was  em- 
jployed  by  Powell,  one  of  the  firm,  to  purchase  hogs  for  the 
firm,  but  was  requested  by  Powell  that  he  (the  witness)  should 
deal  in  his  own  name,  and  should  not  disclose  the  names  of  the 
principals,  on  account  of  the  effect  of  a  knowledge  that  they 
were  in  the  market  might  have  on  prices  in  the  county.  Under 
this  employment  and  anangement,  Stratton  on  the  seventh  of 
June,  purchased  hogs  of  the  plaintiff  and  delivered  to  him  a 
writing,  showing  the  teims  of  the  contract,  which  read  thus: 
*'  I  have  this  day  bought  of  Joseph  W.  Yiolett  all  the  hogs  ha 
may  fatten  for  market.    I  am .  bound  to  take  as  many  as  one  hun« 
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died  head.  He  is  bound  to  fomiBh  as  many  as  seTenfy-frm 
head,  io  weigh  two  hundred  pounds  and  upwards,  weU  fatted,  ta 
be  deilTered  between  the  twentieth  of  November  and  the  tenth  of 
December  next,  at  three  cents  per  pound  gross,  payable  on  the 
first  of  March  next.  Giren  under  my  hand  this  seyenth  day  of. 
June,  1847."  •Signed  by  Stratton.  Some  time  after  tibis  con- 
tract was  thus  made  by  Stratton  in  his  own  name,  he  disclosed 
to  Yiolett  the  fact  that  he  had  made  the  contract  as  the  agent 
of  Powell,  Baker  &  Whitaker,  and  not  for  his  own  benefit.. 
Powell  and  Whitaker  both  died  before  December,  1847. 

In  September,  1848,  Yiolett  instituted  this  action  of  aaawmpit 
against  Bishop  and  Banadell,  administraiorB  of  the  estate  of 
Powell,  deceased.  The  declaration  contains  several  counts  in 
the  usual  form,  stating  a  contract  for  the  purchase  of  hogs  by 
Stratton  as  agent  for  said  firm.  The  contract  is  stated  sab- 
stantiaUy  as  it  is  contained  in  the  writing,  but  is  laid  as  in 
parol,  no  reference  being  had  to  the  writing  executed  by 
Stratton.  The  breach  of  this  contract,  as  laid  in  the  declara- 
tion, consists  in  the  failure  of  the  firm  and  each  memb^  thereof 
and  of  the  defendants,  to  take  from  the  plaintiff  about  ninety 
hogs  which  he  had  ready  for  delivery  according  to  his  contract. 

The  court  believing  that  the  proof  did  not  sustain  the  decla- 
ration, so  instructed  the  jury,  who  aecordiogly  found  a  verdict 
for  the  defendants.    The  court  having  overruled  the  plaintiff's- 
motion  for  a  new  trial,  he  has  brought  the  case  to  this  court  foe- 
revision. 

The  reason  why  the  court  gave  the  instruction  to  the  jury^ 
does  not  appear  in  the  record,  but  we  suppose  as  the  other 
facts  charged  were  clearly  estabUshed  by  the  proof,  the  judg^r 
believed  that  the  execution  and  delivery  of  the  written  agree- 
ment, by  Stratton  in  his  own  name,  precluded  a  recovery  against 
bis  principal.  The  counsel  for  the  defendants  rely  on  that 
ground  of  defense  in  this  court* 

*'  There  can  be  no  doubt  in  a  parol  contract  that  the  prin«^ 
cipal  is  personally  liable  upon  any  contract  of  his  agent,  if 
made  within  the  scope  of  his  authority  given  or  subsequently 
recognized,  although  the  agent  made  the  bargain  in  his  owxk 
name,  and  appeared  at  the  time  to  act  for  himself,  so  that  in. 
fact  the  principal  could  not  have  been  trusted,  or  his  credit  or- 
responsibility  regarded  or  required  at  the  time  of  the  bargain :  '^ 
Chit.  Con.,  last  ed.,  224,  note  3;  Paley  on  Agency,  248,  249.. 
On  the  other  hand,  if  the  seller  knows  who  the  principal  is,  but 
gives  credit  to  the  agent  instead  of  the  principal,  the  rule  is  dif* 
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ferent.  Thus  it  has  been  decided^  that  where  a  party  dealing 
with  an  agent  takes  his  promiseoiy  note  with  a  knowledge  of 
his  agency,  and  of  the  liability  of  the  principal  for  the  debt  on 
which  the  note  is  given,  he  thereby  discharges  the  principal. 
Such  a  contract  can  not  be  afterwards  rescinded  and^  new 
one  made  so  as  to  bind  the  principal  without  his  knowledge 
and  assent:  Chit.  Con.  224,  note  2.  The  rights  of  a  princi- 
pal to  sue  for  and  recover  in  his  own  name  upon  contracts 
made  with  the  agent  by  others,  and  the  liabilities  of  the  prin- 
cipal incurred  by  acts  of  his  agent,  rest  on  different  principles. 
Where  a  buyer  has  been  led  to  contract  under  an  impression 
that  his  contract  is  made  with  one  person,  the  intervention  of  a 
third  person  who  was  unknown  to  him  at  the  time  of  the  con- 
tract can  not  be  permitted  to  deprive  him  of  any  set-off  or  other 
equitable  or  legal  defense  which  he  may  have  against  the  person 
with  whom  he  made  the  contract.  It  would  be  wrong  and 
fraudulent  for  the  principal  to  keep  himself  concealed,  permit 
his  agent  to  make  contracts  in  his  own  name,  and  then  by  dis- 
closing himself  reap  all  the  advantages  and  profits  of  the  con- 
tract, to  the  disadvantage  of  the  other  who  had  traded  with  the 
agent  as  the  only  person  interested  in  the  transaction:  Paley  on 
Agency,  826-328. 

If  an  agent  take  a  bond  to  himself  inscead  of  his  principal, 
the  parol  contract  is  so  far  merged  in  the  written  that  the  prin- 
cipal can  not  maintain  an  action  on  the  contract  in  his  own 
name,  but  it  must  be  in  the  name  of  his  agent  in  the  written 
agreement.  The  principal  is  unknown,  and  the  person  with 
whom  the  agent  has  contracted  in  his  own  name  has  a  right  to 
regard  him  only  as  the  contracting  party.  The  action  must  be 
in  the  name  of  him  in  whom  the  legal  title  in  such  written  con- 
tract is  vested,  although  the  exclusive  interest  or  benefit  to  be 
derived  from  the  contract  or  subject-matter  of  litigation  be  in 
another:  1  Chit.  Con.  8.  But  the  rule  as  to  defendants  is  dif- 
ferent. A  contract  made  by  an  agent  is  the  contract  of  the 
principal.  If  the  agency  is  disclosed  at  the  time  of  the  con- 
tract, although  it  be  by  deed  in  writing,  if  the  agent  contracts 
as  such,  the  principal  may  be  sued  in  an  action  at  law:  Id.  87, 
88.  If  the  principal  be  not  known  at  the  time  of  the  purchase 
:mado  by  the  agent,  it  seems  that  when  discovered,  the  principal 
or  agent  may  be  sued  at  the  election  of  the  seller:  Id.  41,. 
note  1. 

Suppose  a  man  purchase  (as  in  this  case)  the  property  of  an« 
.pther  on  credit,  the  day  of  payment  being  fixed  in  a  written  con* 
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tract  beyond  the  day  when  the  properly  is  to  be  delivered.  The 
nominal  purchaser  becomes  insolvent^  bat  the  seller  is  afterwards 
informed  that  the  contract  was  in  fact  made  by  his  vendee 
as  agent  for  another.  Shall  the  seller  in  such  case  be  com- 
lulled  to  part  with  his  property?  Shall  the  principal  be  per- 
mitted to  reap  all  the  profits,  convert  the  property  to  his  own  use, 
refuse  to  pay  for  it,  and  require  the  seller  to  look  for  redress  to 
an  insolvent?  In  equity  and  good  conscience  the  principal 
ought  to  be  compelled  to  perform  the  agent's  contract,  whether 
that  contract  be  by  parol  or  in  a  writing  having  the  effect  of  a 
bond.  In  this  case  there  are  facts  proved  which  place  the  moral 
duty  of  the  principals  beyond  doubt.  They  requested  the 
agent  not  to  disclose  his  agency.  They  afterwards  recognized 
and  approved  the  contract.  Powell,  the  active  principal,  died. 
His  administrators  recognized  the  contract  as  binding  on  them, 
and  they,  after  his  death,  as  well  as  Powell  before  his  death,  in 
conversations  on  this  subject,  spoke  of  and  recognized  the  writ- 
ten contract  made  and  executed  by  Stratton,  as  having  been 
made  for  his  principals  for  their  benefit  and  as  obligatory  on 
them.  To  permit  them  to  escape  responsibility  would  be  man- 
ifestlj'  unjust.  AsfsumpsU  is  an  equitable  action.  The  defend- 
ants are  in  justice  liable  to  the  plaintiff  for  the  injury  he  has 
sustained  by  their  refusal  to  carry  out  the  contract.  It  seems 
to  this  oourt  that  the  plaintiff  was  authorized  to  bring  and  main- 
tain this  action,  and  that  the  vmting  by  Stratton  can  be  used 
only  to  show  the  terms  of  the  contract,  the  acts  which  each  con- 
tracting party  was  to  perform,  and  ought  not  to  defeat  the 
plaintiff  in  hlb  action  against  the  principal.  If  these  views  are 
correct,  it  follows  that  the  circuit  court  erred  in  the  instructions 
given  to  the  jury,  and  should  have  granted  a  new  trial  to  the 
plaintiff. 

The  judgment  of  the  circuit  court  is  therefore  reversed,  and 
the  cause  remanded,  vrith  directions  to  set  aside  the  verdict  and 
judgment,  and  grant  the  plaintiff  a  new  trial  vdthout  payment 
of  costs. 

Crxdit  to  Agikt  does  not  Exonkrati  Principal  nDknown  at  the  time: 
Htncleraon  v.  Mayhew,  41  Am.  Bee.  434;  and  an  undiscovered  principal,  on 
becoming  known,  may  be  sned  by  one  selling  goods  to  his  agent,  or  the  agen^ 
may  be  sued,  at  his  option:  Smith  v.  Plummer,  34  Id.  630;  TaifUar  v.Pren- 
dergagtj  38  Id.  618,  and  note  610. 

When  Principal  mat  Sub  on  Contract  Madb  bt  his  Agknt:  See  PUU 
T.  i/oirer,  36  Am.  Dec.  727,  and  note  728,  where  other  cases  in  this  series  are 
collected;  BayUtj  et  cU.  v.  Onondaga  County  Mut,  Ins.  Co,,  41  Id.  759,  and 
Bote  761;  Taintor  v.  Prendergast,  38  Id.  618,  and  note  610. 
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Glabe'b  Heibs  v.  Fabbow,  eto. 

[10  B.  MoxmoB.  446.] 
FUBOHASXB  OF  PbOFERTT  IN    LlTIOATIOlT  AJTSR    FiNAL    DeCBXE  is    a    pUT- 

chaaer  i<enderUe  liU;  he  ia  not  a  necef«ary  party  to  a  bill  of  review,  but  is 
botmd  by  the  decision  upon  any  bill  of  review  or  writ  of  enor. 
PoBCBASBR  AT  Salb  Mai>s  ukdeb  FtKAL  Dbcbsb  geoermUy  takes  a  good 
title,  though  the  deoree  be  afterwarda  reversed. 

Febob  to  the  McCracken  circuit.    The  opinion  states  the  fiKsts. 

J,  and  W.  L.  Harlan^  for  the  appellants. 

^Tusbondtf,  for  the  appellees. 

By  Court,  Mabshall,  C.  J.  In  October,  1842,  William  Far- 
row obtained  a  decree  against  the  heirs  of  William  Clark,  which 
was  made  final  in  April,  1843,  for  the  specific  performance  of  a 
contract  for  the  sale  of  a  lot  in  Paducah  by  Clark  to  Farrow,  on 
the  payment  of  a  designated  balance  of  the  purchase  money 
then  unpaid.  In  July  and  August,  1843,  the  balance  of  the 
money  having  been  paid  to  the  commissioner  appointed  to  make 
the  couTeyance,  was  by  him  paid  to  and  received  by  the  agent 
or  attorney  of  Clark's  heirs,  who  were  non-residents  of  this 
state;  and  on  the  tenth  day  of  August,  1843,  the  commis- 
sioner made  the  conveyance,  which  was  reported  to  the  court  in 
October  following,  and  then  approved.  In  January,  1843,  Far- 
row conveyed  the  lot  to  Joseph  Wright,  the  father  of  his  wife, 
for  an  alleged  debt  of  two  thousand  dollars,  recited  as  being  the 
balance  of  a  debt  of  six  thousand  dollars,  formerly  due  between 
the  same  parties,  and  for  which  Farrow  had  mortgaged  the  lot 
to  Wright  in  1837,  but  the  mortgage  had  been  released  in  July, 
1839,  ten  days  after  the  filing  of  Farrow's  bill  against  Clark's 
heirs,  and  more  than  three  years  before  the  first  decree.  On 
the  second  day  of  August,  1843,  Wright,  by  his  attorney,  acting 
under  a  power  containing  specific  directions,  and  dated  in  Feb- 
ruary, 1843,  conveyed  the  lot  to  Mrs.  Eliza  Farrow,  the  daughter 
of  Wright  and  wife  of  the  complainant  Farrow.  This  conveyance 
was  made  to  the  separate  use  of  Mrs.  Farrow,  etc.,  and  in  con- 
sideration of  natural  love  and  affection.  This  deed  acknowledged 
the  subjection  of  the  lot  for  the  security  of  two  small  sums  due 
from  Farrow,  to  which  it  had  been  made  subject  by  his  deed  to 
Wright. 

In  January,  1845,  a  writ  of  error  was  prosecuted  by  Clark's 
heirs  for  the  reversal  of  the  decree  for  specific  execution,  and  by 
the  opinion  and  mandate  of  this  couit,  which  was  entered  of 
record  in  the  circuit  court  in  September,  1845,  that  decree  was 
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tBTeoraed,  and  the  opinion  expressed  that  aa  Cbric's  bein  adLod 
for  a  rescission  on  the  same  grounds  on  irhich  a  specifie  eaDecataon 
was  refused,  the  contract  should  be  rescinded  on  equitable 
terms,  etc.,  in  regard  to  which  it  was  said  the  value  of  improre- 
ments,  etc.,  should  be  ascertained.  After  the  cause  was  re- 
do<^ted  in  the  circuit  court,  Eliza  Farrow  filed  her  peititioa  pay- 
ing that  she  and  her  father,  Joseph  Wright,  might  be  made  parties 
to  her  husband's  bill,  which,  upon  the  order  of  the  court,  was 
accordingly  done;  and  she  filed  her  answer  setting  foirth,  as  she 
had  done  in  her  petition,  the  fibcts  nearly  as  they  hare  been  alseady 
stated,  and  making  it  a  cross-bill  against  CJark's  heirs,  prayed 
in  effect  that  her  title  might  be  confijrmed  on  the  ground  that 
her  father  was  a  purchaser  for  a  yaluable  consideration  after  the 
decree,  and  without  notice  of  the  equity  of  Clark's  heirs,  to 
have  a  rescission  of  the  original  contract,  or  of  their  intention 
to  prosecute  a  writ  of  error  to  the  decree,  and  which,  as  she  con- 
tends, they  were  equitably  estopped  from  prosecuting  by  haring 
received  through  their  agent  a  part  of  the  purehase  money  un* 
der  the  decree. 

Clark's  heirs,  who  had  answered  the  original  bill,  opposing 
the  filing  and  the  prayer  of  the  petition,  and  afterwards  moved 
to  reject  it  and  the  answer  and  cross-bill,  to  which,  how- 
ever, they  never  i4>peared,  but  rested  upon  the  traverse  put  in 
for  them  as  non-residents.  The  court,  without  further  proof 
than  is  furnished  by  the  exhibits  above  referred  to,  decreed  thai 
Clark's  heirs  be  perpetually  enjoined  from  asserting  any  claim 
to  the  lot  in  question,  and  that  Eliza  Farrow  be  quieted  in  the 
enjoyment  of  her  title  and  possession,  and  that  Clark's  repr^ 
sentatives  have  the  benefit  of  their  remedy  at  law  upon  the  eon- 
tract  against  TVilliam  Farrow,  etc. 

The  mandate  of  this  court  reversed  the  former  decree,  and 
remanded  the  cause  for  further  proceedings,  and  decree  in  con- 
formity with  the  opinion  then  rendered;  a  part  of  which  waa 
that  there  was  ground  for  a  rescission  as  prayed  for  1^  the  de- 
fendants, and  that  the  contract  should  be  rescinded.  The  fur- 
ther proceedings  were  directed,  not  for  ascertaining  the  right 
to  a  rescission  which  was  decided,  but  for  ascertaining  the  equi- 
table terms  which  were  to  accompany  it.  From  the  statement 
of  the  facts  already  made,  it  is  manifest  that  all  proper  parties 
were  before  the  court  when  the  reversed  decree  was  rendered; 
and  all  parties  to  the  decree  were  before  this  court  upon  the 
writ  of  error,  and  were  bound  by  the  mandate  by  which  the 
decree  for  speeifie  execution  of  the  contract  was  actually  an- 
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BoUed  and  a  decree  for  a  rescission  directed.  It  is  certain  that 
if  the  complainant  Farrow  had  retained  his  interest,  as  the  only 
party  claiming  the  benefit  of  the  contract,  the  decision  and 
mandate  of  this  court  must  have  been  conclusiye  upon  his  rights, 
unless  he  had  set  up  some  new  intervening  equity  against  Clark's 
heirs,  or  some  new  matter  affecting  the  original  case,  which  was 
not  and  could  not  have  been  presented  in  the  prior  litigation. 
By  the  reversal  of  the  decree,  the  commissioner's  deed  made 
under  it  would  have  been,  ipso/acto,  annulled,  and  would  have 
become  wholly  inoperative,  and  in  the  absence  of  some  new 
S^und  of  litigation  the  contract  must  have  been  rescinded. 

Could  any  person,  deriving  an  interest  from  Farrow,  after  the 
lendition  of  the  reversed  decree,  and  before  the  emanation  of 
the  writ  of  error,  occupy  a  better  condition  than  his?  In  the 
case  of  D^>eU  v.  Foxworlhxfs  Heirs,  9  B.  Mon.  228,  this  court 
decided  that  the  purchaser  from  the  successful  i>arty,  after  a 
final  decree,  was  not  a  necessary  party  to  a  bill  of  review  after- 
wards brought  by  the  unsuccessful  party,  and  was  bound  by  the 
decree  of  reversal  upon  the  bill  of  review,  though  not  a  party 
to  that  bill.  And  the  opinion  (page  233)  contains  the  following 
language,  which  seems  to  furnish  a  direct  answer  in  the  negative 
to  the  question  just  stated.  The  court  there  said:  "  So  far  as  a 
voluntary  purchaser  is  concerned,  the  litigation  is  regarded  as 
still  continuing,  notwithstanding  the  final  decree  in  the  court  of 
original  juiisdiction,  where  a  vmt  of  error  is  subsequently 
prosecuted,  or  where  a  bill  of  review  is  filed  to  correct  errors 
apparent  in  the  record;  and  he  is  concluded  by  the  decree 
which  may  be  finally  rendered,  founded  merely  on  the  same 
matter  originally  in  issue  between  the  parties."  A  reference  to 
the  opinion  will  show  that  this  position  is  stated  in  relation  to 
«  person  not  a  party  to  the  original  suit,  who  becomes  interested 
in  the  subject  after  the  decree,  and  that  it  expresses  the  ground 
on  which  the  case  was  decided.  We  refer  to  that  opinion  for 
the  reasons  and  authority  on  which  the  position  rests.  And  we 
Inrely  remark,  in  addition,  that  a  title  passed  by  commissioner's 
deed  under  a  decree  for  specific  performance  and  other  similar 
cases,  stands  upon  a  different  ground  from  that  of  a  title  derived 
under  a  decree  of  sale,  and  an  actual  sale;  because,  in  the 
former  case,  the  conveyance  of  title  rests  wholly  on  the  decree, 
«nd  is  the  same  as  if  it  existed  in  the  decree  alone,  there  being 
no  meritorious  act  done  under  the  authority  of  the  decree  which 
laight  give  additional  efficacy  to  the  conveyance. 

But  in  other  cases,  as  of  a  sale  under  a  decree,  the  purchase 
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is  itself  a  meritorious  act,  authorized  by  the  decree  and  creating 
an  equiiy;  and  it  is  a  matter  of  interest  to  all  parties,  and  to 
the  public,  that  such  sales,  if  fairly  made,  should  be  sustained, 
and  they  are  sustained,  though  such  decree  be  afterwards  reversed. 
They  are  sustained,  too,  though  the  purchaser  be  the  successful 
party  to  the  suit,  because  he  does  not  get  the  land  by  the  direct 
operation  of  the  decree  itself,  but  by  proceedings  which  it  author- 
izes; and  for  this  reason  he  is  not  compelled,  upon  a  reversal, 
to  restore  the  land,  but  to  restore  the  price  or  money  which  it 
brought,  and  which  alone  he  gets  by  the  direct  operation  of  the 
decree.  On  these,  and  perhaps  other  grounds,  may  be  placed 
the  distinction  which  has  been  uniformly  held  between  the  effect 
of  reversing  decrees  for  sale,  or  under  which  sales  have  properly 
taken  place,  and  decrees  for  conveyance  of  title  where  that  is 
the  object  of  the  suit,  and  the  very  thing  decreed. 

That  tribunals  and  remedies  have  been  provided  for  the  revis- 
ion and  reversal  of  decrees,  shows  that  it  is  not  a  matter  of 
public  interest  to  sustain  erroneous  decrees,  but  the  contraxy. 
And  the  law  effectuates,  as  far  as  can  be  justly  done,  the  just 
principle  that  what  a  man  has  lost  by  an  erroneous  decree,  shall 
be  restored  to  him  on  its  reversal.  But  other  principles  and  an 
enlarged  view  of  all  interest  involved  have  limited  the  operation 
of  this  principle  to  the  direct  loss  of  one  and  the  direct  gain  of 
the  other,  by  the  direct  operation  of  the  decree.  If  this  loss  has 
been  in  money,  the  money  is  restored;  if  the  land,  or  the  title  to 
it,  the  land  or  title  is  restored  or  regained.  It  is  by  reason  of 
the  permanency  and  identity  of  this  latter  subject,  that  third 
persons  may  become  involved  in  the  consequences  of  this  right 
to  restitution,  in  case  of  the  reversal  of  decrees  for  title,  in  a 
manner  which. could  scarcely  occur  with  respect  to  decrees  for 
money.  But  it  must  be  known  to  all,  that  decrees  are  subject 
to  reversal,  and,  therefore,  that  a  title  resting  exclusively  on  a 
decree,  and  identified  with  it,  may  be  divested  by  its  reversal, 
and,  therefore,  is  not  indefeasible  until  there  has  been  an 
affirmance,  or  until  the  remedy  for  reversal  is  barred.  The 
legislature,  by  limiting  the  time  within  which  the  remedy  for 
reversal  must  be  sought,  has  limited  the  period  of  this  uncer- 
tainty in  titles;  and  however  inconvenient  such  an  uncertainty 
may  be,  a  writ  of  error  prosecuted  at  any  time  within  the  pre- 
scribed period,  is  entitled  to  its  full  effect.  If  a  title  conveyed 
by  a  decree  is  purchased  in  actual  ignorance  that  there  is  a  rem- 
edy for  reversal  open  to  the  unsuccessful  party,  and  the  decree 
is  afterwards  reversed,  and  the  principle  decided  in  DeMl  t. 
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Foxwortkift  and  other  cases,  bj  which  the  xeTeisal  of  the  decree 
would  defeat  the  immediate  purchase,  would  doubtless  in  many 
cases  produce  great  hardship.  But  a  writ  of  error  upon  a 
decree  for  title  would  be  of  little  aTail,  if  the  title  could  be 
placed  out  of  the  reach  of  the  party  or  the  court  by  a  private 
sole  immediately  after  the  decree.  And  it  can  only  have  its  faU 
e£fect  by  regarding  the  intermediate  purchaser,  as  being  accord- 
ing to  the  principle  of  the  case  of  DebeU  t.  Ibxworthyy  either  a 
privy  to  the  decree,  or  a  pendente  liie  purchaser. 

But  in  the  case  now  before  us  there  is  less  difficulty  in  hold- 
ing Mrs.  Farrow  subject  to  the  effect  of  the  reversal  and  man- 
date  of  this  court,  because  she  is  herself  a  volunteer  and  not  a 
purchaser  for  value;  and  because  her  father,  who  received  the 
conveyance  from  Farrow,  is  not  only  not  proved  otherwise  than 
by  the  recitals  of  the  deed  and  his  own  statements  to  have  been 
a  creditor  of  Farrow,  but  appears  in  fact  to  have  received  the 
conveyance  from  him  before  the  final  decree  was  rendered, 
while  the  suit  was  actually  pending  in  court,  and  before  the 
receipt  of  the  balance  of  the  purchase  money  by  the  agent  of 
Clark's  heirs,  which  is  relied  on  as  an  estoppel.  And  even  Mrs. 
Farrow  received  the  conveyance  to  her  before  the  commission- 
er's deed  was  made,  and  before  the  entire  balance  of  the  pur- 
chase was  paid.  With  regard  to  the  receipt  of  the  purchase 
money  by  the  agent,  under  the  provisions  of  the  decree,  we 
do  not  consider  it  as  in  any  manner  affecting  the  right  of  his 
principals  to  prosecute  a  writ  of  error  with  full  effect,  or  as 
estoppiDg  them  from  claiming  the  full  benefit  of  the  result. 
And  as  Mrs.  Farrow  has  shown  no  equity  against  them  which 
was  not  involved  in  the  original  suit,  we  are  of  opinion  that  her 
interest  is  bound  by  the  decree  and  mandate  of  this  court  for- 
merly rendered,  and  that  the  same  should  have  been  and  must 
now  be  carried  into  full  effect. 

Wherefore,  the  decree  is  reversed,  and  the  cause  remanded, 
with  directions  to  dismiss  Mrs.  Farrow's  cross4>ill  with  costs, 
and  to  decree  a  rescission  of  the  contract  between  Farrow  and 
Clark's  heirs  set  up  in  the  original  bill;  and  the  circuit  court  is 
also  directed  to  ascertain  the  value  of  improvements,  etc.,  as 
directed  in  the  former  opinion  and  mandate,  and  determine  the 
claims  incident  to  the  rescission  on  equitable  principles.   • 
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Rankin  y.  Dabnell. 

[11  B.  MoiBOS,  80.] 

Pretention  oy  PEaioBMANCB  of  Written  Contract  by  defendaiit  exeoBM 
performance  on  the  part  of  the  party  prevented,  and  he  may  maintain 
his  action  immediately. 

Assumpsit  for  Partly  Performed  Written  Contract  will  not  lie,  thongh 
farther  performanoe  is  prevented  by  the  other  party  to  the  contract. 

Preventing  Performance  of  Contract  is  not  necessarily  a  rescission  of  it. 

Ebbor  to  the  Woodward  circuit.    The  opinion  states  the  facts. 
Farter  and  Smithy  for  the  plaintiff. 
U.  Turner y  for  the  defendant. 

By  Court,  Simpson,  J.  The  parties  entered  into  a  written  con- 
tract, which  they  both  executed,  for  the  performance  by  the 
plaintiff  of  certain  specified  work  for  the  defendant,  in  the 
manner  therein  described;  for  which  the  leftter  bound  himself 
to  pay  to  the  former  the  sum  of  two  hundred  and  forty  dollars, 
one  year  and  six  months  after  the  completion  of  the  work,  and 
to  board  him  and  his  wife,  and  the  hands  in  his  employ,  during 
the  time  he  was  performing  the  contract. 

The  plaintiff  sued  the  defendant  in  an  action  of  assumpsUf  for 
work  and  labor  done,  and  it  was  proved  upon  the  trial  that  the 
work  was  performed  under  the  written  agreement  between  the 
parties,  and  according  to  its  terms,  so  far  as  it  had  progressed, 
and  that  the  plaintiff  was  proceeding  to  perform  it  agreeably  to 
the  stipulations  of  the  written  contract,  when  he  was  prevented 
by  the  defendant,  who  refused  to  permit  him  to  complete  it,  he 
having  at  that  time  finished  all  the  work,  except  a  small  part  of 
it,  not  exceeding  in  value  a  sum  from  tweniy  to  forty  dollars. 
Thereupon  he  immediately  commenced  this  action. 

Upon  that  testimony  the  court  below  instructed  the  jury  to 
find  for  the  defendant,  and  a  verdict  and  judgment  having  been 
rendered  accordingly,  the  plaintiff  has  brought  the  case  to  this 
court  for  revision. 

When  a  written  contract  has  been  performed  in  part,  and 
its  full  performance  has  been  prevented  by  the  defendant,  the 
plaintiff  may  maintain  an  action  of  covenant,  upon  the  written 
agreement,  a  complete  performance  on  his  part  being  excused 
by  the  act  of  the  other  party:  Jewell  v.  Blandford,  7  Dana,  473. 

It  is  argued,  however,  that  notwithstanding  the  action  of 
covenant  nmy  be  maintained,  the  action  of  assumpsit  will  also 
lie,  the  plaintiff  having  either  remedy,  at  his  election.    The 
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ftx^goment  ia  based  upon  the  assiimption  that  the  act  of  the  de- 
fendant in  preventing  the  plaintiff  from  performing  the  con« 
tract*  is  sach  a  violation  and  abandonment  of  it  by  the  former* 
that  he  can  not  rely  upon  it  for  any  purpose*  and  gives  to  the 
latter  the  right  at  his  option*  to  regard  it  as  still  obligatory*  or 
to  treat  it  as  rescinded,  and  bring  an  action  of  asaumpeii  for  the 
lalue  of  the  services  rendered  under  it. 

We  do  not  deem  it  necessary  to  decide  definitely  at  this  time* 
whether  the  acts  of  a  party  to  a  written  contract  like  the  one 
under  consideration*  would  in  any  state  of  case*  authorize  the 
other  paiiy  to  regard  the  contract  as  rescinded.  But  in  a  case 
like  the  present*  where  there  has  been  a  partial  performance  by 
both  parties,  and  the  contract  has  not  been  repudiated  by  the 
defendant*  although  he  may  have  disregarded  it*  in  preventing 
the  plaintiff  from  finishing  the  work  according  to  its  terms  and 
stipulations*  and  where  the  plaintiff's  remedy  is  complete  upon 
the  written  contract*  the  mere  act  of  the  defendant  in  prevent- 
ing full  performance  by  the  plaintiff  does  not  amount  to  or 
authorize  the  plaintiff  to  regard  it  as  a  rescission  of  the  con- 
tract. 

The  remedy  by  action  of  tiaaumpgU  upon  the  implied  contract 
is*  according  to  well-settled  principles*  merged  in  the  remedy 
allowed  upon  the  covenant,  and  as  the  written  agreement  was 
still  obligatory  upon  the  parties,  the  plaintiff's  only  remedy  was 
an  action  of  covenant  upon  the  writing. 

Wherefore,  the  judgment  is  affirmed. 

One  Who  is  Ready  to  and  Offebs  to  Pebform  his  part  of  the  oon- 
tnct  may  maintain  an  action  against  the  other  contractor  who  refuses  to 
permit  the  contract  to  be  performed:  Davis  v.  Oraw/ord,  12  Am.  Dec.  682. 
And  so  where  a  person  gave  an  attorney  his  note  to  defend  him  in  a  criminal 
action,  and  committed  suicide  before  the  trial,  and  the  attorney  was  thereby 
prevented  from  performing  the  principal  part  of  the  service,  it  was  held  that 
as  the  non-performance  was  the  result  of  the  obligor's  own  act,  there  was  no 
ground  for  the  plea  of  a  want  of  consideration:  MUchermm  v.  Dozier^  22  Id. 
116. 

Quantum  Meruit  is  generally  Proper  Remedy  in  Cases  or  Part  Per- 
roRMAKCE  of  a  contract  if  any  remedy  exists:  Ildm  v.  WihoHf  28  Am.  Deo. 
336,  and  note;  Eldridge  v.  JRowe,  43  Id.  41,  and  note  46,  where  other  cases  art 
ooUected;  but  it  would  seem  that  if  the  fault  for  non-perfonnaooe  be  npoa 
the  other  party,  or  arise  from  sickness,  the  remedy  is  upon  the  oontiaot  itsell^ 
and  not  in  astumpeU:  Oreen  v.  LhUon^  31  Id.  707. 
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Bbown  V.  Bashfobd. 

Ill  B.  MoRBOS,  67.] 

FoBxiON  Hubs  abm  not  Liablk  tor  Ancbstobs'  Dbbts  whera  fhey  aii»> 

oeed  to  land  at  their  own  residence  whioh  ia  beyond  the  reach  of  tte 

oonrt. 
IiAiiss  IN  Anothxb  Statb  abb  not  in  This  Statb  Subjsot  to  Dzaen  am 

Pboiaskd  Owneb  who  died  there,  nor  are  they  accessible  to  any  prooesa 

npon  a  judgment  against  the  heir  here. 

Ebbob  to  the  Garrard  circuit.    The  opinion  states  the  factsL 
Burton^  for  the  plaintiff. 
BurdeUf  for  the  defendant. 

By  Court,  Mabshall,  C.  J.  This  case,  which  commenced  by 
warrant  from  a  justice  of  the  peace,  presents  the  question  whether 
Baehford,  a  resident  citizen  of  this  state,  can  be  made  liable  as 
heir  to  his  father,  on  a  simple  contract  debt  of  the  father,  bj 
reason  of  the  descent  to  him,  from  his  father,  of  lands  in  the 
state  of  Ohio,  where  he  died,  and  where  his  widow  and  heirs» 
except  the  defendant,  reside  upon  the  land,  which  remains  FtOI 
undivided.  It  does  not  appear  that  the  defendant  has  derived 
any  advantage  from  the  land,  or  from  the  death  of  his  father^ 
except  the  mere  title  by  descent,  the  heirs  having  agreed  that 
the  mother  with  her  family  should  reside  upon  the  land.  The 
question,  then,  is,  whetlier  this  title  by  descent  to  lands  in  an- 
other state  is  to  be  regarded  here  as  such  assets  in  the  hands  of 
the  heir,  or  descended  to  him,  as  makes  him  liable  here  for  the 
debts  of  the  ancestor. 

Upon  principle,  we  think  this  question  should  be  answered  in 
the  negative,  upon  the  grounds:  1.  That  the  assets  in  Ohio  can 
not  be  reached  here,  and  therefore  do  not  seem  to  be  the 
proper  ground  of  a  judgment,  which  according  to  its  terms^ 
which  indicate  its  real  foundation  and  object,  should  be  levied 
on  the  assets  descended;  and,  2.  Because  we  do  not  and  can  not 
knowvrithout  evidence,  of  which  the  record  fiimishes  none,  that 
{his  land  would,  by  the  laws  of  Ohio,  constitute  assets  for  the 
payment  of  simple  contracts  of  the  ancestor. 

According  to  the  common  law,  a  title  or  interest  which  could 
not  be  subjected  to  the  judgment,  by  legal  proceeding  upon  it» 
was  not,  though  descended,  assets  which  rendered  the  heir  lin-> 
ble,  as  in  the  case  of  an  equiiy  of  redemption.  And  even  n 
vested  remainder  upon  an  unexpired  freehold  estate  was  not 
present  assets,  because  it  could  not  be  subjected  until  it  became 
an  estate  in  possession.     Our  laws  have  subjected  both  of  tht 
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interests,  and  thus  far  differ  from  the  common  law  of  England. 
We  haTe  gone  further,  and  subjeoted  lands  of  the  debtor  to.  ab- 
solute sale  for  the  payment  of  his  debts  of  eyeiy  description, 
and  have  made  them  liable  to  all  of  his  debts  in  the  hands  of 
the  heir,  who  by  the  common  law  was  liable  only  for  debts  on 
record,  or  by  specialties  in  which  he  was  named.  But  these 
laws  are  local.  They  do  not  and  can  not  make  lands  in  another 
state  subject  to  the  debts  of  the  deceased  owner  who  died  there, 
nor  accessible  to  any  process  upon  a  judgment  against  the  heir 
here.  And  it  would  seem,  therefore,  that  upon  the  principle  on 
which  the  liability  of  the  heir  rests,  such  lands  should  not  be 
considered  as  assets  rendering  him  liable  here  for  the  debt  of 
his  ancestor.  The  fact  that  we  do  not  know  that  the  land  can 
be  subjected  to  this  or  any  debt  of  the  ancestor,  by  the  laws  of 
Ohio,  may  not,  of  itself,  be  entitled  to  much  weight.  But  there 
would  seem  to  be  an  incongruity  in  subjecting  the  heir  to  a 
judgment  here,  on  the  ground  of  lands  descended  to  him  in 
Ohio,  if  those  lands  could  not  be  subjected  to  the  same  debt  by 
the  laws  of  that  state. 

In  the  case  of  Payne  etc.  v.  LogarCs  Adm'r,  4  Bibb,  402»  it  was  de- 
cided that  a  devise  of  lands  lying  out  of  the  state  did  not  make 
the  devisee  liable,  as  such,  to  an  action  here.  It  was  then  expressly 
said,  that  such  lands  would  not  be  assets  in  the  hands  of  the  heir, 
for  which  1  Com.  Dig.  563,  is  referred  to.  And  although  that 
question  was  not  before  the  court  for  decision,  the  principle 
just  stated  is  made  the  ground  of  concluding  that  the  devisee 
was  not  liable,  because  the  liability  of  the  heir  and  devisee  is 
co-extensive.  The  court  further  say,  as  a  ground  of  the  de- 
cision, that  ''  it  would  be  absurd  to  suppose  that  the  legislature 
of  this  state  intended  to  make  lands  lying  out  of  tiie  state 
liable  for  the  payment  of  debts; "  for  they  have  no  authority  to 
do  BO.  We  consider  the  case  and  the  reasoning  of  the  court  as 
applicable  to  the  present  case.  And  we  think  the  reference  to 
Comyn's  Digest  and  the  cases  there  cited  does,  notwithstanding 
the  comments  which  have  been  made  upon  them  in  argument, 
sustain  the  principle,  that,  as  between  independent  states,  asseia 
in  one  country  are  not  to  be  deemed  assets  in  another,  so  as  to 
make  the  heir  or  executor  liable  in  the  latter  countiy. 

The  case  of  CaUoway's  Heirs  v.  Mason's  Heirs^  MS.  opinion, 
1845,  though,  upon  the  facts,  it  seems  to  violate  this  principle, 
apj)ears  to  have  been  decided  without  any  reference  to  it,  either 
by  the  court  or  the  counsel.  The  question  was  not  made,  and 
thece  is  no  evidence  that  it  presented  itself  to  the  minds  of  the 
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cx>iirt,  in  considering  and  deciding  the  case.  The  decision  can 
not,  therefore,  be  regarded  as  entitled  to  mnch  weight,  and 
especially  as  it  was  a  proceeding  in  chancery,  npon  a  case  pre- 
senting strong  grounds  for  relief  against  a  judgment  which  the 
non-resident  heirs  had  obtained  in  this  state,  as  heirs  of  their 
mother,  and  in  violation  of  the  warranty  of  their  father,  which 
descended  upon  them  according  to  the  principles  of  the  com* 
mon  law.  And  although  the  decree  gave  relief,  by  subjecting 
to  sale  the  land  recovered  by  the  heirs  on  their  mother's  titite,  it 
operated  in  effect,  and  was  doubtless  so  intended,  merely  to 
defeat  the  effect  of  their  judgment,  which  might  have  been  en- 
joined. 

We  are  of  opinion,  therefore,  that  the  defendant  in  this  case 
was  not  liable  to  the  demand,  by  reason  of  the  lands  descended 
to  him  in  Ohio. 

And  the  judgment  is  affirmed. 

ADMDnsTaATOB's  Sale  or  Ohio  Lands  bt  a  VmonriA  CouBif  is  Void 
for  want  of  power:  Salmond  ei  eU,  v.  Price  e<  a/.,  42  Am.  Beo.  204;  MeLawHm 
T.  SabnonBy  pott,  563. 


WiLLIAMBON  V.   MoGlNNlB. 

(11  B.  MoXBOZ,  74.] 

Relbasb  or  Oni  Joint  Obuoob  Releases  All. 

Delivibt  or  a  Release  will  be  Presumed  from  the  nature  of  the  writ 

ing,  if  it  was  executed  as  such,  and  was  intended  to  have  that  effect. 
JuBT  Only  should  Assess  Damages  on  Kote  Payable  in  Bank  Notes. 
Judgment  as  to  One  Only  of  Two  Joint  Obliqobs  in  an  action  of  oor- 

enant  againit  both  is  irregular. 

Ebbob  to  the  Boyle  circuit.    The  opinion  states  the  &ct8. 

BeUt  for  the  plaintiff. 

Boyjle  and  Harlan^  for  the  defendant. 

Bj  Court,  BiupsoN,  J.  Williamson  k  Maxwell,  on  the  twelfth 
day  of  October,  1841,  executed,  as  partners,  their  promissoiy 
note  to  James  McGinnis  for  two  hundred  and  seyenty-fiTe  dol- 
lars in  current  bank  notes,  payable  six  months  after  date. 

In  August,  1848,  McGinnis  brought  an  action  of  covenant  on 
said  note  against  Williamson  k  Maxwell.  Williamson  filed  a 
plea,  in  which  he  alleged  that  the  plaintiff,  on  the  twentieth 
day  of  June,  1843,  by  a  certain  releajse  in  writing  by  him  on  thai 
day  signed,  and  bearing  that  date,  and  which  was  written  on 
the  back  of  said  coTenant,  in  consideration  of  one  hundred  and 

Ax.  Dso.  Toz^  LII— ^ 
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eighty  dollars  paid  to  him  bj  defendant's  co-obligor,  Hugh  H. 
Ifaxwelly  then  and  there  released  said  Maxwell  foreyer  from  any 
further  responsibility  on  said  note,  whereby  the  defendant  was 
in  law  also  released.  The  plaintiff  filed  a  demurrer  to  that 
plea,  which  was  sustained  by  the  court,  and  a  judgment  ren- 
dered against  the  defendant  without  the  intervention  of  a  jury, 
for  the  amount  of  the  note  with  interest  from  the  day  it  fell 
due,  subject  to  a  credit  of  one  hundred  and  eighty  dollars  paid 
on  the  twenty-ninth  of  June,  1843. 

'Williamson  has  brought  the  case  to  this  court  for  revision, 
and  assigns  two  errors.  The  first  one  brings  in  question  the 
proprieiy  of  the  decision  of  the  court  upon  the  demurrer  to  the 
defendant's  plea  of  release.  The  other,  the  action  of  the  court 
in  rendering  a  judgment,  without  a  jury. 

An  absolute  release  to  one  of  several,  who  are  jointly  bound, 
exonerates  all  the  obligors.  This  is  a  well-settled  rule  of  law. 
This  court  has,  in  cases  where  a  covenant  never  to  sue,  or  one 
of  like  import,  if  made  with  a  sole  obligor,  would  be  deemed  a 
release  of  the  obligation,  refused  to  construe  a  similar  covenant 
with  one  of  several  joint  obligors  as  a  release,  because  such  an 
interpretation  would  frustrate  the  intention  of  the  parties,  and 
operate  unjustly.  But  those  decisions  recognize  the  rule  of  law, 
that  if  one  of  the  joint  obligors  be  released,  no  suit  can  be  main- 
tained against  the  others,  and  to  avoid  the  effect  of  the  rule,  con- 
strued the  covenant  according  to  its  literal  import,  not  to  be  a 
release. 

The  instrument  set  forth  in  the  plea  purports  to  be  an  absolute 
and  technical  release  of  one  of  the  joint  obligors.  The  plea 
does  not  allege  that  the  release  was  sealed,  but  it  contains  every 
other  necessary  averment.  As  the  release  was  executed  after  the 
act  of  assembly  of  1843,  dispensing  with  seals  in  the  execution 
of  deeds  and  other  instruments  of  writing,  that  allegation  was 
unnecessary.  The  fact  that  the  release  is  written  upon  the  back 
of  the  obligation  does  not  of  itself  change  the  character  of  tlie 
writing,  or  deprive  it  of  its  legal  effect.  A  delivery,  either 
actual  or  constructive,  is,  it  is  true,  necessary  to  the  due  execu- 
tion of  a  release.  But  when  the  releasor  has  a  right  to  and 
does  retain  the  writing  upon  which  the  release  is  also  written,  a 
constructive  delivery  is  all  that  is  necessary,  and  such  a  delivery 
may  be  implied  from  the  nature  of  the  writing  itself  if  it  were 
actually  executed  as  a  release  and  intended  by  the  parties  to 
have  that  effect. 

It  seems  to  us,  therefore,  that  the  plea  contains  every  requisite 
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ETerment  and  presented  a  legal  defense  to  the  aotiou,  and  that 
the  demurrer  to  it  should  have  been  overruled. 

The  court  also  erred  in  rendering  a  judgment  "without  a  jury 
to  assess  the  damages.  The  note  was  not  for  the  payment  of 
money,  but  for  the  payment  of  current  bank  notes.  A  jury 
therefore  was  necessary  to  ascertain  their  value  on  the  day  of 
payment 

Although  the  suit  was  brought  against  both  Williamson  and 
Maxwell,  no  process  seems  to  have  been  executed  upon  the 
latter,  or  any  appearance  entered  by  him,  nor  was  the  suit  as  to 
him  abated  or  disposed  of  in  any  manner.  It  was  therefore 
irregular  to  enter  a  judgment  against  Williamson,  if  in  other 
respects  there  had  been  no  error  in  the  proceedings. 

Wherefore,  the  judgment  is  reversed  and  cause  remanded, 
with  directions  to  overrule  the  plaintiff's  demurrer  to  the 
defendant's  plea,  and  for  further  proceedings  consistent  with 
this  opinion. 

Release  of  One  Joint  Debtor  Releases  All:  Berry  v.  Qillis^  43  Am.  Deo. 
584;  AUin  ▼.  Shadb<mme*8  Ex*r,  25  Id.  122;  Ooodnow  v.  SmUh,  29  Id.  600,  and 
caoes  collected  in  note;  Bozeman  v.  Stale  Bank,  46  Id.  291. 

Deuvxbt  mat  be  Inferred  from  Acts  without  worda,  or  from  wordi 
withoat  acts,  or  from  both  combioed:  Ilvghes  v.  Easterit  20  Am.  Dea  230; 
Verplanck  v.  Sterry,  7  Id.  348. 


MoLawrin  V.  Salmons. 

[11  B.  MOKBOB,  98.] 

Virginia  Court  can  not  Convey  Lands  in  Kentccky,  either  by  order  of 
Bale  or  by  decree,  or  by  the  deed  of  its  commissioners,  so  as  to  pass  titlai 

Invalid  Deed  uay  be  E\idence  of  Extent  of  Claim  of  the  party 
in  possession  under  it,  though  admissible  for  no  other  purpose. 

Extent  of  Claim  of  One  in  Possession. — One  entering  upon  a  survey  and 
claiming  it,  thereby  takes  possession  of  all  of  it  not  held  by  others  ad- 
versely. 

Possessor  mat  Maintain  Ejectment  against  Intruders  who  are  withoat 
title  or  authority. 

One  mat  Acquire  Possession  of  Land,  control  it,  and  bring  ejectment  on 
it  through  a  tenant. 

Statute  Requiring  Surveys  to  be  Recorded  does  not  make  recording  a 
prerequisite  to  their  admissibility  as  evidence. 

Ejectment.     The  opinion  states  the  facts. 

Ballinger  and  Woodson,  for  the  plaintiff. 

By  Court,  Marshall,  C.  J.     This  action  of  ejectment  upon 
the  demise  of  Kobert  McLawrin  was  brought  to  recover  land 
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in  the  poaseerion  of  Salmons  and  ofliers,  within  the  boimdaries 
ut  a  patent  for  six  hundred  and  forty  acres,  issued  to  Elizabeth 
McLawrin  in  1798.  On  the  trial,  the  plaintiff  read  the  patent 
and  a  deed  from  the  patentee  to  Joseph  McLawrin,  and  to  show 
a  conveyanoe  of  this  title  to  the  lessor,  offered  to  read  the  record 
and  proceedings  of  a  suit  in  chancery  in  a  court  in  the  state  of 
Virginia,  by  or  between  the  heirs  of  Joseph  McLawrin  for  a 
sale  of  this  land,  and  for  other  purposes,  including  a  decree  for 
the  sale  of  this  tract  of  land,  a  decree  confirming  the  sale 
thereof,  and  directing  its  conveyance  to  Bobert  McLawrin,  the 
purchaser,  by  two  commissioners  named  in  the  decree,  and  a 
deed  from  the  commissioners  dated  in  April,  1837,  purporting 
to  convey  the  land  to  him  in  fee  simple,  and  according  to  the 
boundaries  described  in  the  original  survey  and  patent.  The 
propriety  of  rejecting  this  record  and  the  deed  which  was  sepa- 
rately offered  presents  the  first  question  for  our  consideration. 
We  concur  with  the  circuit  court,  in  the  opinion  that  the 
court  in  Virginia  had  no  jurisdiction  over  lands  in  Kentucky, 
and  could  not  by  its  order  of  sale,  or  by  its  decree  or  by  the 
deed  of  its  commissioners,  pass  the  title  to  the  lands  in  contro- 
versy. It  might  indeed  have  required  and  used  means  to 
compel  the  title  holder  of  the  property  before  it  to  convey  the 
land,  and  his  deed  properly  proved  or  authenticated  would  have 
been  as  effectual  here  as  if  made  at  his  own  mere  will.  But  it 
had  no  power  over  the  land  except  through  the  person  of  the 
owner,  and  could  not  act  for  him  in  making  the  conveyance, 
because  it  had  no  authority  under  the  laws  of  this  state,  and 
the  laws  of  Virginia  could  not  control  the  clisposition  of  lands 
in  Kentucky.  The  record  therefore  was  wholly  inadmissible  as 
evidence  of  the  transfer  of  title  to  Bobert  McLawrin.  But  as 
ii  may  be  inferred  from  the  evidence,  that  he  claimed  and  acted 
ander  the  deed,  and  to  have  obtained  possession  of  the  land 
under  claim  of  ownership  as  evidenced  by  it,  we  think  the  deed 
was  admissible,  and  should  have  been  admitted,  not  as  evidence 
of  title  under  the  patent  above  mentioned,  but  as  showing  the 
nature  and  extent  of  his  claim  and  defining  the  character  and 
effect  of  his  acts  done  tmder  it.  Li  this  view,  it  was  imma- 
terial whether  the  persons  styling  themselves  commissioners  in 
the  deed  had  authority  to  convey  the  title  or  not.  And  it  was 
not  necessary  to  prove  that  the  deed  was  in  fact  executed  by 
them,  "  as  it  is  entitled  to  no  other  effect  than  that  of  showing 
that  B.  McLawrin  claimed  under  it  as  a  deed  "  to  land  thwein 
described,  and  professed  to  be  conveyed. 


Dec.  1850.]  McLjlwbin  v.  Salmoks.  665 

Upon  the  rejection  of  the  record  from  Yirginia,  the  defendant, 
for  the  purpose  of  making  oat  title  by  possession,  introduced 
evidence  conducing  to  show  that  possession  had  beep  taken 
under  the  patent  and  to  the  extent  of  its  bonndaries  some  thirty- 
nine  or  forty  years  before  the  trial,  by  means  of  placing  tenants 
on  the  land  under  E.  McLawrin,  the  patentee,  or  J.  McLawriu, 
her  alienee,  and  that  the  possession  had  been  so  held  under 
them  and  those  deriving  title  from  them,  and  under  claim  to  be 
possessed  to  the  extent  of  the  patent  boundary,  until  1837, 
when  the  lessor,  Bobert  McLarwin,  claiming  to  be  the  owner  of 
the  land  under  said  patent,  and  as  may  be  assumed  by  virtue  of 
the  proceedings  and  commissioner's  deed  before  referred  to, 
took  the  control  and  the  possession  by  renting  out  the  land  or 
placing  tenants  on  it,  claiming  to  the  extent  of  the  patent  bound* 
ary,  and  had  such  control  and  possession  by  his  tenants  up 
to  the  commencement  of  this  action.  But  it  was  proved  that 
two  of  the  defendants  were  in  possession,  claiming  adversely 
when  he  thus  took  possession,  and  have  so  continued  to  hold, 
and  that  the  defendants  took  possession  after  the  lessor  had 
taken  the  control  and  possession  as  above  stated. 

Upon  this  evidence,  we  think  the  following  principles  apply 
to  the  case:  1.  Although  B.  McLawrin  was  not  invested  with 
any  title  to  the  land,  yet  if  under  claim  of  title  and  ownership 
he  leased  the  land  or  put  tenants  upon  it,  intending  thereby  to 
take  possession  to  the  extent  of  the  patent  boundary,  and  if  his 
lessees  or  tenants  obtained  or  held  the  actual  possession  under 
his  claim  and  without  restriction  of  boundary,  he  became 
thereby  possessed  of  all  the  land  within  the  patent  boundary 
which  was  not  in  possession  of  others  who  did  not  hold  under 
him  or  recognize  him  as  their  lessor  or  landlord,  unless,  which 
does  not  appear,  there  was  some  conflicting  elder  patent,  within 
the  boundaries  of  which  neither  he  nor  his  tenants  made  actual 
entry.  2.  Being  thus  possessed,  he  may  maintain  an  action  of 
ejectment  on  his  own  demise  against  such  of  the  defendants,  if 
there  be  any  such,  as  afterward  entered  upon  his  possession 
without  title  or  authority,  but  as  mere  intruders.  8.  But  as  he 
is  not  invested  with  the  title  or  legal  rights  of  those  under  whom, 
as  holders  of  the  title  under  the  McLawrin  patent,  the  previous 
possession  was  taken  and  held,  he  can  not,  though  he  may  have 
acquired  tlie  possession  with  the  consent  of  those  persons,  and 
from  their  tenants,  avail  himself  of  such  previous  possession, 
as  the  ground  of  recovering  on  his  own  demise  against  those 
defendants  who  entered  upon  that  possession.    He  did  not  ac^ 
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quire  the  right  of  possession  to  the  extent  of  the  patent 
because  there  was  no  valid  conveyance  of  the  title  to  him. 
At  most,  he  only  acquired  the  possession  as  actually  held  under 
the  patent  when  he  took  the  control  and  possession,  or  to 
the  extent  that  the  possession  was  then  vacant  and  was  after- 
ward taken  by  his  tenants,  or  by  him  through  them.  And  hav- 
ing no  other  title  but  this  possession,  he  can  only  recover 
against  such  defendants  as  have  entered  upon  it  since  he  ac- 
quired it.  And  can  not  recover  against  the  others  because  their 
possession  is  older  than  his,  and  because  in  fact  he  never  was 
possessed  of  the  land  which  was  in  their  possession  when  he  en- 
tered. The  mere  transfer  of  the  possession  to  him,  without  a 
conveyance  of  the  title,  gave  him  no  legal  rights  beyond  the  pos- 
session then  transferred,  and  did  not  authorize  him  to  sue  in  his 
own  name  for  lands  outside  of  that  possession,  and  of  which 
neither  the  possession  nor  the  title  was  transferred  to  him. 

The  instructions  asked  for  by  the  plaintiff  (except  the  last, 
which  was  given)  were  properly  refused,  because  they  either 
assume  that  the  plaintiff  was  entitled  to  the  benefit  of  the  pos- 
session as  first  taken  under  the  McLawrin  patent,  or  that  his  own 
entry  by  his  tenants  gave  him  possession  to  the  extent  of  his 
claim  though  he  had  no  title,  and  notwithstanding  any  adverse 
possession. 

The  first  instruction  for  the  defendant,  which  asserts  in  effect 
that  the  plaintiff  could  not  recover  upon  a  possession  taken  and 
held  by  his  tenants,  but  must  have  been  in  the  actual  x)osse8- 
sion  himself,  and  at  the  commencement  of  the  suit,  is  incon- 
sistent with  this  opinion,  and  is  therefore  deemed  erroneous. 
The  last  condition,  requiring  the  plaintiff  to  have  been  in  pos- 
session at  the  commencement  of  the  suit,  was  probably  inserted 
through  inadvertence,  as  the  action  could  only  be  maintained 
against  those  who  were  then  in  possession. 

The  third  instruction,  authorizing  an  apportionment  of  the 
plaintiff's  interest,  has  no  basis  in  the  evidence,  as  there  is  no 
proof  that  he  holds  title  jointly  or  in  common  with  others. 

The  report  of  processioners,  dated  in  January,  1837,  with  the 
accompanying  survey  and  depositions  offered  as  evidence  of 
boundaiy,  were  erroneously  rejected.  They  were  filed  with  the 
clerk  of  the  county  court  in  due  time.  And  the  statute,  though 
it  requires  that  they  should  have  been  recorded,  does  not  make 
the  recording  a  prerequisite  to  their  admissibility  as  evidence: 
Stat.  Law,  1099,  sec.  2.  And  we  do  not  perceive  any  ground 
on  which  the  jurisdiction  of  the  county  court  can  be  denied. 


Jan.  1851.]       Warder  &  Ck).  v.  Newdigatb.  567 

Wherefore  the  judgment  is  reversed^  and  the  cause  remanded 
for  a  new  trial. 

Adhdostbatob's  Saub  of  Ohio  LAin>8  bt  Vibginia  Goubt  is  Toid  for 
want  of  power:  Salnumd  e<  al,  ▼.  Price  et  al,,  42  Am.  Dea  204;  and  see  Browm 
T,  Bcu^ordt  anUi  569. 

WABBA5T  Ain)  SuBYET  OF  Tbaot  OF  Land  give  owner  oonstractive  pes- 
•ession  of  all  the  land  inclnded  by  his  lines,  although  no  part  of  it  be  actually 
occupied  by  him:  AUemus  ▼.  Longt  45  Am.  Dec.  688;  and  see  OvertmCs  Hein 
V.  DavtMon,  42  Id.  644^  and  note  550,  where  other  cases  relating  to  extent  of 
claim  are  collected. 

Possession  fob  Twelve  ob'  Thibtbbn  Yeabs  under  Claim  of  Title 
giTes  a  prima  facie  right  of  recovery  ifi  ejectment  against  a  tortious  holder: 
Cain  V.  McCann,  4  Am.  Dec  384;  or  though  the  possession  be  for  but  eight 
or  ten  years:  Jackson  v.  Harder^  Id.  262;  Den  v.  Mania,  11  Id.  508;  Den  v. 
SnawhiO,  22  Id.  496. 


Wabdeb  &  Co,  V.  NewdigateL 

[11  B.  MOHBOX,  174.] 

Debt  Due  fbom  One  Pabtneb  is  not  Valid  Set-off  against  a  debt  duo 
to  the  firm. 

AOBESMKNT  WITH  INDIVIDUAL  PaBTNEB  THAT  DeBT  DuE  FBOM  HiM  SHOULD 

BE  AN  Offset  against  one  due  to  the  firm  can  not  bind  the  other  partner 

unless  he  assents. 
Ck)NTBACT  OF  Pabtneb  FOB  HIS  OwN  BENEFIT  can  not  bind  the  firm,  unless 

the  other  members  have  assented  to  it. 
Pabtneb  mat  Bind  Cofabtner  in  All  Transactions  Relating  to  the 

Partnership  in  the  course  of  its  business. 
Goods  Furnished  Pabtneb  Individually  are  not  Payment  of  debt  due 

the  partnership,  though  the  partner  receiving  them  agrees  that  they 

shall  be.    Such  an  agreement  does  not  bind  the  firm. 

Assumpsit.    The  opinion  states  the  facts. 

H.  Taylor  and  Harlan,  for  the  plaintiffs. 

Hord  and  Payne,  for  the  defendant. 

By  Court,  Simpson,  J.  Warder  &  Cobum,  being  partners  in 
the  grocery  business,  had  an  account  on  the  books  of  the  firm 
against  Newdigate  for  upward  of  sixty  dollars.  They  dissolved 
their  partnership,  and  their  notes  and  accounts  were  placed  in 
the  hands  of  Warder,  who  by  the  agreement  of  the  parties  was 
to  settle  and  adjust  the  business  of  the  firm.  Notice  of  the  dis- 
solution, and  of  the  arrangement  by  which  Warder  was  author- 
ized to  attend  to  the  partnership  concerns,  and  collect  the  debts, 
was  duly  published  in  a  newspaper  in  the  city  of  Maysville, 
where  the  business  of  the  firm  had  been  carried  on. 
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This  Aotion  of  as8u,n^pe(i  wm  afterward  brought  against  New- 
digate  for  the  account  against  him  on  the  booka  of  the  fins. 
By  the  consent  of  the  parties,  a  juxy  was  dispensed  with,  and 
the  vhole  case  referred  to  the  court.  A  judgment  was  rendered 
for  the  defendant,  and  the  correctness  of  that  judgment  is  the 
question  now  to  be  determined. 

It  appears  that  Cobum,  one  of  the  partners,  agreed  with 
Newdigate  that  if  he  vould  purchase  his  groceries  at  their  house, 
he  might  pay  his  account  in  com,  hay,  etc.,  with  which  he  was 
to  supply  him  for  his  individual  use.  The  account  was  created 
with  the  firm  under  that  agree^lent,  and  Newdigate  in  compli- 
ance with  it  on  his  part  had  furnished  Cobum  with  provender 
and  other  articles;  his  account  for  which  against  Cobom,  ex- 
ceeded the  amount  due  by  him  to  the  firm.  There  was  no 
proof,  however,  that  Warder,  the  other  partner,  assented  to  the 
agreement,  or  had  any  knowledge  of  its  existence. 

As  the  account  due  to  the  defendant  is  the  individual  debt  of 
one  of  the  partners,  it  is  not  a  valid  set-off  against  the  partner- 
ship demand  sued  for;  nor  can  it  form  a  good  defense  to  the 
action,  unless  the  agreement  relied  upon  authorizes  it  to  be  used 
in  that  way. 

The  general  doctrine  is,  that  one  partner  can  not  appropriate 
partnership  effects  without  the  consent  of  his  copartners,  to  the 
payment  of  his  individual  debts.  A  contract  to  bind  the  part- 
nership must  not  only  be  within  the  scope  of  its  business,  but 
it  must  be  made  with  a  party  who  has  no  knowledge  that  the 
partner  with  whom  he  contracts  intends  it  for  his  individual 
benefit,  and  is  acting  in  violation  of  his  obligatioos  and  duties 
to  the  firm.  For  every  contract  of  this  description  made  with 
such  knowledge  will  be  void  as  to  the  firm,  although  it  may  be 
obligatory  upon  the  partner  who  makes  it:  Daniel  v.  Daniel^  9 
B.  Mon.  195;  Story  on  Partnership,  sec.  128;  Gow  on  Partner- 
ship, 59. 

In  this  case  the  contract  of  a  partner  made  for  his  individual 
advantage  is  relied  upon  to  bind  the  firm.  It  can  not  have  that 
effect  unless  it  was  entered  into  with  the  assent  of  the  other 
partner.  It  was  not  within  the  scope  of  the  partnership  busi- 
ness; it  was  not  made  for  the  benefit  of  the  firm,  nor  was  the 
.  credit  given  to  the  firm,  but  to  the  individual  partner  with  whom 
the  contract  was  made.  The  groceries  were  no  doubt  purchased 
upon  the  faith  that  they  might  be  paid  for  in  the  manner  stipu- 
lated. That  faith  was  based  however  upon  the  promise  and 
liability  of  an  individual  partner,  and  not  of  the  firm.    The  de- 
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feaidant  must  be  preBumed  to  have  knoim  that  the  promiBe  did 
not  bind  the  fiim,  and  to  hare  relied  upon  the  individnal  le- 
sponaibOily  of  the  partner  ^th  whom  he  contracted. 

It  has  been  argued,  however,  that  this  doctrine  does  not 
apply  to  executed  contracts,  such  as  this,  but  only  to  those 
contracts  that  are  executory.  We  do  not  perceive  any  reason 
tor  such  a  distinotion.  For  if  the  creditor  of  one  of  the  part- 
ners should  receive  partnership  effects  in  payment  of  his  debt, 
and  at  the  same  time  surrender  the  note  or  other  evidence  of  his 
debt,  the  contract  would  be  executed  on  both  sides;  and  yet  it 
is  clear  that  the  agreement  being  prejudicial  to  the  other  part- 
ners, and  a  fraud  upon  their  rights,  would  not  be  obligatory 
upon  them  unless  it  had  been  made  with  their  assent.  But  if 
such  a  distinction  existed,  it  would  not  aid  the  defendfmt  in  this 
case.  The  account  stands  against  him  on  the  books  of  the  firm 
unsettled,  and  his  account  against  Gobum  is  in  the  same  condi- 
tion. He  owes  the  firm,  and  one  of  the  members  is  indebted  to 
him.  If  no  demand  existed  upon  either  side,  if  the  groceries 
had  been  paid  for  when  they  were  purchased,  by  the  sale  and 
deliveiy  of  articles  of  equivalent  value,  the  contract  would  have 
been  executed;  but  then  the  groceries,  instead  of  being  charged 
to  the  purchaser,  should  have  been  charged  to  the  partner, 
who  had  virtually  become  the  purchaser  by  appropriating  them 
to  his  own  exclusive  use  and  benefit. 

It  is  an  undoubted  proposition  of  law,  that  one  partner  may 
by  his  own  acts  bind  his  copartners  in  all  transactions  relating 
to  the  partnership,  in  the  course  of  its  business.  If  a  firm  sells 
goods  and  receives  various  commodities  in  payment,  the  act  of 
one  partner  in  relation  thereto  binds  the  firm,  because  it  is  in 
the  course  of  its  trade,  and  done  in  the  name  and  for  the  benefit 
of  the  partnership.  But  when  goods  are  purchased  to  be  paid 
for  in  commodities  furnished  not  for  the  firm,  but  for  one  of  the 
partners  individually,  and  this  fact  is  known  to  the  purchaser, 
the  act  of  one  partner  in  such  a  case  does  not  bind  his  copart- 
ners, unless  they  assent  to  it.  As,  however,  arrangements  of 
this  description  may  be  frequently  made,  and  are  no  doubt  usu- 
ally made  with  the  assent  of  the  other  partners,  very  slight 
evidence  would  be  sufficient  to  establish  such  assent.  An  entry 
on  the  books  of  the  firm,  by  which  the  goods  sold  were  charged 
to  the  partner,  for  whose  benefit  the  transaction  was  made;  or 
credits  entered  to  the  purchaser  for  commodities  sold  to  one  of 
the  partners  for  his  own  use,  without  objection  to  such  entries 
by  the  other  partners,  or  the  knowledge  of  the  copartners  of  the 
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existence  of  a  contract  similar  to  the  one  relied  upon  in  thig 
case,  and  their  silence  during  the  time  that  it  was  being  carried 
into  efifecty  are  acts  from  which  their  assent  might  be  implied. 
But  in  this  case  there  is  no  testimonj  of  any  assent  by  the  other 
partner,  either  express  or  implied;  and  consequently  the  firm 
was  not  bound  by  the  agreement. 

Wherefore,  the  judgment  is  reversed  and  cause  remanded  for 
a  new  trial,  and  further  proceedings  consistent  with  this  opinion. 


J^ARTNER  CAN  KOT  Set  OFF  DxBT  Dux  FiRM  in  an  ftction  against  him  for  ao 
individual  debt,  as  a  general  rule:  Craig  v.  Henderson,  44  Am.  Deo.  103,  and 
note  194,  where  other  cases  are  collected.  But  if  the  demands  are  really 
mutual,  they  may  in  equity  be  set  ofif  though  they  are  not  nominally  mntoali 
Foot  V.  Ketchum,  40  Id.  678. 

Power  of  Copartner  to  Bind  his  Associates  extends  to  such  matters  only 
MM  in  the  ordinary  course  of  dealing  have  reference  to  the  business  in  which 
the  firm  is  engaged:  Crosthtoait  v.  Hoss,  34  Am.  Dec.  613. 


Sledd's  Ex'r  v.  Caret  and  Wipe. 

[11  B.  HovBOS.  181.] 

Bequest  of  Monet  to  But  Slavr  ia  not  a  bequest  of  a  slave*  and  may  bs 

made  by  a  nuncupative  will. 
Legatee  hat  Elect  to  Take  Either  the  money  or  the  slave,  where  the 

testator  directs  money  to  be  laid  out  in  the  purchase  of  a  slave  for  him, 
Election  under  Will  mat  be  Made  by  application  to  a  court  of  equity  or 

by  other  acts  or  declarations  clearly  indicating  an  intent  to  do  so. 
Feme  Covert  mat  Elect  under  Will  in  Court  of  Equitt. 

Ebbor  to  the  Galloway  circuit.    The  opinion  states  the  facia. 

T.  N.  Lindsey,  for  the  plaintiff. 

Harlan  and  B.  K.  WiUiamSy  for  the  defendants. 

By  Court,  Simpson,  J.  Sleaton  Sledd  made  a  nuncupative 
will  containing  the  following  bequest:  ''  I  wish  all  my  perishable 
property  to  be  sold,  except  the  household  anil  kitchen  furniture, 
and  after  paying  my  just  debts,  I  wish  a  part  of  the  money  to  be 
Applied  in  buying  a  negro  girl  to  be  given  to  Miranda  Shoe- 
mi^er.''  The  testator's  personal  estate  which  he  directed  to  be 
sold,  was  sufficient  to  pay  his  debts,  and  to  satisfy  the  legacy 
bequeathed. 

Miranda  Shoemaker  having  intermarried  with  John  Carey, 
this  suit  in  chanceiy  was  brought  by  them  to  obtain  the  benefit 
of  the  bequest;  and  in  their  original  bill  they  elected  to  take  the 
money  instead  of  the  slave. 
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As  slaves,  so  far  as  it  respects  last  wills  and  testaments,  ate 
deemed  real  estate,  and  pass  by  them  in  the  same  manner  and 
imder  the  same  regulations  as  landed  property;  and  as  neither 
land  nor  slaves  can  pass  by  noncupative  wills,  it  is  contended 
that  the  foregoing  devise  is  void,  upon  the  ground  that  the  tes- 
tator having  directed  the  money  to  be  applied  to  the  purchase 
of  a  slave,  it  must,  according  to  the  doctrine  of  equitable  con- 
version, be  regarded  as  a  devise  of  a  slave,  and  not  a  bequest  of 
money. 

When  a  will  directs  the  conversion  of  money  into  a  slave, 
there  is  no  doubt  that  the  property  takes  the  character  which 
the  will  has  impressed  upon  it,  and  in  its  subsequent  disposition 
is  subject  to  the  rules  applicable  to  that  species  of  property.  It 
does  not,  however,  pass  by  the  will  in  that  character,  but 
assumes  it  in  consequence  of  the  direction  given  in  the  instru- 
ment for  its  conversion.  Being  personal  estate,  it  passes  by  the 
will  as  personal  estate,  and  only  acquires  the  character  impressed 
upon  it  by  the  will,  in  its  subsequent  devolutions. 

The  testator  did  not  in  this  case  devise  a  slave— he  bequeathed 
personal  estate.  The  nuncupative  will  was  effective  for  that 
purpose,  and  the  bequest  is  legal  and  valid.  Whether  he  could 
by  such  an  instrument  impress  upon  the  legacy  the  character 
he  directed  it  to  take  is  immaterial,  as  the  person  entitled  elected 
to  take  it  in  its  actual  state,  and  the  money  and  not  the  slave  was 
decreed  to  the  complainants. 

If  money  be  devised  to  be  laid  out  in  the  purchase  of  prop- 
erty, the  person  for  whose  benefit  the  purchase  is  to  be  made 
may  come  into  a  court  of  equity,  and  have  a  decree  for  the 
money,  because  being  the  owner,  he  may  prevent  a  conversion, 
and  take  the  thing  devised  in  its  present  state,  if  he  elect  so  to 
do.  And  this  election  he  may  make  by  an  application  to  a  court 
of  equity,  as  well  as  by  other  acts  or  declarations,  clearly  indi- 
cating a  determination  to  that  effect:  2  Stoiy's  Eq.  Jnr.,  sees. 
793-1213;  1  Boper  on  Legacies,  473. 

It  is  true  that  coverture  is  a  disability  to  a  woman's  electing 
to  change  the  nature  of  her  property  without  the  interposition 
of  a  court  of  equity.  But  in  this  case  the  election  was  made  by 
an  application  to  the  court,  and  if  it  were  necessary  to  have 
been  made,  to  have  given  effect  to  the  devise,  a  court  of  equity 
would  always  permit  it  to  be  done  for  that  purpose.  And  al- 
though we  do  not  regard  it  as  having  been  necessary  to  sustain 
and  give  effect  to  the  devise,  yet  as  the  right  under  the  will  ac- 
crued to  the  complainants  previous  to  the  act  of  1846,  relative 
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to  the  riglitB  of  manied  women,  Mid  the  hnebftiid  had  a  right  to 
the  property  demised  either  as  money  or  a  filave,  and  the  same 
control  over  it  in  either  character,  there  was  no  impropriety  in 
allowing  the  election  to  be  made  to  take  the  money. 
Wherefore  the  decree  is  affirmed. 


Whbbb  Fatbkb,  bt  bib  Will,  Dixboxs  Laxb  to  aa  Sold,  Mid  the  pi»- 
ceedB  to  be  paid  to  the  lon't  gnardian,  and  the  interaat  thereon  to  be  applied 
to  the  son's  maintenance  and  education,  the  principal  to  be  given  the  son  at 
his  majority,  if  the  land  is  not  sold  by  that  time,  the  son  may  elect  to  treat 
the  real  estate  unsold  aa  land;  and  the  faet  tha*  he  thereafter  devises  it  ii 
proof  of  his  determination  to  reconvert  it.  By  "'•^'"C  tooh  election  he  takes 
aa  a  purchaser,  and  not  by  inheritance:  Burr  v.  Sim,  29  Am.  Dee.  48;  and 
see  Tazewell  v.  Smith,  10  Id.  533. 


Robinson  v.  Collier,  eto. 

[11  B.  MOHBOB,  332.] 

Wakds  abb  Kbcessart  Parties  to  Suit  bt  Joint  Mobtgaoeb,  to  forecloee 
a  mortgage  made  to  secure  money  due  them. 

MoRTOAGEKS  Takino  POSSESSION  OF  MORTGAGED  Propebtt,  and  appropri- 
ating it  to  their  own  use,  must  account  ratably  to  the  other  joint 
mortgagees. 

MoRTOAOOB  MAT  PREFER  One  CREDITOR  OVER  Akothxr,  ot  designate  the 
order  in  which  mortgage  debts  shall  be  paid. 

Ebbob  to  the  Bourbon  circuit.    The  opmion  Btate84he  facts. 

Thornton,  for  the  plaintiff. 

Hawes,  for  the  defendant. 

By  Court,  Gbaham,  J.  Joseph  J.  Collier  was  the  statutory 
guardian  of  the  complainants,  and  as  such  had  in  his  hands 
dollars.  He  was  also  largely  indebted  to  other  per- 
sons. John  Collier  was  his  surety  in  his  guardian  bond.  On 
the  fourth  of  October,  1841,  said  Joseph  J.  Collier  made  his 
mortgage  to  various  creditors  and  sureties  of  all  his  estate. 
After  setting  forth  the  estate  conveyed,  and  the  several  debts 
and  liabilities  intended  to  be  secured,  the  deed  provides  that  if 
said  Collier  "shall  pay  off  and  discharge  the  above-named 
debts  and  liabilities,  and  save  the  said  persons  from  all  loss  or 
damage,  the  above  obligation  shall  be  void,  or  else  remain  in 
full  force;  but  if  the  said  Joseph  J.  Collier  shall  fail  to  pay  ofl 
said  debts  and  liabilities,  the  mortgage  shall  be  in  full  force  as 
follows:  the  said  debts  shall  be  paid  off  and  discharged  out  of 
the  proceeds  of  the  mortgaged  property,  the  first  debts  named 
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to  be  first  paid,  aocording  to  the  above  list,  the  whole  debt  when 
any  one  of  the  mortgagees  are  security,  to  be  paid."  The  mort* 
gagees  stand  in  the  following  order,  viz.:  Elizabeth  Collier, 
Robert  Collier,  John  Collier,  John  Williams,  administrator,  etc. , 
Abraham  Moore,  John  M.  Talbott,  A.  Shackleford,  W.  McEim, 
Lee  Whaley,  T.  Watson,  etc.,  and  Milton  Jameson.  In  de- 
scribing the  debts,  those  due  to  Elizabeth  Collier  are  first 
named,  then  the  debt  to  Williams,  and  thirdly  the  debt  to  Rob- 
inson's children  (the  complainants),  and  for  which  Jolin  Collier 
is  bound  as  surety.  On  the  twenty-fifth  of  March,  1842,  said 
Collier  made  another  mortgage  conveying  the  land,  and  some 
other  property  contained  in  the  first  mortgage.  This  second 
deed  is  made  to  his  said  wards,  and  to  McLane,  Moore,  Miller, 
and  McEim,  to  secure  to  them  the  same  debts  mentioned  as  due 
on  the  first  mortgage.  It  seems  that  some  time  during  the  year 
1842  the  mortgagor,  and  the  greater  portion  of  the  mortgagees, 
agreed  to  dispense  with  a  formal  foreclosure  of  the  mortgage, 
by  a  suit  in  equity,  and  undertook  to  pay  off  the  debts,  by 
dividing  the  property  among  themselves.  To  this  arrangement 
Warfield,  one  of  the  mortgagees,  refused  his  assent.  John 
Collier  in  his  answer  denies  that  he  gave  his  consent. 

The  proof  is  very  dear  that  he  was  present  at  the  time  the 
distribution  took  place,  and  although  there  is  some  conflict  in 
the  evidence,  we  are  satisfied  from  the  whole  proof  that  he  fully 
assented  to  the  arrangement,  except  that  the  proof  is  not  suffi* 
cient  as  against  his  positive  denial  to  establish  the  fact  that  he 
signed  his  name  to  the  writing  which  was  then  entered  into  by 
the  parties,  and  which  has  since  been  lost.  The  present  com- 
plainants were  not  present  nor  consulted.  They  then  were,  and 
yet  are,  infants,  and  bring  this  suit  by  their  next  friend.  !Nor 
was  Elizabeth  Collier  present — on  the  contrary,  there  is  proof 
that  a  Mrs.  Collier  (whom  we  supposed  to  be  said  Elizabeth) 
was  then  dead.  In  making  this  distribution  of  the  real  and 
personal  estate,  no  part  of  it,  then  in  possession  of  Joseph  J. 
Collier,  was  set  apart  to  pay  the  debt  due  from  him  as  guardian, 
but  it  was  agreed  by  those  present  that  it ''  should  be  paid  out 
of  some  negroes  which  belonged  to  said  Joseph  on  the  death  of 
his  mother,  his  undivided  interest  in  which  is  included  in  the 
mortgage.  It  is  also  stated  in  proof  that  the  slaves  alluded  to 
did  subsequently  come  to  the  possession  of  said  Joseph,  were 
immediately  run  off,  and  no  part  of  them  was  applied  to  the 
payment  of  that  debt.  Joseph  J.  Collier  has  since  left  this  com- 
monwealth, and  he  and  his  surety,  John  Collier,  are  insolvent. 
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Bach  are  substantially  the  facts  of  this  case,  so  fiir  as  it  is  at 
present  necessary  to  recite  them.  In  this  state  of  case,  Mary, 
Jane,  and  Ann  Bobinson,  the  wards  of  said  Joseph,  have  insti- 
tuted this  suit  in  chancery,  in  which  they  claim  that  the  mort- 
gage was  made  for  their  benefit,  and  ask  the  chancellor  to  sub- 
ject the  mortgaged  estate  to  the  satisfaction  of  their  demand, 
or  fco  compel  the  mortgagees  who  have  received  the  property  to 
pay  it.  The  court  below  refused  to  do  this,  but  gave  a  decree 
against  their  guardian,  and  dismissed  their  bill  as  to  the  other 
defendants.  It  may  be  remarked  here,  that  neither  said  Elizabeth 
Collier  or  (if  dead,  as  supposed)  her  representatiyeff-  have  been 
made  parties  by  process  or  otherwise.  If,  however,  the  com- 
plainants are  not  entitled  to  any  decree  other  than  that  obtained 
by  them,  it  wotdd  not  be  proper  to  reverse  the  case  for  want  of 
proper  parties  to  the  suit,  when  the  same  decree  would  be  ren- 
dered, after  such  parties  should  be  made.  It  is  therefore  neces- 
sary to  inquire  whether  they  occupy  such  a  position  to  the 
mortgage  as  will  entitle  them  to  a  satisfaction  of  their  demand, 
notwithstanding  the  presence  and  assumed  assent  of  John  Col* 
lier,  the  nominal  mortgagee,  to  the  before-mentioned  arrange- 
ment. 

In  the  case  of  BronsUm  v.  Bobinson^  4  B.  Mon.  143,*this  court 
held  that  where  a  mortgage  had  been  made  to  a  surety  to  secure 
the  payment  of  a  debt  to  his  principal,  the  creditor,  though  not 
a  nominal  mortgagee,  is  entitled  to  the  benefit  of  the  mortgage, 
and  may  enforce  it  in  equity;  and  can  not,  while  he  retains  this 
right,  be  regarded  as  a  general  creditor  or  a  stranger  to  the 
mortgage,  for  he  has  a  lien  in  equity  for  his  security;  and  al- 
though not  the  mortgagee,  his  debt  is  in  truth  the  mortgage 
debt.  The  same  principle  is  recognized  in  Moore  v.  Moberly,  7 
Id.  301,  and  in  Willis  v.  Caldwell,  10  Id.  200,  The  very  terms 
of  the  deeds  under  which  the  several  mortgagees  claimed,  not 
only  notified  them  that  the  sum  due  to  these  wards  of  Collier  was 
intended  to  be  secured  by  the  mortgage,  but  that  it  was  in  fact 
one  of  the  debts  first  to  be  paid.  The  debt  to  Elizabeth  Col- 
lier was  among  the  largest  in'  the  mortgage,  and  she  stands  first 
in  the  list  of  creditors.  She  was  not  present,  nor  was  any  pro- 
vision made  for  her,  unless  it  can  be  supposed  that  the  following 
words,  written  in  the  list  produced  by  Joseph  J.  Collier,  as 
showing  the  distribution  made  by  the  creditors,  can  be  regarded 
as  such  provision: 

**  George  Robinson's  children,  $800. 

'« Elizabeth  CoUier  debt  suit,  $2,424.50. 
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'*  Interest  in  estate  of  grandfather  and  father's  estate  valued  at 
$2,000,  and  household  and  kitchen  furniture,  exempt  from  exe- 
cution, $150." 

So  far  from  such  an  arrangement  as  is  contained  in  the  fore- 
going extract,  indicating  a  desire  and  intention  in  good  faith  to 
secure  these  absent  creditors,  it  can  not  but  be  looked  upon  as 
an  arrangement  to  pay  themselves  out  of  the  valuable  and  avail- 
able estate,  and  to  leave  the  absent  and  unprotected  widow  and 
children  to  the  delusif e  hope  of  receiving  something  from  other 
sources.  But  if  this  was  done  in  good  faith,  it  turns  out  that 
the  wards  have  received  nothing,  the  slaves  afterward  received 
hj  Collier  having  been  immediately  transported  to  some  distant 
state.  No  formal  and  binding  release  is  proved  to  have  ever 
been  executed  by  John  Collier,  even  if  such  act  of  his,  under 
the  circumstances  developed  in  this  cause,  could  have  been  per- 
mitted to  preclude  the  {Aaintiff  in  error  from  all  claim  to  the 
mortgaged  estate.  In  the  absence  of  such  release,  and  in  view 
of  all  the  facts  of  this  case,  it  seems  to  us  that  the  wards  are 
entitled  to  relief,  and  that  the  court  should  not  have  merely 
rendered  a  decree  against  the  insolvent  guardian,  but  should 
have  in  some  manner  made  the  mortgaged  estate  available  to 
satisfy  their  claim.  It  seems  that  all  the  mortgaged  property 
has  been  disposed  of,  no  part  of  it  remaining  in  a  condition  to 
be  subjected  to  the  decree. 

In  such  case  the  decree  proper  to  be  rendered  is  clearly  sug- 
gested in  Dickey  v.  Thompson,  8  B.  Mon.  313.  The  several  par- 
ties who  have  received  the  property  should  be  compelled  to 
bear,  ratably,  the  cominon  burden;  their  several  portions  to  be 
ascertained  by  the  value  of  property  received  by  each,  aud  inas- 
much, from  the  nature  of  some  of  the  property,  it  may  long  since 
have  perished,  and  it  would  be  difficult,  if  not  impracticable,  to 
ascertain  its  actual  worth  at  the  time  of  distribution,  and  as  it 
may  be  presumed  that  whether  the  valuation  then  fixed  upon  it 
was  high  or  low,  it  was,  as  to  the  parties  receiving  it,  set  apart 
bv  the  same  scale  of  value,  no  injustice  can  be  done  to  them,  by 
requiring  them  to  account  for  it  according  to  the  value  fixed 
upon  it  by  themselves.  But  before  any  further  decree  shall  be 
rendered,  the  court  shall  cause  all  the  mortgagees  or  their  rep- 
resentatives, to  be  brought  before  the  court  as  parties  to  the 
suit,  so  that,  as  far  as  may  be  possible,  the  court  may,  on  due 
inquiry  into  all  the  facts,  render  justice  to  each. 

The  mortgage  provides  that  the  debts  first  named  in  the  list 
shall  be  first  paid,  and  the  whole  debt,  when  any  one  of  the 
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morigBgeai  ave  Beooriiy,  to  be  paid.  The  pariiee  antidpated 
that  there  mui  not  piroi>ert7  enough  to  pay  them  all  in  full,  and 
the  grantor  designed  to  give  a  preference  to  some  of  them,  and 
particularly  to  hie  secnrities.  The  court  should  ascertain  how 
much  was  actually  due  to  each  mortgagee  at  the  time  of  tiie  dis- 
tribution of  the  property,  how  much  each  one  received  at  that 
distribution,  and  to  what  debts  the  properfy  was  applied.  So 
far  as  security  debts  were  paid,  that  payment  should  not  be 
disturbed  unless  it  be  necessary  in  order  to  do  justice  to  the 
complainants  and  other  preferred  creditors;  that  is,  those  per- 
sons who  reoeived  property  in  discharge  in  whole  or  in  part 
of  debts,  not  security  debts,  shotdd  first  contribute  to  the  com- 
plainants, according  to  the  amounts  received  on  such  debts,  and 
if  there  be  then  any  deficit,  the  securities  whose  debts  axe  in  the 
deed  postponed  to  that  of  the  Bobinsons,  and  who  have  been 
paid  in  whole  or  in  part,  must  contribute  pro  rata. 

The  decree  is  reversed,  and  the  cause  remanded  to  the  cirouit 
court,  with  directions  to  set  aside  the  decree,  and  for  other  pro- 
ceedings not  inconsistent  with  this  opinion. 


Dbbtob  mat  Prbtbr  Ora  CasDnoB  to  Avothbb:  SUmr  v.  .rTui'i  inpiai, 
41  Am.  Deo.  86,  and  note,  where  other  osaee  are  collected. 
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KoBH  t;.  SoHooKEB  Benathawotl 

[8  Lounciju  AnnrAi^  9S.] 

BivnruA  Lawb  ot  Fobszgv  Natkuts  abm  vov  NonoiD  bjonr 
Att»MM«ii.Ha  in  Violation  of  Bxvxhub  Lawb  of  forelgii  natiooa  inaj  te 

enf oroed  in  our  oonrla. 
JvsoicxirT  WILL  iroT  Bl  BxvxBUD  oh  AooouiiT  OF  BuGBT  Bbbob»  wUoh 

the  Appellant  might  hmvo  oofTooted  upon  appUoation  in  the  lower  oourl 

Thb  opinion  states  the  fttots. 
Bef^amin  and  Micou,  f or  the  appellaai. 
UjpUm^  for  the  appellee. 

By  Court,  Eustib,  0.  J.  On  the  third  of  October,  1848,  at 
Tampioo,  in  the  repnblio  of  Mexico,  the  plaintiff,  residing  in 
New  Orleans,  shipped  on  board  the  schooner  Benaisanoe  six 
bags,  containing  three  thousand  Mexican  dollars,  to  be  delirered 
in  New  Orleans,  in  consideration  of  two  per  cent,  freight.  Bills 
of  lading  were  signed  to  that  effect  bj  the  captain.  On  the 
azrival  of  the  vessel  in  this  port,  the  specie  was  demanded  ac- 
cording to  the  contract,  and  was  not  delivered.  The  plaintiff 
has  brought  this  suit  for  the  amount  against  the  master  and 
owners,  and  claims  a  priyilege  on  the  vessel,  under  section  11  of 
article  8204  of  the  code.  He  had  judgment  in  the  district  courts 
and  the  defendants  have  appealed. 

The  question  which  has  been  argued  before  us  bj  the  counsel 
for  {he  defendants,  as  constituting  their  defense  to  the  plaintiff's 
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action,  is  presented  by  a  bill  of  ezceptiona»  taken  on  the  trial  of 
the  cause.  The  defendants  ofiEered  to  prove  that  the  shipment  of 
specie  was  made  "in  violation  of  the  revenue  laws  of  Mexico, 
and  in  pursuance  of  an  agreement  illegal  and  corrupt,  under 
the  revenue  laws  of  that  country,  between  the  shipper  and  tSie 
captain  of  the  schooner,  without  the  knowledge  or  consent  of 
the  consignee,  who  was  regularly  authorized  to  engage  freight 
for  said  schooner." 

The  district  judge  refused  to  receive  this  evidence,  on  the 
ground  that  our  courts  could  not  notice  or  enforce  the  revenue 
laws  of  a  foreign  country.  We  think  the  rule  to  be  well  set- 
tled by  the  jurisprudence  of  the  United  States,  of  England, 
and  of  France,  that  courts  do  not  notice  the  revenue  laws  of 
foreign  nations  in  contracts  of  this  kind,  and  that  agreements 
having  for  their  object  the  violation  of  those  laws,  may  be  en- 
forced in  our  courts.  We  prefer  to  follow  what  may  be  consid* 
ered  the  established  jurisprudence  of  the  leading  commercial 
nations  of  Christendom,  than  to  adopt  the  speculation^  of 
authors,  however  plausible  and  ingenious  they  may  appear. 
Pothier,  who  is  the  principal  authority  against  this  necessary 
and  practical  rule,  appears  to  found  his  reasoning  on  a  refined 
and  rigid  morality,  rather  than  on  an  enlarged  view  of  the  state 
of  commerce  as  it  existed  in  his  time,  or  of  its  necessary  exigen* 
cies.  There  are  nations  who  do  not  respect  their  own  revenue 
laws;  whose  whole  commerce  is  tainted  with  a  violation  of  them; 
and  the  trade  with  these  nations  has  formed  a  constituent  part 
of  the  commerce  of  the  world  for  more  than  a  century.  The 
subject  has  been  often  discussed  in  France  by  the  most  eminent 
jurists,  whose  opinions  have  generally  concurred  in  the  neces- 
sity of  adhering  to  the  established  rule,  which  is  one  not  of 
speculative  morality,  but  of  practical  jurisprudence.  There  is 
a  show  of  defense  on  the  ground  that  tiie  specie  was  stolen  from 
the  schooner  in  the  harbor  of  Tampico;  but  even  the  portion 
which  the  defendants  themselves  concede  has  been  recovered, 
some  eight  hundred  dollars,  they  have  not  ofiEered  to  restore  to 
the  plidntifif.  The  case  is  clearly  with  the  plaintifiT  on  the 
merits. 

It  is  objected  that  there  is  an  error  in  the  judgment  of  the 
district  court  of  thiriy  dollars,  that  sum  being  allowed  for  freight 
instead  of  sixty  dollars — ^two  per  cent,  on  three  thousand  dol- 
lars— due  by  the  bill  of  lading.  We  think  the  attention  of  the 
district  judge  ought  to  have  been  called  to  this  item  on  a  mo- 
tion for  a  new  trial.    We  have  more  than  once  refused  to  changt 
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judgments  and  throw  the  costs  on  the  appellee^  where  the  party 
had  it  in  his  power  to  have  a  small  error  of  amount  corrected 
hy  a  proper  application  in  the  court  of  the  first  instance. 

The  judgment  of  the  district  court  is  therefore  affirmed,  with 
costs. 

Emo,  J.,  absent. 


BlFKA  V.  PoPB. 

[5  LouiiiAiiA  AmnuL,  <a.] 

Demand  at  Place  of  Pathskt  desigoated  in  a  prominory  note  It  aol 
wwmtial  to  chaige  the  maker. 

Hakxb  of  Note  mttst,  in  his  Defense,  show  whereiii  any  injury  has  re- 
sulted from  the  holder  failing  to  make  demand  for  payment  at  the  plaoe 
designated. 

Appeal  from  the  fourth  district  court  of  New  Orleans.  The 
facts  are  stated  in  the  opinion. 

W.  O.  Denegre^  for  the  appellant. 

By  Court,  Sudell,  J.  This  action  is  brought  on  three  prom* 
issoiy  notes,  made  in  Pennsylvania.  The  defendants  are  the 
makers,  and  the  plaintiff  is  payee.  In  one  of  them  no  place  of 
payment  is  designated;  in  the  two  others  is  the  expression, 
"  Payable  at  the  Philadelphia  Bank."  No  averment  was  made 
in  the  petition,  nor  was  it  proved  at  the  trial,  that  the  two  latter 
notes  were  presented  at  any  time  at  the  Philadelphia  Bank,  nor 
to  the  makers  anywhere  before  suit.  The  district  judge  gave 
judgment  for  the  £rst  note;  but  directed  a  nonsuit  as  to  the 
other  two,  stating  that  the  settled  rule  in  this  state  is,  that  pre- 
sentment at  the  appointed  place  is  a  condition  precedent. 

That  several  decisions  of  our  predecessors  support  the  decree 
of  the  district  judge  is  undeniable.  We  are  not  aware  that  the 
precise  question  has  ever  come  before  this  court.  It  now 
becomes  our  duty  to  say  whether  we  will  adhere  to  what  has 
hitherto  been  deemed  the  rule  upon  this  subject  in  this  state. 

The  point  is  one  which  has  been  much  discussed.  In  Eng- 
land, for  a  long  time,  the  state  of  the  law  upon  it  was  uncer- 
tain. The  court  of  king's  bench  had,  for  some  years,  adopted 
the  doctrine  that  where  a  bill  was  accepted,  payable  at  a  partic- 
ular place,  it  was  not  necessary  to  aver  in  the  declaration  and 
prove  a  presentment  at  such  place,  but  that  it  must  be  consid- 
ered matter  of  defense.    The  court  of  common  pleas  was  in  the 
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habit  of  holding  otherwise.  The  question  at  last  came  before 
the  house  of  lords,  in  the  noted  case  of  Bowe  v.  Young,  2  Brod. 
&  B.  180.  The  opinions  of  the  twelve  judges  were  taken  and 
laid  before  the  house.  Eight  judges  out  of  the  twelye  bub- 
tained  the  doctrine  of  the  king's  bench.  The  judgment,  how* 
ever,  was  reversed.  That  the  decision  of  the  lordB  did  not 
satisfy  the  public  mind  may  be  inferred  from  the  fact  of  the 
passage  soon  thereafter  of  the  act  1  and  2  Geo.  IV. ,  c.  78, 
in  which  it  was  recited  that  the  rule  which  it  sanctioned  was 
inconvenient  in  practice:  See  Ch.  Bills,  896.  The  history 
of  the  English  law  on  this  point  is  stated  at  length  in  the  elab- 
orate opinion  of  the  supreme  court  of  the  United  States,  in 
Wallace  v.  AtcCanneU,  13  Pet.  136. 

In  the  United  States  also,  the  question  has  been  the  subject 
of  much  discussion;  but  there  is  a  vast  preponderance  of 
authority  in  favor  of  the  doctrine  maintained  by  the  majority  of 
the  twelve  judges.  Mr.  Stoiy,  who  disapproves  it,  admits  that 
in  America,  that  doctrine  prevails,  if  not  universally,  at  least  to 
a  great  extent. 

"  The  received  doctrine  in  America,'*  says  he,  "  seems  to  be 
this,  that  as  to  the  acceptor  of  a  bill  of  exchange,  and  the  maker 
of  a  promissory  note,  payable  at  a  bank  or  other  specified 
place,  the  same  rule  applies;  that  is,  that  no  presentment  or 
demand  of  payment  need  be  made  at  the  specified  place  on  Hbe- 
day  when  the  bill  or  note  becomes  due,  or  afterwards,  in  order 
to  maintain  a  suit  against  the  acceptor  or  maker;  and,  of  course, 
that  there  need  be  no  averment  in  the  declarations  in  any  suit 
brought  thereon,  or  any  proof  at  the  trial  of  any  such  preeent- 
ment  or  demand.  But  that  the  omission  or  neglect  is  a  mattef 
of  defense  on  the  part  of  the  acceptor  or  maker.  If  the  acceptor 
or  maker  had  funds  at  the  appointed  place,  at  the  time,  to  pay 
the  bill  or  note,  and  it  was  not  duly  presented,  he  will  in  the 
suit  be  exonerated;  not  indeed  from  the  payment  of  the  princi- 
pal sum,  but  from  the  payment  of  all  damages  and  costs  in  that 
suit.  If,  by  such  omission  or  neglect  of  presentment  and 
demand,  he  has  sustained  any  loss  or  injury,  as  if  the  bill  or 
note  were  payable  at  a  bank,  and  the  acceptor  or  maker  had 
funds  there  at  the  time,  which  have  been  lost  by  the  failure  of 
the  bank,  then  and  in  such  case,  the  acceptor  or  maker  will  be 
exonerated  from  liability  to  the  extent  of  the  loss  or  injury  so 
sustained:"  Story  on  Promissory  Notes,  sec.  228. 

The  state  of  the  law  in  this  country,  upon  this  point,  down 
to  the  year  1839,  was  elaborately  considered  in  the  case  in  IS 
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Peters,  hj  Mr.  Justice  Thompson.  He  there  showed,  that  in  New 
York,  the  most  highly  commercial  state  in  the  Union,  what  may 
fairly  be  termed  the  American  doctrine,  had  been  considered 
settled  for  thirty  years.  He  cited  also  the  opinions  of  the  courts 
ol  appeal  in  Virginia,  Maryland,  New  Jersey,  and  Tennessee, 
to  the  same  effect;  and  added  (which,  however,  shows  that  the 
Louisiana  cases  had  not  been  brought  to  his  notice),  that  the 
court  was  not  aware  of  any  American  case  where  a  contrary 
doctrine  had  been  asserted  and  maintained. 

Looking  to  the  state  of  the  law  since  1839,  in  the  various  ap- 
pellate tribunals  of  the  other  members  of  this  Union,  so  far  as 
we  have  been  able  to  ascertain  them,  we  find  a  continued  gen- 
eral adherence  to  the  doctrine:  See  Payson  v.  Whiicomb,  15  Pick. 
216;  OHs  V.  Barton,  10  N.  H.  433;  B(md  v.  Storra,  13  Conn.  412; 
Silver  t.  Henderson,  3  McLean,  165;  Filler  ▼.  BecJdey,  2  Watts 
&  S.  458;  Montgomery  v.  EUioUy  6  Ala.  701;  Armistead  v.  Armir 
gtead,  10  Leigh,  512;  Evans  v.  Gordon,  8  Port.  346;  Washington 
T.  Planter^  Bank,  1  How.  (Miss.)  230  [28  Am.  Dec.  333];  Cook 
r.  Martin,  5  Smed.  &  M.  379;  Sumner  v.  Ford,  3  Ark.  389; 
BuUerfield  t.  Kineie,  1  Scam.  445  [30  Am.  Dec.  657];  Armstrong 
T.  Caldwell,  Id.  546;  2  United  States  Digest,  Supplement,  verbo 
Promissory  Note. 

The  arguments  which  have  been  adduced  by  the  advocates 
and  opponents  of  this  doctrine,  it  is  not  necessary  now  to  reca- 
pitulate. They  are  familiar  to  uie  profession,  and  may  be  found 
in  the  opinions  of  the  twelve  judges,  in  Bowe  v.  Young,  2  Brod. 
&  B.  180,  in  Lord  Eldon's  opinion  in  the  same  case,  of  Mr.  Jus< 
tice  Thompson,  13  Peters,  and  of  Justice  Story  in  his  Treatise 
on  Promissory  Notes,  etc. 

Without  presuming  to  suggest  on  which  side  the  weight  of 
reasoning  advanced  by  so  many  able  minds  preponderates,  we 
may  at  least,  without  impropriety,  say  that  the  arguments  in  fa- 
vor of  the  American  rule  have  been  almost  universally  success- 
ful in  producing  conviction;  and  that  the  doctrine  so  uniformly 
maintained,  after  so  long  a  probation,  may  be  fairly  considered 
as  well  adapted  to  the  practical  purposes  of  commerce  and  the 
ends  of  justice. 

Under  such  circumstances,  what  is  the  duty  of  this  court  in 
deciding  a  question  which  does  not  rest  upon  legislation,  but 
upon  commercial  jurisprudence  ?  See  Civil  Code,  1908.  It  is 
true,  that  we  have,  upon  the  one  hand,  the  opinions  of  our  pre- 
deoessors,  which  are  entitled  to  veiy  great  respect;  but,  on  the 
other,  we  are  met  by  a  vast  array  of  authorities  which  are  also 
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Amerioan,  and  could  not  have  been  announced  and  persisted  in 
during  so  many  years  without  a  due  consideration  of  those  great 
interests  of  commerce  which  may  be  said  to  be  common  to  the 
entile  Union.  He  who  properly  appreciates  this  community  of 
commercial  interests  must  be  gravely  impressed  with  the  practi- 
cal importance  of  uniformity,  throughout  the  United  States,  in 
the  rules  which  relate  to  so  prominent  a  branch  of  the  commer- 
cial law  as  that  which  regulates  bills  of  exchange  and  promis- 
Bory  notes.  That  importance  becomes  additionally  impressive 
when  we  contemplate  the  vast  advances  which  our  country  is 
mabing  in  territoiy  and  population. 

Moved  by  these  considerations,  we  believe  that  we  are  not 
unduly  innovating  upon  the  course  of  our  predecessors  in  now 
adopting  a  doctrine  which  has  obtained  the  sanction  of  an  over- 
whelming majority  of  the  appellate  tribunals  of  the  United 
States. 

We  therefore  are  of  opinion  that  the  plaintiff  was  not  bound 
to  aver  in  his  petition,  nor  prove  at  the  trial,  that  a  demand 
of  payment  was  made  at  the  Philadelphia  Bank;  and  that  it  was 
matter  of  defense  for  the  maker  to  show  that  he  was  in  attend- 
ance by  himself  or  his  agent,  and  ready  at  the  place  designated 
to  pay  the  money. 

There  is  an  averment  in  the  petition,  ''  that,  according  to  the 
laws  of  the  state  of  Pennsylvania,  the  rate  of  legal  interest  is  fixed 
at  six  per  cent.;  and  that,  in  case  of  promissoiy  notes,  where  a 
day  certain  is  fixed  for  payment,  interest  is  aUowed  from  the  day 
of  payment."  No  proof  of  the  laws  of  Pennsylvania  has  been 
offered,  and  under  our  laws  regulating  the  subject  of  interest  we 
can  not  allow  the  plaintiff  more  than  five  per  cent.,  and  that 
only  from  judicial  demand,  no  earlier  demand  having  been 
proved. 

It  is  therefore  decreed,  that  the  judgment  of  the  district  court 
be  so  amended  as  that  the  plaintiff  recover  from  the  said  Daniel 
N.  Pope  the  further  sum  of  four  hundred  and  eighty-eight  dol- 
lars and  ninety-three  cents,  and  the  further  sum  of  foui*  hundred 
and  thirty-two  dollars  and  forty-five  cents,  with  interest  on  said 
sums  respectively  from  the  fourth  of  December,  18I8,  until  paid, 
at  the  rate  of  five  per  cent,  per  annum,  and  costs  in  both  courts. 


Plaojb  of  Payment. — It  is  not  necesaary  to  allege  or  prove  that  a  demand 
of  payment  of  a  bond  made  in  favor  of  a  bank,  aeoured  by  mortgage  and  pay« 
able  at  the  bank,  waa  made  at  the  place  specified:  Poieif  y.  Bank  qf  LoHUhma, 
6  La.  Ann.  187. 
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RuLB  Intixatsd  rnr  ths  Principal  Gasb  that  Laws  of  Otrbb  Statbs, 
irhen  not  offered  in  evidence,  are  presumed  to  be  like  oar  own,  was  affirmed 
b  the  cases  of  ClampUt  ▼.  NetopoH,  8  Id.  124;  Anderson  A  Cowa  y.  Folger,  11 
Id.  273;  Kuenze  ds  Co,  y.  Elvera,  Boje  <Sg  Co,  et  a/.,  14  Id.  991;  Anderson  y. 
Anderson^  15  Id.  491;  Sf/mt  v.  Stewart^  17  Id.  73;  Heberi  y.  FPiim,  24  Id.  387. 

Dbmand  on  Notx  or  Bill  Pataslb  at  a  Partioular  Banx  is  held  on* 
necessary  to  charge  the  maker  or  acceptor:  BriUain  v.  Doylestown  Bank,  89 
Am.  Dec  110»  and  note  114.  Bat  also  see  the  cases  of  AUctin  y.  LamuruSf  38 
Id.  683»  and  note  585;  WaUaee  y.  Owin,  35  Id.  202,  and  note  208;  Okugow  t. 
Praite,  40  Id.  142,  and  note  145. 


Squibb  v.  Stooktoh. 

[6  LouiBURA  AmiUAi.,  120.] 

IvDOBSKR  OF  PROMISSORY  NoTB  haYing  possession  thereof  is  considered  as 
being  the  trae  owner. 

Indorser  is  not  Bound  to  Show  how  Ha  Acquired  Possession  of  a  note 
when  it  is  secured  to  him  by  mortgage,  but  may  proceed  on  it  by  execu- 
tory process. 

lioRTaAOOR  IS  EsTOPFSD  fiom  setting  up  the  defense  that  the  mortgagee's 
agent  was  not  authorized  to  accept  the  mortgage,  when  the  mortgagee 
sues  to  recover  the  amount  due  on  the  mortgage. 

Sworn  Pubuo  Officials  are  presumed  to  have  properly  discharged  their 
duties  in  the  absence  of  evidence  to  the  contrary. 

Appeal  from  an  order  of  seizure  and  sale.     The  facte  are 
stated  in  the  opinion. 

T.  A.  Clarke^  for  the  plaintiff. 

Steele,  for  the  defendant. 

By  Court,  St.tdf.lt.,  J.  This  is  an  appeal  from  an  order  of 
seizure  and  sale.  The  documents  upon  -which  the  order  was 
granted  were  a  promissory  note  made  by  Stockton,  and  a  nota- 
rial protest  of  it;  an  act  of  mortgage  granted  by  Stockton  to 
Squier,  to  secure  its  payment,  in  which  the  making  and  indorse 
ment  of  the  note  by  Stockton,  and  its  delivery  to  Squier's  agent, 
are  recited;  a  notarial  declaration  and  acknowledgment  made 
by  J.  M.  Denman,  that  he  was  a  member  of  the  £rm  of  J.  Marsh 
Denman  &  Co. ,  and  that  the  note  had  been  sent  to  that  firm  by 
Squier,  as  his  mere  agent,  for  collection.  The  note  is  made  by 
Stockton,  is  payable  to  his  own  order,  and  bears  the  following 
indorsements: 

*'  Pay  to  the  order  of  Wm.  C.  Squier,  Esq. 

"  Rich'd  0.  Stooktoh.'' 

**  Pay  to  the  order  of  J.  M.  Denman  &  Co. 

"  W.  C.  Squieb. 

«  J.  Mabsh  Dehvan  &  Oo. 
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It  is  said,  on  the  part  of  the  appellant,  that  upon  the  face  of 
the  instrument  it  appears  that  the  title  had  passed  out  of  the 
plaintiff;  that  he  should  have  established,  by  authentio  and  un- 
exceptionable evidence,  a  retransfer  to  himself,  and  that  the 
declaration  of  Denman  is  not  legal  evidence  of  the  facts  as- 
serted by  him.  It  is  unnecessaiy  to  determine  whether  the  evi- 
dence of  retransfer  was  sufiGlcient  and  unexceptionable,  if  no 
evidence  of  retransfer  was  requisite. 

In  Dugan  v.  United  Siaiea^  8  Wheat.  183,  the  court  said,  after 
an  examination  of  the  cases  on  this  subject  (which  can  not  all  of 
them  be  reconciled),  the  court  is  of  opinion,  that  if  any  person 
who  indorses  a  bill  of  exchange  to  another,  whether  for  value 
or  for  the  purpose  of  collection,  shall  come  to  the  possession 
thereof  again,  he  shall  be  regarded,  unless  the  contrary  appear 
in  evidence,  as  the  bona  fide  holder  and  proprietor  of  such  bill, 
and  shall  be  entitied  to  recover,  notwithstanding  there  may  be 
on  it  one  or  more  indorsements  in  full,  subsequent  to  the  one 
to  him,  without  producing  any  receipt  or  indorsement  back 
from  either  of  such  indorsers,  whose  names  he  may  strike  from 
the  bill,  or  not,  as  he  may  think  proper:  See  also  Vniled  State$ 
V.  Jacob  Barker^  1  Paine,  162. 

Mr.  Story,  in  his  treatise  on  Notes,  observes,  there  is  much 
reason  to  contend,  that  the  possession  of  a  note  by  the  maker 
or  payee,  or  by  any  subsequent  indorser,  is  prima  facie  evi- 
dence, notwithstanding  there  are  subsequent  indorsements 
thereon,  that  he  is  the  true  and  lawful  owner  thereof,  and  that 
he  has  reacquired  the  full  tiUe  thereto;  and,  accordingly,  this 
seems  now  to  be  the  better  opinion  maintained  in  America,  not- 
withstanding some  early  doctrine  the  other  way:  Sec.  452;  see 
also  sec.  246;  Norrii  v.  Badger^  6  Cow.  460. 

We  therefore  think  the  case  is  with  the  appellee  on  this  point. 
It  is  said,  there  is  no  evidence  of  the  acceptance  of  the  mortgage 
by  Squier.  The  case  is  thus:  J.  D.  Marsh,  purporting  to  act  as 
the  agent  of  Squier,  under  a  power  of  attorney  which  is  recited 
in  the  deed,  sells  to  Stockton  certain^lots  of  ground;  Stockton 
acknowledges  delivery  and  possession;  gives  his  notes  for  the 
price,  and  grants  in  the  same  instnmient  a  mortgage  to  secure 
them.  He  is  clearly  estopped  from  contesting  Denman's  right 
to  represent  Squier,  and  accept  the  mortgage  in  his  behalf, 
which  Squier  now  seeks  to  enforce. 

In  the  act,  William  Christy,  notary,  before  whom  it  was  ex6 
cuted,  recites  that  he  is  acting  instead  of  Joseph  B.  Marks,  notary^ 
then  absent  from  the  state,  by  consent  of  the  governor;  a&d 
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the  notarial  copy  upon  which  the  order  of  seizure  was  obtained 
was  certified  by  Marks,  notary:  See  act  of  1888,  p.  d4.  In  the 
absence  of  evidence  to  the  contrary,  we  are  bound  to  presume 
that  these  sworn  public  officers  have  not  culpably  neglected, 
but  properly  discharged,  their  official  duty:  See  HariweU  v. 
Boot,  19  Johns.  346  [10  Am.  Dec.  232]. 
Judgment  affirmed  with  costs. 

ToAKSFKB  BT  Indobsxmekt. — Each  subsequent  indorsement,  acoommoda- 
tion  or  otherwise,  is  essentially  an  original  contract,  equivalent  to  a  new  note 
or  bill  in  favor  of  the  holder:  Olivier  v.  Attdry,  7  La.  Ann.  498.  When  a 
plaintifif  has  transferred  his  interest  in  a  bill  or  note,  he  must  show  a  retrana- 
far  at  the  time  of  bringing  his  action  to  recover.  Mere  possession  of  the  note 
or  bill  will  not  suffice.  When  the  indorsement  is  in  blank,  it  is  otherwiM: 
Barbarin  v.  Daniels,  Id.  481;  Mourain  v.  DevoUl,  12  Id.  03;  Frteland  v. 
Hodge,  Id.  177;  Hart  v.  Windle,  15  Id.  265. 

Fbisumption  of  Ownbbship. — The  holders  of  a  bill  under  regular  inddrs^ 
ments  are  presumed  to  be  its  owners:  BoUon  v.  Harrod,  13  Am.  Beo.  30d. 
The  holder  of  a  promissory  note  payable  to  bearer  is  not  bound  to  show  con- 
sideration, unless  some  evidence  is  given  to  raise  a  suspicion  that  he  did  not 
oome  fairly  by  the  note:  Jones  v.  WestcoU,  3  Id.  704;  Conroy  v.  Warren,  2  Id. 
156. 

PossESSioK  07  Bill  or  Exchange  is  evidence  of  authority  to  demand  pay- 
ment: Morris  v.  Foreman,  1  Am.  Dec  235.  But  an  indorser  on  a  bill  specially 
indorsed  can  not  recover  against  the  acceptor  merely  because  he  has  possession 
of  the  bill  and  protest  without  showing  that  he  has  paid  the  amount  of  the 
bill  to  a  subsequent  indorsee:  Oorgerai  t.  McCariy,  1  Id.  270.  See  also 
Schamb  v.  Clark,  47  Id.  554,  and  notes  557;  RuMell  v.  Hadduck,  44  Id.  698» 
note,  referring  to  other  cases  reported  in  this  series. 


Lathbop  v.  Lawbon. 

[6  LouuxAKA  AmrUAXi,  288.] 
Ekplotmsnt  07  NoTABY  Is  DOt  uecessary  to  make  demand  of  » note  or  to 

give  notice  to  an  indorser. 
EviDXKOB  OF  Entkiss  ob  Memobanda  made  by  third  person,  sinoe  deceased, 

while  in  the  course  of  a  professional  duty  contemporaneous  with  the  act, 

and  connected  with  it,  is  admissible. 

iNFOBMALITY  IN  CbBTIFICATS  RfiSPEGTINO  ATTESTATION  OF  WITNESSES  doSI 

not  render  it  void. 
EviDENCB  Showing  that  Pabty  Who  Mai>e  Cxbtifioatb  not  properly 
attested,  had  died  subsequently,  is  competent. 

Appkal  from  the  East  Feliciana  district  court.    The  facts  are 
stated  in  the  opinion. 

MsVea  and  Winter,  for  the  plaintiff. 

A.  W.  De  Lee  and  Muse  and  Merrick,  for  the  defendant. 
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By  Court,  Sudell,  J.  This  case  being  on  trial  as  to  Myers 
and  De  Lee,  the  indorsers,  plaintiff  offered  in  evidence  the  note 
and  the  protest  made  on  the  tenth  of  October,  1842,  by  L. 
Saunders,  parish  judge,  in  his  notarial  capacity.  These  were 
received  without  objection.  Plaintiff  then  offered  the  certificate 
of  notice.  The  certificate  is  as  follows,  and  was  attached  to 
the  protest  itself: ''  State  of  Louisiana,  parish  of  East  Feliciana. 
I  certify  that  the  indorsers  of  the  note  hereto  annexed,  and  a 
copy  of  which  is  hereon  written,  were  notified  of  the  demand 
and  protest  of  the  same,  by  written  notices  directed  to  £ur- 
xell  Myers  and  John  L.  De  Lee,  and  deposited  by  me  in  the 
post-office  at  Clinton,  Louisiana,  this,  day,  October  11,  1842. 
(Signed)  L.  Saunders,  Parish  Judge.''  It  was  admitted  by  the 
defendants  that  Saunders  was  dead,  and  that  the  signature 
attached  to  this  instrument,  annexed  to  the  protest,  was 
genuine. 

To  its  introduction  defendants  objected,  on  the  ground  that 
the  certificate  was  inadmissible,  it  not  having  the  two  wit- 
nesses required  by  the  statute.  The  court  below  sustained  this 
objection,  refused  to  receive  the  certificate,  and  plaintiff  reserved 
his  bill,  attaching  to  it  the  document  offered  and  rejected. 
Plaintiff  being  thus  deprived  of  the  means  of  showing  notice 
to  the  indorsers,  there  was  judgment  of  nonsuit  against  him, 
and  he  now  prosecutes  this  appeal. 

It  is  true  that,  under  the  statute,  the  certificate  of  the  notary 
must  be  attested  by  two  witnesses,  in  order  to  make  proof  per 
96,  But  it  has  been  repeatedly  held  that  the  statutes  of  1821 
and  1827  were  not  intended  to  change  the  commercial  law  as 
it  stood  before  their  adoption;  but  to  afford  in  aid  of  commerce 
a  new,  convenient,  and  permanent  means  of  proof.  The  legis- 
lation was  auxiliary,  and  was  not  intended  to  exclude  other 
means  of  which  the  party  might  choose  to  avail  himself. 

Had  the  notary  been  living,  the  plaintiff  might  have  brought 
him  upon  the  stand,  upon  objection  to  the  informality  of  the 
certificate  of  notice,  and  proven  by  parol  the  manner  in  which 
the  notices  were  given.  But  if  the  notary  be  dead,  and  the 
party  thus  deprived  of  a  personal  examination,  is  he  to  be  left 
without  relief?  and  is  there  to  be  a  total  failure  of  justice,  because 
the  notary  has  neglected  his  special  duty  in  a  matter  of  form 
which  was  necessary  to  make  the  certificate  authentic  evidence? 
We  think  otherwise.  Upon  proof  of  Saunders'  death,  and  of  his 
signature  to  the  certificate,  the  certificate  was  admissible  in  evi- 
dence under  the  general  rule  relative  to  entries  or  memoianda* 
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• 

made  by  third  persons  since  deceased,  in  the  course  of  a  profes- 
sional dxxtj  contemporaneous  with  the  transaction  and  connected 
with  it.  Thus,  where  the  question  was  upon  the  precise  day  of 
a  person's  birth,  the  account  book  of  the  surgeon  who  attended 
his  mother  upon  that  occasion,  and  in  which  his  professional 
services  and  fees  were  charged,  was  held  admissible  in  eyidence: 
1  Greenl.  Et.  136. 

In  Poole  T.  Dicaa,  1  Bing.  N.  C.  649,  it  was  held  that  an  entiy 
of  the  dishonor  of  a  bill  of  exchange,  made  in  the  usual  course 
of  business,  at  the  time  of  the  dishonor,  in  the  book  of  a  notary, 
by  his  clerk,  who  presented  the  bill,  may  be  given  in  evidence  in 
an  action  on  the  bill,  upon  proof  of  the  death  of  the  clerk  who 
made  the  entry.  Tindal,  G.  J.,  said:  "  We  think  it  admissible, 
on  the  ground  that  it  was  an  entry  made  at  the  time  of  the 
transaction,  and  made  in  the  usual  course  and  routine  of  busi- 
ness, by  a  person  who  had  no  interest  to  misstate  what  had  oc- 
curred," and  he  cited  Doe  v.  Turford^  3  Bam.  &  AdoL  890. 
There  it  was  the  usual  course  of  practice,  in  an  attorney's  office, 
for  the  clerks  to  serve  notices  to  quit  on  tenants,  and  to  indorse 
on  duplicates  of  such  notices  the  fact  and  time  of  service.  On 
one  occasion  the  attorney  himself  prepared  a  notice  to  quit,  to 
serve  on  a  tenant;  took  it  out  with  him,  together  with  two  others, 
prepared  at  the  same  time,  and  returned  to  his  office  in  the 
evening,  having  indorsed  on  the  duplicate  of  each  notice  a  memo- 
randum of  service  on  the  tenant;  two  of  them  were  proved  to 
have  been  delivered  by  him  on  that  occasion;  and  it  was  held 
on  the  trial  of  an  ejectment,  after  the  attorney's  death,  that  the 
indorsement  so  made  by  him  was  admissible  evidence  to  prove 
the  service  of  the  third  notice.  ' 

In  Welch  v.  Barrett,  15  Mass.  380,  the  book  of  the  messenger  of 
a  bank,  who  was  dead,  in  which,  in  the  course  of  his  duty,  he  en- 
tered memoranda  of  demands  and  notices  to  the  promisors  and  in- 
dorsers  upon  notes  left  in  the  bank  for  collection,  was  received 
in  evidence  of  a  demand  on  the  maker,  and  notice  to  the  defend- 
ant as  indorsers  of  a  note  so  left  for  collection.  "  There  seems 
to  be  no  danger,"  said  Parker,  C.  J., ''  in  submitting  to  the  con- 
sideration of  the  jury  what  a  man  has  actually  done  and  com- 
mitted to  writing,  when  under  obligation  to  do  the  act;  it  being 
in  the  course  of  the  business  he  has  undertaken,  and  he  being' 
dead."  In  BuOer  v.  Wrighi,  2  Wend.  369,  it  was  held,  that  the 
memoranda  of  a  deceased  notary  of  the  demand  and  notice  of 
payment  of  a  promissory  note  are  prima  facie  evidence  of  the 
fBoi.     See  also  Balliday  v.  Mariinel.  20  Johns.  173  [11  Am.  Deo. 
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262].  So  in  Nichols  ▼.  OoldsmUh,  7  Wend.  161,  fhe  memoian- 
dum  of  a  deceased  cashier  of  a  bank  was  held  prima  fade  suf- 
ficient to  charge  an  indorser  with  notice. 

Now,  with  what  propriety  can  we  reject  a  rule  of  evidence  so 
well  recognized,  and  so  clearly  founded  in  good  sense  and  pul>- 
lic  convenience  ?  Is  it  because  we  have  the  statutes  of  1821  and 
1827?  But  those  statutes  were  made  to  aid  the  mercantile 
communify,  not  to  deprive  them  of  means  of  proof  already 
within  their  reach.  No  one  will  bo^  that  a  bank  or  a  merchant 
is  bound  to  employ  a  notaiy  to  make  demand  of  a  note,  or  give 
notice  to  an  indorser. 

But,  then,  it  is  said  the  plaintiff  chose  to  employ  a  notary, 
and  the  statute  instructed  him  how  he  was  to  record  his  notice. 
Certainly  he  was  bound  to  do  so,  in  order  to  give  his  employee 
the  full  benefit  of  his  services  and  make  the  certificate  authentic 
proof: — ^proof  per  ae.  But  if  he  does  not  do  so,  is  the  bank,  for 
example,  to  be  in  a  worse  position  than  if  its  cashier  or  its  mes- 
senger had  been  employed  ?  The  very  fact  that  Saunders  was 
a  public  officer  is  an  additional  reason  for  putting  his  entry  on 
as  good  a  footing  as  that  of  the  cashier  or  messenger.  For  it 
was  an  inducement  to  employ  him,  that  if  he  properly  dis- 
charged his  official  duty,  his  certificate  would  be  a  permanent 
authentic  document,  making  evidence  per  se.  And  it  would  be 
a  great  hardship,  that  when  the  public  have  been  induced  by 
his  official  character  to  employ  him,  they  should  be  made  the 
victims  of  his  negligence  to  such  an  extent  as  that  his  entries  or 
memoranda  should,  after  his  death,  be  on  a  worse  footing  than 
those  of  a  private  individual.  If  we  were  so  to  hold,  we  should 
be  attributing  an  undue  effect  to  the  statutes,  and  would  occa- 
sion great  alarm  in  the  mercantile  community. 

In  the  case  of  Davis  v.  Bourgeal,  8  La.  Ann.  121,  cited  by  the 
defendant,  there  was  no  attempt  to  prove  the  handwriting  of  the 
notary,  etc. ,  as  in  the  case  of  an  entry  or  memorandum  by  one 
deceased,  so  that  the  point  now  considered  was  neither  presented 
nor  decided.  So  in  Dehlieux  v.  Bullard,  1  Rob.  (La.)  67  [30  Am. 
Dec.  684].  In  the  case  of  the  Gas  LiglU  and  Banking  Co,  v.  Nutall, 
19  La.  449,  if  the  present  point  was  raised  at  all,  it  vras  not,  so  far 
as  we  can  judge  from  the  report,  elaborated  at  bar  nor  by  the 
GOiut.  If  it  was  the  intention  of  the  court  to  consider  an  infor- 
mal certificate  as  utterly  valueless,  we  are  constrained  to  say  that 
we  can  not  adhere  to  that  opinion. 

Judgment  reversed,  and  cause  remanded;  costs  of  appeal  to 
be  paid  by  defendants. 
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Maboikal  Ehtbt  is  Book  of  Deckabsd  Notabt  oppoette  the  protest  of 
the  dishonor  of  a  bill,  stating  that  indorser  had  been  dnly  notified  in  writing, 
is  admissible  in  evidence:  Bell  v.  P^kins,  14  Am.  Dec.  745.  Books  of  a 
notary,  after  his  death,  are  admissible  to  prove  the  dishonor  of  bills  left  with 
him  for  presentment  or  demand:  Spann  y.  BcUtzeU,  46  Id.  346.  As  to  the 
admissibility  in  evidence  of  entries  made  in  the  nsoal  coarse  of  prafessiooal 
tmployment^  dericship,  or  agency,  see  cases  collected  in  the  note  to  SkekUm 
r.  Benham^  40  Id.  274. 


Lagbave  V.  Meblb. 

[5  LoDmuu  AnnjAL,  378.] 

Uhxiatxd  Subsbqubmt  Clau8S  Added  to  Olookaphio  Will  which  appears 
consistent  and  connected  will  be  presumed  to  have  been  written  at  the 
seme  time  as  the  original  wilL  Both  will  be  coostmed  as  the  wHl  of  tha 
testator,  in  the  absence  of  proof  to  the  contrary. 

Appeal  from  the  St.  Bernard  district  ootirt.  The  &ot8  are 
stated  in.  the  opinion. 

A.  N.  Ogden^  for  the  plaintiff. 

P.  SouU  and  F,  Orima,  for  the  defendant. 

By  Court,  Eusns,  0.  J.  John  A.  Phillippon  died  in  the  dtj 
of  New  York  on  the  tweniy-eixth  of  March,  1847.  After  hia 
death  two  wills  bearing  his  signature  were  disoovered;  one 
bearing  date  New  York,  the  twenty-second  of  April,  1845,  and 
another  the  parish  of  St.  Bernard,  in  this  state,  the  twenty-sixth 
of  March,  1846.  The  domicile  of  the  deceased  was  in  Louisiana. 
The  point  upon  which  this  case  was  determined  in  the  court 
below  was  as  to  the  Talidity  and  effect  of  the  last  will  in  rerok- 
ing  the  former  one. 

The  Louisiana  will  is  in  the  olographic  form.  It  is  written  hy 
the  testator  in  his  native  language,  which  was  the  French.  Its 
contents  it  is  not  material  to  state.    It  concludes  to  this  effect: 

<<  Done  at  the  plantation,  parish  of  St.  Bernard,  this  twenty- 
sixth  day  of  March,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  forty-six.  John  A.  Phillippon." 

Immediately  following  is  written:  ''I  desire  to  be  exposed 
eight  days  after  my  deaiJi:  for  if  I  fall  into  a  lethargic  sleep, 
and  should  be  interred,  my  waking  up  will  be  frightful  and 
disagreeable.  I  charge  Anais  [referring  to  his  sister,  who  was 
a  ^egatee  under  the  will]  to  watch  over  the  execution  of  this  last 
request.  John  A.  Phillippon.'' 

''  By  these  presents  I  declare  every  other  will  made  by  mt 
null  and  of  no  value.  John  A.  Pbillippov.' 

'*  Signed  in  presence  of 
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There  is  no  Bignataze  of  witnesses,  nor  writing  upon  the 
paper,  ezoept  that  of  the  testator. 

The  argument  of  counsel  has  been  principally  directed  to  the 
last  clause  revoking  all  former  wills,  which  comes  after  the  date 
given  to  the  closing  part  of  the  principal  testamentary  disposi* 
tion.  This,  though  in  the  handwriting  of  and  signed  by  the 
testator,  has  no  date  appended  io  it.  The  counsel  for  the 
plaintiffs,  who  are  legatees  under  the  New  York  will,  contend 
that  the  two  wills  may  stand  together,  and  that  they  are  en- 
titled to  their  legacies.  The  defendants,  who  claim  ezclusively 
under  the  Louisiana  will,  insist  on  the  revocation  of  the  New 
York  will,  by  the  clause  we  have  recited.  To  this  effect  was 
the  judgment  of  the  district  court,  and  the  plaintiffs  have 
appealed. 

The  case  turns  on  the  consequence  attending  the  posterior 
clause  not  being  dated.  The  code  provides,  that  for  the  validity 
of  an  olographic  will  it  must  be  entirely  written,  dated,  and 
signed  by  the  hand  of  the  testator.  It  is  subject  to  no  other 
form,  and  may  be  made  out  of  the  state:  Art.  1581.  This  ar- 
ticle bears  a  close  resemblance  to  the  article  970  of  the  Napo- 
leon code,  from  which  it  was  probably  taken.  The  olographic 
was  a  form  of  testamentary  disposition  recognized  in  France  be- 
fore the  adoption  of  the  Napoleon  code.  The  jurisprudence  on 
the  subject  appears  to  be  settled.  Merlin  thus  states  and  solves 
the  question  as  to  the  necessity  of  the  date  to  the  olographic 
will: 

"  Where  an  olographic  testament  contains  several  dispositions, 
of  which  the  first  one,  at  the  same  time  dated  and  signed,  and 
the  second  are  only  signed  by  the  testator,  are  the  latter  null 
for  want  of  date?  They  are;  provided  that  from  the  manner 
those  clauses  are  conceived  and  placed,  they  can  not  be  con- 
sidered to  have  been  written  immediately  after  the  first,  and  on 
the  same  day  that  the  first  was  written.  But  if,  according  to 
the  contents  or  position  of  the  second  clauses,  it  appears  that 
they  could  have  been  written  on  the  same  day  with  the  first, 
we  ought  to  presume  that  they  were  so  in  effect,  consider  them 
as  forming  but  one  and  the  same  testament,  and  apply  to  the 
whole,  which  is  composed  of  the  different  clauses,  the  general 
principle,  that  it  is  sufficient  for  the  validity  of  the  olographic 
will,  that  it  be  dated  in  the  context,  without  its  having  a  date 
at  the  end:''  Merlin's  Bep.,  verbo  Testament,  sec.  11, par.  1,  art 
7.    Duranton  is  to  the  same  effect. 

The  law  not  having  fixed  the  place  in  which  the  date  must  be 
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put  in  an  olographic  will,  it  may  be  placed  not  only  at  the  head 
but  also  at  the  foot  of  the  instrument,  and  in  the  body  of  it.  A 
date,  though  affixed  to  the  first  clause  and  before  the  second, 
may  be  applied  to  one  as  well  as  to  the  other  and  thus  both 
may  be  considered  as  dated  and  signed:  Droit  Franyais,  lib. 
8,  tit.  2,  sec.  84  et  seq. 

The  opinion  of  Toullier,  cited  by  the  counsel  for  the  plaint- 
iff, which  requires  the  date  to  clauses  added  by  the  testator  to 
an  olographic  will,  though  stated  in  general  terms,  does  not 
appear  to  have  been  acquiesced  in  by  other  commentators  on  the 
Code  Napoleon,  or  to  be  supported  by  the  jurisprudence  of 
the  court  of  cassation:  Vide  the  case  of  The  Heirs  of  Cricy, 
Journal  du  Palais,  1830, 1831,  vol.  23,  p.  1707. 

With  this  single  exception,  we  believe  the  commentators  on 
that  code,  as  well  as  the  court  of  cassation,  have  adopted  the 
opinion  of  Merlin.  The  diligence  of  the  counsel  has  enabled  us 
fully  to  examine  the  subject:  ZacharisB,  Droit  Civil  FrauQais, 
vol.  5,  p.  83,  note  13;  Yazeille,  Traite  de  Successions,  etc.,  vol. 
2,  sec.  17,  p.  407;  Delisle,  Corns,  on  art.  970,  C.  N.,  sec.  86,  p. 
845;  Bogion,  Code  Civil,  art.  970.  The  different  clauses  qf  the 
instrument  under  consideration  appear  to  be  congruous  and  con- 
tinuous; all  of  them  to  be  })arts  of  a  last  will;  and  the  manu- 
script not  being  sent  up  for  examination,  we  are  bound  to 
presume  that  there  is  no  appearance  of  the  writing  having  been 
interrupted,  or  of  its  not  having  been  finished  at  one  time. 
Under  the  settled  jurisprudence  of  the  Napoleon  code,  the  in- 
strument is  clothed  with  the  forms  required  for  the  validity  of 
a  testament.  We  think  it  furnishes  us  a  safe  guide  in  the  case 
under  consideration.  No  decisions  of  our  own  court  have  been 
adduced  on  either  side. 

Under  this  conclusion  it  is  not  necessary  to  consider  the  other 
questions  raised  in  argument  on  behalf  of  the  plaintiffs,  who  are 
legatees  under  the  New  York  will.  If  that  will  is  revoked,  its 
validity  under  the  laws  of  New  York  is  not  material;  nor  have 
the  plaintiffs  any  interest  to  contest  the  validity  of  the  testament- 
ary dispositions  of  the  Louisiana  will.  That  is  a  matter  resting 
with  the  heirs  at  law,  and  the  parties  in  interest  under  that  wilL 

The  judgment  of  the  district  court  is  therefore  affirmed  with 
costs. 

Thb  Tkbm  "Holookafh,"  generally  written  *'  ologrmph,"  is  derived  £rom 
the  Greek,  and  its  primary  meaning  is  "to  write  alL"  Boarier  defines  the 
term  as,  *' What  is  written  with  one's  hand:"  Bonv.  Iaw  Diet.,  title  Holograph. 
It  is  also  defined  as  "a  will  written  entirely  by  the  testator:*'  Bapalje  and 
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Lawrence  Diet.,  title  Holograph.  According  to  section  1277  of  the  dvil 
code  of  California  the  term  **  olographic  wiU"  ie  defined  as  follows:  '*An 
olographic  will  is  one  that  is  entirely  written,  dated,  and  signed  by  the  hand 
of  the  testator  himself.  It  is  subject  to  no  other  form,  and  may  be  made  in 
or  ont  of  this  state,  and  need  not  be  witnessed.**  The  requirements  of  a  will 
of  this  character  are  essentially  the  same  as  in  Califomia,  with  the  exception 
of  the  phrase,  "  in  or  out  of  this  state,"  in  the  following  states,  yiz.:  Arkan- 
sas, Louisiana,  Missinippi,  Texas,  Virginia*  and  West  Virginia.  Li  order  to 
render  an  olographio  will  valid  in  the  states  of  North  Carolina  and  Tennessee,  it 
must  not  only  conform  to  the  reqnirements  of  the  states  previously  mentionadt 
bnt  mnst  also  "be  fonnd  among  the  valuable  papers  and  effects  of  the  de* 
oeased,  or  shall  have  been  lodged  in  the  hands  of  any  person  for  safe  keep- 
ing," and  "  that  the  handwriting  of  the  same  be  proved  by  three  credible  wit- 
nesses to  be  that  of  the  deceased."  In  each  of  the  states  herein  specified,  any 
person  possessing  the  requisite  qualifications  could  make  a  will,  and  in  one 
of  the  states  it  was  questioned  as  to  whether  or  not  a  blind  man  oould  exe- 
cute an  olographio  will  that  would  be  treated  as  vaUd.  A  case  of  this  charaoter 
arose,  and  it  was  determined  that  a  blind  man  oould  make  such  a  will  and  it 
would  possess  the  same  validity  as  those  executed  by  others:  Siate  v.  MatrUn, 
2  La^  Ann.  667. 

Oloobafbio  Will  xk  Which  Appxabxd  Two  Wosob  not  in  Hanx>- 
WBiTiNO  07  Testator  was  sustained:  Meliichael  v.  BernktUm  e<  a<.,  24  In. 
Ann.  451;  but  the  action  of  the  court  was  predicated  upon  its  opinion  "that 
the  presence  or  absence  of  the  two  words  can  have  no  material  offset  npoa 
the  mesning  or  contents  of  the  wilL" 

Datb  in  Oloobafio  Will,  Dsvinition  of.— The  date  is  oompoaed  of  tko 
year,  month,  and  day,  any  one  of  which  being  missing  is  fatal:  /Vientei  ei  aL 
V.  Oaines,  25  La.  Ann.  85.  An  olographio  will  must  be  dated:  EttaieqfMar- 
Un^  68  CaL  530.  When  a  will  began  as  follows:  "Sacramento^  April  1, 
1880,"  the  words  "April  1 "  having  been  written  by  the  testator,  and  the  word 
*'  Sacramento"  and  the  number  designating  the  year  "  1880  "  were  printed,  it 
was  held  that  the  will  did  not  conform  to  the  statute,  and  consequently  wsa 
not  entitled  to  admission  to  probate:  EtUUe  qfBUUng;  1  West  Coast  Bep.  140. 
An  olographio  will  was  admitted  to  probate  without  any  direct  proof  of  the 
day  on  which  it  was  executed,  the  witnesses  testifying  generally  that  it  was 
dated  in  July,  1813:  Suceu^cn  ^f  Clark,  11  La.  Ann.  125;  S.  C,  3  Wood, 
78.    The  date  may  be  placed  below  the  signature:  Succestkn  qfMn,  Aijiia^ 

27  La.  Ann.  273w 

Placb  of  ExscunoN. — ^In  the  case  of  the  Sueoeukm  qfHatt,  reported  in 

28  La.  Ann.  57,  where  the  will  failed  to  show  the  place  where  it  was  exeonted, 
the  couit  held  the  failure  of  the  testator  to  write  the  name  of  the  plaoa 
where  it  was  executed  did  not  necessarily  invalidate  the  will,  but  the  place 
might  be  proven  like  any  other  fact. 

What  will  Constitute  Sioning. — ^The  requirements  of  the  statute  in 
North  Carolina  are,  that  the  testator's  name  must  be  subecribed  to  the  will,  or 
inserted  in  some  part  thereot,  and  that  the  handwriting  be  proved  by  three 
witnesses:  N.  C.  R.  S.  1883.  The  same  rule  prevails  in  Tennessee:  Stat, 
of  Tenn.  1871,  sees.  2162,  2163.  The  name  of  the  teetator  at  the  commence- 
ment of  the  paper  is  an  equivocal  act,  and  is  not  a  sufficient  signing  to  consti- 
tute it  a  sufficient  signature:  Roy  v.  Hoy,  16  Gratt.  418;  Ram»ey  v.  RoftMey, 
13  Id.  664.  The  will  must  be  entirely  in  the  handwriting  of  the  teataton 
EttaU  qfBand,  61  CaL  468;  and  the  name  subecribed  thereto  or  inserted  in 
•one  part  of  it:  Tai$  v.  Tate,  11  Humph.  465.    To  entitle  an  ologr^hie  will 
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to  probate,  the  handwriting  of  the  deceased  should  be  generally  proven:  (ha- 
ktw  V.  Hurdle,  1  J  ones,  150.  It  was  at  an  early  day  decided  in  Virginia  that 
the  signature  to  an  olographic  will  need  not  be  at  the  end  thereof:  Bailey  r. 
Tealde^  Wythe,  173;  hot  this  case  was  overruled  in  WaUer  v.  WaUer^  1  Gratt 
454,  which  will  be  f  onnd  reported  in  42  Am.  Dec.  564. 

Ab  to  Place  wherk  Will  mat  be  Deposited  ob  Found. — ^To  render  an 
olographic  will  valid,  it  mast,  in  Tennessee  and  North  Carolina,  be  found 
among  the  valuable  papers  of  the  testator.  When  so  found,  it  indicates  that 
the  testator  intended  to  perpetuato  the  paper,  to  show  what  disposition  he 
desired  to  make  respecting  his  property:  Marr  v.  Maarr,  2  Head,  303;  Hooper 
T.  McQuary,  5  Coldw.  136.  An  olographic  will  bearing  a  particular  date  is 
presumed  to  have  been  deposited  among  the  valuable  papers  of  the  testator 
at  the  time  of  his  death:  Sawyer  v.  Sawyer,  7  Jones,  134.  Where  an  olo- 
graphic will  was  found  in  a  trunk  belonging  to  the  testator,  and  which  had 
been  left  by  him  with  a  friend  for  safe  keeping,  it  satisfied  the  requirements 
of  the  statute:  HiU  v.  Bell,  Phill.  L.  122.  An  olographic  will  found  in 
a  place  where  the  testator  kept  his  money,  and  in  a  difiFerent  apartment 
from  that  in  which  he  kept  his  valuable  papers,  was  admitted:  Hughes  v. 
SnUlhf  64  N.  C.  493.  Phrase,  "among  the  valuable  papers,"  ete.,  does  not 
necessarily  mean  the  most  valuable  papers:  Id.;  Wmstead  v.  Bowman,  68  Id. 
170.  An  olographic  will  fotmd  two  years  after  the  death  of  the  testator  at- 
tached by  paste  or  mucilage  to  the  under  side  of  the  tray  or  till  of  a  common 
trunk  was  admitted:  State  v.  Ames,  23  La.  Ann.  69.  .  Evidence  showing  that 
an  olographic  will  was  seen  among  the  papers  of  the  testator  eight  months 
before  his  death,  but  not  found  there  at  the  time  of  or  after  his  death,  is  in- 
sufficient: Adams  v.  Clark,  8  Jones,  5G.  The  wife  of  the  testator  may  act  as 
the  custodian:  Harris  v.  Burgess,  1  Hawks,  3S4. 

Attestation  of  Olographic  Wills. — It  is  no  objection  to  an  olographic 
will  if  it  has  been  attested  by  one  subscribing  witness,  and  the  testator  in- 
tended that  it  should  be  proved  by  subscribing  witnesses:  Brown  v.  Beaver,  3 
Jones,  516.  Nor  when  it  has  been  attested  by  more  than  one  witness:  An- 
dretos*  Heirs  v.  Andrews*  Executors,  12  Mart.  (La.)  713:  Succession  of  Both,  31 
La.  Ann.  315.  Writing  propounded  as  will  having  attesting  clause  unsigned 
by  witnesses,  is  entitled  to  admission  to  probate:  Hill  v.  Belt,  PhiU.  L.  122| 
Oulhrify.  Owen,  36  Am.  iJec.  318,  note. 


Babboub  v.  Baton. 

[ft  LOUUIAMA  AinnTAIt,  30i.] 

Bark  Check  Drawn  '*  Patablr  to  Order  "  renders  the  indoraer  liabU 
to  the  same  extent  as  the  indorser  of  a  bill  of  exchange. 

Bank  Checks  are  Payable  Immediately  on  presentment. 

Bank  Checks  are  not  Entitled  to  days  of  grace. 

Bank  Checks,  in  many  respects,  are  governed  by  the  same  rolea  whioli 
govern  bills  of  exchange. 

Ter  facta  are  stated  in  the  opinion. 

0»  Baselius^  for  the  plaintiff. 

T.  A.  BarUette,  for  the  defendant. 

Am.  Dbo.  Yol.  L  d[-  -88 
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Bj  Court,  SuDELL,  J.  Bajon  is  appellant  from  a  judgment 
rendered  against  bim  as  indorser  of  a  check  in  these  words: 

**  New  Orleans,  October  6, 1849.  Cashier  of  Mechanics'  and 
Traders'  Bank  will  pay  to  the  order  of  Jerome  Bayou,  Esq., 
five  hundred  and  seventy-eight  dollars  sixty-six  cents. 

**  (Indorsed)  J.  Baton.  (Signed)  H.  BoDBiauEZ." 

The  check  was  presented  at  the  bank  and  protested  on  the 
day  of  its  date,  and  Bayon  was  notified  personally  the  next  day. 
Although  not  identical  with  a  bill  of  exchange,  a  check  on  a  bank 
is  in  many  respects  goyemed  by  the  same  rules.  When  payable  to 
order  it  is  negotiable  by  indorsement;  and  Bayon  is  clearly  liable 
as  indorser,  and  not  as  a  mere  transferrer.  It  appears  that  the 
notarial  record  of  notice  was  regularly  made.  But  this  is  im- 
material, it  being  proved  by  parol  that  Bayon  was  duly  notified. 
It  is  well  settled  that  an  instrument  of  this  sort  is  not  entitled 
to  days  of  grace.    It  is  payable  immediately  on  presentment. 

Judgment  affirmed  with  costs. 


Thx  PBiNdPAL  cuksx  IS  dTKD  AND  AFFBOTKD  in  The  Succudon  qf  Ket' 
ekevalf  14  La.  Ann.  457,  in  which  the  court  decbured  that  bank  checka  an 
assimilated  to  bills  of  exchange,  and  the  same  rales  govern  both  with  regard 
to  the  necessity  of  demand,  protest,  and  notioe  of  protest. 

Checks,  when  to  be  Pbesemted. — In  order  to  charge  tndorsers  or 
drawers  in  presenting  a  check  for  payment,  reasonable  diligence  most  be 
used,  and  what  constitutes  such  diligence  must  in  some  measure  depend  upoo 
the  particular  circumstances  of  each  case:  Mohawk  Bank  r,  Brodenek^  27 
Am.  Dec.  192,  and  note,  citing  other  cases  where  the  same  rule  prevailed. 
See  also  Cruger  v.  Armatnmg,  2 Id.  126;  OalpinY,  Hwrd^  15  Id.  640;  AtiUerr. 
HacUeyy  4  Id.  372;  AusUn  v.  Rodman,  9  Id.  630. 

Demand  and  Notice  to  Indorseb  or  Drawee  to  Cbaboe  Hue. — An 
indorser  of  a  note  or  bill  is  not  liable  until  payment  has  been  demanded  of 
the  maker  or  acceptor,  and  notice  of  the  dishonor  given:  Edfiri  ▼.  Deooii- 
ifres,  12  Am.  Dec.  609;  Whitaker  v.  Morrison,  44  Id.  627,  and  note;  Allen  v. 
Merchants  Bank,  34  Id.  289,  and  note. 


Blakohabi)  V.  Allain. 

[6  JjomuxA  AmnrAL,  867.] 
Pabtt  Who  Fails  to  Assert  his  Title  to  real  estate,  and  ataada  1^ 

silently  while  it  is  being  dispoeed  of  to  another,  is  afterwards  estopped 

from  asserting  his  title  thereto. 
BsTOPPEL  or  Anckstor  Binds  the  Heirs  as  well  as  those  claiming  undsr 

him. 

Appeal  from  the  Iberville  district  court    The  facts  axe  stated 
in  the  opinion. 
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Z.  Labauve,  for  the  plaintiffs. 

0.  A,  Johnson,  for  the  defendants. 

By  Court,  Bost,  J.  This  was  originally  a  suit  for  slander 
of  title,  which  the  adverse  title  set  up  by  the  defendants  has 
changed  into  a  petitoiy  action.  The  plaintiffs  pleaded  prescrip 
tion  against  the  title  thus  set  up;  and  judgment  having  been 
rendered  in  their  favor,  the  defendants  appealed. 

The  material  facts  of  the  case  may  be  briefly  stated  as  follows: 
Olivier  Blanchard  was  the  owner  of  a  tract  of  land  fronting  on 
the  Mississippi  river,  and  having  a  double  concession.  In  1810 
he  sold  to  his  brother,  Victor  Blanchard,  the  lower  half  of  the 
doable  concession.  The  purchaser  did  not  take  actual  posses- 
sion of  the  land;  and  in  1818  Olivier  sold  to  Isidore  Blanchard 
the  front  concession,  according  to  his  title  and  his  pretensions 
to  the  double  concession.  Isidore  soon  after  died,  leaving 
minor  heirs;  and  in  1819  the  whole  land,  as  originally  owned 
by  Olivier  Blanchard,  was  inventoried  and  appraised  as  belong- 
ing to  his  succession.  This  inventory  was  made  in  the  presence 
of  and  signed  by  Yictor  Blanchard.  The  procks  verbal  of  the 
deliberations  of  the  family  meeting,  held  to  decide  on  the  expe- 
diency of  selling  the  property,  was  also  signed  by  him.  The 
ftunily  meeting  having  advised  the  sale,  it  took  place  accord- 
ingly, and  the  proces  verbal  made  thereof,  in  which  the  land  is 
described  and  adjudicated  as  it  was  inventoried,  is  also  signed 
by  Victor  Blanchard. 

The  plaintiffs  contend,  that  if  there  should  be  any  doubt  as 
to  the  extent  of  land  conveyed  by  Olivier  to  Isidore,  under  the 
designation  of  '*  mes  prtlentions  h  la  double  concession,"  the  acts 
of  Victor  Blanchard,  in  signing  the  proceedings  alluded 
to,  amount  to  a  recognition  of  title  in  Isidore  to  the  whole 
tract,  and  consequently  of  want  of  title  himself  to  any  portion 
of  it.  He  relies  in  support  of  that  position  on  the  cases  of 
Marsh  v.  Smith,  6  Rob.  (La.)  518;  McMasters  v.  Akihafalaya 
Bank,  1  La.  Ann.  11;  Richardson  v.  Hyams,  Id.  287. 

The  defendants  and  warrantors,  in  reply,  make  the  following 
points:  1.  That  in  the  cases  cited,  the  parties  who  had  induced 
the  error  were  the  ones  who  were  seeking  to  gainsay  their  own 
deliberate  acts;  while,  in  the  present  case,  innocent  third  parties 
are  seeking  to  repel  the  consequences  of  acts  much  less  significant 
in  themselves,  and  for  which  they  are  in  no  manner  responsi- 
ble. 2.  That  at  the  probate  sale  of  Isidore's  succession,  his 
widow,  under  whom  the  plaintiffs  claim,  became  the  purchaser 
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of  the  land,  and  that,  haTing  been  in  communify  with  Isidore  at 
the  time  it  was  acquired  from  Olivier,  she  was  the  owner  of  one 
half,  and  was  bound  to  know  the  extent  and  defects  of  her  title. 
8.  That  Yictor  Blanchard,  in  signing  the  proceedings,  was 
totally  unconscious  that  any  rights  of  his  were  involved  in 
them.  4.  That  the  effect  of  these  acts  is  to  be  judged  of  by 
their  tendency  to  mislead  others,  and  that  the  question  is  not 
what  would  be  the  effect  generally  of  such  acts,  but  what  effect 
had  they  upon  the  particular  purchasers  in  this  case. 

The  principle  invoked  by  the  plaintiffs,  and  recognized  by  the 
decisions  to  which  he  has  referred  us,  is,  that  if  a  man  stands 
by  and  is  silent  while  his  own  property  is  being  sold,  and  suf- 
fers another  to  become  the  purchaser,  he  is  estopped  from  dis- 
puting the  title  thus  acquired;  or,  in  other  words,  that  where 
one,  by  his  words,  his  acts,  or  his  conduct,  willfully  causes  an- 
other to  believe  in  the  existence  of  a  certain  state  of  things,  and 
induces  him  to  act  on  that  belief,  so  as  to  alter  his  own  previous 
position,  the  former  is  concluded  from  averring  against  the  lat- 
ter a  different  state  of  things  as  existing  at  the  same  time. 

Yictor  Blanchard,  in  this  case,  was  present  at  the  judicial 
sale,  and  was  not  only  silent  when  the  land  now  claimed  veas 
sold,  but  became  a  party  to  the  proces  verbal  of  adjudication 
without  explanation  or  reservation  of  any  kind.  The  eventual 
and  residuazy  right  which  the  wife  of  Isidore  Blanchard  had  in 
the  property  of  the  community,  was  not  suf&cient  to  affect  her 
with  notice  of  the  extent  of  the  title  given  to  her  husband  for 
any  portion  of  it.  But  if  it  had  been,  Yictor  Blanchard  would 
not  have  been  dispensed  thereby  from  opposing  the  sale  and 
asserting  his  title.  Had  he  done  so,  purchasers  would  have 
been  put  on  their  guard.  His  silence  induced  them  to  believe 
in  the  state  of  things  presented  by  the  inventory,  and  to  act 
upon  that  belief  by  bidding  for  the  whole  land.  It  can  not  be 
doubted  that  this  silence  caused  the  purchasers  to  pay  a  higher 
price,  and  that  Yictor  Blanchard  himself  would  be  estopped 
from  averring  a  different  state  of  things  as  having  existed  at  the 
time.  It  is  well  settled,  that  if  the  party  himself  is  estopped, 
his  heirs  and  those  claiming  title  under  him  are  estopped  like- 
wise: 1  Greenl.  Ev.  23,  24,  and  notes;  Terrett  v.  Ihylor,  9 
Cranch,  52. 

Moreover,  the  enunciation  in  the  proces  verbal,  that  the  land 
sold  belonged  to  the  succession  of  Isidore  Blanchard,  had  a 
direct  reference  to  the  adjudication,  and  by  an  express  pro- 
tiflion  of  the  code,  that  act  forms  against  all  the  parties  to  it  a 
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presumption  juris  et  de  jure  of  the  trath  of  the  enunciatioii. 
That  presumptioB  can  not  be  affected  by  the  capacity  in  which 
T^ctor  Blanchard  appeared  in  the  act:  La.  Code,  2235. 
The  judgment  is  affirmed,  with  costs. 

Pkbson  oas  not  Do  as  Act  which  he  ia  at  liberty  to  abstain  from,  and  hf 
mere  reeervatioii  screen  himself  from  the  legal  oonseqaenoes  of  the  act:  Sui^ 
ee89hn  de  Egana,  18  La.  Ann.  59;  DevcUl  t.  WaUerston,  Id.  136;  Afontague  v. 
WeUBroB.,  20  Jd.  60. 

Rout  AS  TO  EsiOPPSL  IN  Pais. — Estoppels  in  pais  stand  upon  the  broad 
grounds  of  public  policy  and  good  faith,  and  are  interposed  to  prevent  Injus- 
tice and  guard  against  fraud:  Alexander  v.  WaUer,  50  Am.  Deo.  688;  sea 
also  Fh>it  v.  Saratoga  MvJtuaX  Insurance  Co,t  49  Id.  234,  and  authorities  dted 
in  note  to  same,  page  238;  see  also  Brown  v.  Wheeler^  44  Id. ^650. 

Estoppel  bt  Mortqaoe. — ^Mortgagor  is  estopped  from  denying  his  title 
and  setting  up  title  in  a  third  person  in  an  action  of  ejectment  brought 
sgainst  him  on  the  mortgage:  Wyckoffv,  Gardner,  45  Am.  Deo.  388,  and  note 
392. 

OwNEB  OP  Land  Advising  ob  Acq(tibscino  ob  Ck)NSENnNO  to  its  Sali 
BT  Another,  without  making  known  his  title,  is  estopped  from  afterwards 
asserting  it  against  the  purchaser:  Storra  v.  Barker,  10  Am.  Dec  316;  Kid  t» 
MUcheil,  9  Id.  702;  Henderson  v.  Overton,  24  Id.  492;  Gray  v.  BartleU,  32  LL 
2PSi  Wathms  v.  Peck^  40  Id.  156;  Thompson  v.  Sanborn^  35  Id.  490. 


RosELius  V.  Delachaibe. 

[5  LouiUAHA  AnrUAi.,  481.] 
Pbbsuicption  tbat  Attobnet,  who  appeared  as  the  attorney  of  record  to 

a  suit,  was  employed  by  the  party  to  the  suit,  may  be  repelled  by  evi- 

denoe. 
AxTOBNET  CAN  NOT  Regoveb  Fee  from  another  interested  party  to  the 

same  suit  who  has  not  employed  him,  no  matter  how  valuable  his  services 

may  have  proved  to  that  party. 

Appsaii  from  the  third  district  court  of  New  Orleans.  The 
facts  are  stated  in  the  opinion. 

O.  Schmidi^  for  the  plaintiff. 

BuUard  and  Frost,  for  the  defendant 

By  Court,  Eustis,  C.  J.  The  plaintiff  sues  the  defendant, 
to  recoyer  the  sum  of  two  thousand  seven  hundred  and  fiftj 
dollars,  alleged  to  be  due  him  for  professional  services,  ren- 
dered her  in  the  suit  of  Aniauld  et  al.  v.  Mme.  Delachaise,  4 
La.  Ann.  109,  in  the  court  of  the  third  district,  and  in  this 
court  on  the  appeal.  The  amount  claimed  bj  the  plaintiff 
does  not  appear  to  be  disputed,  it  being  conceded,  that  if  the 
defendant  is  bound  at  all  to  pay  the  pkdntiff  his  fee,  it  ought 
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to  be  a  liberal  one.  The  defense  is,  that  she  never  employed 
the  plaintiff  in  her  case,  but  that  he  was  employed  by  others 
interested  in  having  the  title  established  which  was  in  contro- 
versy in  that  suit,  inasmuch  as  they  held  lots  under  it.  The 
plaintiff  recovered  judgment  for  the  amount  sued  for,  and  the 
defendant  has  taken  this  appeal. 

The  suit  of  Amavld  ei  al.  v.  Mme.  DelacJiaise,  reported  in  4  La. 
Ann.  109,  was  instituted  for  the  purpose  of  defeating  the  title 
under  which  the  defendant  and  a  number  of  other  proprietors 
held  a  parcel  of  land  in  the  parish  of  Jefferson,  which  they  had 
divided  among  themselves;  the  largest  portion  of  which  was 
held  by  the  defendant.  Judge  Bullard  was  her  counsel  in  the 
court  of  the  first  instance,  and  tried  the  cause  there.  The  cause 
was  decided  in  favor  of  the  plaintiffs,  and  on  the  motion  for  a 
new  trial,  the  plaintiff  in  this  suit  joined  the  counsel  for  Mme. 
Delachaise  in  the  application.  On  the  appeal,  both  gentlemen 
argued  the  cause  in  this  court;  and  the  judgment  of  the  district 
court  was  reversed,  and  the  case  decided  in  favor  of  Mme.  De- 
lachaise. 

It  appears  that  the  plaintiff  applied  for  the  appeal,  and  filed 
the  transcript  of  the  record  and  became  security  for  costs,  and 
presented  to  the  court  an  elaborate  printed  argument.  Mme. 
Delachaise  employed  additional  counsel  in  this  court,  Mr.  Le 
Gardeur,  who  submitted  a  well-prepared  argument  in  support 
of  the  title  under  which  she  claimed.  It  does  not  appear  that 
the  plaintiff  had  any  direct  communication  with  the  defendant 
in  relation  to  the  suit,  and  the  fact  of  her  having  employed  him 
as  her  counsel  is  left  on  the  presumptions  arising  from  evidence 
which  is  circumstantial. 

Under  ordinary  circumstances,  the  appearance  of  a  member  of 
the  bar  as  the  attorney  of  record  in  the  place  where  the  party 
resides  would  be  evidence,  as  between  the  attorney  and  client, 
of  his  having  been  employed  in  a  case  in  which  the  attorney  had 
conducted  the  suit.  But  under  the  present  circumstance  this 
presumption  is  repelled  by  the  fact  of  the  defendant's  having 
had  her  own  lawyers  to  manage  her  cause,  and  that  the  plaint- 
iff's professional  services  were  secured  by  other  parties  in  inter- 
est, who  appear  to  have  made  common  cause  in  the  defense  of 
their  common  title  at  issue  in'  her  suit. 

On  a  careful  examination  of  the  testimony,'  we  have  come  to 
the  conclusion  that  the  plaintiff  was  misled  in  supposing  that 
he  was  employed  by  the  defendant,  and  that  the  parties  who 
engaged  his  services  did  so  on  their  own  account,  and  had  no 
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authority  to  bind  the  defendant.  However  yalnable  the  serricea 
of  the  plaintiff  may  have  been,  which  do  not  appear  to  be  under- 
rated by  the  defendant  herself,  yet  as  she  did  not  employ  him 
or  authorize  any  one  else  to  employ  him  in  her  suit,  the  present 
action  can  not  be  sustained.  It  is  therefore  decreed,  that  the 
judgment  of  the  district  court  be  reyersed,  and  that  judgment 
be  rendered  for  the  defendant,  with  costs  in  both  courts. 


Afpsasancb  ov  Attobnbt. — Entry  of  appearance  by  attorney  is  pre- 
■nmed  to  be  done  by  authority:  Henck  v.  Todhuntert  16  Am.  Deo.  900;  Wdch 
▼•  Sykes,  44  Id.  689.  Client  may  deny  anthority  of  attorney  to  appear: 
American  Inturance  Company  v.  OaUeyp  38  Id.  561.  Attorney  may  be 
required  to  show  by  what  authority  he  appears:  Tally  v.  BeynMs,  31  Id. 
737.  For  nnanthorized  appearance  of  attorney,  see  MeAlexander  r.  Wright^ 
16  Id.  03;  Skimway  r.  StiUmant  15  Id.  378,  and  note. 


State  v.  Ghandleb. 

£6  LouniAirA  Axhual,  480.] 

SvmmoB  THAT  *'thx  Deceased  was  a  Quabbeijsoms  Man,  violent  in 
temper,  and  dangerous  when  ezdted,"  rejected  as  inadmissible  in  a  trial 
for  murder. 

Statute  PBOHisrnNO  Gabrtino  or  Conoealed  Weapons  is  oonstitntional. 

In  Gbaboino  Jubt  in  Criminal  Trials,  the  charge:  a.  Should  be  limited 
to  a  full  explanation  of  the  law  of  the  case;  b.  All  irrelevant  matter 
found  in  the  pleadings,  eyidence,  or  arguments  of  counsel  should  be 
stricken  out;  c.  The  evidence  for  the  prosecution  and  defense  should 
be  dearly  sunmied  up;  d.  All  strong  expressions  as  to  the  guilt  of  the 
accused  should  be  carefully  avoided. 

KnuNO  or  Assailant  will  be  Justitiablb  Homicide  in  self-defense,  if 
there  be  an  actual  physical  attack  of  such  a  character  as  to  afiford  rea- 
sonable ground  to  believe  that  the  design  is  to  destroy  life  or  commit 
felony  upon  the  party  assaulted. 

PRISONSB  Indicted  for  Murder  and  found  guilty  of  the  crime  of  man- 
slaughter can  not,  upon  a  new  trial,  again  be  tried  for  the  crime  ol 
murder. 

Ikdioxment  for  murder.    The  opinion  states  the  faots, 
Jbaac  Johnson,  attorney  general,  for  the  state. 
S,  Hunit  for  the  defendant. 

By  Court,  Pbeston,  J.  The  defendant  was  indicted  for  the 
murder  of  Patrick  G.  Daley,  on  the  seventh  of  October,  1848;  was 
tried  and  conyicted  of  manslaughter,  and  has  appealed  to  this 
court. 

It  appears  by  his  first  bill  of  exceptions,  that  he  offered  to 
prove  that  the  deceased  Daley  was  a  quarrelsome  man,  of  yio* 
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lent  temper,  and  dangerous  when  excited.  The  court  rejected 
the  evidence,  stating  that  it  would  not  justify  Chandler  in  kill- 
ing Daley.  The  weight  of  authority  is  against  the  admissibility 
of  such  evidence,  and  the  exception  has  been  abandoned  in 
this  court:  See  1  Whart.  Cr.  L.  172;  1  PhiU.  Ev.  499;  1  Buss, 
on  Crimes,  700;  Stale  v.  Tilly ,  3  Ired.  L.  424. 

The  counsel  of  the  accused  requested  the  court  to  charge  the 
jury,  "  that  to  cany  weapons,  either  concealed  or  openly,  is  not 
a  crime  in  the  state  of  Louisiana;  that  the  constitution  which 
guarantees  to  the  citizen  the  right  to  bear  arms  can  not  be  re- 
stricted by  the  action  of  the  legislature." 

The  act  of  the  twenty-fifth  of  March,  1813,  makes  it  a  mis- 
demeanor to  be  "  found  with  a  concealed  weapon,  such  as  a  dirk, 
dagger,  knife,  pistol,  or  any  other  deadly  weapon  concealed  in 
his  bosom,  coat,  or  any  other  place  about  him,  that  does  not  ap- 
pear in  full  open  view."  This  law  became  absolutely  necessary 
to  counteract  a  vicious  state  of  society,  growing  out  of  the  habit 
of  canying  concealed  weapons,  and  to  prevent  bloodshed  and 
assassinations  committed  upon  unsuspecting  persons.  It  inter- 
fered with  no  man's  right  to  cany  arms  (to  use  its  words)  "  in 
full  open  view,"  which  places  men  upon  an  equality.  This  is 
the  right  guaranteed  by  the  constitution  of  the  United  States, 
and  which  is  calculated  to  incite  men  to  a  manly  and  noble  de- 
fense of  themselves,  if  necessary,  and  of  their  country,  without 
any  tendency  to  secret  advantages  and  unmanly  assassinations. 

The  counsel  of  the  accused  obtained  a  bill  of  exceptions  to 
the  charge  of  the  court,  in  which  they  deny  the  right  of  the 
judge  to  pass  in  review  the  facts,  and  to  speak  of  the  conflicting 
testimony  when  corroborated  or  contradicted,  and  especially  to 
express  to  the  jury  his  opinion  that  the  prisoner  is  guilty. 

In  the  charge  to  the  jury,  as  subsequently  reduced  to  writing 
by  the  judge,  he  certainly  expresses  himself  strongly  on  the 
facts  in  saying:  "  I  have  rarely  known  a  case  in  which  the  crime 
of  murder  was  more  clearly  brought  home  to  the  prisoner,  and 
I  can  not  think  you  can  entertain  any  reasonable  doubt  of  his 
guilt."  Such  strong  expressions  as  to  the  guilt  of  the  accused, 
coming  with  the  weight  of  authority  from  the  judge,  in  whom 
the  juries  habitually  repose  great  confidence,  are  calculated  to 
bias  the  minds  of  the  jurymen,  and  may  impair  the  right  of  the 
accused,  guaranteed  by  the  constitution,  to  a  trial  of  the  issues 
of  fact  by  an  impartial  jury.  It  would  certainly  comport  more 
with  our  views  of  criminal  trials  for  the  judge  in  his  charge  to 
the  jury  to  limit  himself  to  a  full  explanation  of  the  law  of  the 
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case;  to  divest  it  of  all  irreleTant  matter  to  be  found  in  the 
pleadings,  evidence,  or  arguments  of  connsel  in  almost  every 
case;  to  clearly  sum  up  the  evidence  for  the  prosecution  and  the 
defense;  and  to  omit  any  strong  expressions  as  to  the  i^uilt  of 
the  accused.  We  think  we  may  recommend  this  course  without 
infringing  the  undoubted  right  of  the  judge  to  express  his  opin- 
ion to  the  jury  as  to  the  weight  of  the  evidence,  and  to  comment 
thereon  as  much  as  he  deems  necessary  for  the  course  of  jus- 
tice: Whart.  Cr.  L.  638.  As  the  jury  rendered  a  verdict  for 
manslaughter  only,  we  do  not  deem  it  nocessaiy  to  comment 
further  upon  this  part  of  the  case. 

The  counsel  of  the  accused  requested  the  court  to  charge  the 
jury,  that  **  when  from  the  nature  of  the  attack  there  is  reasonable 
ground  to  believe  there  is  a  design  to  destroy  his  life,  or  commit 
any  felony  upon  his  person,  the  killing  of  the  assailant  will  be 
justifiable  homicide,  although  it  should  afterwards  appear  that 
no  felony  was  intended.''  The  court  refused  to  charge  the  jury 
as  requested,  and  declared  that  the  charge  so  requested  was  not 
law. 

This  was  the  charge  given  to  the  jury  by  Chief  Justice  Parker, 
in  the  celebrated  trial  of  Selfridge.  It  is  strictly  the  law  of  self- 
defense,  laid  down  by  Russell,  McNally,  and  other  elementary 
writers,  and  decided  in  many  cases.  East,  in  his  Pleas  of  the 
Crown,  lays  down  the  principle  in  these  words:  ''A  man  may 
repel  force  by  force  in  defense  of  his  person,  habitation,  or 
property,  against  one  who  manifestly  intends  or  endeavors,  by 
violence  or  surprise,  to  commit  a  known  felony,  such  as  murder, 
rape,  robbery,  arson,  and  the  like,  upon  either.  In  these  cases 
he  is  not  obliged  to  retreat,  but  may  pursue  his  adversary  until 
he  has  secured  himself  from  all  danger,  and,  if  he  kill  him  in  so 
doing,  it  is  called  justifiable  self-defense."  He  qualifies  the 
principle  substantially  as  Chief  Justice  Parker  did,  that  there 
must  be  actual  danger  at  the  time  from  the  violence,  and  a  rea- 
sonable belief  that  a  felony  is  intended.  If  there  be  an  actual 
physical  attack  of  such  a  nature  as  to  afford  reasonable  ground 
to  believe  that  the  design  is  to  destroy  life  or  to  commit  a  felony 
upon  the  person  assaulted,  the  killing  of  the  assailant  in  such 
case  will  be  justifiable  homicide  in  self-defense.  We  are  of 
opinion,  therefore,  that  the  charge  asked  in  this  case,  and  as 
given  by  Chief  Justice  Parker  in  the  case  of  Selfridge,  is  the 
law  of  self-defense. 

There  has  not  been  so  much  doubt  as  to  the  oorreotness  of 
the  principle  as  to  its  applicability  to  the  state  of  facts  eetab* 
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lished  in  Self  ridge's  case;  and  therefore  the  great  effort  of 
judges  in  trials  for  homicide  should  be  clearly  to  point  out  to 
juries  the  state  of  facts  to  which  the  principle  is  applicable,  and 
that  state  of  facts  to  which  it  is  inapplicable;  and  in  a  case  to 
which  the  principle  is  clearly  inapplicable,  to  decline  giving  it 
in  charge  to  the  jury  at  all,  and  for  that  reason  alone. 

To  express  our  views  in  relation  to  the  present  case:  if  Daley 
actually  attacked  Chandler,  and  was  beating  his  head  against  a 
brick  wall  so  as  to  put  his  life  reaUy  in  danger,  and  Chandler 
then  killed  his  assailant  from  absolute  necessity  to  preserve  his 
own  life^  the  charge  asked  for  was  not  only  the  law  of  self- 
defense,  but  was  applicable  to  the  case,  and  should  have  been 
given  to  the  jury  by  the  court. 

But  if  Daley  was  unarmed  and  sick,  and  only  in  consequence 
of  a  quarrel  with  Chandler's  wife  the  preceding  evening,  the 
latter  was  enraged  so  that  he  rushed  upon  and  gave  him  four 
stabs  with  a  bowie-knife,  until  then  concealed  in  his  bosom — 
Daley  being  a  perfectly  passive  victim — ^the  charge  asked  was 
entirely  inapplicable,  and  should  have  been  refused  by  the 
judge  on  account  of  its  irrelevancy  to  the  case. 

We  have  no  means  of  knowing  what  was  the  true  state  of  the 
facts  proved  in  the  case,  so  as  to  judge  whether  the  charge 
asked  was  necessary  and  relevant  to  the  case,  or  only  an, ab- 
stract legal  opinion.  If  the  testimony  given  in  the  defense 
afforded  a  reasonable  ground  for  asking  the  charge,  the  court 
erred  in  not  giving  it.  If  the  state  of  facts  proved  was  such  as 
to  render  the  charge  entirely  inapplicable  to  the  case,  the  court 
should  have  refused  it  on  that  ground  alone:  HamQion  v.  BuneXL^ 

I  Cranch,  309,  818. 

Even  if  the  charge  asked  was  an  abstract  principle  of  law,  not 
applicable  to  the  facts  in  the  case,  the  court  having  erroneously 
stated  to  the  jury  that  the  principle  was  not  law,  they  may  have 
been  misled  by  the  error,  and  the  better  opinion  is  that  the 
verdict  should  be  avoided:  EUingy.  The  Bank  of  the  DhUedStateSt 

II  Wheat.  59. 

The  judgment  of  the  district  court  is  reversed,  and  the  case 
remanded  for  further  proceedings,  with  directions  to  put  the 
prisoner  upon  his  trial  for  manslaughter  alone,  he  having  been 
substantially  acquitted  of  murder,  and  with  directions  to  the 
court  in  its  charge  to  the  jury  to  conform  to  the  principles  con- 
tained in  our  opinion. 

iNSTBUcnoNS  IK  CsunKAL  Cases. — ^It  is  the  right  and  duty  of  the  Judge 
to  imtnict  the  jury  as  to  the  law,  if  ho  thiaka  it  proper  so  to  ioatmot  thenu 
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Owaikin  v.  CommonwfoUh,  33  Am.  Dec.  264.  Instructions  upon  the  weight 
and  sufficiency  of  the  evidence  are  erroneous:  Id. ;  Blunt  ▼.  Commonweaith, 
26  Id.  341.  Party  convicted  of  manslaughter  on  indictment  for  murder  can 
not  be  again  indicted  for  the  same  murder:  State  v.  JJomaby,  41  Id.  314,  and 
note  321. 

Court  in  charging  jury  must  not  comment  on  the  testimony  produced: 
8UfU  v.  SehnappeTf  22  La.  Ann.  43.  Error  was  committed  by  the  court  when 
it  charged  that  *'  the  state  having  proved  the  killing,  malice  should  be  pr^ 
sumed. "  Consequently,  the  accused  is  entitled  to  a  new  trial:  Staie  v.  TrivaSt 
aiitu  Fled,  32  Id.  1086.  Evidence  that  the  deceased  was  quan-elsome  and 
dangerous  is  admissible  in  excuse  for  the  killing,  or  in  palliation  of  ths 
offense,  when  it  appears  that  the  deceased  was  the  assailant:  State  v.  Hobert- 
ran,  30  Id.  340;  Cotton  v.  The  State,  31  Miss.  504.  The  principle  *'  that  a  con« 
viotJon  for  manslaughter  resulting  when  the  prisoner  was  put  upon  trial  for 
murder  was  to  be  considered  an  acquittal  of  the  greater  offense,  and  barred 
the  further  prosecution  of  the  charge  of  murder,'*  was  reiterated  in  the  cases 
of  the  State  t.-  Byrd,  31  Id.  419,  and  State  v.  Dennwoit,  atiaa  Denia^  31  Id. 
847. 


Fbiebson  v.  Bbenham. 

[6  Louisiana  AnvnAi.,  6i0.] 

ImUBANCB  PoLiOT  issued  "for  account  of  whom  it  may  oonoem'*  is  not  onlj 
to  be  limited  to  those  who  have  an  insurable  interest  in  the  property 
which  may  be  lawfully  insured,  but  must  also  be  restricted  to  those  for 
whom  the  insurance  was  intended,  and  by  whom  it  was  previoosly  author- 
ized and  subsequently  adopted. 

Whxbjb  Party  has  Possession  of  property  at  the  time  of  the  insonmoe 
and  of  the  loss,  he  is  entitled  to  recover  the  entire  amount  insured,  not- 
withstanding there  may  be  a  question  as  to  the  validity  of  his  title. 

Affkal  from  the  New  Orleans  fourth  district  court  The  faoti 
are  stated  in  the  opinion. 

Jf.  Jf.  Cohen  and  J.  B.  Orymea,  for  the  phuntiff. 

Prentiss,  for  the  defendant. 

Boselius,  Duncan,  and  MoU,  for  the  intervenors. 

By  Court,  Sudell,  J.  .  In  1847,  Brenham  applied  to  the 
Memphis  Insurance  Company  for  insurance  on  the  freight  of  the 
steamer  Ambassador,  for  account  of  whom  it  may  concern;  and 
a  policy ''  for  account  of  whom  it  may  concern  "  was  given  to  him. 
During  the  period  covered  by  the  policy  the  steamer  was  destroyed 
by  fire.  The  amount  of  freight  list  was  six  thousand  eight  hun- 
dred and  sixty-three  dollars  and  twenty-six  cents.  Of  this,  John 
H.  James  claimed  three  fourths;  Brenham  claimed  the  whole. 
It  may  be  assumed,  as  a  well-settled  principle  in  the  law  of  in- 
suxttnce,  that  an  insurance  in  such  words  is  not  only  to  be  lim« 
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ited  tc  those  who  have  an  insurable  interest  in  the  property,  and 
may  be  lawfoll j  insured,  but  must  be  also  restricted  to  those  for 
whom  the  insurance  was  in  fact  intended,  and  bj  whom  it  was 
previously  directed  or  authorized,  or  subsequently,  in  due  sea- 
son, adopted:  See  2  Duer's  Mar.  Ins.  30;  Amould's  Mar.  Ins.  25; 
Cailett  V.  Pacific  Insurance  Co,,  1  Wend.  661;  S.  C,  in  the  court 
of  errors,  4  Id.  79. 

The  conclusion  from  the  evidence  is  irresistible,  that  in  taking 
out  the  policy,  Brenham  did  not  intend  to  acknowledge  any 
interest  in  James,  or  embrace  such  interest  in  the  contract.  He 
had  the  sole  possession  of  the  steamer  since  December,  1845,  at 
which  time  he  purchased  her  at  a  judicial  sale,  preceded  by  a 
seizure  of  the  vessel,  and  under  a  sheriffs  deed  which  purported 
to  convey  the  vessel,  and  not  the  mere  interest  of  Brenham  in 
her.  There  was  an  attempt  in  the  oral  argument  to  limit  the 
seizure  and  sale  to  the  one-fourth  interest;  but  this  is  in  direct 
conflict  with  the  pleadings  and  proceedings  in  the  case  of  OU- 
more  d  Henderson  v.  Brenham^  which  are  in  evidence  in  this 
case.  Since  December,  1845,  to  the  time  of  the  loss,  Brenham 
had  possession  of  the  entire  boat,  claiming  absolute  ownership 
of  her,  and  held  adversely  to  James  and  everybody  else.  She 
was  registered  and  run  solely  in  his  name.  All  his  acts  since 
the  judicial  purchase  are  directly  hostile  to  any  interest  in  James; 
and  there  is  not  a  shadow  of  ground  for  the  proposition  that  the 
protection  of  any  equitable  interest  of  James,  if  any  such  ex- 
isted, was  ever  contemplated  either  by  Brenham  or  the  under- 
writers. But  it  is  said  by  the  underwriters  that  there  was  an 
existing  interest  in  James;  that  James  is  not  covered  quoad  in 
that  interest,  because  he  was  not  contemplated  as  a  party  to  be 
protected  by  the  contract;  and  that  Brenham  can  not  recover 
quoad  that  interest,  because  it  is  not  in  him;  and  his  only  insur- 
able interest  was  one  fourth. 

Upon  this  point  it  is  urged,  that  the  judicial  sale  of  the  entire 
boat  was  brought  about  by  a  collusion  between  Brenham  and 
one  or  some  of  the  seizing  creditors  to  destroy  the  alleged  inter- 
est of  James;  and  that  Brenham's  acquisition  and  subsequent 
possession  are  tainted  with  fraud.  It  appears  from  the  evidencci 
that  when  the  boat  was  seized  upon  various  executions,  one  of 
which  was  in  the  case  of  Qilmore  A  Henderson  v.  Brenham^ 
James  came  into  the  cause  by  a  third  opposition,  and  xesisted 
the  seizure  and  sale  of  the  entire  vessel,  upon  the  ground  that 
he  (James)  was  the  owner  of  three  fourths.  In  that  controversyi 
it  was  finally  adjudged  that  James  was  not  an  owner:  See  QiL 
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more  y.  Brenkamf  8  La.  Ann.  82.  And  upon  this  state  of  facta, 
it  has  been  urged,  and  not  without  plausibility,  by  Brenham, 
who  claims  under  the  execution  of  Gilmore  &  Henderson,  that 
the  absence  of  title  in  James  is  res  judicata.  Without  expresa- 
ing  an  opinion  upon  that  point,  we  deem  it  sufficient  to  say,  that 
there  was  such  a  vested  legal  interest  in  Brenham,  at  the  tuae  of 
Uie  insurance  and  of  the  loss,  by  reason  of  the  sherifF's  deed,  and 
the  long,  continuous,  and  undisturbed  possession  under  it,  as 
gave  Brenham  an  insurable  interest  in  the  entire  freight.  He  is 
consequently  entitled  to  recover  the  entire  amount  insured. 

What  may  be  the  equitable  recourse  of  James  against  Bren- 
ham, by  reason  of  the  alleged  frauds,  which  resulted  in  the 
judicial  transfer  of  the  entire  vessel  to  brenham,  is  a  matter  to 
be  settled  between  them  elsewhere,  and  which  we  do  not  con- 
sider as  affecting  the  right  of  Brenham  to  recover  from  the 
underwriters.  The  motion  to  dismiss  this  appeal  can  not  be 
sustained.  The  motion  for  appeal  was  properly  made  in  the 
month  in  which  the  judgment  was  signed. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judg- 
ment of  the  inferior  court  be  reversed;  that  the  defendant 
Charles  J.  Brenham  recover  from  the  plaintiff,  the  Memphis 
Insurance  Company,  the  sum  of  money  in  controversy,  amount- 
ing to  five  thousand  one  hundred  and  forty-seven  dollars  and 
forty-four  and  one  half  cents.  That  the  demand  of  John  H. 
James  for  the  said  sum  of  money  be  rejected;  that  the  demand 
of  the  plaintiff,  the  Memphis  Insurance  Company,  to  recover 
the  said  sum  of  money  presented  in  their  supplemental  petition 
be  rejected.  That  the  costs  of  this  appeal  be  paid  equally  by 
the  said  Memphis  Insurance  Company  and  the  said  John  H. 
James.  That  the  costs  of  the  inferior  court  accrued  before  the 
filing  of  the  supplemental  petition  by  the  said  plaintiff,  be  paid 
by  said  John  H.  James;  and  that  the  costs  accrued  since  the 
filing  of  said  supplemental  petition  by  the  said  plaintiff  be  paid 
equally  by  the  said  insura^ce  company  and  John  H.  James; 
and  that  the  said  sum  of  money  be  paid  over  to  the  intervenors, 
according  to  an  agreement  of  the  counsel  of  Brenham  and  the 
intervenors,  filed  of  record. 


IvBtTBABLX  InTXRSSTS,  What  CoNSTiTUTK. — Whon  the  iosured  takes  a 
policy  in  his  own  name  for  the  benefit  of  whom  it  may  concern  on  a  veesel 
whidi  is  nominally  his  under  a  contract  termed  a  sale,  which  is  nothing 
beyond  being  a  mere  pledge  of  contract  of  mandate,  and  the  vessel  insnred 
b  lost  by  the  barratry  of  the  master,  the  pledgees  may  recover  notwith- 
■ta&ding  the  policy  which  excludes  the  barratry  of  the  master  in  case  tha 
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insured  be  the  owner  of  the  vessel:  Pike  v.  MerchcaUs*  MtUued  Insurance  Co.^ 
26  La.  Ann.  393.  When  a  vessel  was  seized,  and  previous  to  the  sale  the  as- 
signees of  the  creditors  claiming  the  vendor's  privilege  stated  the  facts  to  the 
insurers,  who  consented  to  permit  his  insurable  interest  to  continue,  and  the 
vessel  was  afterwards  sold  by  the  marshal,  it  was  held  that  such  sale  vitiated 
the  policy,  and  the  insurance  company  was  not  bound  by  an  estoppel  in  pais: 
Id.  Interest  at  the  time  of  the  loss  is  all  that  is  required  of  the  holder  of 
the  policy  issued  and  payable  to  him  for  the  benefit  of  whom  it  may  concern: 
MaHin  T.  The  Wishing  Insurance  Company,  32  Am.  Dec.  220;  De  BpOe  t. 
Pmmsylvttsiia  Insurance  Co,,  33  Id.  38. 


Hanna  v.  Bby. 

[6  LounujtA  Anruiii,  651.] 
Phtbigiaw's  Hobsb  IB  Liable  to  Seizurb  ox  Exsoimoir. 

JUDOMXNT   MAT  BX  LeVIKD   UPON  UNDER  EXECUTION    by  a   DOtificatloil  of 

seizure  by  the  sheriff  to  the  judgment  debtor. 
BasRiiT  HAS  No  Right  to  Seize  Record  of  Judgment  and  disturb  th« 
possession  of  the  clerk,  its  legal  custodian. 

Appeal  from  the  Ouachita  district  court.  The  fiicts  are  stated 
in  the  opinion. 

0.  D.  StiUmarif  for  the  plaintiff. 

McOuire  and  Bay,  for  the  defendants. 

By  Court,  Sudell,  J.  This  is  a  case  of  injunction^  obtained 
to  restrain  the  sheriff  from  proceeding  to  the  sale  of  certain 
property  seized  under  fieri  facias,  in  the  suit  of  Bry,  Ex'r,  v. 
Hanna,  There  was  judgment  in  the  court  below  perpetuating 
the  injunction,  and  the  defendants  have  appealed. 

1.  The  first  question  presented  for  our  consideration  is,  the 
legality  of  the  seizure  of  a  horse  belonging  to  Hanna.  It  is 
proved  that  Hanna  is  a  physician,  and  that  his  practice  is  a 
country  practice,  in  the  exercise  of  which  a  horse  is  indispensa- 
ble. The  horse  was  the  only  one  he  had.  Hanna  contends 
that  the  horse  is  exempt  from  seizure  under  the  article  644  of 
the  code  of  practice. 

At  common  law,  from  which  we  derived  the  writ  ot  fieri  facias, 
little  mercy  was  extended  to  the  debtor.  Even  his  wearing  ap- 
parel might  be  taken,  provided  in  doing  so  the  sheriff  was  not 
obliged  to  strip  it  from  the  debtor's  back.  But  our  law,  in  a 
spirit  of  greater  tenderness,  has  declared  that  ''the  sheriff  can 
not  seize  the  linen  and  clothes  belonging  to  the  debtor  or  his 
wife,  nor  his  bed,  nor  those  of  his  family,  nor  his  arms  and  mili- 
tary aocouterments,  nor  the  tools  and  instruments  necessary  foi 
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the  exercise  of  the  trade  or  profession  by  -which  he  gains  a  liv- 
ing." In  the  French  text  the  language  is:  **Ni  les  ouiUs  ou  in- 
struments indispensables  h  V exercise  du  metier  ou  de  la  profession 
dont  H  vit." 

It  is  argued,  that  a  doctor's  horse  is  fairly  to  be  comprehended 
under  the  denomination  of  tools  and  instruments  necessaiy  for 
the  exercise  of  his  profession.  But  this  seems  to  us  straining 
the  expression  beyond  its  natural  and  fair  import.  His  sur- 
gical instruments,  those  for  the  preparation  of  medicines  usually 
employed  by  country  practitioners,  and  possibly  under  the  die-' 
turn  in  Lambeth  y.  Milton,  2  Bob.  (La.)  81,  his  medical  libraiy, 
are  protected  by  the  code.  But  we  can  not  go  further,  and 
treat  as  tools  and  instruments  of  his  profession  all  other  things 
that  contribute  to  its  convenient  exercise.  For  the  convenient 
practice  of  his  profession,  a  physician  requires  an  office  where 
he  may  be  found  or  consulted  by  his  patrons,  a  servant  to 
groom  his  horse,  food  to  nourish  him,  and  a  stable  to  shelter 
him;  yet,  it  would  be  unreasonable  on  that  account  to  consider 
the  office,  the  slave,  the  provender,  or  the  stable  protected  from 
tiis  creditors.  The  general  rule  under  our  system  is,  that  every 
i^pecies  of  property  is  liable  for  the  payment  of  debts:  C.  G. 
1)149.  All  exceptions  to  this  rule  are  the  creatures  of  express 
legislation,  and  being  in  derogation  of  a  general  principle  ought 
not  to  receive  a  latitudinarian  construction. 

In  Wa:iace  v.  Collins,  5  Ark.  41  [39  Am.  Dec.  359],  it  was 
held  tha^  tk  horse  used  by  a  tanner  was  not  an  implement  of  his 
tiade  ex6.oapt  from  execution:  XJ.  S.  Dig.,  Sup.  Execution, 
Ko.  358.  We  have  not  been  able  to  examine  the  report  of  the 
case;  but  it  was  probably  shown  there  as  here  that  the  horse 
was  employed  in  the  debtor's  business,  and  was  necessary  for  its 
prosecution.  We  have  met  with  no  case  in  our  own  reports,  or 
elsewhere,  where  the  legislative  exemption  was  enlarged  by  con- 
struction to  the  extent  claimed  at  bar. 

2.  It  is  said  that  the  sheriff  made  no  legal  seizure  of  the  judg- 
ment obtained  by  Hanna  and  Norwood  v.  Bry  and  Wife,  "  he  not 
having  taken  it  into  actual  possession,  the  same  being  in  the 
possession  and  custody  of  the  clerk  of  the  court."  We  cite  the 
language  of  the  plaintiff's  brief. 

We  understand  the  proper  mode  of  seizing  a  debt  existing  in 
the  form  of  a  judgment  is  a  notification  of  seizure  by  the  sher- 
iff to  the  judgpjent  debtor;  and  such  notification,  we  think,  was 
effected  in  the  vrev^n!:  case  by  the  process  of  garnishment 
served  upon  ih<:  ;uc^«.  Aent  debtors.     The  sheriff  had  no  right 
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to  seize  the  record  of  judgment  and  disturb  the  poBsession  of 
the  clerk,  its  lawful  custodian:  See  Daley  y.  GunnvnghaTfi,  3  Ija. 
Ann.  55.  The  case  of  a  judgment  is  improperly  assimilated  by 
the  plaintiff's  counsel  to  that  of  a  promissory  note  or  a  bond, 
which  we  have  held  should  be  taken  into  possession  bj  the 
sheriff  in  order  to  effect  a  valid  seizure. 

It  is  therefore  decreed  that  the  judgment  of  the  district  oonrt 
be  reversed;  that  the  injunction  be  dissolved;  and  that  the  said 
H.  M.  Bry,  executor,  recover  from  the  said  William  H.  HaiiTia 
and  Shepherd  Wood,  his  security,  in  solido^  the  sum  of  forty 
dollars  damages;  and  that  the  said  Hanna  pay  costs  in  both 
courts. 

Rule  that  Notiob  to  JiTDOiuurr  Dkbtok  of  the  aeizoro  of  auets  in  tfaa 
hands  of  the  garnishee  is  not  necessary,  and  which  is  expressed  in  the  prin- 
cipal case,  will  be  found  cited  and  affirmed  in  the  cases  of  Walker  v.  Creeoifp 
6  La.  Ann.  535;  De  SL  Homes  v.  Levee  Steam  Cotton  Press,  21  Id.  291;  DaigU 
T.  Bird,  22  Id.  139. 

Garnishment  or  Judgment  Debtob.  —  A  judgment  debtor  can  not  ba 
garnished  in  Arkansas:  Trowbridge  ▼.  Means,  39  Am.  I>ec.  368. 


Walling  v.  Matob  eto.  of  Shbevefobt. 

[6  LOUXSIAXA  AmVUAL,  660.] 

Cobpobatiok  is  Responsible  for  the  unskillful  and  improper  manner  in 
which  its  officers  exercise  the  powers  vested  in  it  by  its  charter. 

Appeal  from  the  Caddo  district  court.  The  facts  are  stated 
in  the  opinion. 

Eoysdon  and  Spoffard,  for  the  plaintiff. 

Crain,  for  the  defendant. 

By  Court,  Host,  J.  The  plaintiff  claims  from  the  mayor  and 
trustees  of  the  town  of  Shreveport  and  Joseph  Howell,  in  golido, 
five  hundred  dollars  damages,  alleged  to  have  been  sustained  by 
him,  in  consequence  of  the  cutting  down  of  trees  upon  his 
land,  within  the  limits  of  the  town,  and  of  an  attempt,  on  their 
part,  to  lay  out  a  road  thereon,  without  giving  notice  or  making 
previous  compensation  to  him.  He  alleges  that  Howell  acted 
in  the  premises  as  the  agent  and  under  the  orders  of  the  corpora- 
tion, and  has  enjoined  the  corporation  from  proceeding  any 
further  in  the  construction  of  the  road.  Howell  answered  that 
he  acted  under  the  authority  of  the  corporation.  The  mayor 
and  trustees  reoognised  his  agency,  and  ayened  their  power  to 
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run  the  road  as  laid  out,  and  in  the  manner  parsned  by  tiiem. 
They  offered  to  pay  the  plaintiff  such  damages  as  might  be 
assessed  by  the  court,  and  prayed  for  the  dissolution  of  the 
injunction.  In  a  supplemental  answer,  they  alleged,  that,  as  a 
municipal  corporation,  they  could  not  be  liable  in  damages  in 
the  manner  claimed.  The  juiy  before  whom  the  case  was  tried 
found  in  favor  of  the  plaintiff,  twenfy-fiye  dollars  damages,  and 
thft  the  injunction  be  perpetuated  until  the  defendants  pro- 
ceed according  to  law  in  the  opening  of  the  road.  The  de- 
fendants have  appealed  from  the  judgment  rendered  on  this 
Terdict. 

The  act  of  incorporation  of  the  town  of  Shreveport  gives  to 
the  mayor  and  trustees  within  the  corporate  limits,  all  the 
powers  previously  exercised  by  the  police  jury  of  the  parish 
of  Caddo.  They  have,  therefore,  the  power  to  lay  out  roads  in 
that  portiou  of  the  land  under  their  jurisdiction,  which  is  not 
laid  out  into  streets;  but  they  must,  in  doing  so,  pursue  the  mode 
prescribed  for  the  laying  out  of  roads  by  police  juries,  by  the 
act  to  provide  farther  and  more  effectually  for  the  police  of  pub- 
lic roads  in  this  state,  approved  March  12, 1818. 

It  is  not  pretended  that  the  formalities  required  in  the  lading 
out  of  new  roads  have  been  complied  with  in  this  case,  or  that 
the  indemnity  due  the  plaintiff  has  been  paid  or  even  assessed. 
The  case,  as  the  records  present  it,  is  that  of  a  corporation  exer- 
cising, through  its  officers,  in  an  unskillful  and  improper  man- 
ner, powers  avowedly  vested  in  the  said  corporation  by  its 
charter.  It  does  not  differ  in  principle  from  that  of  McOarcy 
and  Wife  v.  The  City  of  Lafayette,  4  La.  Ann.  440,  in  which  the 
plaintiffs  recovered  large  damages  from  the  city  of  Lafayette, 
because  the  agents  of  that  corporation  had  executed,  in  an  im- 
proper manner,  the  corporate  power  delegated  to  them:  Mo 
Laughlin  v.  Second  MunicipalUy,  5  Id.  504. 

We  understand  the  exception  pleaded  by  the  defendants  to 
be  applicable  only  to  cases  in  which  officers  or  agents  of  cor^ 
porations  do  acts  injurious  to  others,  in  the  pursuit  or  accom- 
plishment of  objects  not  within  the  scope  of  the  powers  of  the 
corporation.  The  distinction  appears  to  us  clearly  stated  in  the 
case  of  Anthony  v.  The  Inhabitants  of  Adams,  1  Met.  286. 

XJpr  ^  the  defendants'  own  averment,  that  they  had  power  to 
lay  ov  t  the  road  complained  of,  they  do  not  come  withiu  the 
exce)rytion.  We  are  of  opinion  that  there  is  no  enor  in  the  judg* 
mi^t. 

It  is  therefore  affirmed,  with  costs. 

▲m.   Dso.  Vol,  LII— 99 
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LiABiLiTT  OF  Corporation  for  Injuries  Donb  bt  It. — An  action  of 
tort  lies  against  a  municipal  corporation  for  authorized  acts  of  its  offioen,  for 
which  such  action  would  lie  against  individuals:  Thaper  ▼.  BottoHf  31  Am. 
Deo.  157,  and  note  161.  See  also  Rhodes  v.  City  of  Cleveland,  36  Id.  82»  and 
note  84;  Mearea  v.  Commiaaioners  qf  Wilmington,  49  Id.  412,  and  note  421. 


Ghewnino  v.  Johnbok. 

[6  LonniASA  AxwXJAM0t  878.} 

AmaavxESTB  Madk  ur  Good  Faith  by  a  resident  of  another  state  in  iavw 
of  residents  of  that  state,  and  in  accordance  with  the  laws  of  the  same^ 
will  be  enforced  on  the  property  of  the  debtor  in  Louisiana  when  the 
same  has  been  actually  transferred  to  the  asirignea,  and  the  trMiafer  will 
work  no  injury  to  the  dtizens  of  this  state. 

Affxal  from  the  Caddo  district  court.  The  facts  aie  stated  in 
the  opinion. 

Thomas  T.  XaTuf ,  Martin  F.  Yowng^  and  John  Young,  for  the 
plaintiff. 

Grain,  for  the  defendant. 

By  Coorty  Host,  J.  This  is  a  petitory  action  in  which  both 
parties  claim  title  under  one  Angus  McNeil. 

The  defendant  is  in  possession  under  a  recorded  title,  derived 
by  a  regular  chain  of  conveyances,  from  a  judicial  sale  made  at 
the  suit  of  W.  W.  George,  curator  of  the  succession  of  Stays 
Bprague  after  he  superseded  McNeQ  in  that  capacity,  to  enforce 
on  the  property  of  the  said  McNeil,  in  the  hands  of  third  per- 
sons, a  mortgage  given  by  him  to  that  succession  on  the  ninth 
day  of  January,  1839,  to  secure  his  faithful  administration. 

The  plaintiff  claims  under  an  assignment  executed  to  him  by 
McNeil  and  his  wife,  on  the  fourteenth  day  of  April,  1840,  in 
Warren  county,  in  the  state  of  Mississippi,  in  trust  for  the  pay- 
ment of  the  debts  therein  specified  and  recorded  in  the  parish 
of  Caddo,  where  the  property  in  controversy  is  situated,  on  the 
twentieth  of  the  same  month.  He  sets  up  title  to  the  property 
as  owner,  on  the  ground  that  at  the  date  of  the  assignment 
the  property,  which  it  purported  to  convey,  was  held  by  Mc- 
Neil in  common  with  several  other  persons,  among  whom  vrere 
the  legal  representatives  of  Sprague;  that  subsequently  a  judi- 
cial partition  in  kind  took  place,  in  which  he  was  recognized  by 
them  as  owner  of  McNeil's  share;  that  by  the  act  of  partition, 
they  bound  themselves  to  warrant  his  title,  and  ih^i  they  are 
estopped  from  now  contesting  it. 
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A  petition  of  intervention  found  in  the  record  shows  that  he 
has  been  liberal  in  his  good  fortune,  and  has  transferred  to  a 
ladjy  who  bears  his  name,  one  half  of  this  facile  acquisition.  He 
does  not  deny  the  reality  or  binding  force  of  the  mortgage  under 
which  the  property  was  sold;  but  he  avers  that  the  judgment 
liquidating  the  debt,  for  thei>aymentof  which  the  right  of  mort- 
gage was  exercised,  is  an  absolute  nullity  for  want  of  jurisdic- 
tion in  the  court  who  rendered  it.  That  there  is  nothing  due 
l^  McNeil  to  the  succession  of  Sprague;  or  if  there  is,  that  the 
claim  is  still  unliquidated.  He  further  contends,  that  if  there 
had  been  a  judgment,  all  the  proceedings  under  it,  to  the  final 
alienation  of  the  property,  were  illegal  and  void.  The  case  is 
before  us  on  the  appeal  of  the  plaintiff  from  the  judgment  ren- 
dered against  him  in  the  first  instance.  Many  decisions  have 
taken  place  in  our  courts  on  the  subject  of  assignments  made 
in  other  states  by  insolvent  debtors  regulating  the  order  of  pay- 
ment of  their  creditors.  It  is  necessaxy,  before  going  into  the 
invesligation  of  this  case,  to  revert  to  some  of  them. 

In  the  case  of  Eichardson  v.  LeaviU  etal.,1  La.  Ann.  430  [45 
Am.  Dec.  90],  the  assignment  was  made  in  New  York,  where  all 
the  parties  resided.  The  debt  on  which  the  attachment  had  is- 
sued was  contracted  and  payable  in  New  York,  and  the  property 
attached  had  been  actually  delivered  to  the  assignees  before  the 
attachment.  The  court  sustained  the  assignment,  but  in  doing 
so  took  great  pains  to  limit  the  decision  to  the  case  presented 
by  the  records. 

In  the  subsequent  case  of  The  Merchants'  Bank  v.  The  Bank 
of  the  United  States^  2  La.  Ann.  660,  the  rule  in  Richardson's  Case 
was  applied;  but  at  the  same  time  the  decision  of  the  former 
court  in  the  case  of  Townsend  v.  The  Louisiana  State  Insurance 
Company,  13  La.  554,  was  recognized  as  correct.  ''In  this 
case,"  said  the  court,  ''the  assignment  was  by  an  insolvent 
debtor  residing  in  Louisiana,  to  the  detriment  of  his  creditors, 
of  property  which  was  their  common  pledge,  in  which  an  undue 
preference  was  sought  to  be  given  in  palpable  violation  of  his 
obligations,  and  of  the  penal  as  well  as  civil  laws  of  the  state." 
The  assignment 'was  void  on  its  face. 

In  the  case  of  Beime  ds  Bumside  v.  Patton  et  al.,  17  La.  590, 
it  was  hdd,  that  an  assignment  made  by  a  party  residing  in  Ten- 
nessee could  not  affect  the  rights  of  his  Louisiana  creditors  upon 
movable  property  belonging  to  him  within  the  limits  of  the  state, 
and  that  as  to  them,  even  that  property  had  a  situs.  The  rule  to 
be  deduced  from  these  and  other  decisions  is,  that  an  assign- 
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rnent  made  in  good  faith  according  to  the  laws  of  another  state, 
in  favor  of  creditors  domiciliated  in  that  state,  by  a  party  also 
domiciliated  there,  will  be  enforced  on  the  property  of  the 
debtor  in  Louisiana,  which  has  been  actually  transferred  to 
the  assignee;  provided  no  injury  arises  there&om  to  our  own 
citizens,  and  not  otherwise.  Does  the  'present  ease  come 
within  the  operation  of  that  rule?  It  is  in  proof,  that  as  fsr 
back  as  1837,  Angus  McNeil  was  a  citixen  of  this  state,  and 
resided  in  the  parish  of  Caddo.  In  the  curator's  bond,  and  in 
the  mortgage  given  by  him  in  1889  to  the  succession  of  Sprague, 
he  states  that  he  is  a  resident  of  that  parish;  and  in  the  assign- 
ment itself,  he  and  his  wife  both  represented  themselves  as  being 
domiciliated  there. 

Upon  his  own  showing,  therefore,  he  was  not  in  a  situation 
to  make  in  the  state  of  Mississippi  an  assignment  which  could 
have  any  validity  in  Louisiana,  imder  the  laws  of  that  state.  It 
is  urged,  in  behalf  of  the  plaintiff,  that  the  defendant  has  not 
shown  the  right  to  contest  its  validity,  because  it  is  not  proved 
that  the  succession  of  Sprague  was  a  creditor  of  McNeil. 

McNeil  was  prima  facie  the  debtor  of  the  succession  of  Spiagne 
for  the  crops  and  movables  received  by  him  and  not  accounted 
for;  and  as  we  do  not  think  the  account  given  of  them  by  the 
defendant  satisfactory,  we  would  probably  consider  that  evi- 
dence of  indebtedness  sufficient  for  the  purposes  of  this  suit, 
even  if,  as  alleged,  the  judgment  liquidating  the  claims  of  the 
succession  against  McNeil  was  a  nullity;  but  it  is  not  necessary 
to  go  into  those  inquiries.  The  defendant  is  in  possession  un- 
der a  just  title,  and  for  a  valuable  consideration  paid. by  him. 
He  may  avail  himself  of  any  radical  defect  in  the  title  of  his 
adversary;  and  to  ascertain  whether  any  radical  defects  exists  in 
it,  it  is  necessary  to  inquire  into  its  nature. 

Previous  to  1837,  McNeil  and  the  plaintiff  had  been  members 
of  a  commercial  partnership  trading  in  the  state  of  Mississippi, 
and,  as  it  would  seem  from  the  deed  of  trust,  largely  indebted 
to  creditors  residing  there.  McNeil,  shortly  after  his  appoint- 
ment as  curator  of  Sprague's  succession,  went  to  the  state  of 
Mississippi  with  his  wife,  and  executed  in  favor  of  the  plaintiff 
an  act  of  transfer  of  his  undivided  interest  of  one  seventh  in  the 
land  on  which  the  town  of  Shreveport  has  been  established,  and 
of  other  property  in  Louisiana,  in  trust,  and  for  the  purpose  of 
discharging  all  the  liabilities  of  the  partnership  of  Chewning,  Mo- 
Neil  &  Go.,  alias  Wilkinson,  McNeil  &  Co.,  alias  McNeil,  Wil- 
kinson &  Co.,  and  also  for  discharging  any  debt  which,  after 
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payment  of  fhe  debts  and  liabilities  of  the  partnership,  might 
be  due  and  owing  from  McNeil  to  the  plaintiff,  and  "with  a  con- 
dition, that  if  after  payment  of  the  liabilities  described  in  the 
assignment,  and  if  property  remained  unsold,  or  any  portion  of 
the  proceeds  of  the  property  sold  remained  in  the  hands  of  the 
trustee,  the  property  unsold  should  revert  to  McNeil,  and  the 
trustee  should  account  to  him  for  the  funds  in  his  hands.  It 
has  been  urged,  in  argument,  that  possession  followed  the  exe- 
cution of  this  deed,  and  an  attempt  has  been  made  to  show  that 
the  trustee  had  held  possession  through  an  agent.  The  assign- 
ment, not  being  an  authentic  act,  did  not  transfer  the  possession 
without  an  actual  delivery,  and  the  fact  that  after  its  state  the 
property  was  sold  by  another  agent  of  McNeil  to  the  defendant 
and  others,  who  went  into  possession  of  it  and  have  held  that 
possession  ever  since,  negatives  the  delivery  to  and  possession 
by  the  plaintiff.  The  record  contains  no  evidence  going  to  show 
that  an  assignment  like  this,  not  followed  by  actual  delivery, 
would  be  valid  according  to  the  laws  of  Mississippi;  but  the 
view  we  have  taken  renders  the  evidence  of  that  fact  unneces- 
sary. 

The  assignment,  as  soon  as  made,  was  brought  over  to  the 
parish  of  Caddo,  and  recorded  in  the  proper  ofSce;  there  alone 
it  was  to  receive  its  execution;  and  the  object  of  McNeil  in 
passing  it  in  Mississippi  was  to  give  it,  under  the  legislation  of 
that  state,  an  effect  and  binding  force  which  it  could  not  have 
under  ours.  It  is  clear  that  McNeil  can  not  be  permitted  to  do 
indirectly  what  the  laws  of  his  domicile  did  not  authorize  him 
to  do  directly,  and  that  his  attempt  to  commit  a  fraud  upon 
those  laws  can  not  avail  him.  The  act  which  he  executed  in 
the  state  of  Mississippi,  if  executed  in  the  parish  of  Caddo, 
would  have  been  a  power  of  attorney  to  sell  the  property  men- 
tioned in  it;  apply  the  proceeds  to  the  payment  of  certain  debts; 
and  when  this  was  done,  to  account  to  the  principal  for  any 
funds  which  might  remain  in  the  hands  of  the  agent.  The 
place  where  the  act  was  executed  can  not,  under  the  facts  of 
the  case,  change  its  legal  import.  It  vested  in  the  plaintiff  the 
power  to  sell  property  and  to  pay  debts,  but  it  divested  McNeil 
neither  of  his  title,  nor  of  his  possession. 

It  might  be  said  that,  as  the  property  was  in  part  conveyed 
to  pay  the  plaintiff  whatever  McNeil  might  owe  him,  the  latter 
had  tiie  right  to  retain  it  until  he  was  paid.  Without  express- 
ing any  opinion  on  this  question,  it  is  sufficient  to  say  that  the 
plaintiff  has  not  alleged  or  proved  any  indebtedness  from  McNeil 
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to  hiin,  but  has  eimply  claimed  the  property  in  his  own  right. 
We  may  state  here  that  he  has  also  failed  to  show  the  reality  of 
the  debts  for  which  the  assignment  was  given,  or  that  it  had 
ever  been  assented  to  by  the  creditors  in  whose  favor  it  purports 
to  be  made. 

Under  that  state  of  facts,  and  after  a  delay  sufficient  to  bar 
all  the  claims  provided  for  under  the  statute  of  limitation  of 
the  state  of  Mississippi,  without  any  attempt  to  execute  the 
trust,  we  apprehend  that  the  assignment,  even  if  made  by  a 
resident  of  Mississippi,  would  not  be  sustained  by  the  courts  of 
that  state.  But,  independently  of  these  considerations,  we  are 
of  opinion  that  the  act  relied  on  in  this  case  was  nothing  more 
than  a  power  of  attorney,  which  McNeil  had  a  perfect  right  to 
revoke,  and  which  did  not  prevent  him  from  disposing  of  the 
property  assigned  by  it.  It  is  in  evidence  that  he  sold  it,  through 
another  agent,  on  the  twenty-third  of  January,  1841,  for  ten  thou- 
•sand  dollars,  payable  in  five  equal  annual  installments,  to  Jonas 
Bobeson,  in  whose  possession  it  was  when  it  was  seized  and  sold 
under  the  action  of  mortgage.  It  is  urged  that  the  power  of 
attorney  under  which  it  was  sold  was  anterior  in  date  to  the  act 
under  which  the  plaintiff  claims.  If  McNeil  has  receiveil  the 
proceeds  of  the  sale,  and  the  presumption  is  that  he  has,  he  has 
thereby  ratified  the  agency;  if  he  has  not,  until  he  himself  com- 
plains, the  sale  is  valid  and  the  plaintiff  can  not  gainsay  it.  In 
either  alternative,  the  power  of  attorney  given  to  the  plaintiff  is 
not  a  title  upon  which  he  can  maintain  a  petitory  action. 

The  argument  was  pressed  upon  us  at  bar  that  in  the  suit  for  the 
partition  of  the  property,  the  legal  representatives  of  Sprague 
recognized  him  as  owner;  that  in  the  act  of  partition  they 
bound  themselves  to  warrant  his  title;  and  that  they  are 
estopped  from  now  contesting  it.  It  is  first  to  be  observed  that 
these  parties  were  minors,  and  that  they  do  not  come  under  the 
operation  of  the  rule  invoked.  In  that  action  the  other  joint 
owners  instituted  proceedings  against  McNeil  and  the  legal 
representatives  of  Sprague,  who  were  all  absent  from  the  state; 
curators  ad  hoc  were  appointed  to  represent  them,  and  appeared 
in  their  behalf.  Subsequently,  the  plaintiffs,  on  suggesting  to 
the  court  that  McNeil  had  conveyed  the  property  in  trust  to 
J.  J.  Chewning,  a  resident  of  the  state  of  Mississippi,  they 
amended  their  petition,  praying  for  the  appointment  of  a  cura- 
tor  ad  hoc  to  represent  him,  and  the  prayer  was  granted.  The 
court  ordered  a  partition  in  kind,  and  the  share  of  McNeil  was 
allotted  to  Chewning,  in  the  capacity  in  whicli  he  appeared  in 
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C3ie  suit.  We  are  at  a  loss  to  understand  how  those  proceedingi 
could  give  him  a  title  distinct  from  that  which  he  derived  from 
McNeil.  He  was  cited  and  appeared  in  the  suit  in  the  capacity 
of  trustee.  The  representatives  of  Sprague  litigated  and  con- 
tracted with  him  in  that  capacity,  and  he  has  no  color  of  title 
beyond  the  deed  which  is  alleged  to  have  created  the  tnist.  The 
property  was  McNeil's,  and  the  last  act  of  the  court  in  the  par- 
tition was  to  order  the  fees  of  the  counsel  appointed  to  represent 
him  to  be  paid  out  of  it. 

The  plaintiff  has  no  title  upon  which  he  could  maintftin  a 
petitory  action  in  his  own  name,,  even  against  a  naked  possessor* 
The  judgment  is  therefore  a£Srmed,  with  costs. 

SuDELL,  J.  I  incline  to  the  opinion,  that  as  against  creditors 
of  McNeil,  and  those  holding  under  them,  the  conveyance 
should  be  considered  as  in  the  nature  of  a  contract  of  mort- 
gage. But  viewed  in  that  light,  it  does  not  authorize  the  plaint- 
iff to  sustain  a  petitory  action.  I  therefore  concur  in  the  a£9rm- 
ance  of  the  decree.  I  may  add,  that  if  the  plaintiff  were  now 
prosecuting  an  hypothecary  action,  it  probably  could  not  be 
sustained  on  the  evidence  before  us. 


AssiONMXirr  or  Pkbsonal  Pbopertt  for  the  benefit  of  third  pencmB,  m 
inch,  made  and  exeonted  in  New  York  by  a  citizen  of  Tionlniana,  ia  valid: 
ffvUin  v.  FcMTt,  15  La.  Ann.  622.  Personal  contracti  made  in  other  states 
upon  movables,  which  work  no  injury  to  onr  citizens,  will  be  enforced  in 
this  state:  Tyree  A  Co.  v.  SandM  ds  Co,,  24  Id.  366;  and  see  notes  to  Bipba  v. 
Pope,  amte,  679. 


Mageie  V.  Smith. 

[6  LouuzAXA  AnruAX.,  717.] 

Axil  MovABLB  FiZTimBS  Pesmanektlt  Attached  to  a  building  become 

immovable. 
MzBBOBS  WILL  BE  CoKSiDSRED  AS  Fdctubes  when  they  have  been  placed 

in  recesses  in  the  waUa  made  to  receive  them,  and  which  when  removed 

would  leave  the  recesses  in  a  rough  and  unfinished  state. 
Mirrors  when  Fermanentlt  Attached  to  the  walls  will  pass  with  a  sala 

of  the  building  to  the  purchaser. 

Thb  facts  are  stated  in  the  opinion. 

Joseph  and  Ealsey,  for  the  plaintifiT. 

Hoffman  and  H,  D,  Ogden,  for  the  defendant. 

By  Court,  Kost,  J.     The  heirs  of  Benjamin  Story,  of  whom 
the  plaintiff  is  one,  Ga*^«M7  a.  judicial  sale  of  the  property  oom- 
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pridng  his  roecoorion  to  be  made  for  the  pnrpoee  of  efEeeting  a 
partition. 

The  question  presented  bj  this  case  is,  whether  two  valuable 
mirrorSy  found  in  one  of  the  rooms  of  his  dweIling-house» 
passed  under  the  adjudication  of  the  house  made  to  the  de- 
fendant. The  district  court  held  that  they  did  not,  and  he  has 
appealed. 

The  plaintiff  alleges,  and  has  shown,  that  at  a  previous  sale 
of  the  movable  effects  of  the  succession  the  mirrors  were  ad- 
judicated to  her,  but  as  the  knowledge  of  that  fact  is  not  brought « 
home  to  the  defendant,  we  have  only  to  inquire  whether,  under 
article  459  of  the  code,  they  had  been  attached  permanently  to 
the  building  by  the  deceased;  if  they  were,  the  defendant  has 
acquired  them.  It  is  shown  that  they  were  not  affixed  to  the 
building  with  plaster  or  mortar,  and  that  they  could  be  removed 
without  being  broken  or  injured.  It  is  further  contended  by 
the  appellee  that  they  might  have  been  removed  without  break- 
ing or  injuring  the  part  of  the  building  to  which  they  were  at- 
tached, and  that,  as  this  case  comes  under  none  of  the  provis- 
ions of  article  460  of  the  code,  the  judgment  should  be  affirmed. 

On  this  question  of  facts  the  testimony  is  conflicting,  and  if 
the  cases  specified  in  article  460  could  be  construed  as  limiting 
the  general  disposition  of  the  preceding  article,  we  would  pay 
great  deference  to  the  opinion  of  the  district  judge;  but  we  do 
not  think  this  interpretation  can  be  sustained.  Article  459  pro- 
vides that  all  such  movables  as  the  owner  has  attached  perma- 
nently to  the  building  are  immovable  by  destination;  it  embraces 
all  cases  in  which  the  movable  has  been  placed  by  the  owner  ad 
itUegrandum  domum;  and  when  none  of  the  presumptions  estab- 
lished by  article  460  exist,  the  fact  may  be  shown  by  any  compe- 
tent evidence:  2  Toullier, p.  8,  No.  16;  4  Duranton,  p.  63,  No.  68. 

It  is  shown  in  this  case  that,  after  Mr.  Stoiy  purchased  the 
mjrrors,  recesses  four  and  a  half  inches  deep  were  cut  in  the 
walls  of  the  room  to  receive  them;  that  they  were  placed  in 
those  recesses  and  secured  in  their  places  by  means  of  archi- 
traves or  large  wooden  frames,  which  were  nailed  to  plugs  of 
hard  wood  fastened  in  the  wall.  The  frames  of  the  mirrors  had 
grooves  in  them  corresponding  to  a  tongue  in  the  architrave,  and 
nafls  were  driven  from  one  to  the  other  to  make  the  glass  more 
secure.  The  recesses  were  left  rough  and  unfinished;  the  glasses 
and  architraves  being  clearly  intended  as  a  permanent  finishing 
of  the  wall.  It  is  difficult  to  conceive  a  case  more  strictly  within 
(he  letter  and  spirit  of  article  469  of  the  code. 


NoT«  I860.]  Mackjb  v.  Smith.  617 

The  code  of  Fzanoe  provides  that  if  a  niche  be  made  in  a  wall 
to  leceiTe  a  statue,  the  statue  placed  there,  though  in  no  manner 
attached  to  the  building,  becomes  immovable  by  destination; 
and  such  we  believe  was  the  Roman  law.  This  is  a  much 
stronger  case  for  the  application  of  the  rule. 

It  is  therefore  ordered,  adjudged,  and  decreed,  that  the  judg- 
ment of  the  court  below  be  reversed,  and  that  there  be  judgment 
in  favor  of  the  defendant,  with  costs  in  both  courts. 


What  abb  Fdctubxs. — ^Things  peraonal  may  become  a  part  of  the  realty: 
1.  By  incorporatiDg  them  therewith  for  permanent  use;  2.  By  annexation  for 
any  object  in  each  a  manner  that  they  can  not  be  removed  without  dilapida- 
tion or  injury  to  the  inheritance:  Hunt  v.  MuUanphff,  14  Am.  Dec.  900,  and 
note  305.  Tapestry,  pictures  in  panels,  frames  filled  with  satin  and  attached 
to  the  walls,  statues,  figures,  vases,  and  stone  garden-seats  have  been  held  to 
be  a  part  of  the  realty:  See  note  to  Cfray  v.  Holdshipt  17  Id.  691.  Fire-frames 
are  fiiztures  when  fixed  with  bricks  on  the  sides  laid  in  between  the  sides  of 
the  fire-frame  and  the  jambs  of  the  fire-place:  QaffiM  v.  ffapgood.  Id.  290^ 
and  note  293;  Voorhia  v.  Freeman,  37  Id.  490;  Oroae  v.  ITorstoA.  44  Id.  861 
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Inhabhantb  of  School  Dibibiot  Numdei^  Foub, 
IN  WiNTHBOPy  V.  Benson  bi  al. 

[31  llim.881.] 

Mbbb  PosansioK  or  Lakd  or  Itsblt  does  not  nwomm/iiy  imply  a  dalm  of 

right. 
Tnuu    "Opxn,^   "Notobious,"  ^'Adysbse,"  aio   "Bxamgivv^''  whMi 

applied  to  the  maimer  in  which  land  i«  held,  /odicate  a  daim  of  right. 

The  terms  oonstitate  a  definition  of  diaeisiv,  and  will  be  so  oonstmed 

nnless  explained  by  other  evidence. 
DnmsiB's  Right  or  Evtet  m  any  ae<30Q  by  him  to  recover  the  right  to 

enter  is  barred  by  limitatiun  wnen  ^h«t  disseisors  have  held  the  premises 

by  a  continual  disseiRiii  for  twenty  yi'srs. 
DusuaoB  MAT,  Pbktioub  to  Difsbxbik  haying  been  perfected,  reHnqnish 

hii  possession  to  the  dlssaiseci  and  thns  extinguish  his  daim  thereto. 
*^mM  Obtaihxd  bt  Disseirin  can  only  be  transferred  by  deed.    It  can  not 

be  lost  by  pmrol  abandonment  or  relinquishment. 

Wbtt  of  entxy.  PlaintiffB  had  occupied  a  portion  of  a  lot  or 
"lie  whole  of  it  for  more  than  forty  years  for  a  school-houae, 
wood-shed,  and  yard.  The  first  building  erected  in  1802  was 
iaken  down  in  1818,  and  a  brick  building  erected.  In  1824  a 
shed  was  built  near  it,  and  in  1847  the  shed  was  removed  to 
another  side  of  the  school-house  by  direction  of  the  school 
agent,  he  having  been  informed  by  defendants  that  the  district 
had  no  title  to  the  land  whereon  the  shed  had  stood  previous  to 
the  removal  of  it.  A  meeting  was  held  and  the  residents  of  the 
district  took  action  to  assert  the  claim  of  the  district  to  the  land 
in  question.  Suit  was  brought  by  the  plaintiffs,  basing  their 
claim  upon  a  title  by  an  open,  notorious,  adverse,  and  exclusiTS 
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poBsession  of  the  land  for  a  period  of  twenty  years.  Defend- 
ants contended  in  reply  that  the  action  of  the  school  agent  in 
1847  in  removing  the  building  at  the  request  of  the  defendant, 
and  the  town  having  paid  for  the  expense  of  removal,  such  act 
was  equivalent  to  an  abandonment  of  plaintiffs'  seisin  and  a 
BOiTender  of  it  to  the  defendants. 

May,  for  the  plaintiffs. 

Evans,  for  the  defendants. 

By  Court,  Wells,  J.  The  jniy  were  instructed,  that  if,  in 
1847,  the  agent  of  the  school  district,  at  the  request  of  the 
defendants,  removed  said  wood-house  where  it  now  is,  intending 
to  relinquish  and  give  up  the  land,  and  the  district  had  subse- 
quently ratified  his  acts  by  their  conduct  or  otherwise,  of  which 
they  were  the  judges,  then  such  abandonment,  notwithstanding 
the  district  might  before  that  time  have  had  an  open,  adverse, 
exclusive,  and  notorious  possession  of  the  land,  or  some  part  of 
it,  for  more  than  twenty  years,  would  operate  an  abandonment 
of  their  possession,  and  a  surrender  of  their  claim  to  the  former 
owners  Uiereof,  and  the  plaintiffs  could  not  recover  the  said  land 
in  this  suit. 

It  is  true,  that  a  mere  possession  of  land  of  itself  does  not  neces- 
sarily imply  a  claim  of  right.  The  tenant  may  hold  in  subjection 
to  the  lawful  owner,  not  intending  to  deny  his  right  or  to  assert 
a  dominion  over  the  fee.  But  the  terms  '*  open,''  '*  notorious,'' 
''adverse,"  and  "exclusive,"  when  applied  to  the  mode  in 
which  one  holds  lands,  must  be  understood  as  indicating  a  claim 
of  right.  They  constitute  an  appropriate  definition  of  a  dis- 
seisin, and  the  acts  which  they  describe  will  have  that  effect  if 
not  controlled  or  explained  by  other  testimony:  LUUe  v.  Libbey, 
2  Greenl.  242  [11  Am.  Dec.  68];  The  Froprieiora  of  Kennebeo 
Purcha»e  v.  John  Springer,  4  Mass.  416  [3  Am.  Dec.  227].  An 
adverse  possession  entirely  excludes  the  idea  of  a  holding  by 
consent.  If  the  plaintiffs  have  held  the  premises  by  a  continued 
disseisin  for  twenty  years,  the  right  of  entry  by  the  defendants 
is  taken  away,  and  any  action  by  them  to  recover  the  same  is 
barred  by  limitation:  Stat.,  c.  147,  sec.  1. 

A  legal  title  is  equally  valid  when  once  acquired,  whether  it 
be  by  disseisin  or  by  deed,  it  vests  the  fee  simple  although  the 
modes  of  proof  when  adduced  to  establish  it  may  differ.  Nor  is 
a  judgment  at  law  necessary  to  perfect  a  title  by  disseisin  any 
more  than  one  by  deed.  In  either  case,  when  the  title  is  in 
controversy,  it  is  to  be  shown  by  legal  proof,  and  a  continued 
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diflweiHiTi  for  twenty  years  ia  as  efleotnal  for  tbat  pnipoae  as  a 
deed  duly  executed.  The  title  is  cxeated  by  the  existence  of  the 
facts,  and  not  by  the  exhibition  of  them  in  evidence. 

An  open,  notorious,  exclusiTe,  and  adverse  possession  for 
twenty  years  would  operate  to  convey  a  complete  title  to  the 
plaintiffs,  as  much  so  as  any  written  conveyance.  And  such 
title  is  not  only  an  interest  in  the  land,  but  it  is  one  of  the  high- 
est character,  the  absolute  dominion  over  it,  and  the  appropriate 
mode  of  convening  it  is  by  deed. 

No  doubt  a  disseisor  may  abandon  the  land,  or  surrender  his 
possession  by  parol  to  the  disseisee,  at  any  time  before  his  dis- 
seisin has  ripened  into  a  title,  and  thus  put  an  entire  end  to  his 
claim.  His  declarations  are  admissible  in  evidence  to  show  the 
character  of  his  seisin,  whether  he  holds  adversely  or  in  subor« 
dination  to  the  legal  title.  But  the  title  obtained  by  a  disseisin 
so  long  continued  as  to  take  away  the  right  of  entry,  and  bar  an 
action  for  the  land  by  limitation,  can  not  be  conveyed  by  a  parol 
abandonment  or  relinquishment;  it  must  be  transferred  by  deed. 
One  having  such  title  may  go  out  of  possession,  declaring  he 
abandons  it  to  the  former  owner,  and  intending  never  again  to 
make  any  claim  to  the  land,  and  so  may  the  person  who  holds 
an  undisputed  title  by  deed;  but  the  law  does  not  preclude  them 
from  reclaiming  what  they  have  abandoned  in  a  manner  not 
legally  binding  upon  them.  A  parol  conveyance  of  lands  cre- 
ates nothing  more  than  an  estate  or  lease  at  will:  Stat.,  c.  9I9 
sec.  80. 

The  exceptions  are  sustained,  and  a  new  trial  granted. 


Pboov  or  TiTLX  and  of  a  right  of  entry  by  itatatory  provinons  are  madt 
fiifficient  proof  of  seisin:  Sargent  v.  BoberU,  34  Me.  135. 

Two  Distinct  akd  Indsfxndsnt  Sxisnrs  of  the  same  land  can  not  exist 
at  the  same  time:  Putnam  Free  School  v.  Fisher,  84  Me.  172.  The  prindpal 
case  is  affirmed  in  daneey  v.  JJoiuUette,  80  Id.  451;  Cfhadboume  v.  iSioom,  40 
Id.  260. 

Entbt  uroK  Teaot  of  land  under  a  recorded  deed  of  the  whole^  and  th« 
holding  of  that  part  in  possession,  is  a  oonstmctive  entry  upon  the  wholes 
Bobweon  v.  Broum  et  oZ.,  82  Me.  678. 

MxRiLT  Gomo  UPON  Land  will  not  always  oonstltate  a  l^gal  entry:  <^ 
ftody  T.  ^eisfett,  62  Me.  88. 
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Stone  bt  al.  v.  Waect. 

pi  MADni»40».] 

Oasbub  will  bi  Bilotsd  ibom  Lxabilitt  if  th«  owner  «f  fh«  goods,  bj 
oontraot  with  tho  oarrier,  waive  any  of  hia  rights  toaching  the  delivery. 

GaBBIXB'S  BE8PON8IBILITT  CXABBS  WHUT  T&JLNSIT  Of  O0OD6  18  EHDXD  and 

the  delivery  is  completed  or  waived  by  the  owner. 
Cabbibb's  Bux  Rkdb  if  thb  Consiokbb  Assuuss  Cohtbol  of  the  goods 

before  they  have  arrived  at  the  place  of  delivery. 
SunBOABGo,  Who  is  also  Mabtbb  of  the  vessel,  after  aniving  at  the  end 

of  the  trandt  acts  as  the  agent  of  the  consignor  in  disposing  of  tho 

goods. 
SvpBBGABOO,  Achno  a8  Aokmt  09  THB  C0N8IONOB,  being  obliged  to  leave 

port  with  his  vessel,  is  justified  in  committing  the  consignor's  goods  to  a 

responsible  commission  merchant  for  sale,  when  he  has  faQed  to  efieot  a 

sale. 
Cabbibb  mat  bb  Rblibved  ntOH  Obuoation  to  Stobb  O00D6  at  the 

place  of  delivery  by  the  waiver  of  the  consignor's  agent. 
Whbbb  PLAiNTiFr  Rbjboted  Offbb  bt  Defendant  to  bb  Defaulted 

for  a  certain  sum,  and  the  plaintiff  recovered  judgment  for  a  smaller 

sum  than  that  specified  in  the  offer,  the  costs  of  the  defendant  arising 

subsequently  to  the  filing  of  the  offer  will  be  allowed  and  set  off  against 

the  sum  offered,  plaintiff  taking  judgment  for  the  balance,  together  with 

costs  accruing  to  the  time  the  action  was  filed. 

PLADiTiFr,  in  June,  1848,  shipped  twenty-three  tons  of  hay  to 
Boston,  on  board  of  a  schooner  of  which  the  defendant  was 
master,  having  previously  authorized  the  master  to  sell  the  hay. 
By  agreement,  the  hay  was  stored  on  deck  in  good  condition 
and  well  covered.  The  vessel  arrived  at  Boston  during  the 
night,  and  the  following  day  the  master  endeavored  to  sell  it. 
He  refused  one  offer  at  ten  dollars  per  ton  on  six  months'  time, 
not  knowing  the  responsibility  of  the  party  desiring  to  pur- 
chase, and  not  being  empowered  to  sell  on  time.  The  follow- 
ing day  the  master  attempted  to  sell  the  hay  in  Brighton,  South 
Boston,  and  Dorchester,  in  all  of  which  places  he  failed.  The 
next  day,  Sunday,  a  rain  commenced,  which  lasted,  with  occa- 
sional intermissions,  until  the  Friday  following.  During  this 
time  it  was  impossible  to  remove  the  hay  without  damage,  and 
extra  covering  had  been  placed  over  it  to  protect  it.  Efforts 
were  made  in  the  mean  time  to  sell  the  hay,  but  all  to  no  avail. 
While  the  storm  was  in  progress,  defendant  saw  one  of  the 
plaintiffs  in  Boston  and  told  him  he  was  unable  to  sell  the  hay, 
and  desired  to  know  of  the  plaintiff  what  should  be  done  with 
it.  No  satisfactory  reply  was  given,  and  the  defendant,  being 
obliged  to  leave  with  his  vessel,  unloaded  the  hay,  left  it  with  a 
commission  merchant,  who  disposed  of  it  at  auction,  netting 
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the  Bum  of  forty  dollars  and  seyentj-fiye  cents,  which  defend- 
ant afterwards  received,  but  failed  to  render  an  account  current 
to  the  plaintififs  up  to  the  date  of  action.  Upon  returning,  the 
plaintiffs  asked  defendant  if  he  had  disposed  of  the  hay,  to  which 
he  replied  substantially  stating  the  facts  herein  stated,  where- 
upon plaintiffs  brought  suit,  alleging  that  defendant  was  liable 
as  catrier  and  consignee.  At  the  £rst  trial  the  defendant  offered 
to  be  defaulted  for  the  sum  of  thirty-six  dollars,  alleging  that 
his  expenses  in  trying  to  sell  the  hay  were  five  dollars.  De- 
fendant denied  that  he  was  liable  as  consignee  or  otherwise, 
and  the  action  was  submitted  on  this  statement  of  facts. 

Danforih  and  Woods,  for  the  plaintiff. 
Norihf  for  the  defendant. 

By  Court,  Tsnuxt,  J.  The  risk  of  a  common  caxrier  termi- 
nates as  soon  as  the  goods  have  arrived  at  their  place  of  desti- 
nation, and  are  deposited  there,  and  no  further  duly  remains  to 
be  done  under  the  contract  to  cany  them:  Story  on  Bail.,  sec 
688.  If  the  owner  of  the  goods,  by  the  contract  with  the  car- 
rier, waive  any  of  his  rights  touching  the  delivery,  so  far  as  the 
waiver  extends,  the  carrier  will  be  relieved  of  his  liability.  This 
is  the  law,  notwithstanding  any  custom  to  the  contrary.  If  a 
man  has  no  warehouse  of  his  own,  and  directs  the  carrier  to 
leave  the  goods  at  the  wagon  office,  till  he  should  find  it  con- 
venient to  remove  or  to  sell  them,  the  carrier's  responsibility 
will  terminate  with  the  deposit:  Id.,  sees.  540,  541.  When  the 
transit  is  ended,  and  the  delivery  is  either  completed  or  waived 
by  the  owner,  then  the  responsibility  of  the  carrier  ceases:  Id., 
sec.  542.  If  the  consignee  take  charge  of  the  goods  before  they 
have  arrived  at  the  extreme  or  ultimate  place  of  delivery,  the 
carrier's  risk  will  then  terminate:  Id.,  sec.  542;  2  Kent's  Com., 
sec.  40,  p.  469;  Strong  v.  Natally,  1  Bos.  &  P.  N.  R.  16. 

When  the  same  person  is  not  only  master  of  the  vessel,  but 
also  supercargo,  he  acts  in  two  distinct  characters.  In  the  stor- 
age of  the  cargo  and  in  the  navigation  of  the  vessel,  and  in  the 
conveyance  and  the  delivery  of  the  cargo,  he  acts  as  the  agent 
of  the  owners.  But  in  the  sale  of  the  goods  consigned  to  him, 
and  accounting  for  the  proceeds,  he  is  not  their  agent,  but  the 
agent  of  the  consignor.  ''After  the  arrival  of  the  ship  at  the 
port  of  destination,  he  delivers  the  cargo  as  master,  and  receives 
it  as  consignee;  all  his  authority  as  master  is  then  deteiminedr" 
2  Livermore,  215;  WiUiama  v.  Nichols,  13  Wend.  58.  These  dif- 
ferent characters  in  which  the  same  person  may  act  are  to  be 
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treated  as  distmct,  as  if  the  acts  appropriate  to  each  character 
were  confided  to  different  persons:  Story  on  Agency,  sec.  36.  In 
the  one  case  he  is  a  common  carrier,  in  the  other  a  factor,  and 
for  any  want  of  fidelity  in  that  trust,  his  employers  have  the 
same  remedies  against  him  that  they  would  have  against  any 
other  person,  and  no  other:  The  Waldo,  Daveis,  161. 

It  is  insisted  by  the  plaintifiGs  that  the  duties  of  the  defend* 
ant,  as  a  common  carrier,  had  not  terminated,  when  the  hay  was 
injured  by  the  rain  after  its  aniyal  in  Boston;  that  it  was  in- 
cumbent on  him  to  haye  landed  and  to  have  stored  it. 

The  facts  of  the  case  show  no  custom,  on  the  subject  of  land- 
ing or  storing  hay,  after  it  reaches  the  place  of  destinationy 
where  the  master  of  the  yessel  is  the  consignee  for  the  pur- 
poses of  sale.  The  hay  in  this  case  ''  was  shipped  on  board  the 
schooner  Echo,  of  which  the  defendant  was  master,  to  be  carried 
to  Boston,  and  consigned,  or  intrusted  to  the  defendant  as  mas- 
ter of  said  yessel,  for  sale.'!  It  does  not  appear  that  the  defend- 
ant had  any  warehouse,  or  other  building  in  which  he  was 
accustomed  to  store  goods.  The  conduct  of  the  parties  shows, 
if  it  was  the  right  of  the  shipper  to  haye  his  goods  landed  and 
stored,  that  in  this  instance  that  right  was  waiyed  by  the  plaint- 
iffs. By  the  express  agreement  of  the  parties  the  hay  was  car- 
ried upon  deck,  and  was  thereby  in  eyery  respect  as  much 
exposed  to  rains  on  the  yoyage  as  after  its  arriyal. 

The  master  continued  to  haye  charge  of  the  yessel  as  master, 
after  she  arriyed  in  Boston,  and  it  must  haye  been  expected, 
that  a  sale  might  be  so  speedy,  that  the  storage  would  be  an 
expense  and  trouble  not  anticipated  under  the  circumstances; 
the  landing  of  the  goods  would  be  no  security  from  the  weather, 
if  they  were  not  stored,  and  it  could  not  haye  been  designed, 
when  they  were  to  be  in  charge  of  the  defendant,  after  he  had 
fully  performed  all  his  duties  as  carrier,  that  they  should  be  left 
upon  the  wharf,  before  their  sale.      i 

The  conduct  of  the  defendant  shows,  that  he  entered  upon 
his  duties  as  factor  on  Friday  morning,  the  yessel  haying  ar- 
riyed on  the  preceding  night;  and  he  may  be  considered  as 
haying  receiyed  the  hay  in  his  character  of  consignee  from  the 
time  of  his  arriyal.  No  complaint  was  made  by  one  of  the 
plaintiffs,  who  was  informed  by  the  defendant  during  the  storm, 
that  he  had  been  imable  to  effect  a  sale,  and  was  inquired  of 
what  should  be  done  with  the  hay,  indicatiye  of  an  idea  that  the 
contract  as  master  of  the  yessel  had  not  been  fulfilled.    Under 
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all  the  facts  of  the  caae,  the  defendant  is  not  shown  to  haye 
neglected  his  duties  as  a  common  caizier. 

Is  he  liable  as  consignee  of  the  goods?  Factors  are  generally 
held  liable  for  ordinary  diligence.  And  if  they  act  in  good 
faith  and  with  reasonable  diligence,  they  are  protected:  Stoiy 
on  Bail.,  sec.  466.  If  it  was  the  expectation  of  the  plaintiffis  that 
the  sale  of  the  hay  should  be  made  before  it  should  be  landed, 
so  that  it  could  be  carried  from  the  wharf  hy  the  purchaser, 
there  has  been  no  want  of  ordinary  care  imputable  to  him  a« 
consignee. 

.  After  all  reasonable  endeaTors  to  make  sale  of  the  hay,  with- 
out success,  and  the  time  having  arrived  when  it  became  neces- 
saiy  that  the  defendant  should  depart  with  his  vessel,  it  was 
his  privilege  to  leave  the  hay  in  the  hands  of  some  suitable 
person  for  sale;  he  placed  it  in  the  hands  of  responsible  com- 
mission merchants  for  that  purpose,  after  that  he  was  relieved 
from  further  responsibility  in  relation  to  the  sale;  the  persons 
with  whom  it  was  intrusted  became  the  agents  of  the  plaintifib, 
and  were  accountable  to  them.  The  Waldo,  before  cited;  Law^ 
ler  V.  KeaqvLick,  1  7ohns.  Oas.  174;  Day  v.  Noble,  2  Pick.  616 
[13  Am.  Dec.  463]. 

The  defendant  received  the  sum  of  forty  dollars  and  seveniy- 
fivf>  cents  as  avails  of  the  hay;  and  paid  the  sum  of  five  doUmn 
for  expenses  in  his  attempts  .to  make  sale  of  it,  before  it  was  de- 
livered to  the  commission  merchants.  Not  having  rendered  his 
account  to  the  plaintiffs  of  his  doings,  while  he  had  chaige  of 
the  hay,  nor  informed  them  therein  that  he  held  in  his  hands  a 
balance  of  the  proceeds,  which  came  to  his  possession,  he  was 
liable.  He  was  entitled  to  deduct  the  expenses  which  he  had 
incurred.  He  offered  to  be  defaulted  for  a  sum  as  large  as  the 
plaintiffs  are  entitled  to  recover,  and  costs  are  to  be  allowed  him 
from  the  time  that  the  offer  was  filed.  These  costs  are  to  be  set 
off  against  the  sum  offered,  and  judgment  entered  for  the  bal- 
ance, in  favor  of  the  plaintiffs,  with  costs  to  the  time  when  the 
offer  to  be  defaulted  was  entered. 


Defendant's  Offeb  to  be  Defaolted  for  a  specified  eum  anthorixes 
the  plaintiff  to  take  jadgment  for  that  sum,  although  he  may  fail  to  estab- 
lish his  claim:  Boynton  y.  Frye,  33  Me.  216.  Offer  to  be  de&nlted,  if 
not  accepted,  does  not  constitate  an  admission  of  the  canse  of  action,  nor 
can  such  offer  be  need  as  evidence  before  the  jury  on  the  trial:  WeiUvmrth, 
Adm*r,  v.  Zord,  39  Me.  7L  Offiar  to  be  defaolted  will  aftot  the  oostt 
only:  14, 
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EfTBCT  OF  IivsTBUcnoiCB  TO  Agsivts  TO  Sell.— A  matter  of  a  ywael  iHio 
carries  goods  to  a  distant  port,  with  orders  to  dispose  of  them  for  the  most  he 
oan  obtain,  will  be  justified,  if  he  is  nnable  to  find  a  porohaser,  in  placing  the 
goods  in  the  hands  of  a  merchant  in  good  standing,  to  be  sold  for  the  owner^s 
benefit:  Daf  t.  Nobltf  13  Am.  Dec  468. 


DuNLAp  V.  Glidden,  Jun.,  et  al* 

[31  Maiiix,485.] 

AonoN  roK  Pbocubino  Vebdict  aud  Judomeitt  bt  Fraui>  akd  Pxbjubt 
can  not  be  maintained  while  such  verdict.and  judgment  remain  in  foroe. 

JuDOKXNT  UiniEYERSED  EsTOFS  PARTT  against  whom  it  has  been  rendered 
from  proving  any  allegation  inconsistent  with  it. 

Action  will  not  Lie  against  Witness  fob  Giyino  False  Testimovt  in 
another  case. 

When  Pleadings  of  Both  Pasties  are  Bai>,  judgment  most  be  rendered 
against  the  plaintiff  as  the  party  who  committed  the  first  error  in  plead- 
ing. 

Case.  Dunlap  claimed  that  he  was  the  owner  of  certain 
parcels  of  land,  and  that  Glidden,  one  of  the  defendants,  sued 
out  a  writ  of  entry  against  the  plaintiff,  and  obtained  a  yerdict 
and  judgment  for  the  same.  Plaintiff  alleged  that  such  verdict 
was  obtained  through  fraud  on  the  part  of  Glidden,  and  by 
false  testimony  on  the  part  of  his  co-defendants  and  other  wit- 
nesses who  with  Glidden  had  conspired  to  cheat  the  plaintiff 
out  of  the  land  which  he  claimed.  Defendants  contended  in  re- 
ply that  the  charges  made  by  the  plaintiff  were  false,  and  that 
he  was  estopped  by  reason  of  the  judgment  from  proving  his 
allegations. 

F.  Allen,  for  the  defendants. 
Lancaster  and  Baker,  for  the  plaintiff. 

By  Court,  Wells,  J.  The  cause  of  action  in  these  suits  is  the 
same,  but  the  same  defendants  are  not  all  joined  in  each  of 
them.  The  declarations  allege  in  substance,  that  Benjamin 
Olidden,  jun.,  commenced  an  action  against  the  plaintiff  to  re- 
cover several  parcels  of  real  estate,  that  a  verdict  was  rendered 
in  that  action  in  favor  of  Glidden,  and  judgment  was  entered 
on  the  verdict,  that  all  of  the  defendants  fraudulently  conspired 
together  to  defeat  the  plaintiff's  title,  and  to  aid  Glidden  in  his 
suit,  and  that  by  the  false  testimony  of  two  of  the  defendants 
and  others,  the  verdict  was  obtained  against  the  plaintiff. 

These  actions  are  brought  to  recover  damages  arising  from 
the  judgment  obtained  by  Glidden  against  the  plaintiff,  and  if 

Am.  Dbo.  Voii.  Ln— 40 


626  DuNLAP  u  Glidden,  Jun.  [Maine, 

fhey  should  be  Bostamed,  the  record  would  present  the  anomaly 
of  a  judgment  remaining  in  full  force,  and  of  another,  in  which 
damages  were  rendered,  on  account  of  the  existence  of  Uie  for- 
mer one.  But  the  judgment  against  the  plaintiff,  so  long  as  ii 
remains  in  force,  must  be  considered  as  true  and  just.  He  can 
not  be  permitted  to  aver  the  falsity  of  that  judgment,  as  the 
ground  for  the  recoveiy  of  damages.  It  constitutes  in  itself  a 
clear  and  unequivocal  denial  of  his  allegations.  He  says,  that 
by  the  fraud  and  conspiracy  of  the  defendants,  he  has  lost  the 
land,  but  the  judgment  imports  that  it  was  properly  rendered  in 
the  ordinaiy  course  of  judicial  proceedings. 

It  is  contended,  that  the  defendants  were  not  all  parties  to  the 
judgment,  and  can  not  avail  themselves  of  it  in  this  suit,  and  that 
the  plaintiff  is  not  estopped  in  relation  to  them,  some  of  whom 
are  neither  parties  nor  privies,  to  deny  the  validity  of  the  judge- 
ment. That  principle  would  be  correct  in  reference  to  those 
who  were  not  parties  or  privies,  in  a  controversy  with  them  in 
relation  to  the  land,  for  the  estoppel  must  be  mutual.  But  it 
does  not  apply  to  these  cases.  They  are  not  brought  for  the 
land,  but  to  recover  damages  for  the  loss  of  it,  and  the  judg- 
ment shows  that  the  plaintiff  was  not  entitled  to  it.  He 
grounds  these  actions  upon  the  exhibition  of  a  judgment  against 
himself,  and  claims  to  maintain  them  because  it  was  unjustly 
obtained.  Glidden,  who  was  a  party  to  the  suit,  might  avail 
himself  of  *any  estoppel  arising  from  it,  in  a  case  where  it  should 
become  expedient  for  him  to  do  so,  and  could  not  be  deprived 
of  the  benefit  of  it  by  being  united  with  others.  The  plaintiff 
himself  presents  the  judgment  as  the  cause  of  his  injury,  and 
the  basis  of  his  claim  against  all  of  the  defendants.  He  does 
not  seek  to  pass  by  it,  as  res  inter  alios  acta,  but  in  substance 
admits  it  to  be  binding  upon  him,  though  he  contends  it  was 
unjustly  obtained,  and  alleges  that  his  damages  have  been 
caused  by  it. 

The  suits  are  analogous  to  an  action  of  conspiracy,  and  to  an 
action  on  the  case,  in  the  nature  of  a  conspiracy,  at  the  common 
law.  And  in  such  actions  it  must  appear  that  the  plaintiff  has 
been  acquitted  or  discharged  from  the  prosecution  commenced 
against  him:  3  Bla.  Com.  126;  Case  of  Conspiracy,  12  Co.  23; 
Savile  v.  Roberts,  1  Ld.  Eaym.  374;  Pollard  v.  Evans,  2  Show, 
50;  Fisher  v.  Bristow,  1  Doug.  215.  But  these  actions  have 
been  superseded  by  the  modem  action  for  malicious  prosecution: 
1  Ch.  PI.  136.  In  which  action  the  plaintiff  must  show  a  want 
of  probable  cause  as  one  of  its  essential  elements. 
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It  has  been  held  that  a  conviction  before  a  justice  of  the  peace, 
having  jurisdiction,  is  conclusive  evidence  of  probable  cause, 
although  upon  an  appeal  there  was  an  acquittal :  Whilney  v. 
Peckham,  15  Mass.  243.  But  exceptions  have  been  made  to  this 
rule,  where  the  conviction  before  the  magistrate  was  obtained 
by  the  fraudulent  conduct  of  the  prosecutor,  and  the  accused 
was  subsequently  acquitted  upon  an  appeal:  Burl  v.  Place,  4 
Wend.  691;  Paysm  v.  CameU  el  al.,  22  Me.  226. 

In  Payson  v.  Caswell  el  al.,  the  defendants  were  charged  with 
a  malicious  prosecution,  and  also  for  a  conspiracy  to  injure  the 
plaintiff  by  a  prosecution  known  to  them  to  be  groundless.  It 
is  said  by  Whitman,  C.  J.,  that  the  want  of  probable  cause  is 
essential  under  either  aspect  of  the  case,  and  however  malicious 
the  defendants  may  have  been,  if  they  had  probable  cause  for 
the  prosecution,  the  policy  of  the  law  would  shield  them  from 
harm,  in  a  suit  of  this  kind,  whatever  form  it  might  have  as- 
sumed. 

The  most  satisfactory  view  which  can  be  taken  of  these  cases, 
is  to  class  them  with  actions  for  malicious  prosecution,  the  prin- 
ciples of  which  apply  to  actions  to  recover  damages,  for  the 
prosecution  of  civil  suits,  that  are  false  and  malicious. 

But  a  civil  suit  in  such  cases  is  sot  considered  false,  unless  it 
has  been  defeated,  or  appears  to  have  been  brought  for  a  larger 
sum  than  was  known  to  be  due,  for  the  purpose  of  oppiessing 
the  defendant,  by  attaching  his  property,  or  arresting  him  when 
he  would  not  be  liable  to  an  arrest  for  the  sum  actually  due: 
HEurgrave  &  Butler's  note,  297,  to  sec.  237  of  Lit.;  MaUhews  v. 
Dichinson,  7  Taunt.  899;  Bull.  N.  P.  13;  Savage  v.  Brewer,  16 
Pick.  453  [28  Am.  Dec.  255].  And  the  judgment  in  favor  of 
Glidden,  which  was  rendered,  upon  a  verdict  of  a  juiy,  by  the 
highest  tribunal  in  the  state,  must  be  considered  as  conclusive 
evidence  of  probable  cause. 

The  plaintiff  can  not  recover  upon  the  ground  alleged  of  false 
testimony  given  by  some  of  the  defendants.  For  an  action  will 
not  lie  against  a  witness  for  giving  false  testimony  in  another 
case:  Damporl  v.Sipnpson,  Cro.  Eliz.  520;  Eyres  y.Sedgewicke, 
Cro.  Jac.  GOl.  If  the  judgment  was  obtained,  as  is  contended, 
by  fraud  and  perjury,  the  plaintiff  has  ample  remedy  by  law. 
The  court  which  rendered  the  judgment,  upon  proof  of  these 
allegations,  would  be  bound  to  grant  a  new  trial,  so  that,  upon 
a  further  investigation,  justice  might  be  done.  The  witnesses, 
if  guilty,  might  be  indioted  for  perjury,  and  so  might  all  those 
be  indicted  who  had  unlawfully  conspired  together  to  deprive 
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the  plaintiff  of  his  rights,  and  their  conviction  ^fonld  afford  the 
most  convincing  evidence  that  a  review  of  the  action  should  take 
f>lace. 

It  is  contended  on  the  part  of  the  plaintiff  that  the  pleas  of 
-the  defendants  are  had.  But  it  does  not  become  necessary  to 
•decide  that  question,  for  the  declarations  being  bad,  judgment 
vaust  be  rendered  against  the  plaintiff  as  the  party  who  oom« 
knitted  the  first  error  in  pleading. 

The  declarations  in  both  actions  are  adjudged  bad. 

The  fbincifal  case  is  cited  and  affirmed  in  Smith  v,  AbboU,  40  Me.  442. 

While  Judgment  Bemains  Ukiievessed,  it  is  concloaiTe  npon  the  |>ar- 
ties  in  every  respect,  and  can  not  be  impeached  indirectly  or  collaterally: 
Footman  v.  StetBon^  32  Me.  17;  Woodman  v.  SmiUk,  37  Id.  21. 

Judgment  ov  Coubt  having  Jurisdiction  of  the  subject-matter,  and 
firoceedinj;^  according  to  the  course  of  common  law,  lb  conclosive  until  set 
.aside  or  reversed,  and  can  not  be  impeached  collaterally:  Skinner  v.  Moore, 
30  Am.  Dec.  155,  and  note  16S;  Ocean  Ins,  Co,  v.  Fronds^  19  Id.  549;  see 
note  to  Tarbox  v.  Hay9,  31  Id.  481.  As  to  conclusiveness  of  former  judg- 
tnente,  see  note  to  Agnew  etoLy.  McEhroy^  4S  Id.  774,  and  note  to  Douglas^ 
IjtMee  V.  ManU^  47  Id.  377. 


Shaw  v.  Bebbt. 

[31  IfAnrB,  478.] 

Innkeeper  is  Responsible  for  the  Well  and  Safe  Keeping  and  cus- 
tody of  his  guests'  goods  and  chattels,  except  In  oases  of  ineTitafale  ao- 
cidents,  the  acts  of  public  enemies,  and  the  acts  of  the  owners  of  th« 
goods  and  their  servants. 

WLbsenob  07  Neolioxngb  on  Past  or  Innksxpeb  or  his  servants  will  not 
exempt  him  from  liability. 

The  plaintiff's  horse  was  placed  in  ihe  defendant's  stable  in 
the  evening,  and  the  following  morning  the  animal's  1^  was 
found  to  have  been  broken  above  the  gambrel  joint.  The  de- 
fendant proved  that  the  utmost  care  had  been  exercised,  and 
that  the  animal  was  well  stabled,  and  that  the  injury  happened 
^thout  the  fault  of  any  one  connected  with  the  inn. 

jBvans,  for  the  plaintiff*. 

Paine,  for  the  defendant. 

By  Court,  Teknet,  J.  In  the  case  at  bar  is  involved  the  ques- 
tion, to  what  extent  an  innkeeper  is  responsible  for  the  horse  or 
^ods  of  his  guest,  whom  he  entertains  for  hire.  It  has  been 
&eld  by  some  courts  and  jurists,  that  his  liabilities  are  similar  to 
those  of  common  carriers;  others  have  considered  the  law  I 
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rigoTOUfl  towards  Um.  Galye^B  Case,  reported  in  8  Oo.  8S,  has  long^ 
been  regarded  as  thp  leading  case  npon  this  subject;  and  in  soma 
respects,  a  difference  of  opinion  has  existed  as  to  its  doctrinesL. 
In  that  case,  according  to  the  report,  **  it  was  resolved  by  th<^ 
whole  conrt,  that  if  a  man  comes  to  a  common  inn,  and  deUver^ 
his  horse  to  the  hostler,  and  reqtiires  him  to  pnt  him  to  pastare» 
which  is  done  accordingly,  and  the  horse  is  stolen,  the  inn- 
keeper shall  not  answer  for  it,  for  the  words  of  the  writ  which, 
lieth  against  the  hostler  are:  *Cum  secundum  legem  et  consuetu^ 
dvnem  regni  nastri  AngUcB,  hospUaiores,  qui  JtospUia  communia. 
teneni  ad  hospUandos  homines  per  partes  ubi  hujusmodi  hospUiOi 
existent  transeuntes  et  in  eisdem  hospiiantes,  coram  bona  et  cataUa 
infra  hospitia  iUa  existantia  absque  substractione  seu  omissione 
custodire  die  et  node  tenentur.  Ha  quod  pro  defeciu  hujusmodi 
hospUatorum  seu  servientium  suorum  hospUibus  hujusmodi  dame^ 
num  non  eveniat  uUo  modo.' " 

From  parts  of  the  commentary  in  the  report  in  Calye's  Case, 
upon  the  language  of  the  writ  just  quoted,  it  has  been  supposed., 
by  some  that  innkeepers  are  liable  only  for  the  want  of  fidelity, , 
in  themselyes  and  their  servants.    It  is  therein  said:  ^'The.^ 
words  are:  ^Ba  quod  pro  defeciu  hospitatorum  seu  servientiumr 
suorum,  etc.,  hospUibus  hujusmodi  damnum  non  eveniai,*  by  which 
it  appears  that  the  innkeeper  shall  not  be  charged,  unless  there 
be  a  default  in  him  or  his  servants,  in  the  well  and  safe  keeping 
and  custody  of  their  guests'  goods  and  chattels,  within  his  com?- 
mon  inn;  for  the  innkeeper  is  bound  by  law  to  keep  them  safe^ 
without  any  purloining  or  stealing." 

Judge  Story,  in  his  treatise  upon  bailments,  on  the  authority 
of  Caly^s  Case,  as  well  as  other  decisions,  says:  "But  innkeep<- 
era  are  not  responsible  to  the  same  extent  as  common  carriera;. 
The  loss  of  the  goods  while  at  an  inn  will  be  presumptive  evi- 
dence of  negligence  on  the  part  of  the  innkeeper  or  of  his  do- 
mestics. But  he  may,  if  he  can,  repel  this  presumption,  and 
show  that  there  has  been  no  negligence  whatsoever;  thus,  al« 
though  a  common  carrier  is  liable  for  all  losses  occasioned  bjr 
an  armed  mob  (not  being  public  enemies),  an  innkeeper  would 
not  be  liable  for  such  a  loss:"  Story  on  Bail.,  sec.  472.  But  the 
commentator  thinks  that  this  doctrine  should  be  stated  with 
some  hesitation,  in  view  of  the  case  of  Eichmond  v.  Smith,  9 
BanL  &  Cress.  9,  where  a  different  view  of  the  law  seems  to  bft 
entertained.  Again,  in  section  482,  he  says:  ''  By  the  common 
kw,  as  laid  down  in  Calye's  Case,  an  innkeeper  is  not  charge- 
able, unless  there  is  some  default  in  him  fsr  in  his  servants,  in  th« 
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well  and  safe  keeping  and  custody  of  his  gaests'  goods  and  chat- 
tels, within  his  common  inn,  but  he  is  bound  to  keep  them  safe, 
without  any  stealing  or  purloining.  This  doctrine,  however,  is 
to  be  understood  with  this  qualification,  that  the  loss  will  be 
deemed  prima  facie  evidence  of  negligence,  and  that  the  inn- 
keeper can  not  exonerate  himself,  but  by  positive  proof  that 
the  loss  was  not  by  means  of  any  person  for  whom  he  is  respon- 
sible." 

If  CcUye^s  Case  is  further  examined  it  is  believed  that  this  in- 
terpretation is  not  authorized  in  all  respects.  After  the  lan- 
guage quoted  by  Judge  Stoiy  in  JOalye^s  Case,  the  report  goes  on 
and  says:  ''And  it  is  no  excuse  for  the  innkeeper  to  say  that  he 
delivered  to  the  guest  the  key  of  the  chamber  where  he  lodged, 
and  that  he  left  the  chamber  door  open;  but  he  ought  to  keep 
the  goods  and  chattels  of  his  guest  there  in  safety;  and  there- 
with agrees  22  Hen.  YI.  21  b;  11  Hen.  lY.  45  a,  b;  42  Edw. 
III.  11  a.  And  although  the  guest  does  not  deliver  the  goods 
to  the  innholder  to  keep,  nor  acquaints  him  with  them,  yet  if 
they  be  carried  away  or  stolen  the  innkeeper  shall  be  charged; 
and  therevrith  agrees  42  Edw.  III.  11  a.  And  although  they 
who  stole  or  carried  away  the  goods  be  unknown,  yet  the 
innkeeper  shall  be  charged:  22  Hen.  YI.  38;  8  Bep.,  2  Hostler , 
7;  vide  22  Hen.  YI.  21.  But  if  the  guest's  servants,  or  he  who 
comes  with  him,  steals  or  carries  away  his  goods,  the  inn- 
keeper shall  not  be  charged;  for  the  fault  is  in  the  guest,  to 
have  such  a  companion  or  servant."  From  the  whole  commen- 
tary upon  this  point  in  the  case  it  fully  appears  that  an  innkeeper 
is  responsible  for  the  goods  of  his  guest  which  may  be  stolen 
from  his  inn;  and  the  construction  to  be  adopted,  when  the 
whole  report  is  examined,  is,  that  the  liability  does  extend 
beyond  tlie  fidelity  of  the  innkeeper  and  his  servants,  in  the 
common  acceptation  of  the  term.  He  is  responsible  for  the 
well  and  safe  keeping,  etc.  He  is  bound  to  keep  the  goods  and 
chattels  so  that  they  shall  be  actually  safe;  inevitable  accidents, 
the  acts  of  public  enemies,  the  owners  of  the  goods  and  their  serv- 
ants, excepted.  Proof  that  there  was  no  negligence  in  the  inn- 
keeper or  his  servants  is  not  sufficient  for  his  immunity.  And 
herein  no  question  arises  in  regard  to  the  burden  of  proof.  It 
is  not  necessaiy  for  the  guest  to  prove  negligence  to  support  his 
action;  nor  will  proof  by  the  innkeeper  that  he  was  guilty  of  no 
negligence  be  an  excuse,  unless  he  brings  himself  within  those 
cases  which  are  excepted.  And  it  is  believed  that  such  is  the 
current  of  authorities.    In  1  Comyn's Digest,  298,  in  reference  to 
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CcUye's  Case,  it  is  said  *'  an  innkeeper  is  not  liable,  and  an  action 
will  not  lie,  if  the  goods  are  lost  without  any  fault  of  the  inn* 
keeper; "  but  the  import  of  this  language  is  qualified  by  that 
which  immediately  follows:  ''As  if  the  guest  order  his  horse  to 
be  put  up  into  the  pasture,  and  he  is  lost  there,  without  any 
neglect  of  the  innkeeper." 

It  was  held  in  Bennett  v.  MeUor,  5  T.  B.  278,  that  if  an  inn- 
keeper refuse  to  take  the  charge  of  goods  till  a  future  day, 
because  his  house  is  full  of  parcels,  he  is  liable  to  make  good 
the  loss,  if  the  servant  of  the  plaintiff  in  charge  of  the  goods 
stop  as  a  guest,  and  the  goods  be  stolen  during  his  stay.  Ash- 
urst,  J.,  remarked:  "If  it  had  appeared,  as  the  defendant's 
counsel  have  suggested,  that  these  goods  were  lost  through  the 
negligence  of  the  plaintiff's  servant,  the  case  would  have  deserved 
further  consideration,  but  nothing  of  that  kind  appeared  in  the 
judge's  report."  And  in  the  same  case,  Buller,  J. ,  says,  in  refer- 
ence to  the  passage  from  1  Comyn's  Digest,  298,  which  had  been 
cited  for  the  innkeeper,  that  the  action  does  not  lie  if  the  goods  are 
lost  without  any  fault  of  the  innkeeper,  "  can  not  be  supported 
if  taken  in  a  general  sense,  for  all  the  authorities  agree  that  it 
is  not  necessary  to  prove  negligence  in  the  innkeeper." 

In  the  case  of  Burgess  v.  Clements,  4  Mau.  &  Sel.  806,  Lord 
EUenborough  uses  the  following  language:  " The  law  obliges 
the  innkeeper  to  keep  the  goods  of  persons  coming  to  his  inn, 
causa  ho»pitandi  safely,  so  that  in  the  language  of  the  writ  pro 
defectu  hospUatoris  damnum  non  eveniai  ullo  modo/'  And  after- 
wards, "  the  cases  show  that  the  rule  is  not  so  inveterate  against 
the  innkeeper,  but  that  the  guest  may  exonerate  him  by  his  fault, 
as  if  the  goods  are  carried  away  by  the  guest's  servant,  or  the 
companion,  whom  he  brings  with  him,  for  so  it  is  laid  down  in 
Calye's  Case"  The  principle  seems  to  be  recognized,  that  such 
keeping  the  goods  of  the  guest  as  would  be  a  protection  for  an 
ordinary  bailee  for  hire  vrill  not  relieve  the  innkeeper  from 
responsibility;  but  that  he  is  not  chargeable  when  the  loss  hap- 
pens through  the  negligence  of  the  guest,  or  those  for  whom  he 
is  responsible. 

Kent  V.  Shuckardf  2  Bam.  A  Adol.  808,  was  a  case  where  an 
action  was  brought  against  an  innkeeper,  to  recover  the  value 
of  a  bag  containing  bank  notes,  lost  by  the  plaintiff  during 
the  time  he  resided  as  a  guest  at  the  defendant's  inn;  on 
plea  of  not  guilty,  it  appeared  that  the  plaintiff,  his  wife,  and 
another  lady.  Miss  Stratford,  took  a  sitting-room  and  two  bed- 
rooms at  the  inn,  so  situated  that  the  door  of  the  sitting-room 
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being  open,  a  person  ihere  ootild  see  the  entranoe  into  boili  the 
bedrooms.  The  plaintiffs  wife  laid  a  reticule  containing  the 
money  on  her  bed,  and  afterwards  returned  into  the  sitting- 
room,  leaving  the  door  between  that  and  the  bedroom  open. 
After  remaining  in  the  sitting-room  about  five  minutes,  she  sent 
Miss  Stratford  for  the  reticule,  and  it  was  not  to  be  found.  It 
was  not  contended  for  the  defendant,  that  upon  these  facts  he 
would  not  be  liable  for  goods  and  chattels,  but  he  denied  that 
money  was  either.  Lord  Tenterden,  0.  J.,  said:  "There  are 
many  cases,  where  money  has  been  recovered  in  an  action 
against  carriers,  who  like  innkeepers  are  liable  by  the  custom  of 
the  realm;  and  I  can  not  see  any  distinction  in  this  respect  be- 
tween an  innkeeper  and  a  common  carrier.  The  principle  on 
which  an  innkeeper  is  liable  for  the  loss  of  the  goods  of  his 
guest,  is  both  by  the  civil  and  common  law  to  compel  the  inn- 
keeper to  take  care  that  no  improper  persons  be  admitted  into 
the  house,  and  to  prevent  collusion  between  him  and  such  per- 
sons. In  the  Digest,  lib.  4,  tit.  9,  sec.  1,  after  stating  the  law, 
that  an  innkeeper  is  liable  for  the  goods  of  his  guest,  it  is  said. 
Nisi  hoc  easel  sialuium,  materia  daretur  camfuribus  advermiB  eos 
quo8  recipiunt  conniii.  If  we  should  grant  the  present  rule,  we 
should  break  in  upon  that  principle.  If  a  lady  were  to  leave  a 
valuable  shawl  in  her  room,  the  innkeeper  (though  unac- 
quainted with  its  value)  would  clearly  be  responsible  for  it  if 
lost." 

Richmond  v.  Smith,  8  Bam.  &  Cress.  9,  was  where  a  traveler, 
on  going  into  an  inn,  requested  that  his  baggage  should  be 
taken  into  the  commercial  room,  to  which  he  resorted,  from 
whence  it  was  stolen.  It  was  decided  that  the  innkeeper  was 
responsible,  although  he  proved  that,  according  to  the  usual 
practice  of  his  house,  the  baggage  would  have  been  deposited 
in  the  guest's  room,  and  not  in  the  common,  if  no  order  had 
been  given  respecting  it.  The  lord  chief  baron  told  the  jury 
that  the  defendant  was  in  the  situation  of  a  carrier,  and  could  not 
get  rid  of  his  common-law  liability,  unless  by  giving  express 
notice.  And  on  a  motion  for  a  newtrial, Lord  Tenterden,  0.  J., 
said:  ''It  is  dear  that  at  common  law,  when  a  traveler  brings 
goods  to  an  inn,  the  landlord  is  responsible  for  them.  Tha 
situation  of  the  landlord  was  precisely  analogous  to  that  of  m 
carrier,  and  that  the  direction  given  to  the  jury  was  right."  In 
the  same  case,  Bayley,  J.,  said:  "  It  appears  to  me  that  an  inn- 
keeper's liability  very  closely  resembles  that  of  a  carrier.  He  is 
prifna/acie  liable  for  any  loss  not  occasioned  by  the  act  of  God 
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or  the  king's  exiflnii«8»  although  he  may  be  ezoneiated  when  the 
guest  chooses  to  haTe  the  goods  nnder  his  own  caze." 

The  cose  of  Clute  t.  Wiggins,  14  Johns.  175  [7  Am.  Deo.  448], 
recognizes  the  doctrine  that  innkeepers  are  chargeable  for  the 
goods  of  their  guests,  lost  or  stolen  out  of  their  inns;  and  to 
render  them  liable,  it  is  not  necessaiy  that  the  goods  shotild  be 
delivered  into  their  special  keeping,  nor  to  prove  negligence. 

In  Massachnsetts,  it  has  been  decided  that  innkeepers,  as 
well  as  common  caniers,  are  regarded  as  insurers  of  the  prop- 
erty committed  to  their  care,  and  are  bound  to  make  restitution 
for  any  injury  or  loss  not  caused  by  the  act  of  God  or  the  com- 
mon enemy,  or  the  neglect  or  fault  of  the  owner  of  the  property: 
Mason  v.  Thompson,  9  Pick.  280  [20  Am.  Dec.  471]. 

Chancellor  Kent,  in  reference  to  the  liability  of  innkeepers, 
says:  "  In  general,  he  is  responsible  for  the  acts  of  his  domestics 
and  for  thefts,  and  is  bound  to  take  all  possible  care  of  the 
goods  and  baggage  of  his  guests  deposited  in  his  house  or  in- 
trusted to  the  care  of  his  family  or  servants."  He  remarks  that 
it  is  laid  down  in  Galye*s  Case  that  the  innkeeper  was  bound 
absolutely  to  keep  safe  the  goods  of  his  guest  deposited  within 
the  inn,  and  whether  the  guest  acquainted  the  innkeeper  that 
the  goods  were  there  or  did  not;  and  that  he  would,  in  every 
event,  be  bound  to  pay  for  the  goods,  if  stolen,  unless  they 
were  stolen  by  a  servant  or  companion  of  the  guest. 

The  cases  decided  make  no  distinction  between  the  subtrac- 
tion or  loss  of  the  goods  on  the  one  hand,  and  injury  to  them 
on  the  other,  so  that  the  innkeeper  would  be  relieved  from 
responsibility  in  the  latter  cases,  when  he  would  be  liable  in  the 
former. 

The  jury  were  instructed,  that  the  rule  of  law  applicable  to 
common  carriers  was  not  applicable  to  innholders,  and  that  if 
the  defendant  had  proved  that  he  was  not  in  fault,  then  he 
would  be  exonerated  and  the  action  could  not  be  maintained. 
The  jury  must  have  understood,  that  if  the  defendant  and  his 
servants  had  conducted  with  such  care  and  prudence  as  is 
required  of  bailees  for  hire  generally,  and  that  negligence  was 
not  imputable  to  them,  he  could  not  be  holden  for  the  loss. 
All  these  facts  may  have  been  proved  and  he  might  still  be 
liable  for  the  injury  sustained  by  the  plaintiff.  The  evidence 
adduced  may  have  satisfied  the  jury  that  the  injury  to  the  horse 
was  the  result  of  inevitable  accident.  But  under  the  instruc- 
tionsy  it  was  not  necessary  that  such  should  be  the  finding  to 
authorize  a  verdict  for  the  defendant. 
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It  is  not  perceived  that  the  rulings  in  the  admission  of 
evidence,  which  was  objected  to,  were  erroneous. 
Exceptions  sustained. 

Innkeep£B8  ABE  LiABLB  for  the  loM  or  injury  of  the  property  of  thdt 
gaests  oommitted  to  their  care  when  not  cauaed  by  the  act  of  God,  the  pnblio 
«nemy,  or  the  negleot  or  faalt  of  the  owner  or  hie  Bervants:  Norcrou  v.  Nor* 
eroMf  53  Me.  163,  citing  the  principal  caae. 

An  innkeeper  is  liable  for  horses  of  guests  injared  or  killed  by  negligenoe 
tn  securing  them,  or  by  imperfect  and  badly  constructed  stable:  Dickerson  v. 
RogerSf  40  Am.  Dea  642,  and  note  646.  But  he  is  said  not  to  be  liable  for  a 
toes  occasioned  by  external  force  or  robbery,  or  through  the  negligenoe  of 
the  guest:  KisUn  y.  Ililderbrand,  48  Id.  416,  and  note  420. 


Footman  v.  Stetson. 

[3a  Maikb,  17.] 

Judgment  fob  Fagb  of  Note  and  Illegal  Interest  is  condusiye  upon  the 
parties,  and  an  action  to  recover  l^ack  the  illegal  interest  paid  under  such 
judgment  will  not  lie. 

Assumpsit  for  money  paid  for  illegal  interest.  Plaintiff  gave 
defendant  certain  notes  wbicli  Orrin  Footman  signed  as  surety. 
Judgment,  including  illegal  interest,  was  obtained  on  the  note, 
and  was  satisfied.  Plaintiff  brought  this  action,  and  defendant 
pleaded  the  statute  of  limitations,  and  that  plaintiff  was  estopped 
by  the  former  judgment. 

Hutchinson,  for  the  plaintiff. 

D.  D.  Stewart,  for  the  defendant. 

By  Court,  TEimET,  J.  The  case  shows,  that  the  payment  of 
what  is  alleged  as  being  usurious  interest,  was  made  in  the  spring 
of  the  year  184G.  This  action  to  recover  the  same  was  com- 
menced on  February  1,  1847.  The  statute  of  limitations  which 
the  defendant  relied  upon,  B.  S.,  c.  69,  sec.  8,  is  inapplicable. 

It  was  objected,  that  Orrin  Footman,  who  was  allowed  to 
testify  for  the  plaintiff  in  the  case,  was  incompetent,  on  the 
ground  that  he  was  upon  the  note  in  which  illegal  interest  was 
reserved.  It  appears  by  the  case,  that  he  signed  the  note  as 
surety  for  the  plaintiff,  and  had  no  other  interest  therein.  The 
judgment  recovered  upon  the  note  was  satisfied  fully  by  the 
plaintiff.  By  the  authority  of  the  case  of  TFe66  v.  WUshire,  19 
Me.  40G,  this  did  not  render  him  incompetent. 

A  more  material  question  involved  in  the  case  is  whether  an 
action  can  be  maintained  to  recover  back  illegal  excess  paid  by 
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the  debtor  upon  a  judgment  rendered  in  a  Buit  upon  the  note 
containing  the  usurious  interest. 

It  is  a  well-established  principle  of  the  common  law,  that  a 
judgment  can  not  be  impeached  directly,  indirectly,  or  collater- 
ally. While  it  remains  unreversed,  it  is  conclusive  upon  the 
parties  in  every  respect:  Loring  v.  Mansfield^  17  Mass.  394; 
Homer  v.  Fish  et  al.,1  Pick.  436  [11  Am.  Dec.  218];  Whiicomb 
▼.  WiUiama,  4  Id.  228;  Weeks  v.  Thomas,  21  Me.  466.  To  this 
general  rule  a  judgment  obtained  upon  a  contract  where  usuri- 
ous interest  has  been  reserved  or  taken,  is  not  an  exception.  In 
the  case  of  Thaicher  v.  Oammon,  12  Mass.  268,  it  is  said  by  the 
court,  that  no  distinction  is  to  be  found  in  the  books  between 
this  and  any  other  defense.  The  court  say  further,  in  the  same 
case:  "  The  judgment  is  in  all  cases  considered  conclusive  evi- 
dence of  the  existence  and  justice  of  the  demand,  and  unless 
voidable  for  error,  it  can  not  be  impeached,  except  for  matter 
going  in  discharge  of  it  ex  post  facto,'* 

But  it  is  insisted  for  the  plaintiff,  that  this  doctrine  of  the 
common  law  has  been  modified  by  the  revised  statutes,  chapter 
69,  section  6,  wherein  it  is  provided,  that ''  whoever  on  any  such 
loan  shall  in  any  manner  pay  a  greater  sum  or  value  than  is  al- 
lowed to  the  creditor  may,  or  his  personal  representatives  may,  re- 
cover of  the  creditor  or  his  representatives,  by  action  at  law,  the 
excess  so  received  by  such  creditor,  whether  in  money  or  other 
property."  The  counsel  for  the  plaintiff  contends,  that  the 
terms  *'  in  any  manner  pay,"  etc.,  will  embrace  all  x>ayments  of 
illegal  interest,  not  excepting  those  made  in  discharge  of  a  judg- 
ment rendered  on  a  contract  tainted  with  usury,  when  no  such 
defense  was  set  up  while  the  action  was  pending.  This  con- 
struction is  contended  for  as  being  the  literal  meaning  of  the 
language  used.  If  the  terms  employed  are  to  be  thus  inter- 
preted, they  will  equally  well  apply  to  the  payment  of  a  judg- 
ment, when  the  defense  of  usury  was  set  up  at  the  trixd, 
and  upon  that  issue  a  verdict  was  rendered  for  the  plaintiff  for 
the  full  amount  appearing  upon  the  face  of  the  contract  to  be 
due,  inasmuch  as  the  statute  has  not  made  the  right  to  recover 
back  the  excess  over  lawful  interest  to  depend  upon  the  issue 
presented  at  the  trial. 

But  it  is  believed  that  the  language  of  the  statute  itself, 
whether  construed  literally  or  according  to  its  spirit,  will  not  so 
clearly  sustain  the  views  taken  for  the  plaintiff,  as  to  render 
it  certain  that  the  rule  of  the  common  law  was  designed  to  be 
changed.    When  the  manner  in  which  a  payment  is  made  is 


636  Footman  v.  Stetson.  pMieane, 

spoken  of ,  it  is  not  snppoMd  to  refer  to  the  kuid  of  obligation 
by  which  the  x>ayment  is  secured,  demanded,  or  enforoed,  or  the 
mode  of  enforcing  it,  but  to  the  species  of  property  or  valuable 
thing  in  which  payment  is  made.  In  a  contract  to  give  a  con- 
sideration for  something  received,  the  manner  of  paying  that 
oonsideration  would  have  reference  particularly  to  that  in  which 
the  consideration  consisted,  whether  money,  labor,  or  goods, 
and  not  to  the  iLstrument,  which  may  be  the  evidence  of  in- 
debtedness, such  as  a  note,  bond,  or  recognizance,  or  a  judgment 
which  may  be  obtained  upon  any  such  evidence.  By  the  stat- 
ute, the  one  who  borrows  money,  afterwards  paid  in  any  man- 
ner, may  recover  the  usurious  excess  of  the  lender,  whether  the 
latter  received  it  in  money  or  other  properiy.  The  manifest  in- 
tention of  the  legislature  was  not  to  restrict  the  right  of  recla- 
mation to  cash  payments.  The  statute  has  carefully  provided 
that  its  mlQaning  should  be  understood,  and  that  it  should  not 
be  evaded  by  payments  actually  made,  or  by  contracts  stipulat- 
ing for  payments  other  than  those  in  money.  The  language, 
**  so  received  by  such  creditor,  whether  in  money  or  other  prop- 
erty," was  obviously  used  as  explanatory  of  the  previous  words, 
''  whoever  shall  in  any  manner  pay,"  etc.  This  construction 
secures  to  the  borrower  the  fullest  opportunity  of  iccovering 
back  money  paid  as  interest  above  the  legal  sum,  before  a  judg- 
ment has  been  obtained  on  the  contract.  It  takes  from  him  no 
right  of  availing  himself  of  a  defense  upon  the  ground  of  usury, 
and  at  the  expense  of  the  creditor,  if  the  u&uiy  is  established* 
But  by  the  construction  contended  for  by  the  plaintiff 's  counsel, 
the  one  who  has  entered  into  a  usurious  contract  may  omit  de- 
fending a  suit  thereon,  and  afterwards  institute  a  new  suit  to 
obtain  the  excess  which  he  has  paid  upon  the  judgment;  thus 
unnecessarily  creating  the  right  of  an  additional  action,  and 
allowing  a  judgment  standing  unreversed  to  be  impeached  in 
its  effect  by  parol  evidence.  That  such  was  the  design  of  the 
authors  of  the  statute,  to  be  gathered  from  the  terms  employed, 
can  not  be  admitted. 
Plaintiff  nonsuit. 

Thx  paincipal  cask  is  oitzd,  argueTido,  in  Thayer  v.  Mcwry^  86  Me.  290^ 
to  the  point  that  the  record  of  a  judgment  is  conclusive  evidence  of  the  in- 
debtedness and  of  the  amount,  and  that  no  defense  oould  be  allowed  which 
might  have  been  proved  at  the  time  of  its  recovery.  The  court,  however, 
did  not  follow  or  deny  the  principle,  but  apparently  ruled  against  it,  making 
one  more  of  thoee  exceptional  cases  which  throw  doubt  upon  the  doctrine  of 
rt9  judicata.  The  action  was  debt  upon  a  judgment.  The  facts  of  the  case 
were,  that  after  the  rendition  of  the  judgment,  plaintiff  promised  to  give 
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credit  for  a  pftynMnt  made  prior  to  the  jadgment.  This  the  defendant  was 
allowed  to  piove,  and  the  evidence  was  held  admiMihle,  on  the  ground  that  it 
showed  a  state  of  facts  which  constitated  a  sufficient  consideration  for  the 
promise  made  by  plaintiff,  and  that  snch  amonnt  wss  to  be  treated  as  money 
pnid  upon  the  judgoient. 

Actions  and  Defensbs  in  Cokfuot  with  Judomkrts. — **  Defenses  and 
causes  of  action  once  presented  can  not  be  aoain  asserted  in  another  suit  with- 
out a  violation  of  the  principles  of  re$  jvdicaia.  But  the  obstinacy  with 
which  litigants  press  their  claims  upon  the  attention  of  the  courts  is  such 
that  it  is  not  uncommon  for  matters  once  fully  determined  to  be  again  made, 
or  at  least  attempted  to  be  made,  the  subjects  of  judicial  inquiry.  Some- 
times the  circumstances  attending  the  former  decision  are  such  as  to  render 
the  law  of  res  judiceUa  apparently  a  matter  of  great  injustice.  Hard  cases 
have  long  been  characterized  as  the  quicksands  of  the  law.  Such  cases  are 
quicksands  in  which  the  law  of  res  judiccUa  sometimes  sinks  so  far  that  the 
judges  are  entirely  unable  to  see  it,  or  even  to  remember  it.  Qenerally,  how- 
ever, such  is  not  the  case;  and  the  instances  are  comparatively  few  in  which 
any  cause  of  action  or  defense  is  allowed  to  prevail  where  it  is  inconsistent 
with  the  facts  necessary  to  uphold  any  previous  adjudication  between  the 
same  parties.  Therefore  a  plainti£f  taking  judgment  for  too  small  a  sum, 
without  the  fraud  or  fault  of  his  adversary,  can  not  maintain  a  subsequent 
action  to  recover  the  remainder,  nor  can  a  defendant  avoid  the  effect  of  a 
judgment  against  him  by  showing  that  the  debt  on  which  it  was  based  was 
void  for  want  of  consideration,  or  that  such  debt  had  been  merged  in  a 
former  judgment:"  Freeman  on  Judg.,  3d  ed.,  sec.  284  a;  citing  Ewing  y. 
McNeury,  20  Ohio  St.  316;  Lewia  v.  ArmAtwig,  45  Ga.  131. 

Suits  fob  Moket  Paid  on  Judgments  where  Defenses  were  Con* 
CEALED. — In  an  early  case  as  far  back  as  1760,  Lord  Mansfield  permitted 
a  party  to  recover  money  paid  by  him  on  a  judgment  where  it  was  impossible 
for  him  to  set  up  his  defense  in  the  court  in  which  the  judgment  was 
recovered,  and  where  the  compulsion  of  payment  was  certainly  iniquitous: 
Alosea  v.  Mcu^erlan,  2  Burr.  1005;  but  that  case  was  afterwards  overruled  by 
Lord  Kenyon  in  MarrioU  v.  Hampton,  7  T.  R.  269.  It  was  there  held  that 
an  action  could  not  be  maintained  to  recover  money  paid  under  a  judgment 
by  reason  of  a  subsequent  discovery  of  evidence  showing  that  the  judgment 
should  never  have  been  obtained.  Lord  Kenyon  said:  '*I  am  afraid  of  such 
a  precedent.  If  this  action  could  be  maintained,  I  know  not  what  cause  of 
action  could  ever  be  at  rest.  After  a  recovery  by  process  of  law  there  must 
be  an  end  of  litigation;  otherwise  there  would  be  no  security  for  any  person. 
I  can  not  therefore  consent  even  to  grant  a  rule  to  show  cause,  lest  it  should 
seem  to  imply  a  doubt.  It  often  happens  that  new  trials  are  applied  for  on  the 
ground  of  evidence  supposed  to  have  been  discovered  after  the  trial,  and  they 
are  as  often  refused;  but  this  goes  much  further.**  The  doctrine  is  well 
settled  now  that  a  stdt  for  money  paid  on  a  judgment  where  the  defense  to 
the  action  has  been  concealed  or  was  not  made  when  opportunity  was  offered 
can  not  be  maintained.  Thus  a  vendor  sold  some  wheat,  receiving  part  of 
the  purchase  money  to  bind  the  bargain,  but  failed  to  deliver  it.  The 
vendee  brought  suit  for  the  non-delivery,  and  recovered  judgment  for  the 
full  value  of  the  wheat.  The  vendor  then  sued  the  vendee  for  the  price  of 
the  wheat;  but  it  was  held,  the  action  could  not  be  maintained,  for  the  dam- 
ages could  have  been  properly  adjusted  in  the  former  suit,  had  the  vendor 
insisted  upon  it.  Not  having  done  so,  he  could  not  recover  in  this  action: 
Z>ey  V.  Dax,  24  Am.  Dec.  137.    So  too  where  the  liolder  of  a  note  overdns^ 
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for  a  valid  oonrideration,  agreed  not  to  sue  the  debtor  for  a  limited  time,  and 
in  violation  of  such  agreement  commenoed  a  rait  on  the  note  before  the 
expiration  of  the  time  agreed  on,  it  was  held  that  the  remedy  of  the  debtor 
was  to  set  np  the  agreement  by  way  of  defense  to  the  action,  and  that  he 
could  not  sustain  an  action  on  his  part  for  a  violation  of  the  agreement: 
Pearl  v.  WelU,  6  Wend.  291;  WhUe  v.  Ward  et  ai.,  9  Johns.  232;  Ccmftld  v. 
Monger y  12  Id.  347.  And  it  makes  no  difference  that  the  defense  was  not 
known  and  could  not  have  been  known  to  the  defendant:  Homer  v.  F^sKt  11 
Am.  Dec.  218;  First  Preebyterian  Church,  v.  New  Orleana,  30  La.  Ann.  259. 
But  '*the  general  rule  that  the  law  will  not  allow  money  paid  upon  legal 
process  to  bo  recovered  back  does  not  apply  where  the  transaction  is  res  inter 
aliaa  acta.  The  assignee  of  a  bankrupt  not  being  in  privity  with  him  may 
recover  money  taken  from  the  bankrupt  under  execution  after  his  act  of 
bankruptcy:**  Freeman  on  Judgments,  sec.  288;  FoIUUy.  IJoppe,  6  C.  B.  243; 
PhiUipa  v.  Hunter,  H.  Black.  402. 

Suits  fob  Payments  not  Credited,  and  for  Credits  not  Allowed. — 
The  general  rule  that  a  judgment  on  the  merits  by  a  court  of  competent  juris' 
diction  is  conclusive  on  the  parties,  has  been  somewhat  relaxed  in  a  few  hard 
cases  where  payments  made  before  judgment  have  not  been  properly  cred« 
ited,  or  where  proper  credits  havanot  been  allowed;  but  they  are  evidently 
in  contradiction  of  the  principle  on  which  the  general  rulo  is  based.  Thus 
where  an  attorney  received  a  partial  payment  from  a  debtor  on  a  note  left 
with  him  for  collection,  and  paid  it  over  to  the  creditor  without  Indorsing  it, 
and  afterwards  took  judgment  for  the  whole  amount,  he  was  held  liable  to 
the  debtor  for  the  amount  received:  Fowler  v.  Shearer,  7  Mass.  14.  And  in 
a  later  case  the  same  prinoiple  was  applied,  though  there  the  plaintiff  him- 
self received  the  payment.  The  court  say:  "Here  the  creditor,  by  his  own 
fault,  recovered  judgment  for  the  whole  debt  when  a  part  of  it  had  been  paid. 
It  was  his  duty  to  have  credited  the  sum  paid  on  the  note,  and  not  having  dona 
so,  he  is  considered  as  retaining  the  money  for  the  use  of  the  debtor.  The 
plaintiff  might  well  lie  by  and  suffer  judgment  by  default,  relying  upon  a 
deduction  of  the  sum  paid  before  judgment:"  Jiov?e  v.  Smith,  16  Id.  306.  But 
the  principle  was  restricted  in  a  subsequent  case  to  cases  where  a  trust  and 
confidence  existed  between  the  parties,  which  the  defendant  in  the  first  suit 
acted  upon,  and  such  as  was  deemed  sufficient  to  excuse  his  neglect  in  avail- 
ing himself  of  the  payments  by  way  of  defense  to  the  former  action:  Loring 
V.  Mansfield,  17  Id.  394.  And  in  the  still  later  case  of  Stephens  v.  Howe^  127 
Id.  164,  evidence  that  before  the  judgment  was  rendered  the  claim  on  which 
it  was  founded  was  in  part  satisfied  was  held  incompetent  while  the  judg- 
ment remained  unreversed.  In  some  respects  the  case  of  Holland  v.  Cooh,  10 
Tex.  244,  is  similar.  This  was  a  suit  on  a  promissory  note  claiming  the 
amount  due  on  its  face,  without  mention  of  indorsed  credits.  Judgment 
went  by  default  for  the  whole  amount  of  the  note,  but  upon  appeal  it  was 
held  that  the  assessment  should  have  been  for  the  real  indebtedness,  making 
due  allowance  for  the  credits  indorsed.  And  following  the  suggestion  offered 
in  this  case,  the  court  held  that  where  an  action  was  brought  in  Texas  on 
a  judgment  rendered  in.  Kentucky,  the  defendant  should  be  permitted  to 
prove  that  pending  the  former  suit  he  had  paid  part  of  the  demand  on  which 
it  was  based,  had  reposed  confidence  in  the  then  plaintiff  that  the  payment 
would  be  properly  credited,  but  that  no  credit  thereof  had  been  made:  C7ay 
V.  Clay,  13  Id.  195.  In  Sn^h  v.  Weeks,  26  Barb.  463,  where  W.  commenced 
proceedings  against  S.,  under  the  mechanic's  lien  law,  and  recovered  a  judg- 
ment for  the  amount  of  his  aooonnt  by  default,  without  giving  S.  credit  for 
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the  amoant  of  a  receipt  and  an  order  which  S.  had  paid  to  him,  it  was  licM 
that  S.  might  maintain  an  action  against  W.  to  recover  the  amount  so  paid; 
bnt  this  case  was  specially  overrnled  in  Binek  v.  Wood,  43  Id.  315,  and  the 
opposite  doctrine  maintained.  Bat  if  after  the  rendition  of  a  judgment  any 
facts  occur  making  it  clear  that  the  judgment  should  not  be  enforced,  relief 
may  be  given  in  eqnity,  or  an  action  for  money  had  and  received  may  be 
maintained:  Smith  v.  McCluskey,  45  Id.  610. 

Suits  fob  Obtaikino  Judoments  bt  Fraud,  Conspiract,  ob  Pebjvbt. — 
"The  policy  of  the  law  forbidding  that  a  matter  once  adjudicated  shall  b« 
drawn  in  issue  while  the  former  adjudication  remains  in  force  does  not  per^ 
mit  the  prosecution  of  an  action  for  obtaining  a  judgment  by  false  and  fraud- 
ulent practices:  HUUborough  v.  Nichols,  46  N.  H.  370;  or  by  false  and  forged 
evidence:  PhiL  Ev.,  Cowen,  Hill  &  Edwards*  note  265.  Neither  can  a  party 
against  whom  a  judgment  has  been  recovered  sustain  an  action  against  hia 
adversary  and  the  witnesses  for  damages  occasioned  by  their  conspiring  to- 
gether and  procuring  a  judgment  by  fraud  or  perjury,  as  long  as  the  judgment 
remains  in  force  and  unreversed;  because  the  charges  made  in  the  second  ao- 
tion  are  conclusively  negatived  by  the  former  adjudication:  Dunlap  v.  Gild* 
den,  31  Me.  435,  citing  Damport  v.  Sympson,  Cro.  Eliz.  520,  and  Eyres  v. 
Sedgewieke,  Cro.  Jac.  601.  Where,  in  process  of  foreign  attachment,  a  judg- 
ment has  been  entered  discharging  the  trustee  on  his  disclosure,  the  plaintiff 
can  not  sustain  an  action  on  the  case  against  the  trustee  for  obtaining  his  dis- 
charge by  falsehood  or  fraud  in  his  disclosure,  and  by  fraudulent  coUnsian 
with  the  principal  defendant.  The  action  against  the  trustee  would,  if  it 
were  allowable,  involve  a  re-examination  of  the  questions  determined  by  liia 
discharge  when  summoned  in  the  former  suit:"  Freeman  on  Judgments,  see 
289,  citing  to  last  point  Lf/ford  v.  De  MerriU,  32  N.  H.  234.  But  in  Ken- 
tucky it  was  held  that  money  coerced  from  defendant  by  a  judgment  procured 
by  fraud  might  be  recovered  back  by  a  suit  in  equity  without  vacating  or  set- 
ting aside  the  original  judgment:  EUis  v.  Kelly,  8  Bush,  621;  West  v.  Kerby, 
4  J.  J.  Marsh.  56. 

Monet  Paid  fob  Usubious  Intebest,  included  in  a  judgment  which  de- 
fendant has  satisfied,  can  not  be  rerovered  back  in  an  action  for  it,  even  in 
Massachusetts,  where  the  law  with  reference  to  the  conclusiveness  of  judg- 
ments is  less  strict  than  elsewhere:  ThcUcher  v.  Oammon,  12  Mass.  268,  and 
see  principal  case,  sujjra.  And  the  fact  of  usury,  whether  pleaded  as  a  de- 
fense or  not,  is  conclusively  negatived  by  a  decree  of  foreclosm'C,  including 
the  interest  in  the  judgment:  Heath  v.  liraekleton,  20  Wis.  320. 

Right  ov  Election  to  Defend  ob  Sue  afteb  Judgment  pob  Matteb  op 
Defense. — A  purchaser  of  goods  having  paid  for  them,  pa4:tly  in  cash  and 
partly  by  his  negotiable  promissory  note,  discovered  that  he  had  paid  for  more 
than  he  had  received,  but  nevertheless  suffered  judgment  to  be  recovered  against 
him  by  the  vendor  in  an  action  upon  the  note,  without  objecting  that  the  con- 
sideration had  partly  failed.  He  then  brought  an  action  to  recover  back  the 
amount  overpaid,  and  the  action  was  sustained,  on  the  ground  that  giving  the 
note  being  a  payment,  a  cause  of  action  accrued  to  him  immediately,  which 
was  independent  of  the  judgment  on  the  note:  WhUcomb  v.  Willianis.  4 
Pijk.  228. 

CoNCLUSiYENESS  OF  JUDGMENTS:  See  King  V.  Chase,  41  Am.  Dec.  675| 
SwigaH  v.  Harher,  39  Id.  418;  Bnuth  v.  Tupper,  43  Id.  483;  Eastmom  v. 
Cooper f  26  Id.  600,  and  note;  BimtUr  v.  Dawson,  39  Id.  430,  and  note. 
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Dole  v.  Wabben. 

[S3  Uaom,  M.] 
OCHRTBaTT  MAT  BlOOTXB  CONTBIBUTION  AOAZK8T  AlTOZBSft lorBMMMJ paid 

titer  defendint's  difchftrge  in  baakmptcy,  thoagh  tlie  obligfttioii  on 
which  they  were  oo-Buretiei  was  payable  befoie  petitaon  in  baakmptfly 
WM  filed. 

JcsoKXNT  AOAUfgr  Okb  C0-8USXXT  EsTiTiMa  Him  to  OonTBiBimox, 
thoagh  the  other  co-Muety's  name  waa  atricken  oat  by  the  plaintiff  in 
the  suit  on  the  bond  to  which  the  co-sniBties  had  signed  their  aaaiet. 

DnoHABOx  IN  Bankbuftot  dois  not  Affxci  Cuomb  80  UNcneranr  that  thej 
can  not  be  proved  up  against  the  estate  of  the  bankmpt. 

Assumpsit.  Plaintifif  and  defendant,  with  two  others,  became 
sureties  for  one  Lancy.  In  November,  1842,  defendant  peti- 
tioned to  become  a  bankrupt,  and  on  the  thirteenth  of  Decem- 
ber following  was  so  decreed  to  be,  but  was  not  discharged 
until  January,  1844.  Pending  the  proceedings  in  bankruptcy, 
and  the  day  previous  to  the  decree  of  bankruptcy  of  defendant, 
an  action  on  the  bond  on  which  plaintiff  and  defendant  were 
sureties  was  commenced.  After  the  decree  of  bankruptcy,  de- 
fendant's name  was  stricken  from  the  papers  in  the  action  on 
the  bond.  Judgment  was  recovered  and  paid  by  plaintiff.  The 
suit  was  brought  to  recover  one  fourth  part  of  the  payment 
made  by  him.    Judgment  for  plaintiff. 

Jetoctt  and  Grofbyy  for  the  plaintiff. 

Eobbs,  for  the  defendant. 

By  Court,  Tenitet,  J.  The  facts  reported  in  this  case  bring 
it  within  the  principle  of  the  cases  of  Woodard  v.  Herbert  ei  oZ., 
24  Me.  858,  and  Ullia  v.  Ham,  28  Id.  885.  The  claim  of  the 
plaintiff  was  one,  which  might,  by  possibility,  exist  at  a  future 
time,  when  the  defendant  filed  his  petition  to  become  a  bank- 
rupt, and  when  he  was  decreed  to  be  such;  but  it  was  then  so 
uncertain,  that  it  could  not  have  been  proved  as  a  claim  against 
the  bankrupt's  estate,  and  was  not  discharged  by  his  certificate. 

The  voluntary  discontinuance  as  to  Warren  by  Whitman  in 
the  suit,  upon  the  bond  against  Lancy  and  his  sureties,  can  not 
relieve  him  from  liability  to  contribution.  This  discharge  from 
the  action  was  the  act  of  one  who  was  fully  empowered  by  the 
statute  to  make  it,  on  the  payment  of  costs,  and  could  not  have 
been  controlled  therein  by  the  plaintiff.  The  obligation  of  the 
defendant  to  th^  plaintiff,  now  sought  to  be  enforced,  arises 
under  a  contract  entered  into  at  the  time  the  bond  was  executed. 
By  becoming  sureties  on  the  bond,  each  impliedly  promised  all 
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the  others^  that  he  would  faithfully  perform  his  part  of  the  con- 
tract entered  into  by  the  obligors,  pay  his  proportion  of  loss 
arising  from  the  total  or  partial  insolvency  of  the  principal, 
and  to  indemnify  them  against  any  damage  by  reason  of  his 
neglecting  to  do  so:  Howe  t.  Ward^  4  Greenl.  195.  This  con- 
tract betweeu  die  sureties  was  entirely  unafiEected  by  the  omis- 
sion of  Whitman  to  prosecute  the  suit  against  the  defendant. 
As  long  as  he  was  able  to  obtain  a  judgment  against  the  prin- 
4^ipal,  the  plaintiff  and  another  of  the  sureties,  and  upon  that 
judgment  received  a  payment  from  the  plaintiff,  the  event  had 
happened,  in  which  the  defendant  had  failed  to  fulfill  his 
promise  to  the  plaintiff  and  to  his  damage.  Whether  the 
defendant  would  have  been  still  liable  on  the  bond,  after  the 
suit  was  discontinued,  for  any  balance  which  might  remain 
due,  is  not  a  question  that  we  are  called  upon  in  this  action  to 
decide.  The  plaintiff  having  paid  money,  or  its  equivalent, 
on  account  of  his  joint  suretyship  with  the  defendant,  is  entitled 
to  recover  one  quarter  part  of  the  same  from  him,  according  to 
the  agreement  of  the  parties. 
Defendant  defaulted. 

Thk  pBnroiFAL  cask  is  cttbo  to  the  point  that  a  diaeharge  in  ba&krnptcy 
will  not  avail  as  a  defense  where  sait  is  brought  by  a  surety  of  defendsat  ion 
tagmiey  advanced  as  suoh  surety  for  his  use  and  benefit,  in  Lew%8  v.  Brcwn^  41 
Me.  151.  In  Reed  y.  Pierce,  36  Id.  157,  the  principal  case  is  cited,  argrundo^ 
to  the  point  that  to  a  claim  founded  on  a  covenant  of  Tnirranty  against  the 
lawful  claims  of  all  persons,  and  proved  by  an  eviction  which  occurred  subsa> 
4uently  to  the  prooeedings  in  bankruptcy,  the  dischaxge  in  bankruptcy  is  no 
defense. 

KiOHT  OF  Ck>NTKiBnnoN  Exists  betwbsn  Joistf  Makers  of  a  promissory 
note  in  favor  of  one  who  has  paid  the  whole  thereof,  though  the  remedy  of 
the  holder  against  the  maker  is  barred:  Peaalee,  Adm'r,  v.  Breed,  34  Am. 
Dec.  178.  And  generally,  as  to  contribution  between  indorsers  or  sureties, 
see  note  to  Aihen  ▼.  BaarUey,  42  Id.  402,  and  note  to  Morrison  v.  PoynU,  32 
Id.  96. 

SuiLiTr  ov  Insolyxnt  Debtor  is  EsrmxD  to  Contribution  from  his  co- 
aureties,  and  if  all  are  solvent,,  each  is  liable  for  hia  share  of  the  sum  ad- 
vanced by  one  to  relieve  them  of  the  common  burden:  Preaten  ▼.  Pretion,  47 
Am.  Deo.  717. 

DnfAHDS  NOT  DiBOHABOXD  BT  Babxbuftot.—- A  discharge  in  bankniptoj 
does  not  release  a  debt  not  included  in  the  insolvent  schedule:  BusaeU  y» 
BogerSf  13  Am.  Dec.  326.  And  until  demand  has  been  made,  the  liability  of 
one  who  has  received  money  to  the  use  of  another  is  not  a  "  debt"  within  the 
meaning  of  the  act  dischaxging  insolvent  debtors  from  their  "debts,"  etc  ; 
Pease  v.  Folger,  7  Id.  213.  Nor  is  an  indorser  a£BMted  by  the  maker's  dis- 
charge under  the  insolvent  laws  of  New  York,  where  he  became  diazgeabla 
on  the  note  before  such  discharge,  but  did  not  pay  the  debt  until  afterwardi 
AindU  V.  Wilton,  17  Id.  632. 
Am.  Dso.  Tol.  Ln— 41 
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MOOBE,   ADM'By   V.  PhILBRIOK. 

laa  Uajme,  loa.] 

Pbobatb  Judob  has-  hot  JuxiSDionoN  to  grant  admmistration  upon  the 
estate  of  a  penon  whose  domicile  at  the  time  of  hia  decease  was  not 
within  the  county  in  which  he  is  Jadge. 

Waitt  ov  Jcbisdiotion  Appbabivo  ur  thx  Same  Rioobd  which  shows  » 
grant  of  adminstration  is  oonolnsiTe  against  the  validity  of  sach  grant. 

Iv  AN  AoBBBD  9tats  OF  Faots  TBI  Fbinoiplb  18,  if  there  be  no  special 
limitation  in  the  statement,  that  the  defendant  is  to  have  judgment 
if  the  faots  would  verify  any  plea  which  would  be  a  bar  to  the  ac- 
tion. 

AssuHPSiT.  The  case  was  submitted  on  facta  agreed.  The 
opinion  sufficiently  states  the  facta. 

O.  M.  Weston,  for  the  plaintiff. 
Morrison,  for  the  defendant. 

By  Court,  Wslls,  J.  By  statute,  chapter  105,  section  8,  a 
Judge  of  probate  has  power  to  grant  administration  upon  the 
estate  of  a  person  who,  at  the  time  of  his  decease,  resided  in 
the  county  within  which  the  judge  has  authority  to  exercise  his 
jurisdiction.  And  where  it  is  granted  upon  the  estate  of  one 
who  had  his  domicile  in  this  state  at  the  time  of  his  decease,  in 
a  county  where  he  did  not  reside,  such  administration  is  void. 
If  a  judge  of  probate  has  no  jurisdiction  over  the  case  upon 
which  he  undertakes  to  adjudicate,  his  proceedings  by  the  com* 
mon  law  are  coram  non  judice,  and  have  no  binding  force  upon 
any  one:  Holyoke  t.  Easkins,  5  Pick.  20  [16  Am.  Dec.  872]; 
S.  C,  9  Id.  259;  Gidls  v.  HasHns,  9  Mass.  548;  Sigoumey  y. 
Sibley,  21  Pick.  101  [82  Am.  Dec.  248]. 

The  plaintiff  was  appointed  administrator  upon  the  estate  of 
Abraham  Moore  by  the  judge  of  probate  for  the  county  of  Pe- 
nobscot, and  by  the  same  record  it  appears  that  the  deceased,  at 
the  time  of  his  death,  resided  in  the  county  of  Piscataquis. 
The  judge  of  probate,  therefore,  for  the  county  of  Penobscot^ 
had  no  authority  to  make  the  appointment. 

A  recovexy  in  this  case  would  not  protect  the  defendant  from 
an  action  brought  by  a  rightful  administrator.  The  twenty- 
second  section  of  the  statute  before  mentioned,  which  prohibits 
the  jurisdiction  of  judges  of  probate  from  being  contested  in 
certain  cases,  excepts  from  its  operation  those  in  which  "  the 
want  of  jurisdiction  appears  on  the  same  record."  Such  want 
of  jurisdiction  appearing  on  the  same  record,  which  exhibits  the 
appointment  of  the  plaintiff  as  administrator,  is  jdecisive  against 
his  right  to  maintain  this  action. 
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It  is  contended,  on  the  part  of  the  plaintiff,  that  the  objec- 
tion made  lyy  the  defendant  should  have  been  taken  in  abate- 
ment- The  case  is  presented  for  decision  upon  a  statement  of 
facts,  inthout  any  stipulation,  that  it  shall  be  made  to  depend 
upon  the  pleadings,  or  that  their  effect  shall  be  controlled  by 
ihem. 

In  such  position  of  the  case,  the  rule,  as  laid  down  in  Oardiner 
r.  NuUing,  5  Greenl.  140  [17  Am.  Dec.  211],  is,  that  "  in  an 
agreed  state  of  facts,  the  principle  is,  if  there  be  no  special  lim- 
itation in  the  statement,  that  the  defendant  is  to  have  judgment, 
if  the  facts  would  verify  any  plea  which  would  be  a  bar  to  the 
action." 

But  the  facts  in  this  case  do  show  a  bar  to  the  action,  and 
might  be  received  in  evidence  under  a  plea  in  bar:  Steams  v. 
Bumham^  5  Greenl.  261  [17  Am.  Dec.  228];  Langdon  el  aL, 
Adm'rs,  v.  FoUer,  11  Mass.  818;  1  Ch.  PI.  485.  The  plaintiff  has 
no  cause  of  action  against  the  defendant,  either  on  this  or  any 
other  writ,  and  such  ground  of  defense  is  properly  pleadable  in 
bar:  Jewett  v.  Jeweti,  Adm'x,  5  Mass.  275.  We  do  not  mean  to 
say  that  the  pleas  which  were  filed  were  inappropriate  to  the 
defense,  but  that  the  case  does  not  require  their  examination. 

According  to  the  agreement  of  the  parties,  a  nonsuit  must  be 
entered. 

Plaintiff  nonsuit. 

Thk  principal  0A8B  IS  ciTXD  in  Maehku  Hotel  Co.  ▼.  lUher,  56  Me.  323, 
to  the  point  that  where  a  case  goes  np  on  an  agreed  statement  signed  by 
oonnsel,  and  without  any  stipulation  that  the  determination  shall  be  influ- 
enced by  the  pleadings,  the  defendant  is  to  have  judgment,  if  the  facts  would 
verify  any  plea  which  would  be  a  bar  to  the  action. 

Probate  or  Wnx  or  Lsttkrs  of  Administration,  when  void  for  want  of 
Jurisdiction:  See  note  to  /IsAer  v.BeuaeU,  33  Am.  Deo.  239  etseq.,  where  the 
subject  is  discussed  at  length;  also  note  to  Oreen  r,  OreighUmt  48  Id.  744. 


DWIKEL  V.   SOPER. 

[33  ILkiinE,  119.] 

RsASOVABLK  NoTioB  TO  DEBTORS  TO  Chooss  Apfraiseb  will  be  pTssumod 
by  the  court  from  the  sheriff's  return  that  such  notice  was  given. 

Bharbs  of  Joint  Debtors  Holding  Estate  in  Common  need  not  be  ap- 
praised separately. 

Bbllino  too  Much  Land  under  Levy,  by  the  value  of  one  cent  and  three 
mills,  will  not  vacate  the  levy. 
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Wbit  of  entiy.  The  demandimt  claimad  litle  under  a  levy 
made  upon  aa  eseention  againet  def eiiduit.  Defendant  qlaimed 
tbe  levy  vma  invaKd.    The  opinion  etatee  the  other  faete. 

nUliard,  for  the  defendant. 

Peters,  for  the  plaintiff. 

Bj  Court,  SsEPunr,  O.  J.  The  title  of  the  demandant  de- 
pends upon  the  yalidity  of  a  levy  made  upon  the  ptemiees.  The 
objections  to  it  axe: 

1.  That  reasonable  notice  vma  not  given  to  the  debtors  to 
choose  an  appraiser.  The  return  made  by  the  officer  states  the 
facts  respecting  the  notice,  and  that  it  was  a  reasonable  one.  The 
statute,  chapter  94,  section  6,  requires  that  a  debtor  should  be 
allowed  a  reasonable  specified  time  within  which  to  appoint  an 
appraiser.  The  return  states  that  one  of  the  debtors  resided 
upon  the  premises,  and  the  other  within  half  a  mile  of  them. 
That  be  left  written  notices  at  their  respective  dwelling-houses, 
4it  ten  of  the  clock  in  the  forenoon,  to  choose  an  appraiser  to 

.make  the  appraisement  at  five  of  the  dock  in  the  afternoon  of 

;  the  same  day.  If  the  return  of  the  officer  were  not  conclusive, 
the  court  could  not  decide  that  there  was  not  a  reasonable  time 
allowed. 

:2.  The  second  objection  is,  that  the  share  of  each  debtor  in 
the  common  estate  was  not  appraised  sepaiately.    There  is 

'  nothing  in  the  levy  which  could  have  the  effect  to  change  the 

'  character  of  the  estate  when  redeemed.  Both  portions  of  the 
estate  being  united  in  the  creditor,  the  tenancy  in  conmion 
would  cease,  when  it  was  not  redeemed.  Equal  shares  of  a 
common  estate  must  of  necessity  be  of  equal  value. 

8.  The  Ihird  objection  is,  that  the  value  of  the  estate  exceeded 
by  the  sum  of  one  cent  and  three  mills  the  amount  of  the  debt, 
£0sts,  and  fees. 
Hn  the  case  of  Boyden  v.  Moore,  5  Mass.  865,  it  was  said,  "  if 

.^ny  sum  large  enough  to  be  discharged  in  the  current  coin  of 
the  country  is  a  trifle,"  "  it  will  be  difficult  to  draw  a  line,  and 
say  how  hurge  a  sum  must  be  not  to  be  a  trifle."  This  was  said 
in  a  course  of  reasoning  to  show  that  forty-one  cents  could  not 
be  disregarded  as  a  trifle.     And  in  the  same  case  it  is  said  that 

■'  a  verdict  would  not  be  set  aside  to  relieve  a  'party  against  an 
error  of  forty  cents,  and  this  term  appears  to  have  been  used  to 
designate  the  error  before  named,  of  forty-one  cents. 

In  the  case  of  Erne  v.  Merriam,  2  Oreenl.  875,  the  taxes  aa- 

^aessed  exceeded  by  eighty-seven  cents  the  amount  authorized  by 
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law,  and  the  decision  was,  that  the  excess  did  not  fall  within, 
the  maxim,  De  mintiitts  non  curd  lex.  The  case  of  Boydoi  r^ 
Moore  was  referred  to  with  approbation. 

In  the  case  of  HwnHngton  t.  Winchell^  8  Oonn.  45  [20  Am» 
Dec.  84],  the  title  depended  npon  the  yalidity  of  levies  made  to- 
satisfy  two  executions.  The  Talne  of  the  estate  exceeded  the- 
amount  to  be  paid,  in  one,  ten  cents,  and  in  the  other,  seyen-^ 
teen  cents.  The  maxim  was  considered  to  be  applicable  ta 
tbase  sums,  and  the  levies  were  held  to  be  valid. 

In  the  case  of  Spencer  y.  Champion^  9  Conn.  5S7,  the  yalne- 
^cceeded  by  fourteen  cents  the  amount  to  be  paid,  and  the  lery- 
was  sustained. 

In  the  case  of  PickeU  y.  Breckenridge,  22  Pick.  297  [S3  Am. 
Dec.  745],  the  value  of  the  estate  exceeded  by  three  dollars  \h» 
amount  to  be  paid,  and  it  was  decided  to  be  invalid. 

An  amount  which  can  not  be  paid  in  any  legally  current  coin^ 
of  the  country  must  of  course  be  disregarded. 

A  literal  application  of  the  maxim  would  authorize  the  court 
to  disregard  also  in  the  estimate  of  value  one  of  the  least  of  th#. 
ourrent  coins. 

Tenant  defaulted. 

Officeb's  RsTuaN,  whkbx  Returx  is  Ebquhubd  bt  Law,  is  the  only- 
proper  evidence  of  what  has  been  done  by  him  thereunder,  and  no  omissioa- 
therein  of  any  fact  may  be  supplied  by  other  proof:  Fairfidd  v.  Patn«,  41  Am. 
Dec.  So7.  And  the  return  is  oondusive  on  the  parties  as  to  the  facts  tliereua 
set  forth  as  &r  as  the  particular  acti<m  is  ooncemed:  Knowles  r.  Lord,  S4  Id^ 
525;  but  see  Jonee  r,  Commereial  Bank  qf  Columbu^  35  Id.  419,  where  it  waa 
held  tliat  a  return  of  process  by  a  sheriff  would  not  preclude  the  defendant, 
from  showing  that  he  had  no  notice  of  the  action. 

Salb  07  MoBB  THAN  ENOUGH  Land  TO  Satistt  JUDGMENT  is  generally- 
considered  void,  especially  if  part  oould  easily  have  been  sold  for  sufficient-tft 
satisfy  the  execution  debt,  and  will  generally  be  set  aside  in  equity:  PaUermm  v^ 
Cameal,  13  Am.  Deo.  208;  Heed  v.  Carter,  26  Id.  422;  Berry  ▼.  CfriffUh,  18  IcL 
309;  GroffT,  Jtmes,  22  Id.  645.  In  the  latter  case,  however,  it  was  said  that 
the  statutory  provision  that  no  more  T«al  estate  should  be  sold  than  should 
appear  to  be  necessary  to  satisfy  an  execution  was  directory  only,  and  thougib* 
not  complied  with,  a  sale  to  a  honajide  porcbaaer  would  nevertheless  be  vali^ 
In  PichUt  V.  Breckenridffe,  33  Id.  745,  an  exoess  of  three  dollars  in  the  aj^ 
praised  value  of  land,  set  off  under  an  execution  over  the  amount  of  the  ej 
sution,  was  held  to  avoid  the  levy. 
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MoLauohlin  V,  Shephebd. 

[33  XAm,  143.] 

Thcvo,  WITH  Bond  to  Begoktet  upon  performaiioe  of  oertain  oooditioiii,  U 

a  mortgage. 
Actual  Possession  under  Ukbeoistered  Deed  is  Konci  to  snbwqneat 

puFchaaers  of  the  prior  conveyance. 
Subsequent  Purchase  with  Notice  of  Unrecorded  Boim  OR  Dmuftairaa 

is  not  valid  as  against  it. 
Attaohino  Creditor  is  Chargeable  with  Notice  in  tlia  Muna  lUBMr 

and  with  like  effect  as  a  subsequent  purchaser. 
Mortgagee's  Interest  in  Land  is  not  Attachable  or  rabjaot  to  Wff  on 

exeoution. 

Ehtrt.     The  opinion  states  the  facts. 

</.  Godfrey  and «/.  and  M.  L.  Appleton,  for  the  plaintiff. 

Culling,  for  the  defendant. 

By  Court,  Howard,  J.  The  tenant  owned  and  occnpied  the 
demanded  premises  consisting  of  a  house  and  lot  in  Bangor, 
and  conyejed  them  by  an  absolute  deed  to  Wellington,  June  2, 
1838.  He  took  from  Wellington  a  bond  under  seal,  of  the  same 
date,  and  executed  at  the  same  time,  to  reconvey  the  premises 
within  three  years,  upon  the  surrender  of  the  notes,  then  given 
for  the  consideration  of  the  conveyance,  and  upon  a  repayment 
of  such  sums  and  interest  as  might  have  been  paid  by  the 
grantee.  The  deed  was  recorded  June  30, 1838^  but  the  bond 
was  not  recorded  until  November  20, 1843.  Wellington  did  not 
enter  into  the  possession  of  the  premises,  but  the  tenant  and 
his  family  resided  on  and  occupied  them  some  time  prior  to  and 
ever  since  June  18,  1838.  A  creditor  of  Wellington  attached 
the  premises  in  a  suit  on  a  demand  accruing  and  due  before 
1838;  obtained  judgment  and  execution,  and  levied  upon  them 
January  12, 1847,  and  conveyed  his  titie  and  interest  to  the  de- 
mandant. Wellington  did  not  pay  any  portion  of  his  notes  for 
the  consideration,  but  the  tenant,  within  the  three  years,  re- 
quested of  him  a  reconveyance,  offering  to  give  up  the  notes 
specified  in  the  bond,  and  in  compliance  with  its  conditions. 
The  deed  and  bond,  being  a  part  of  the  same  transaction,  con< 
etituted  a  mortgage  between  the  parties,  but  whether  it  can  be 
regai'ded  as  such  against  the  attaching  creditor  is  the  question 
presented  by  the  report.  A  subsequent  purchaser  of  real  estate, 
who  had  notice,  at  the  time  of  his  purchase,  of  a  prior  unregis- 
tered deed,  can  not,  upon  the  strength  of  his  prior  registry, 
defeat  the  unrecorded  deed.     The  notice  to  him  has  all  the  effect 
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of  a  prior  registry,  and  is  alike  effective,  whether  it  be  express 
or  implied.  This  doctrine  has  been  so  fully  discussed  in 
English  and  American  courts,  and  so  frequently  affirmed,  that 
it  may  be  considered  as  established  law. 

It  has  been  held  that  possession  by  one,  of  an  improved 
estate,  under  an  unregistered  deed,  is  notice  to  a  subsequent 
purchaser,  of  the  prior  conveyance;  and  that  such  possession  is 
sufficient  to  put  the  subsequent  purchaser  upon  an  inquiry  into 
the  title  which  he  is  about  to  purchase  from  a  person  who  is  not 
in  possession.  If  he  make  the  inquiry,  the  presumption  of  law 
is,  that  he  ascertains  the  true  state  of  the  titie;  or  if  he  neglect 
it,  and  purchases,  there  arises  in  either  case  the  presumption  of 
a  fraudulent  intention  in  effecting  the  purchase:  Webster  v.  Mad" 
dox,  G  Greenl.  258;  MaUliews  v.  DemerriU,  22  Me.  312;  Trow- 
bridge's  reading  of  the  Province  Law,  of  9  Wm.  III.,  c.  7;  3 
Mass.  573;  Farmworth  v.  ChUds,  4  Id.  G38  [3  Am.  Dec.  249 J; 
Norcross  v.  Widgery,  2  Id.  508;  Davis  v.  Blunt,  6  Id.  489  [4  Am. 
Dec.  168];  PreacoU  v.  Heard,  10  Id.  60;  McMechan  v.  Oriffing, 
3  Pick.  152  [15  Am.  Dec.  198] ;  Curtis  v.  JUundy,  3  Met.  405, 
where, it  is  held,  under  the  revised  statutes  of  Massachusetts, 
which  provide  that  no  unrecorded  conveyance  of  real  estate 
shall  be  valid  and  effectual  except  against  the  grantor,  etc., 
"  and  persons  having  actual  notice  thereof,"  that  it  is  not  neces- 
sary, in  order  to  render  such  conveyance  valid  against  a  subse- 
quent purchaser,  that  he  should  have  positive  and  certain 
knowledge  of  its  existence;  but  that  the  notice  would  be  suffi- 
cient if  it  be  such  as  men  usually  act  upon  in  the  ordinary  af- 
fairs of  life:  Fomroy  v.  Stevens,  11  Id.  244;  Jackson  v.  Sharp,  9 
Johns.  168;  Jackson  v.  Burgoti,  10  Johns.  471  [6  Am.  Dec.  267]; 
Dey  V.  Dunham,  2  Johns.  Ch.  190;  Le  Neve  v.  Le  Neve,  3  Atk. 
654;  Taylor  v.  Stibbert,  2  Ves.  440;  Hiem  v.  Mill,  13  Id.  120; 
1  Story's  Eq.  Jur.,  sec.  397;  4  Kent's  Com.  169-174. 

The  statute  of  1821,  chapter  36,  section  3,  provides,  "  that  no 
titie  or  estate  in  fee  simple,  etc.,  of  any  lands,  etc.,  within  this 
state,  shall  be  defeated  or  encumbered  by  any  bond  or  other 
deed,  or  instrument  of  defeasance,  in  the  hands  or  possession 
of  any  person,  but  the  original  party  to  such  bond,  deed,  or 
other  instrument  or  his  heirs,  imless  such  bond,  deed,  or  other 
instrument  of  defeasance,  be  recorded  at  large  in  the  registry 
of  deeds,  in  which  the  original  deed  referred  to  in  the  said  bond, 
deed,  or  other  instrument  of  defeasance  shall  have  been  re- 
corded." The  first  section  of  this  chapter  provides  for  the  re- 
cording of  deeds,  and  it  has  been  construed  in  conformity  with 
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itie  doctiine  and  principles  alreadj  stated;  but  the  third  section 
has  not  been  so  directly  the  snbject  of  discussion,  or  of  judicial 
interpretation.  As  the  instrument  of  defeasance  affects  the 
title  of  the  parties  to  the  convejance,  there  ifould  seem  to  be 
the  same  necessil^  for  recording  it  as  for  recording  the  deed, 
and  for  the  like  purpose  of  giTing  notice.  Such,  undoubtedly, 
was  the  object  of  the  legislature  in  framing  the  law.  By  anal- 
ogy, this  section  should  reoeiye  a  similar  construction,  in  ref- 
erence to  unrecorded  instruments  of  defeasance,  with  the  first 
section  of  the  statute,  in  respect  to  unregistered  deeds.  A  sub* 
sequent  purchaser,  therefore,  from  the  grantee,  with  knowledge, 
express  or  implied,  of  an  unrecorded  bond  of  defeasance,  would 
not  be  valid  against  the  mortgage.  The  subsequent  purchaser 
would  be  chargeable  with  notice  of  the  unregistered  deed  or  in- 
strument of  defeasance,  upon  like  evidence:  NewhaU  v.  Burt^  7 
Pick.  159. 

The  case  of  Fuller  v.  FraU^  10  Me.  197,  has  been  cited,  as  ad- 
vancing doctrine  at  variance  with  the  views  now  indicated,  on 
the  subject  of  notice.  But  in  that  case  it  was  determined  that 
the  instrument,  taken  by  the  grantor,  did  not  constitue  a  de- 
feasance; and  although  the  chief  justice  remarked  in  his  opin- 
ion, that,  if  it  had  been  a  defeasance,  it  could  not  have  operated 
as  such,  against  any  person  but  the  original  party  to  it,  while 
unrecorded,  yet  this  remark  was  merely  incidental  to  the  point 
upon  which  the  decision  was  made;  and  the  effect  of  possession 
by  the  obligee  was  not  then  discussed  by  the  court,  and  does 
not  appear  to  have  been  there  diiectiy  considered  or  decided. 

An  attaching  creditor  is  chargeable  with  notice  in  the  same 
manner,  and  with  like  effect,  as  a  subsequent  purchaser: 
MaUhewa  v.  DemerriU,  22  Me.  317.  In  this  case,  the  evidence 
was  sufficient  to  put  the  creditor  upon  the  inquiry  into  the 
nature  of  the  title  of  his  debtor;  and  if  the  inquiry  hod  l)een 
instituted,  it  can  not  be  doubted  that  it  must  have  resulted  in 
his  ascertaining  the  true  state  of  the  debtor's  intercet.  The 
open,  continued,  and  exclusive  possession  and  occupation  cf 
the  house  and  lot,  by  the  tenant  and  his  family,  after  his  con- 
veyance to  Wellington,  are  facts  from  which  notice  might  be 
inferred  that  he  was  in  possession  by  right,  and  under  the  title 
which  he  actually  had:  McKecknie  v.  HoakinSt  23  Id.  233;  Thy* 
lor  V.  Stibbert,  2  Ves.  UO.    ' 

Wellington's  interest  was  only  that  of  a  mortgagee,  and  it 
was  not  attachable,  or  subject  to  a  levy  of  execution:  Blanchard 
V.  Colbum,  16  Mass.  345;  Satan  v.  WhiHng,  3  Pick.  481;  Smith 


1850.]  Enowlton  n  Sanfobd.  649 

▼.  PeopUfs  Bank^  24  Me.  186.    The  objections  to  the  snfficiencj 
of  the  attachment  becoming  immaterial  to  the  result  are  not 
considered. 
Demandant  nonsuit^  according  to  the  agreement  of  the  parties. 


Tte  PKINCIPAL  CASE  18  ciTSD  to  the  point  thai  a  inortgAgee's  interwt  ia 
land  before  foreelofure  ia  not  sabjeot  to  atiachmenti  in  ThonUon  t.  Wood,  42 
Me.  284;  and  to  the  poist  that  open,  continaed,  and  excloaiye  poesewion  of  a 
hoase  and  lot  by  one  who  had  given  a  deed  to  the  premises,  and  taken  a  bond 
to  reconvey,  were  facts  from  which  notice  might  be  inferred  that  he  was  in 
potseesion  by  right  and  under  the  title  which  he  actually  had,  in  Ptnrringt^ 
T.  Pierce,  38  Id.  440. 

DiBD  AfisoLUTB  ON  ITS  Facx  AocoHTAif isd  BY  DxFKASAVOs  IS  a  mortgagst 
Manufacturers*  and  Mecfiamca  Bank  v.  Bank  qf  Pennsylvania,  42  Am.  Dec 
240,  and  note  246,  where  prior  cases  in  this  series  to  this  point  are  collected. 

Possession  as  Noncx  of  Possessor's  Titus:  See  JUcConnell  v.  Seed,  3S 
Am.  Dec.  124,  and  note  131,  where  the  prior  cases  in  this  series  to  this 
point  are  collected:  Hood  v.  Fahnettock,  44  Id.  147;  Boyee  v.  McCuUock,  S9 
Id.  35. 

MORTOAOXX  BEFORB  FORECLOSURE  HAS  No  INTEREST  IN  LaNP  wbioh  Can  bt 

sold  on  execution:  Morris  v.  MowaU,  22  Am.  Dec.  661. 


Knowlton  v.  Sanfobd. 

[82  Haiw,  148.] 

Anohorino  Vessel  in  Regular  Path  of  River  Steamers  can  only  be 
justified  by  necessity,  and  such  vessel  must  remain  no  longer  tiian  the 
necessity  exists. 

Maeteb's  Duty  upon  Anghorino  in  Path  of  River  Stbamebs  is  to 
exerciae  a  reasonable  degree  of  care  and  skill  and  have  due  regard  for 
the  rights  of  others,  and  whether  he  does  is  a  question  for  the  jury. 

Degree  of  Necessity  Which  will  Justify  Anchoring  in  Path  of 
River  Craft  is  not  such  as  renders  it  impossible  to  anchor  elsewhere. 
It  is  sufficient  if  prudent  and  skillful  navigators  would  deem  it  haaard- 
otts  to  do  so. 

Bteaxer  or  Vessel  under  Sail  most  Avoid  One  at  Anchor. 

In  Coixisions  of  Vesseu,  One  in  Fault  is  Rbspomsiblb  if  the  other 
does  not  contribute  to  the  iujury. 

In  Collision  by  Accident,  if  neither  be  in  fault,  or  both  be  in  fault,  the  mis- 
fortune must  be  borne  by  those  on  whom  it  falls  at  common  law,  but  in 
admiralty  the  loss  would  be  i^pportioned  or  divided  equsUy  betwess 
them. 

Oaes.    The  opinion  states  the  facts. 
«71  Appleion^  for  the  defendants. 
KeUey,  for  the  plaintiffs. 


CSO  Enowlton  v.  Sakfobd.  [Maine, 

By  Courty  Howabd,  J.  The  plaintiffs  shipped  a  quantity  of 
^oods,  at  Boston,  on  board  the  schooner  Brandywine,  to  be  de- 
Ewered  at  Hampden,  on  the  Penobscot  river.  While  the  schooner 
kj  at  anchor  in  the  harbor  and  bay  of  Bucksport,  on  the  river, 
flhe  steamer  Penobscot  came  into  collision  with  her,  producing  a 
1»each  on  her  side,  and  causing  her  to  sink,  with  all  her  cargo 
«Q  board,  in  fifteen  or  twenty  minutes.  The  schooner  and  cargo 
^vere  afterwards  raised,  and  the  plaintiffs  and  other  owners  of 
Ihe  cargo  submitted,  in  writing,  the  question  of  damages  to  the 
appraisal  of  three  men,  mutually  selected  by  themselves  and  the 
owners  of  the  steamer;  ''  each  party  protesting  that  it  does  not 
hereby  compromise  any  legal  rights;  and  the  owners  of  said 
«fceamer  protesting  that  they  do  not  hereby  admit  themselves  in 
any  way  to  be  liable  for  said  damage,  or  for  said  collision.  All 
..parties  are  to  be  bound  by  the  decision  of  the  appraisers  afore- 
«aid,  as  to  the  amount  of  the  damage."  The  damages  sustained 
by  the  plaintiff's  goods  were  appraised  at  seven  hundred  and 
tteventy-nine  dollars  and  thirteen  cents. 

This  presents  a  case  of  collision,  in  which  damages  are  claimed 
l>y  the  shipper  and  owner  of  goods,  on  board  the  schooner,  as 
■esulting  from  the  negligence  of  the  defendants,  as  owners  and 
managers  of  the  steamer. 

To  the  instructions  given  to  the  jury  by  the  presiding  judgo^ 
•8  i(  the  burden  of  proof — the  rights  of  vessels  afloat,  and  pass- 
ii^  on  navigable  waters,  and  the  respective  duties  of  those  man* 
i^ing  them,  so  to  use  their  own  as  not  to  impair  the  rights  of 
dtliers — ^and  the  general  right  of  a  vessel  to  anchor  in  a  passage- 
way for  vessels,  only  in  cases  of  necessity,  and  then,  no  longer 
than  the  necessity  required,  the  exceptions  have  not  been  pre- 
sented in  the  argument. 

The  jury  were  instructed  that  they  might  determine  from  the 
evidence,  **  if  the  schooner  was  conducting  with  a  reasonable 
degree  of  care  to  give  others  fair  use  of  navigation;"  and  it  ap- 
pearing that  she  was  anchored  at  the*  time  of  the  accident, 
nearly  if  not  precisely  in  the  line  or  track  of  the  steamer,  they 
were  further  instructed  that  they  might  determine  in  like  man- 
ner, whether,  if  this  was  the  common  track  of  the  isteamboat 
since  1836,  as  contended  by  the  defendants,  navigators  should 
not  know  it.  "If  so,  then  for  a  vessel  to  place  herself  at  anchor 
mcioss  the  steamer's  track,  would  be  to  exercise  a  right  to  which 
she  was  not  entitled,  if  she  might  find  other  places  of  safety  for 
mnchorage.  If  the  schooner  met  with  misfortune,  and  the 
■Baster  could  not  use  another  sail  (than  the  one  impaired),  and 
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could  not  go  to  a  Bale  place  to  anchor,  then  he  would  be  justi- 
fied in  anchoring,  and  be  entitled  to  remain  as  long  as  that 
necessity  was  upon  him,  and  no  longer.  If  he  could  have  stopped 
and  anchored  elsewhere,  it  is  for  you  to  consider  whether  he 
has  performed  his  duty  or  not." 

To  these  instructions,  exceptions  were  taken,  and  are  pressed 
in  the  argument  for  the  defendants:  1.  Because  the  position 
of  the  schooner  was  not  a  question  of  care,  or  degree  of  care, 
but  of  necessity  alone.  2.  Whether  that  was  the  common  track 
of  the  steamer  since  1836,  was  a  question  of  fact  for  the  jury, 
but  whether  navigators  shauld  have  known  it,  was  a  matter  of 
law,  and  improperly  submitted  to  the  juiy.  8.  If  the  master  of 
the  schooner  could  haye  stopped  and  anchored  elsewhere,  the 
law  applies  itself  to  the  state  of  facts  and  fixes  his  duty. 

Though  the  master  of  the  schooner  might  have  been  impelled 
by  necessity  to  anchor  in  the  passage-way  of  vessels  to  the  wharf, 
or  where  anchoring  would  not  be  justifiable,  excepting  under 
stress  of  circumstances,  controlling  the  ordinary  rights  and  du- 
ties of  navigators,  yet  he  would  be  required,  even  under  those 
circumstances,  to  exercise  at  least  a  reasonable  degree  of  care 
and  skill  in  taking  and  occupying  such  position.  Not  even  ne- 
cessity would  justify  a  reckless  disregard  of  the  rights  of  others. 
Whetlier  the  conduct  of  the  master  was  such  as  was  required, 
in  conformity  with  these  principles,  was  a  matter  for  the  jury, 
and  properly  submitted  to  them.  And  whether  navigators  would 
know,  or  be  required  to  know,  the  track  of  the  steamer,  would 
depend  upon  the  facts  proved  to  the  satisfaction  of  the  jury. 
Not  only  whether  it  had  been  used  by  the  steamer  since  1836, 
but  in  what  manner  it  had  been  used,  in  what  seasons  of  the  year, 
and  how  often,  and  whether  or  not  it  was  varied  by  the  season, 
wind,  current,  or  tide.  These  were  facts  for  the  consideration 
of  the  jury.  The  instructions  in  this  respect,  we  apprehend, 
are  sufficiently  stringent  upon  the  master  of  the  schooner.  For 
they  do  not  admit  of  his  justification  for  auchoring  and  remain- 
ing in  the  track  of  the  steamer,  whether  he  knew  it  or  not,  un- 
less from  necessity,  resulting  from  misfortune,  and  not  from 
carelessness.  Taken  together,  they  hold  him  to  strict  rules  of 
care  and  skill  even  in  his  necessities.  Of  this  the  defendants 
have  no  cause  for  complaint. 

If  the  master  of  the  schooner  could  have  anchored  elsewhere, 
the  law  would  not  absolutely  and  imperiously  require  him  to 
do  so,  if,  in  the  exercise  of  reasonable  care  and  skill,  prudent 
and  skillful  navigators  upon  those  waters  would  have  deemed 
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it  hazardous  and  unsafe  to  do  it  The  line  of  duly  in  this  re- 
spect can  not  be  pressed  to  the  verge  of  possibilities.  The  in- 
quiry would  not  be,  what  the  master  could  have  done,  but  what, 
in  the  exercise  of  reasonable  care  and  skill,  he  should  have  done, 
under  the  circumstances.  On  this  point,  therefore,  the  instruc- 
tions were  not  exceptionable. 

The  next  instructions  were  that,  ''if  there  was  no  necessity 
for  anchoring  there,  or  if  the  schooner  remained  longer  than 
she  should  have  done,  that  would  not  authorisse  neglect  on  the 
part  of  the  Penobscot.  She  would  be  bound  to  use  ordinaxy 
care  and  skill,  even  if  the  master  of  the  schooner  was  in  the 
wrong.'/  The  attention  of  the  jury  was  then  called  to  the  evi- 
dence, and  they  were  directed  to  determine  thereby,  whether 
**  the  master  of  the  Penobscot  was  in  the  exercise  of  ordinary 
care  and  skill,"  or  whether  ''  the  accident  was  the  result  of  the 
course  she  was  compelled  to  take,  by  reason  of  the  vessel  lying 
in  her  course.  The  question  then  returns.  Was  there  want  of 
skill  and  care  on  the  part  of  the  master  of  the  Penobscot  ?  or 
was  it  the  result  of  accident,  considering  the  course  she  was 
compelled  to  pursue,  from  the  position  of  the  schooner?  If  the 
former,  the  defendants  are  liable;  if  the  latter,  they  are  not. 
If  the  accident  was  the  result  of  fault  on  the  part  of  both,  then 
the  plaintiff  is  not  entitled  to  recover." 

It  is  a  general  principle  of  maritime  law,  that  a  vessel  under 
sail  must  avoid  one  at  anchor;  so  one  that  can  command  her 
movements  must  give  way  to  one  that  is  not  under  control. 
A  vessel  propelled  by  steam  is  considered,  in  the  application 
of  this  principle,  as  under  sail,  and  with  the  wind  at  all  times, 
and  must  give  place  accordingly:  The  Skanncn^  2  Hag.  Ad. 
173;  Luafcyrd  v.  Large,  5  Car.  &  P.  421. 

If  a  collision  of  vessels  takes  place  by  the  fault  of  one  of  the 
vessels,  without  any  fault  of  the  other,  or  if  the  fault  of  the  lat- 
ter did  not  contribute  to  the  injury,  the  former  is  responsible 
for  all  the  damages:  The  lAgo,  2  Hag.  Ad.  866;  The  Thomas, 
6  Hob.  Ad.  808;  Vanderplank  v.  Miller,  Moo.  &  M.  169;  SUl8  v. 
Brown,  9  Car.  &  P.  603;  The  Scioto,  Davies,  369. 

If  the  collision  happened  by  accident,  and  without  any  fault 
on  the  part  of  either  vessel;  or  if  it  do  not  appear  which  is  in 
fault,  or  if  both  were  in  fault,  and  contributing  to  the  injuiy, 
the  misfortune  must  be  borne  by  those  on  whom  it  falls,  and 
damages  are  not  recoverable  by  either  party,  at  common  law- 
But  in  admiralty,  if  the  collision  were  occasioned  by  a  want  of 
care  and  skill  on  both  sides,  the  loss  would  be  apportioned,  oi 
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divided  equally  between  them,  as  having  been  produced  by  the 
fault  of  both:  The  Woodrop  SimSy  2  Dod.  83;  Abb.  on  Ship., 
^th  Am.  ed.,  302;  3  Kent's  Com.  230,  231;  Story  on  Bail.,  see. 
€09,  and  notes. 

As  in  cases  of  collision  of  carriages  on  land,  so  of  vessels  on 
water,  the  party  who  sues  for  damages  occasioned  by  the  col- 
lision, in  order  to  support  his  action,  must  prove  that  the  de- 
fendant was  in  fault,  and  that  there  was  no  want  of  ordinary 
care  which  contributed  to  the  injury  on  the  part  of  the  plaintiff. 
The  fault  of  one  will  not  justify  the  fault  of  the  other.  Each 
must  exercise,  at  least,  ordinary  care  and  skill  for  himself: 
ImperUia  culpoB  cBnumeraiur.  Owners  of  vessels  are  responsible 
for  the  negligence  and  want  of  skill  of  masters,  while  acting 
within  the  sphere  of  their  employment.  The  instructions  were 
in  accordance  with  these  principles,  and  could  not,  we  think, 
have  been  misunderstood  by  the  jury.    * 

On  the  subject  of  damages,  the  juiy  were  informed  that,  **  as 
to  what  took  place  after  the  collision,  and  as  to  the  conduct  of 
the  master,  and  as  to  the  soundness  of  the  vessel,  you  may  lay 
that  all  aside,  as  having  nothing  to  do  with  the  case.  The 
rights  of  the  parties  depend  upon  what  took  place  before  and  at 
the  time  of  the  collision,  and  not  after."  To  this  the  defend- 
ants except,  as  misleading  the  jury  on  the  question  of  damages. 

While  it  is  true  that  the  subsequent  conduct  of  the  party 
injured,  and  the  condition  of  the  damaged  vessel,  might  not 
contribute  to  the  occurreilce  of  the  accident,  yet  they  might 
materially  affect  the  amount  of  damages.  A  party  injured  in 
his  character,  person,  or  property,  can  not,  by  his  own  miscon- 
duct or  negligence,  enhance  the  damages  for  which  he  claims 
compensation  from  another.  But  in  this  case,  the  amount  of  dam- 
ages had  previously  been  determined  by  the  appraisers,  selected 
by  the  parties,  and  the  question  of  amount  did  not  properly  arise 
at  the  trial.     These  instructions  were  therefore  correct. 

From  a  careful  examination  of  the  testimony  reported,  we 
can  not  say  but  the  juiy  have  erred  in  their  conclusion.  There 
was  evidence  from  which  they  might  properly  determine  that 
the  injury  was  occasioned  without  any  fault  of  the  plaintiffs  or 
their  agents,  and  that  it  was  caused  by  Ihe  want  of  ordinary 
care  and  skill  of  the  defendants.  Though,  in  some  respects, 
the  testimony  was  conflicting,  yet  it  was  submitted  to  the  jury 
under  proper  instructions,  and  in  our  opinion,  their  verdict  is 
neither  against  the  evidence,  nor  the  weight  of  evidence. 

Exceptions  overruled. 


664  Wood  v.  White.  [Maineb 

Loss  OoQAnovED  BT  Obbtrvohon  of  Natioaalb  Kivxb  ifl  chargeable  to 
the  penon  pladng  the  obatrnction  in  it:  Martin  v.  BUm^  82  Am.  Dec.  52. 

Vesskl  Pbofellsd  bt  Stbam  mrsT  Alteh  her  Coubsb  to  avoid  a  col- 
liuon  with  a  lailing  venel,  where  the  Utter,  at  the  time  of  the  threatened 
collision,  has  not  the  nse  of  her  sails:  Saune  v.  Toume^  29  Am.  Dec  45Z 
And  a  vessel  in  motion  must  take  measnres  to  avoid  one  at  anchor:  SijupBon 
V.  Hand,  36  Id.  231. 

LuBiLiTT  OF  ViasELB  AKD  THSB  OwvxBS  for  injuries  oansed  by  col- 
lisions: See  note  to  BroadwtU  v.  Swiffert,  45  Am.  Dec  51  eft  aeq.,  where  the 
subject  is  disoossed  at  length. 


DoANE  V.  Lake,  Adm^b. 

[Sa  Maixb,  968.] 

TteTATOK  Failiho  TO  Pbovidb  FOB  Onb  OF  BIS  Childbbv  in  his  wilX 

will  not  prevent  its  being  approved,  though  it  does  not  appear  that  the 

omission  was  intentional. 
Rbmbdt  OF  Child  Omitted  in  Will  is  by  having  it  modified  after  probata 

so  far  as  may  be  requisite  for  securing  it  such  rights  as  it  may  be  able  i» 

prove. 

Appeal  from  a  decree  probating  the  will  of  Bangs  Doanu. 
Appellant  was  a  child  of  the  testator.  No  devise  or  legacy  hkA 
been  left  him.  There  were  several  children  living.  There  was 
nothing  to  show  that  the  omission  was  intentional. 

A.  W.  Paine,  for  the  appellant 
T.  C.  Woodman,  for  the  defendant. 

By  Court,  Tenket,  J.,  orally.  The  will  maybe  good  and 
effectual  as  to  all  its  provisions,  limited  only  by  such  rights  aa 
the  appellant  may  have  in  the  estate.  But  there  can  be  no  mode 
of  giving  it  such  an  effect,  except  by  the  allowance  and  ap- 
proval of  it.  Aiter  its  allowance  and  approval,  its  import  may 
be  modified,  at  law,  so  far  as  may  be  requisite  for  securing  to 
the  appellant  whatever  rights  he  may  be  able  to  prove. 

Decree  a£Srmed.    No  costs. 


Omission  of  Name  of  Child  in  Will:  See  note  to  Wilmm  v.  Fothd^  8i 
Am.  Dec  740-744,  where  the  subject  is  discussed  at  length. 


Geoboe  Wood  v.  White  et  al.,  Ex'bs. 

[83  HazHX,  340.] 

CouBT  OF  Equity  has  Power  to  Cobkbct  Mistakis  in  Will. 
MiSTAXi  IN  Chbistian  Nams  of  Leoatsx  in  a  will  may  be  corrected  by  m 
court  of  equity. 
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Thb  opinion  raffidently  states  the  facts. 

By  Coorty  Well&,  J. ,  orally.  A  question  has  suggested  itseU^ 
whether  the  heirs  should  not  be  made  parties;  but  we  think  tlfe* 
rightful  parties  are  before  the  court.  Where,  as  in  this  caat^ 
the  executors  have  control  of  all  the  estate,  no  other  parties 
need  be  introduced.  Executors  or  administrators  may  dm^ 
charge  mortgages  and  surrender  notes. 

The  only  question  then  is,  whether  the  bequest  can  be  eo^ 
rected  by  substituting  "  Oeorge  Wood  "  for  "  J.  Wood."  Oouris 
are  often  called  upon  to  adjudicate  as  to  devises  and  legacies^ 
when  there  are  seyeral  persons  of  the  same  name.  Such 
present  a  latent  ambiguity.  In  this  case,  the  complainant 
not  of  the  name  mentioned  in  the  will.  There  is  no  latent 
biguity.  It  is  a  case  of  misdescription.  Oan  the  court  inquire 
who  was  meant?  There  is  jurisdiction  as  to  mistakes,  as  wcdl  itk 
regard  to  wills  as  to  other  matters.  The  testimony  makes  it 
▼ery  apparent,  that  there  was  a  mistake  in  the  name,  whick 
ought  to  be  corrected,  and  we  consider  that  the  power  to  da  it 
exists  in  the  court. 

Prayer  of  the  bill  is  allowed. 


MooB  V.  Yeazie. 

[33  MAOn,  843.] 

SouB  AanoHXB  of  Mattxr  in  Litioation  mat  Mauitaiv  Suit  In  eqvliy 

without  Joining  hia  asBignon. 
H0LDSB8  OF  Shares  mat  MAiNTAm  Surra  aoaixst  Ofiioibs  and 

■bareholden  of  a  ooiporation  nnder  certain  circamstances. 
CmzxNS  HAVE  Ikhsrbnt  Right  to  Navigati  Nayigablb  Watkss 

their  coontry  at  oommon  law. 
Right  to  Nayioatb  Nayigabls  Watxbs  it  not  limited  to  watera  in 

the  tide  ebbs  and  flowa. 
Kayioablb  Watbbs  ars  undkb  Cars,  Supervision,  Proteotion» 

LATION,  AND  Imfrovbment  of  the  State  goTemment. 
State  mat  Remove  Impediments  to  the  use  of  a  navigable  stream. 
State  mat  Grant  Exclusive  Right  to  Navigate  its  Waters  bt  Stba» 

to  enoonnge  the  introduction  of  that  method  of  navigation  and  as  om»> 

pensation  for  the  expense  of  its  introduction. 
State  mat  Impede  Navigation  (as  by  dams)  to  increase  the  faoilitiss  ct* 

navigation  (as  by  canals  and  locks). 
Court  can  not  Djstermins  Reasonableness  of  Legislative  Act. 
Power  of  Congress  to  Regulate  Commerce  is  Restrioted  to 

waters  as  can  be  employed  in  commerce  between  states,  or  betwsca 

state  and  a  foreign  nation. 
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PowBB  OF  CoNOBiss  TO  RwaxjhJLTM  CSomaBOi  It  voT  BomoisD  to  eom- 

meroe  on  salt  water. 
PowsR  TO  Rbovlats  Cokkebcb  Inclums  Liks  Powsb  to  Rmitlati  Nay- 

lOATZON,  sxoept  M  to  Indian  tribes. 
Powm&  or  C0NOBS88  TO  Eboitlatb  Commuus  with  IiroiAiit  doai   not 

include  navigation  with  the  Penobscot  Indians. 
C0A8TIIT0  LiGKNSJE  TO  Vbssbl  ON  Interiob  Wateba,  from  which  it  conld  not 

reach  another  state  or  nation,  is  wholly  inoperative  and  onanthorized. 
Act  Granting  Exclusive  Navioation  bt  Steam  Power  on  that  part  of  a 

river  from  which  a  vesael  can  not  be  navigated  to  another  state  or  foreign 

state  is  oooatitationaL 

Bill  in  eqnity  for  an  injunction  and  for  relief.  On  July  80» 
1846,  the  legislature  of  Uiiine  passed  an  act  entitled  ''An  act  to 
promote  the  improTement  of  the  navigation  of  the  Penobscot 
river."  This  act  granted  to  plaintiff  and  others,  who  afterwards 
sold  their  several  interests  to  plaintiff,  the  sole  right  to  navigate 
the  Penobscot  river  above  Oldtown  by  steamboats  for  twenty 
years,  on  condition  that  the  navigation  of  the  river  should  be 
improved  in  certain  parts,  that  a  steamboat  should  be  run  over 
the  route,  and  that  a  canal  should  be  built  around  Piscataquis 
falls  within  seven  years.  Plaintiff  spent  several  thousand  dol- 
lars in  rendering  the  river  navigable,  by  removing  bowlders  and 
straightening  it,  and  built  a  railroad  around  the  falls.  They 
also  built  five  dams,  four  on  their  own  land  and  one  on  defend- 
ants' land.  The  latter,  defendants  had  threatened  to  tear  away. 
Plaintiffs  also  built  two  steamboats,  and  commenced  and  con- 
tinned  to  run  them,  with  some  unavoidable  interruptions,  ever 
since.  Defendants  built  a  steamboat  and  put  her  in  operation 
between  Oldtown  and  Piscataquis  falls.  Plaintiff  prayed  that 
defendants  be  enjoined  from  further  employment  of  the  boat, 
and  from  tearing  away  or  removing  the  dam.  The  vessel  run 
by  Yeazie,  the  defendant,  was  enrolled  and  licensed  for  the 
coasting  trade  at  the  port  of  Bangor,  which  was  a  port  of  entry 
at  the  head  of  the  tide  on  Penobscot  river.  The  Penobscot 
Indians  own  the  islands  in  the  river,  and  occupy  some  of  them. 
They  are  under  the  jurisdiction  and  guardianship  of  the  state. 
The  Penobscot  river  is  wholly  within  the  state  of  Maine. 

Moor 9  plaintiff,  pro  se,  with  whom  was  Kelley, 

A,  W,  Faine,  for  the  defendants. 

By  Court,  Sheplet,  C.  J.  The  cause,  after  argument,  is  sub- 
mitted for  decision  upon  the  bill  and  answers  and  upon  an 
agreed  statement  of  the  facts.  By  virtue  of  an  act  approved  on 
Jidy  80,  18i6,  the  plaintiff  claims  the  exclusive  navigation,  by 
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boats  propelled  by  steam  power,  of  that  part  of  the  Penobscot 
riyer  above  the  town  of  Oldtown,  so  far  up  as  it  may  be  rendered 
naTigable  for  such  boats  by  yirtue  of  the  act. 

By  the  first  section,  William  Moor  and  Daniel  Moor,  jun.^ 
their  associates  and  assigns,  are  authorized  to  improve  the  navi- 
gation of  the  river  above  that  town;  and  for  that  purpose  to 
perform  certain  acts  in  the  bed  of  the  river. 

By  the  second  section  they  are  authorized  to  hold  land  upon 
the  banks  of  the  river,  and  to  appropriate  certain  properly  of 
the  riparian  proprietors,  and  to  flow  their  lands,  upon  payment 
of  damages. 

The  third  section  declares  that  the  grant  is  made  upon  condi- 
tion that  they  shall  within  seven  years  improve  the  navigation 
of  the  river  ''from  Oldtown  to  Piscataquis  falls,  and  from 
Piscataquis  falls  to  the  foot  of  the  Five  Island  rips,  and  shall 
build  and  run  over  said  route  a  steamboat,  and  shall  within 
seven  years  build  a  canal  and  lock  round  said  falls,  or  a  railroad 
to  connect  the  route  above  with  the  route  below  said  falls." 

The  fourth  section  grants  to  them,  their  associates  and  assigns, 
upon  performance  of  the  condition,  **  the  sole  right  of  navigat* 
ing  said  river  by  boats  propelled  by  steam  from  said  Oldtown 
as  far  up  as  they  shall  render  the  same  navigable,"  *'  for  the  term 
of  twenty  years,  from  and  after  the  completion  of  the  improve* 
ment  as  provided  in  the  third  section  of  the  act."  It  also  pro- 
hibits the  obstruction  of  the  navigation  for  certain  other  pur^ 
poses;  and  provides  that  boats  not  propelled  by  steam  power 
shall  be  allowed  to  make  use  of  any  locks  and  other  improve- 
ments, upon  payment  of  a  reasonable  toll. 

The  fifth  section  authorizes  them  to  become  a  body  corporate, 
by  the  name  of  the  Penobscot  Eiver  Navigation  Company,  with 
the  powers  incident  to  corporations  described  and  defined  in 
the  seventy-sixth  chapter  of  the  revised  statutes,  '*  provided  that 
they  shall,  at  any  time  during  the  continuance  of  the  grant,  elect 
by  a  vote  of  a  majority  in  interest  and  proceed  to  organize  un- 
der and  according  to  the  provisions  of  said  chapter  of  the  re- 
vised statutes." 

The  bill  alleges  that  the  conditions  required  by  the  act  have 
been  performed,  and  that  the  plaintiff  has  become,  by  assign- 
ment, entitled  to  all  the  rights  and  privileges  granted  by  the 
act.  It  is  admitted  that  he  ''  is  assignee  of  said  charter,  prop- 
erty, and  privileges  under  it  as  set  forth  in  the  bill." 

The  objections  which  have  been  to  the  maintenance  of  the  soity 
and  to  the  decree  prayed  for,  will  be  noticed  in  their  order. 

▲m.  Dxo.  Vol.  LU-^ 
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1.  The  juiifidiction  of  the  court  was  examined  upon  a  motion 
for  an  injunction  pending  the  suit,  and  the  objection  made  to  it 
was  oyerruled  by  an  oral  opinion,  notes  of  which  were  taken  by 
an  intelligent  member  of  the  bar,  which  appear  to  have  been 
published  in  the  Law  Reporter,  toI.  12,  No.  G  (see  also  31  Me. 
865),  in  a  manner  that  might  lead  a  reader  to  the  conclusion 
that  a  maturely  considered  opinion  had  been  drawn  in  writing. 
It  may  not  be  useful  to  present  the  reasons  in  a  more  perfect 
manner. 

2.  The  performance  by  the  grantees  and  their  assignees  of 
the  conditions  required  by  the  third  section  of  the  act,  what 
was  required  by  a  correct  construction  of  the  act,  and  how  far 
the  defendants  were  entitled  to  make  the  objection,  were  noticed 
in  the  same  oral  opinion.  As  the  objection  has  not  been  re- 
newed, it  may  not  be  useful  to  enter  upon  any  further  discus- 
sion of  these  matters. 

3.  The  right  of  the  plaintiff  to  maintain  the  suit  in  his  own 
name,  and  not  in  the  name  of  the  corporation,  is  for  the  first 
time  denied.  The  law  is  different  as  administered  in  courts  of 
equity  and  courts  of  law  respecting  parties  plaintiff.  Courts  of 
equity  do  not  so  much  regard  technical  difficulties,  as  they  do 
the  fact  that  the  suit  is  prosecuted  by  those  who  represent  the 
entire  legal  and  beneficial  interest  to  the  matter  in  litigation. 
Hence  assignees  of  all  the  interest  to  rights  and  contracts  may 
maintain  suits  respecting  them  in  courts  of  equity:  Whitney  y. 
McKinney,  7  Johns.  Ch.  144;  Trecolhick  t.  Austin^  4  Mason,  41. 
Holders  of  shares  in  corporate  bodies  may,  under  certain  cir- 
cumstances, maintain  suits  against  their  officers  and  against 
other  shareholders:  Oray  v.  Chaplin^  2  Sim.  &  St.  267;  Hicheiu 
▼.  Congreve,  4  Buss.  562. 

But  a  suit  can  not  be  maintained  by  all  or  any  portion  of  such 
shareholders,  involving  the  interest  of  the  corporation,  unless 
the  corporation  itself  will  be  bound  by  the  judgment.  In  this 
case  the  plaintiff  appears  to  be  the  sole  assignee  and  owner  of 
the  corporate  franchise,  if  such  there  be,  and  it  might  be  diffi- 
cult to  determine,  that  the  corporation  would  not  be  bound  by 
the  judgment,  or  that  it  was  absolutely  essential  that  the  suit 
should  be  prosecuted  in  the  corporate  name.  It  is  not,  how- 
ever, necessary  to  decide  this  question,  for  the  rights  and  priv- 
ileges granted  do  not  appear  to  have  become  vested  in  a  body 
corporate.  They  were  granted  to  the  persons  named  in  the  act, 
and  to  their  associates  and  assigns,  and  not  to  a  corporation* 
There  is  no  proof  that  they  have  been  conveyed  to  one.    Th« 
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plaintiff  is  admitted  to  be  the  sole  owner,  which  is  inconsistent, 
with  any  other  ownership.  The  grantees  by  the  act  are  not 
constituted  a  body  corporate,  except  upon  certain  conditions 
precedent.  The  privilege  of  becoming  such  a  body  at  any 
future  time  during  a  continuance  of  the  grant  is  accorded  to 
them.  They  can  become  such  a  body  only  when  a  majority  iv 
interest  elect  to  avail  themselves  of  that  privilege,  and  to  organ- 
ize according  to  the  provisions  of  statute,  chapter  76.  There 
is  no  proof,  that  a  majority  in  interest  have  at  any  time  elected 
to  become  a  corporate  body,  or  that  they  have  organized  as  such 
according  to  the  provisions  of  the  statute;  and  no  proof  there- 
fore of  the  potential  existence  of  such  a  corporation,  as  that 
named  in  the  act.    The  objection  can  not  prevail. 

4.  The  provisions  of  the  act  are  alleged  to  be  repugnant  to 
the  provisions  of  the  constitution  of  this  state.  All  the  citizens 
of  a  country  have  by  the  common  law  a  right  in  common  to 
navigate  its  navigable  waters.  This  is  an  inherent  right,  of 
which  they  can  not  be  deprived  by  the  sovereign  of  any  govern- 
ment based  upon  an  acknowledgment  of  the  rights  of  its  citi- 
zens. This  is  in  substance  the  conclusion  to  which  the  court 
came  in  the  case  of  Williams  v.  Wilcox  et  aL,  1  Will.  WoU.  &  H. 
477,  in  which  the  right  of  the  British  sovereign  to  destroy  a 
common  right  of  navigation  in  tide-waters  was  very  elaborately 
investigated,  both  by  the  bench  and  the  bar.  The  defendants 
have  a  right* in  common  to  the  navigation  of  the  Penobscot 
river;  but  the  proof  does  not  show,  that  by  reason  of  being 
riparian  proprietors  or  otherwise,  they  have  any  rights  superior 
to  those  of  other  citizens.  The  right  in  common  of  all  the  cit- 
izens to  the  use  of  its  navigable  waters  has  been  established  by 
judicial  decisions;  and  that  right  is  not  limited  in  this  state  to 
waters  in  which  the  tide  ebbs  and  flows,  but  is  admitted  in 
lakes  and  fresh-water  rivers  which  are  navigable:  Berry  v.  Carle  ^ 
3  Greenl.  269;  Wadsworlh  v.  Smilh,  11  Me.  278  [26  Am.  Dec. 
525];  French  v.  Camp,  18  Id.  433  [36  Am.  Dec.  728];  Drown  v. 
Chadboume,  31  Id.  9  [50  Am.  Dec.  641].  In  the  province  of 
New  Brunswick  it  was  fully  admitted  in  such  waters  by  a  de- 
cision based  upon  the  common  law,  in  the  case  of  Esson  v.  i2e- ' 
Master,  1  Eerr.  501.  The  same  doctrine  has  been  admitted  in 
most  of  the  states  of  the  Union,  either  by  regarding  fresh- 
water rivers  as  navigable  waters,  or  by  regarding  them  as  com- 
mon ways  for  passage  and  transportation:  ScoU  v.  Willson,  3  N. 
H.  321;  drnmonweaUh  v.  Chapin,  5  Pick.  199  [16  Am.  Dea 
886];  Falmer  v.  Mulligan,  3  Cai.  307  [2  Am.  Dec.  270];  PUki$ 
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« ▼.  Olmstead,  1  Boot,  217;  CarBon  y.  Blazer,  2  Biim.  475;  WUson 
▼.  Forbe8, 2  Dev.  30;  Coxy,  The  State,  3  Blackf.  198;  Bullock  v. 
WUsor.,  2  Port.  436. 

The  common  law  accorded  to  the  Bovereign  power  the  **  oaie, 
supervision,  and  protection  "  of  this  common  right  of  navigation 
in  navigable  waters,  whether  fresh  or  salt:  Hale,  De  Jure  3fdris, 
c.  4,  prop.  3.  This  treatise  has  been  received  with  approba- 
tion in  most  of  the  states  as  a  correct  exhibition  of  the  law  on 
those  subjects  of  which  it  treats.  The  power  which  has  the 
* '  care,  supervision,  and  protection  "  of  a  common  right,  is  bound 
to  regulate  its  use  in  such  manner  that  it  may  be  safe  and  con- 
venient. The  duly  to  make  the  use  safe  and  convenient  involves 
the  right  to  remove  obstructions,  to  improve  or  to  render  moz» 
safe  and  convenient  the  waters  for  the  purposes  of  navigation. 
The  right  to  improve  navigable  waters  is  therefore  accorded  to 
and  it  exists  in  the  sovereign  power,  which  is  entitled  to  regulate 
the  use  of  such  waters  for  the  purposes  of  navigation.  The 
common  law  conceded  to  the  sovereign  power  the  care,  super- 
vision, protection,  regulation,  and  improvement  of  navigable 
waters,  that  no  one  might  be  molested  in  the  enjoyment  of  the 
use  of  them,  or  debarred  of  the  exercise  of  his  common  right. 
Without  regulation  or  without  improvement  the  enjoyment 
might  be  unsafe,  inconvenient,  or  useless. 

When  several  of  the  states  of  this  Union,  formerly  subject  to 
the  British  sovereignly,  severed  the  ties  that  bound  them  to  it, 
their  respective  citizens  became  possessed  of  the  sovereign 
power  in  their  states,  and  entitled  to  exercise  the  rights  over 
navigable  waters,  which  were  formerly  vested  in  the  British 
crown.  This  they  could  not  well  do  without  a  delegation  of 
these  rights  to  some  form  of  government.  Having  formed  a 
Btate  government,  they  yielded  the  exercise  of  these  rights  to  it, 
and  the  state  governments  thus  became  rightfully  entitled  to 
the  care,  supervision,  protection,  regulation,  and  improvement 
of  the  navigable  waters  within  the  states  respectively,  in  a 
manner  not  inconsistent  with  the  provisions  of  their  respective 
constitutions.  These  rights,  or  this  power,  they  still  retain  so 
far  as  it  has  not  been  granted  or  delegated  to  the  government 
of  the  United  States.  This  state  has  therefore  the  right  to 
make  improvements  in  its  navigable  rivers  and  waters  for  the 
more  safe,  convenient,  and  useful  enjoyment  of  the  oommon 
right  of  navigation  in  them. 

When  the  people  are  in  the  enjoyment  of  that  common 
right  in  several  different  modes,  their  rights  or  privileges  an 
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not  neoefifiarilj  in  any  degree  impaired  or  abridged  bj  the 
introduction  of  another  and  new  mode  of  using  the  waters  for 
passage  and  transportation.  The  nse  of  the  waters  in  the 
accustomed  modes  may  be  rendered  more  safe  and  convenient  by 
the  improvements  required  for  the  introduction  of  the  new 
mode.  If  the  state  may  rightfully  permit  or  restrain  the  intro- 
duction of  a  new  and  particular  mode  of  navigation  without 
prejudice  to  the  common  right  of  use  in  the  accustomed  manner, 
it  may  3o  so  upon  such  terms  and  conditions  as  it  may  judge 
to  be  expedient.  And  may  therefore  encourage  its  introduc- 
tion, by  a  grant  of  the  exclusive  use  of  the  waters  in  that  mode 
for  a  term  of  years,  as  a  compensation  for  the  skill,  expense, 
and  risk  required  for  its  introduction.  This  it  may  do  without 
an  infringement  upon  or  a  diminution  of  the  common  right  of 
navigation  existing  at  the  time. 

The  agreed  statement  of  facts  does  not  show  that  the  navi- 
gation of  the  Penobscot  river,  in  the  accustomed  manner,  must 
necessarily  be  injured,  or  that  it  has  in  fact  been  injured,  or 
that  the  rights  of  the  defendants  or  of  any  other  citizen  to  such 
use  have  been  impaired  or  abridged,  by  the  introduction  of  a  new 
mode  of  navigation  by  the  act,  by  boats  moved  by  steam.  It 
does  not  therefore  appear  that  any  existing  rights  have  been 
invaded  or  diminished  by  the  passage  of  the  act. 

The  right  of  the  state,  however,  to  impair  and  diminish  the 
common  right  of  passage  and  of  transportation,  in  the  accus- 
tomed manner,  for  the  purpose  of  increasing  the  facilities  for  its 
more  safe,  convenient,  and  useful  exercise  in  another  manner, 
has  been  asserted  and  exercised  in  most  of  the  states;  and  in 
many  of  them,  with  the  sanction  of  the  highest  judicial 
tribunals. 

Permission  has  been  given  to  erect  dams  which  impeded  the 
navigation  of  rivers,  to  increase  the  facilities  for  their  navigation 
by  means  of  canals  and  locks,  and  for  the  use  of  their  waters  to 
feed  canals  not  useful  for  their  own  navigation.  To  place 
booms  in  and  across  navigable  rivers,  to  facilitate  the  fl6ating  of 
logs  and  lumber.  To  change  the  channel  of  rivers,  by  which 
the  navigation  of  them,  as  formerly  enjoyed,  has  been  en- 
tirely  destroyed,  to  facilitate  it  in  a  new  channel. 

Permission  has  also  been  given  to  erect  dams,  bridges,  cause- 
ways, and  other  obstructions  impeding  the  navigation,  not  for 
the  purpose  of  giving  greater  facilities  in  another  mode,  but  for 
the  promotion  of  a  common  benefit,  in  a  manner  entirely  discon- 
nected with  navigation;  such  as  dams,  to  create  a  water-power  for 
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different  mannfacturmg  purposes,  and  to  control  and  withdraw 
tbe  water  to  supply  aqueducts;  and  bridges  and  causeways,  to 
facilitate  intercourse  by  land:  Spring  t.  Russell^  7  Oreenl.  273; 
Proprietors  of  Side  Booms  v.  HaskeU,  Id.  474;  CottrUl  v.  Hyrick, 
12  Me.  222;  Parker  v.  The  Culler  MiUdam  Co,,  20  Id.  353  [37 
Am.  Dec.  5G];  Lebanon  y.  OlcoU,  1  N.  H.  339;  Woodsy.  The 
Nashua  Manufacturing  Co,,  4  Id.  527;  Commonwealth  y.  Breed , 
4  Pick.  460;  Charles  River  Bridge  v.  Warren  Bridge,  7  Id.  445; 
Boston  MUl  Dam  ▼.  Newman,  12  Id.  467  [23  Am.  Dec.  622J;  Mayor 
of  Charlestown  y.  County  Commissioners  of  Middlesex,  3  Met.  202; 
Kellogg  v.  Union  Com,,  12  Conn.  7;  EnfM  Toll  Bridge  Co,  v. 
The  Hartford  db  New  Haven  R.  R.  Co.,  17  Id.  40  [42  Am.  Dec. 
710];  Lansing  v.  Smith,  8  Cow.  146;  The  People  v.  The  Rens- 
selaer d  Saratoga  R.  R.  Co.,  15  Wend.  113  [30  Am.  Dec.  33]; 
Zimmerman  y.  The  Union  Canal  Co.,  1  Watts  &,  S.  346;  Susque- 
hanna  Canal  Co,  y.  Wriglit,  9  Id.  9  [42  Am.  Dec.  312];  Common-^ 
wealth  y.  Fisher,  1  Pen.  &  W.  462;  Monongahela  Navigation  Co.  y. 
Coons,  6  Watts  &  S.  101;  GavU  y.  Chambers,  3  Ohio,  495;  Hogg  y. 
ZanesvUle  Canal  and  Man.  Co.,  5  Id.  410;  Willson  y.  The  Black- 
bird Creek  Marsh  Co.,  2  Pet.  246;  The  City  of  Georgetown  y.  The 
Alexandria  Canal  Co.,  12  Id.  91;  United  States  y.  The  New 
Bedford  Bridge,  1  Wood.  &  M.  401. 

Many  other  cases  might  be  cited,  as  well,  if  not  better,  suited 
to  illustrate  and  establish  the  rightful  exercise  of  such  a  power. 
The  proyision  contained  in  the  constitution  that  the  legislature 
*'  shall  haye  full  power  to  make  and  establish  all  reasonable 
laws  and  regulations  for  the  defense  and  benefit  of  the  people 
of  this  state,  not  repugnant  to  this  constitution,  nor  to  that  of 
the  United  States,"  is  especially  relied  upon.  The  argument 
attempts  to  proye  that  the  act  is  not  a  reasonable  one;  that  it  is 
not  for  the  benefit  of  the  people;  and  that  it  is  the  right  and 
duty  of  this  court  to  judge  of  it  in  both  those  respects. 

The  legislature  must  of  necessity  judge  of  these  matters  in  the 
first  instance.  This  court  is  not  authorized  to  decide  whether 
an  enactment  of  the  legislature,  which  by  the  constitution  it  is 
clearly  entitled  to  make,  is  reasonable  or  for  the  benefit  of  the 
people.  The  legislature  is  expressly  authorized  to  establish  in- 
ferior courts.  It  does  establish  one.  This  court  can  not  decide 
that  it  was  not  reasonable,  or  for  the  benefit  of  the  people,  that 
such  a  court  or  one  of  such  a  character  should  be  established. 
To  do  so  would  be  to  yiolate  the  constitution  and  cause  a  conflict 
between  these  two  departments  of  the  goyemment.  When  the 
legislature  decides  that  an  act  is  reasonable  and  for  the  benefit 
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of  the  people,. as  it  does  by  making  the  enactment  under  the 
' sanction  of  an  oath  to  support  the  constitution,  that  decision 
must  be  conclusiye,  if  the  enactment  be  not  repugnant  to  anj 
provision  of  the  constitution,  and  be  not  made  colorably  to  effect 
one  purpose  under  the  appearance  of  affecting  another. 

If  the  legislature  should  authorize  private  properly  to  be 
taken  ostensibly  for  public  use,  when  it  is  apx>arent  by  the  en- 
actment itself  that  it  was  intended  to  be  taken  for  private  uses 
only,  it  would  be  the  duty  of  this  court,  in  a  case  properly  pre- 
sented, to  examine  and  decide  upon  its  character;  and  it  would 
not  be  bound  by  any  declaration  of  the  legislature,  that  the 
property  was  taken  for  public  use.  But  when  the  question  is 
one  of  expediency  merely,  the  decision  of  the  legislature,  that  it 
is  reasonable  and  for  the  benefit  of  the  people,  is  condusiTe: 
Spring  v.  Russell^  7  Greenl.  273;  Parker  v.  The  CvJUer  MUldam 
?o.,  20  Me.  353  [37  Am.  Dec.  56];  Cammonwealth  v.  Breed,  4 
Pick.  4G0;  The  People  v.  TJie  Rensselaer  db  Saratoga  R.  R.  Co., 
15  TVend.  132  [30  Am.  Dec.  33].  The  cases  cited  by  the  coun- 
sel for  the  defendants  do  not  authorize  a  different  conclusion. 
The  remark  referred  to  in  the  case  of  The  City  of  Boston  v. 
Shaw,  1  Met.  135,  was  made  respecting  a  by-law,  and  not  re- 
specting a  legislative  enactment. 

Whether  it  was  expedient,  and  in  that  sense  reasonable  and 
for  the  benefit  of  the  people,  to  grant  for  so  long  a  period  the  ex- 
clusive navigation  by  boats  moved  by  the  power  of  steam,  of 
that  part  of  the  Penobscot  river,  to  induce  persons  of  skill  to 
incur  the  risk  to  be  anticipated  by  their  introduction  and  use,  is 
a  question  which  this  court  is  not  authorized  to  entertain  and 
decide.  It  does  not  find  any  provision  of  the  act  to  be  repug- 
nant to  any  of  the  provisions  of  the  constitution  of  this  state. 

5.  The  provisions  of  the  act  are  alleged  to  be  repugnant 
to  that  clause  of  the  constitution  of  the  United  States  which 
declares,  congress  shall  have  power  "to  regulate  commerce 
with  foreign  nations,  and  among  the  several  states,  and  with  the 
Indian  tribes."  In  the  consideration  of  this  question,  it  will  be 
admitted  that  commerce  includes  navigation,  and  that  the  regu- 
lation of  it  includes  the  regulation  of  navigation  without  regard 
to  the  kind  of  vessel  employed,  or  the  kind  of  waters  in  which 
it  is  floated,  or  the  kind  of  power  by  which  it  is  moved.  And 
without  intimating  any  opinion  upon  the  controverted  question, 
whether  congress  has  the  exclusive  power  to  regulate  commerce 
to  the  extent  of  the  grant,  its  exclusive  power  to  do  so  will  be 
admitted  for  the  consideration  of  this  case.    That  part  of  the 
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power  of  congress  to  regulate  commeroe  will  only  be  considered 
which  authorizes  it  to  regulate  navigation.  The  inquiry,  there- 
fore, will  be  limited  to  the  extent  of  the  power  of  congress  to 
regulate  navigation.  The  three  different  branches  of  the  power 
to  regulate  commerce  will  be  separately  considered  so  far  only 
as  that  power  extends  to  the  regulation  of  navigation. 

The  first  gives  the  power  to  regulate  navigation  with  foreign 
nations.  The  exercise  of  this  power  is  not  limited  by  the  bounds 
of  any  state.  Vessels  may  be  authorized  to  navigate  waters 
within  the  bounds  of  a  state,  and  to  pass  through  a  state,  if  it 
be  practicable  to  do  so  while  employed  in  this  class  of  commerce. 
The  power  was  conferred  without  regard  to  the  jurisdiction  of 
the  states.  The  limits  of  a  state  do  not  constitute  any  portion 
of  the  elements,  by  which  the  extent  of  the  power  is  to  be  ascer- 
tained and  determined;  nor  does  the  kind  of  waters  in  which  the 
vessel  is  navigated.  The  exercise  of  the  power  is  not  restricted 
to  waters  in  which  the  tide  ebbs  and  flows.  There  may  be 
commerce  and  navigation  of  this  class  upon  fresh-water  lakes 
and  rivers,  and  to  the  regulation  of  such  navigation  the  power 
will  extend. 

This  exercise  of  power  is,  however,  restricted  in  these  and  in 
all  other  waters  to  the  regulation  of  such  navigation  as  can  be 
employed  in  commerce  with  foreign  nations.  It  is  restricted 
by  the  natural  limitation  existing  upon  the  practical  and  pos- 
sible use  of  the  waters  for  purposes  of  commerce  with  foreign 
nations.  If  a  vessel  can  not  be  navigated  from  waters  within  a 
state  to  a  foreign  port,  the  right  to  regulate  the  navigation  upon 
such  waters  is  not  embraced  by  the  teims  by  which  the  power 
is  granted.  On  the  other  hand,  when  a  vessel  can  be  navigated 
from  a  port  or  place,  within  any  of  the  states  of  the  Union,  to  a 
foreign  port  or  place,  the  United  States  may  authorize  it  to 
navigate  those  waters,  and  no  law  of  a  state  can  prevent  it. 
From  whatever  ports  or  places  within  any  of  the  states  situate, 
on  tido-waters,  or  on  fresh-water  rivers,  or  on  fresh-water  lakes, 
a  vessel  can  be  navigated  to  a  foreign  port  or  place,  there  the 
laws  of  the  United  States  may  reach  to  secure  and  to  protect 
her  right  to  that  navigation.  Beyond  this,  such  laws  can  not 
reach  for  such  a  purpose.  Upon  waters  not  included  within 
such  limits,  whether  they  be  salt  or  fresh,  vessels  may  be  navi- 
gated without  submission  to  the  laws  of  the  United  States.  To 
their  regulation  her  laws  do  not  and  can  not  extend.  Their 
regulation  is  one  of  those  rights  not  by  this  branch  of  the 
power  conferred  upon  the  United  States,  but  is  one  of  those 
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served  to  the  bMob,  to  be  exercised  by  them  with  the  same  free* 
dom  and  to  the  same  extent  as  it  might  have  been  if  they  had 
never  become  members  of  the  Union.  The  extent  to  which  the 
power  of  congress  to  regulate  navigation  has  been  conferred,  and 
to  which  it  may  be  exclusively  exercised,  is  ascertainable  by 
ascertaining  the  simple  fact,  whether  a  vessel  can  be  navigated 
from  a  port  or  place  within  the  United  States  to  a  port  or  place 
within  a  foreign  country. 

The  second  branch  confers  the  power  to  regulate  navigation 
*'  among  the  several  states."  This  power  may  also  be  exercised 
by  congress  within  the  jurisdiction  of  the  states,  and  upon  fresh 
as  well  as  upon  tide  vmters,  with  respect  to  vessels  which  can 
carry  on  commerce  among  the  states.  Those  vessels,  and  those 
only,  can  be  employed  in  such  commerce  which  can  be  navigated 
from  some  port  or  place  within  one  state  to  some  port  or  place 
vrithin  another  state.  If  they  can  not  be  so  navigated,  they  can 
not  be  employed  in  commerce  among  the  states.  Congress  may 
regulate  the  navigation  of  a  vessel  in  all  waters  without  regard 
to  their  distinguishing  character,  in  which  a  vessel  can  be  navi- 
gated from  a  place  in  one  state  to  a  place  in  another  state;  and 
this  may  include  the  navigation  in  waters  between  different 
ports  or  places  in  the  same  state,  because  such  waters  can  bo 
used  for  purposes  of  navigation  among  the  states.  Navigation 
upon  the  waters  of  a  state,  which  can  not  be  thus  used,  is  not 
comprehended  by  the  terms  in  which  the  power  is  confided  to 
the  United  States.  It  is  subject  to  regulation  only  by  the  laws 
of  the  state  in  which  it  is  employed. 

These  rules  are  subject  to  a  single  exception:  when  a  river, 
pond,  or  small  lake,  incapable  of  use  for  general  purposes  of 
navigation,  constitutes  the  boundary,  in  whole  or  in  part,  be- 
tween the  United  States  and  a  foreign  country,  or  between  dif- 
ferent states  of  the  Union,  the  passage  of  ferry-boats  and  row- 
boats,  from  bank  to  bank,  above  falls  or  rapids  which  wholly 
obstruct  the  passage  of  vessels  by  them  down  the  current,  will 
afford  no  evidence  that  the  navigation  upon  these  waters  can  be 
subject  to  regulation  by  the  power  of  congress. 

No  judicial  decision  has  been  noticed  which  denies  to  a  state 
the  right  to  regulate  the  navigation  upon  its  interior  vraters 
which  can  not  be  navigated,  in  the  manner  before  stated,  for 
purposes  of  commerce  with  foreign  nations  or  among  the  several 
states.  On  the  contiaiy,  that  right  has  been  admitted  in  those 
judioiAl  opinions  which  have  been  considered  to  advance  the 
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most  extensiye  claims  to  the  regulation  of  commeroe  and  naTi' 
gation  by  the  United  States. 

In  the  case  of  Gibbons  v.  Ogden,  9  Wheat.  194,  Marshall,  C. 
J.,  observes:  *'  Comprehensive  as  the  word  *  among*  is,  it  maj 
irery  properly  be  restricted  to  that  commerce  which  concerns 
more  states  than  one.  The  phrase  is  not  one  which  would  prob- 
ably haye  been  selected  to  indicate  the  completely  interior  traffic 
of  a  state,  because  it  is  not  an  apt  phrase  for  that  purx>ose;  and 
the  enumeration  of  the  particular  classes  of  commerce  to  which 
the  power  was  to  be  extended  would  not  have  been  made  had 
the  intention  been  to  extend  the  power  to  eveiy  description. 
The  enumeration  presupposes  something  not  enumerated;  and 
that  something,  if  we  regard  the  language  or  the  subject  of  the 
sentence,  must  be  the  exclusively  internal  commerce  of  a  state." 
When  speaking  of  the  proper  legislation  of  the  states,  the  opin- 
ion states:  ''Inspection  laws,  quarantine  laws,  health  laws  of 
-eveiy  description,  as  well  as  laws  for  regulating  the  internal 
-commerce  of  a  state,"  are  parts  of  the  mass.  Again:  *'  If  con- 
.^^ss  license  vessels  to  sail  from  one  port  to  another  in  the  same 
«tate,  the  act  is  supposed  to  be  necessarily  incident  to  the  power 
-expressly  granted  to  congress,  and  implies  no  claim  of  a  direct 
|K>wer  to  regulate  the  purely  internal  commerce  of  a  state." 

With  all  deference  it  is  submitted,  that  the  power  last  named 
need  not  be  claimed,  and  that  it  does  not  accrue  as  an  inci- 
dental or  implied  power,  that  it  is  expressly  granted  by  being 
necessarily  included  within  the  limits,  to  which  the  right  of  the 
United  States  to  regulate  commerce  extends  by  the  terms  of  the 
•grant;  and  excluded  from  the  limits,  to  which  the  right  of  a 
«tate  to  regulate  its  internal  commerce  may  extend. 

Mr.  Justice  McLean  observes,  in  his  opinion  in  the  passenger 
<»tses,  Norris  v.  CUy  of  Boston,  7  How.  283:  "  Over  the  naviga- 
ble waters  of  a  state  congress  can  exercise  no  commercial  power, 
except  as  regards  an  intercourse  with  other  states  of  the  Union 
or  foreign  countries."  ''All  commercial  action  within  the  limits 
of  a  state,  and  which  does  not  extend  to  any  other  state  or  for- 
eign country,  is  exclusively  under  state  regulation.  Congreea 
can  have  no  more  power  to  control  this,  than  a  state  has  to 
r^fulate  commerce  with  foreign  nations  and  among  the  several 
states."  Mr.  Justice  Wayne,  in  his  opinion  in  those  cases,  ob- 
serves: "Those  regulations  which  affect  only  the  commerce 
carried  on  within  one  state,  or  which  refer  only  to  subjects  of 
'internal  police,  are  within  the  powers  reserved.    To  oongreee 
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is  granted  fhe  power  to  regulate  oommeroe  '  with  the  Indian 
tribes.'  No  judicial  opinion  is  known  to  have  determined,  that 
this  branch  of  commerce  included  navigation.  It  was  not  the 
subject  of  examination  in  those  cases -which  decided  that  com- 
merce did  include  navigation."  The  admission  that  commerce 
includes  navigation,  is  not  intended  to  include  commerce  with 
the  Indian  tribes.  The  language  must  have  been  used  with 
reference  to  such  commerce  with  them  as  was  known  to  have 
existed.  The  treaties  made  with  them  before  the  union,  and 
the  ordinances  made  by  congress  under  the  confederation,  recog- 
nize and  provided  for  trade  or  traffic  with  them. 

But  no  national,  conventional,  or  statute  law  or  ordinance  is 
known  to  have  recognized  or  authorized  navigation  to  be  carried 
on  with  any  Indian  tribe.  No  vessel,  it  is  believed,  had  then 
or  has  since  entered  or  cleared  as  arriving  from  or  proceeding 
to  the  territoiy  of  any  such  tribe.  The  grant  was  made  to  reg- 
ulate a  commerce,  which  had  at  the  time  a  well-known  char- 
acter. Hence  Chief  Justice  Marshall,  while  presenting  reasons 
for  the  conclusion  that  the  commerce,  of  which  he  was  speaking, 
included  navigation ,  observes : '  'All  America  understands  and  has 
uniformly  understood  the  word  ''commerce"  to  comprehend 
navigation.  It  was  so  understood,  and  must  have  been  so  under- 
stood, when  the  constitution  was  framed."  Let  the  same  rule 
be  applied  to  ascertain  the  meaning  of  commerce  with  the  In- 
dian tribes,  and  it  will  not  be  found  to  include  navigation,  but  to 
include  trade  or  traffic  in  goods  and  merchandise  between  those 
tribes  and  other  persons. 

Whatever  may  be  the  extent  of  the  power,  it  can  not  be  con- 
strued to  authorize  congress  to  regulate  navigation  upon  the 
waters  of  a  state,  which  can  not  be  used  for  purposes  of  com- 
merce with  foreign  nations,  or  among  the  several  states,  with- 
out overruling  the  uniform  regulations  contained  in  the  opinions 
of  the  supreme  court  of  the  United  States,  that  the  power  to 
regulate  commerce  does  not  authorize  the  regulation  of  naviga- 
tion on  waters  which  can  not  be  used  for  such  pmposes. 

"  The  Indian  tribes  "  referred  to  were  those  tribes  which  were 
in  a  condition  to  determine  for  themselves  with  whom  they  would 
have  commerce,  or  in  a  condition  to  have  congress  determine  it 
for  them;  and  not  those  small  tribes  or  remnants  of  tribes,  yet 
denominated  tribes,  which  had  before  that  time  and  have  ever 
since  continued  to  be  under  the  control  and  guardianship  of  a 
state,  and  were  without  power  to  carry  on  commerce  or  trade, 
except  by  permission  and  under  the  regulation  of  the  state  lawa 
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That  the  Penobscot  tribe  of  Indians  were,  when  the  oonsti- 
tation  of  the  United  States  was  fxamed  and  adopted,  under  the 
complete  control  of  state  laws,  and  without  the  power  to  con* 
duct  commerce  or  trade^  except  by  permission  of  a  state,  will 
appear  by  a  reference  to  state  enactments. 

So  early  as  the  year  1633,  the  general  court  of  Massachusetts 
ordered,  "  that  no  person  whatsoever  shall  henceforth  buy  any 
land  of  any  Indian  without  license  first  had  and  obtained."  In 
1650,  the  French,  Dutch,  and  other  foreigners  were  forbidden 
to  trade  with  them.  In  1657,  that  commonwealth  declared  its 
idght  to  all  the  fur  trade  with  them,  and  forbid  others  to  trade 
with  them  in  furs.  It  had  before  that  time  forbidden  the  sale 
to  them  of  guns,  gunpowder,  and  other  munitions  of  war.  In 
1G93  an  act  was  passed  "  for  the  better  rule  and  government  of 
the  Indians  in  their  several  places  and  plantations." 

The  first  section  provided  for  the  appointment  of  persons  **  to 
have  the  inspection  and  more  particular  care  and  government  of 
the  Indians  in  their  respective  plantations;"  and  these  persons 
were  authorized  to  determine  pleas  betwixt  party  and  party,  and 
to  punish  criminal  offenses.  Such  a  course  of  legislative  con- 
trol was,  it  is  believed,  continued  until  this  state  was  separated 
from  Massachusetts,  although  contracts  denominated  treaties 
were  made  with  them  by  the  state,  for  the  relinquishment  of 
their  title  to  lands.  By  the  act  of  separation,  this  state  assumed 
the  performance  of  all  the  obligations  made  by  Massachusetts 
to  the  Indian  tribes  within  her  jurisdiction;  and  in  the  year 
1821,  passed  an  act  for  the  regulation  of  the  Penobscot  and 
Passamaquoddy  tribes  of  Indians. 

These  laws  will  be  ascertained  by  a  reference  to  the  ancient 
charters  and  statutes  of  Massachusetts,  under  the  title,  Indians. 
Neither  the  congress  under  the  confederation,  nor  the  govem- 
ment  of  the  United  States,  appear  to  have  at  any  time  exercised 
any  control  over,  or  to  have  made  any  contract  or  treaty  with, 
the  Indians  within  the  jurisdiction  of  Massachusetts  or  of  this 
state.     Vide  American  State  Papers,  title,  Indian  AfEairs. 

By  the  agreed  statement  it  appears,  that  the  Penobscot  tribe 
of  Indians  ''  always  have  been,  and  now  are,  under  the  jmisdio- 
tion  and  guardianship  of  this  state."  This  tribe  can  not,  there* 
fore,  be  one  of  those  referred  to  in  the  constitution  of  the  United 
States.  The  conclusion  must  be,  that  commerce  with  the  Indian 
tribes  did  not  include  navigation,  and  if  it  did,  that  the  Penob- 
scot tribe  was  not  one  of  the  tribes  referred  to  in  the  consti- 
tution. 
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It  appears  from  the  agreed  statement  of  facts,  that  the  boat 
owned  and  navigated  by  the  defendants  was  enrolled  and 
licensed  for  the  coasting  trade  at  the  port  of  Bangor.  This  can 
be  of  no  importance,  if  she  can  not  carry  on  that  trade.  The 
power  of  congress  to  regulate  commerce  can  neither  be  enlarged 
nor  diminished  by  a  grant  of,  or  by  a  refusal  to  grant,  a  coast- 
ing license.  Such  a  license,  when  received  by  a  vessel  exclu- 
sively and  necessarily  employed  in  the  waters  of  a  state,  which 
can  not  be  used  to  carry  on  commerce  with  foreign  nations  or 
among  the  several  states,  is  wholly  inoperative.  It  would  be 
unauthorized  by  the  laws  or  constitution  of  the  United  States. 

It  further  appears,  by  the  agreed  statement,  that  the  act  grant- 
ing the  exclusive  navigation  by  steam  power  does  not  apply  to 
any  part  of  the  Penobscot  river  which  is  within  eight  miles  of 
any  place,  from  which  a  vessel  can  be  navigated  to  a  foreign 
port  or  to  a  port  in  another  state.  It  is  limited  to  that  part  of 
the  liver  from  which  no  vessel  can  proceed  and  pass  out  of  the 
limits  of  the  state.  The  provisions  of  the  act  are.not,  therefore, 
repugnant  to  any  provision  of  the  constitution  of  the  United 
States. 

A  decree  may  be  drawn  by  counsel  and  entered,  to  prohibit  by 
injunction  the  defendants  from  navigating  by  boats  propelled 
by  the  power  of  steam,  that  part  of  the  Penobscot  river  in 
which  a  grant  is  made  of  the  exclusive  right  of  navigation  in 
that  ipode,  so  long  as  such  exclusive  right  shall  continue;  and 
for  the  recovery  of  costs. 

When  Stogeholders  may  Maintain  Suit  against  Officebs  and  agenti 
of  corporations:  See  note  to  Hersey  v.  Vcaait,  41  Am.  Dec.  367,  where  the 
sabject  is  discu&sed  at  length. 

Bight  to  Use  of  Navigable  Stream  is  in  the  People  succeeding  to 
the  rights  of  the  crown.  The  legislature  alone  can  di8|)Ose  of  this  right,  and 
when  that  disposition  is  consistent  with  the  law  of  nature  and  the  consti- 
tution  of  a  well-ordered  society,  it  is  valid:  Attorney  General  v.  Stevens^  22 
Am.  Dec.  526;  Arnold  v.  Mundy^  10  Id,  356;  Parker  v.  Cutler  Alilldam  Co,, 
37  Id.  56.  %nd  note  58. 

Grant  or  Nayioabls  Stbjsams.— The  state  has  power  only  to  giant  lands 
covered  by  navigable  waters  subject  to  the  right  of  fishery  by  the  publio: 
lirown  V.  Kennedy t  0  Am.  Dec.  503.  And  for  great  public  purposes  it  may  so 
use  them  as  to  deprive  the  individual  of  his  accustomed  use  of  them :  BaHey 
T.  P.,  W.  ds  B.  B.  B.  Co.,  44  Id.  593,  and  note. 

Stats  hat  Impede  Nayioation  a.s  bt  Dams  or  Bridges,  etc.  :  See  BcUUy 
T.  /\,  W,  db  B,  B,  B.  Co,,  44  Am.  Dec.  593,  and  note  620;  Sutquehanna  Canal 
Cq,  v.  Wrii/hi,  42  Id.  312,  and  note,  where  other  cases  are  collected. 
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whom  he  has  no  privity,  either  to  defeat  the  action  or  in  mitigatioii  ol 
damages. 

MxASURX  ov  Dauaobs  in  Tbxspass  or  Trovxa  hy  termor  against  his  re« 
versioner  is  the  actual  loss  sustained  by  the  termor. 

Mbasurk  of  Damages  in  Trespass  db  Bonis  Asportatis,  or  trover  by 
termor  against  stranger,  is  the  full,  value  of  the  property. 

Tenant  in  Common  mat  Recover  in  Trover  against  Stranger  his  ali- 
quot share  in  chattel  unless  a  plea  in  abatement  is  interposed;  and 
after  his  recovery  his  co-tenant  may  recover  likewise  from  the  same 
defendant,  and  no  plea  in  abatement  can  be  interposed. 

Agent's  Authority  can  not  be  Established  bt  his  Own  Declarations. 

Tortious  Conversion  Consists  in  Wrongful  Asportation  of  CuATnui 
with  intent  to  appropriate  it  to  taker's  use,  and  no  demand  and  refusal 
are  then  necessary  to  maintain  action. 

Motive  Influencing  Defendant  in  Tortious  Conversion  is  material  only 
in  repelling  recovery  of  exemplary  damages. 

Parol  Evidence  of  Oral  Proceedings  in  Another  Action  are  not  ad- 
missible  without  Brst  producing  record  evidence  of  the  existence  of  such 
action. 

Trover  to  recover  the  value  of  two  slaves.  The  verdict  wua 
for  the  plaintiff,  and  a  motion  for  a  new  trial  being  denied,  the 
defendant  appealed,  relying  on  three  exceptions,  the  first  two  of 
which  are  sufficiently  stated  by  the  court.  The  third  exception 
was  to  the  exclusion  of  the  testimony  of  one  Brent,  who  was  in- 
troduced  to  testify  that  he  was  present  at  the  trial  of  an  action 
brought  by  Briscoe  against  Dement,  the  plaintiff  and  appellee, 
when  Dement'a  counsel  set  up  orally,  as  a  set-off  to  plaintiff'! 

•TO 
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demand,  the  Bale  by  Briscoe  of  the  negroes  involved  in  the 
present  controversy;  and  that  this  set-ofiF  was  submitted  to  the 
juzy  in  the  argument  of  counsel  of  the  respective  parties.  The 
court  refused  to  admit  this  evidence  unless  it  was  preceded'bj 
Uie  introduction  of  record  evidence  of  the  existence  of  said  suit 

Bichardson,  attorney  general,  for  the  appellants. 

B.  J.  Brent  and  Horsey,  for  the  appellee. 

By  Court,  Mabtin,  J.  This  was  an  action  of  trover.  At  ibm 
trial  of  the  cause  below,  the  plaintiff  proved  by  a  competent 
witness,  that  the  slaves  in  controversy  were  upon  his  farm  and 
in  his  possession,  under  the  management  of  the  witness,  as  bis 
overseer,  on  the  thirteenth  of  March,  1846,  and  that  on  that 
day,  John  Campbell,  one  of  the  defendants,  came  to  the  farm» 
in  company  with  one  Briscoe  and  a  Mr.  Stuart,  the  sherifif  of 
Charles  county,  and  that  Campbell,  after  bargaining  with 
Briscoe  for  the  sale  of  these  slaves,  took  forcible  posiessfon  of 
them  and  carried  them  away. 

In  this  condition  of  the  case,  the  defendants,  on  cross-exami- 
nation, asked  the  witness  whether  these  slaves  were  not  ih& 
property  of  Bichard  Dement's  estate,  and  avowed  their  pui-pose 
to  be  to  give  such  evidence  to  defeat  the  plaintiff's  claim,  or  to 
offer  the  same  in  mitigation  of  damages.  This  evidence  was 
objected  to.  The  court,  we  find,  refused  to  admit  it,  for  either 
of  the  purposes  for  which  it  was  offered,  unless  the  defendants 
proposed  to  follow  up  the  testimony,  with  evidence  that  they 
acted  under  authority  derived  from  the  representative  or  repre- 
sentatives of  Bichard  Dement's  estate.  The  counsel  for  the 
defendants  having  declined  to  follow  up  the  testimony  as  pro- 
posed by  the  court,  it  was  rejected,  and  the  ruling  of  the  court 
upon  this  point  of  evidence  forms  the  subject  of  the  first 
exception. 

The  ruling  of  the  court  below  upon  the  question  raised  far 
their  consideration  on  this  branch  of  the  case,  was  unquestion- 
ably correct.  The  defendant  having  failed  to  connect  himself 
with  the  estate  of  Bichard  Dement,  occupied  the  position  of  s 
mere  tort-feasor,  who  had  invaded  the  possession  of  the  plaintiff 
without  authority,  and  under  such  circumstances  it  is  very 
clear,  that  he  could  not  be  permitted  to  prove  that  the  title  to 
the  property  in  dispute  was  not  in  the  plaintiff,  but  was,  at  the 
time  of  the  conversion,  outstanding  in  a  third  party,  with 
whom  he  had  no  connection  or  privity,  to  defeat  the  action,  as 
in  mitigation  of  damages.     In  the  case  of  Duncan  v.  Spear,  U 
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Wend.  56,  the  supreme  oonrt  of  New  Tork  ooxrecUy  ruled,  that 
a  defendant  in  trover  can  not  set  up  property  in  a  third  person, 
without  showing  some  title,  claim,  or  interest  in  himself,  deriyed 
from  such  person.  And  that  it  was  not  competent  for  the 
defendants  to  place  themselves  under  the  protection  of  a  title 
to  this  properly  residing  in  the  estate  of  Dement,  without  show- 
ing that  they  acted  under  authority  derived  from  the  represenir 
atives  of  that  estate,  and  thus  relieving  themselves  from  the 
imputation  of  being  mere  wrong-doers,  is  a  legal  proposition, 
which  has  been  considered  as  settled  and  at  rest,  in  Westmin- 
ster Hall,  since  the  leading  case  upon  this  subject,  of  Armory  v. 
DelamiriSf  decided  by  Chief  Justice  Pratt,  and  reported  in  1 
Stra.  505.  In  that  case  it  was  manifest  from  the  evidence, 
that  the  real  properly  was  in  a  third  person;  but  as  that  property 
was  not  connected  with  the  defendant  by  transfer  or  authority, 
he  was  not  allowed  to  rely  upon  it,  nor  to  shelter  himself  from 
responsibility  under  it;  and  the  finder  of  the  jewel,  a  chimney- 
sweeper's boy  in  London,  recovered  from  the  converter,  in  an 
action  of  trover,  the  full  value  of  the  chattel.  The  cases  of 
Sutton  V.  Buck,  2  Taunt.  802,  and  Burton  v.  Eughea,  2  Bing. 
173,  stand  upon  this  principle. 

We  did  not,  however,  understand  the  counsel  for  the  appel- 
lant as  controverting  the  correctness  of  this  general  proposition; 
but  his  point  was,  that  the  defendants  should  have  been  per- 
mitted to  show  that  the  plaintiff  was  in  the  possession  of  these 
slaves,  at  the  time  of  the  alleged  conversion,  only  as  a  termor, 
the  reversionary  interest  residing  in  the  estate  of  Dement,  as 
the  lessor,  not  of  course  in  bar  of  the  action,  but  in  mitigation 
of  damages.  The  proposition  presented  by  the  counsel  for  the 
appellant  is,  that  in  an  action  of  trover  by  a  termor  of  a  chattel 
against  a  wrong-doer,  who  has  converted  it  to  his  own  use,  the 
measure  of  damages  is  not  the  full  value  of  the  property  at  the 
time  of  the  conversion,  but  its  value  to  the  termor,  and  that, 
therefore,  it  was  proper  in  this  case  to  show  that  the  relation 
of  lessor  and  lessee  existed  between  the  plaintiff  and  the  estate 
of  Dement,  that  the  jury  might  give  only  such  damages  as 
would  cover  the  injury  sustained  by  the  plaintiff  for  the  de- 
privation of  the  services  of  the  slaves  in  dispute,  for  the  unex- 
pired term. 

This  proposition  can  not  be  maintained.  In  an  action  of 
trespass  or  trover  by  a  termor  against  his  reversioner,  for  an 
unauthorized  interruption  of  his  possession  during  the  term, 
the  measure  of  damages  would  be  the  actual  loss  sustained  by 
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the  lessee.  But  in  an  action  against  a  stxanger  and  wrong-doer, 
who  has  been  guilty  of  an  asportation  or  conyersion  of  the  prop- 
erty, the  plaintiff  is  treated  as  the  absolute  and  unqualified 
owner  of  the  property,  and  he  is  entitled  to  recover  its  full  value. 

By  the  common  (differing  in  this  respect  from  the  Roman) 
law,  the  hirer  of  a  chattel  acquires,  by  virtue  of  the  contract,  a 
special  property  in  the  thing  during  the  continuance  of  the 
term.  The  hirer  is  bound  by  the  implied  obligations  of  the 
contract  to  restore  the  thing  hired,  when  the  term  for  which  it 
was  hired  has  determined :  Story  on  Bail. ,  sec.  414.  And  al- 
though cases  may  occur  in  which  he  would  be  absolved  from 
this  obligation,  yet  it  has  been  expressly  decided  in  Oordon  v. 
Harper,  1  T.  B.  14,  that  a  lessee  can  not  justify  his  not  return- 
ing the  goods  to  the  landlord  at  the  end  of  his  term,  because  a 
stranger  had  committed  a  trespass  upon  him  by  taking  them 
away.  The  language  of  Mr.  Justice  Lawrence,  in  Oordon  v. 
Harper y  is:  ''  The  tenant  is  bound  to  restore  the  goods  to  the 
landlord  at  the  end  of  his  term,  and  could  not  justify  his  not 
doing  so,  because  a  stranger  had  committed  a  trespass  upon  him 
by  taking  them  away." 

The  law  has  placed  at  the  command  of  the  termor  the  power 
of  vindicating  his  rights  to  the  property,  if  they  have  been  vio- 
lated, and  he  is  bound  to  use  it.  And  as  he  is  bound  to  restore 
the  property  to  the  person  from  whom  he  obtained  it,  or  to 
stand  responsible  in  damages  for  its  full  value,  he  has  the  right 
to  recover  its  full  value  from  a  stranger  who  has  wronged  him. 
Upon  this  ground  of  ulterior  responsibility,  the  borrower  of  a 
chattel  may  maintain  an  action  of  trespass  or  trover  against  a 
wrong-doer  who  has  invaded  his  possession,  and  it  must  be  obvi- 
ous that  unless  he  was  allowed  to  recover  the  full  value  of  the 
thing  of  which  he  was  despoiled,  the  remedy  placed  at  his  disposal 
would  not  accomplish  the  purpose  for  which  it  was  given.  In 
Story  on  Bailments,  section  280,  the  author  says:  **  But  notwith- 
standing the  bon'ower  has  no  special  property  in  the  thing  loaned, 
still  it  seems  that  if  the  injuiy  done  by  a  stranger  is  of  such  a  na- 
ture that  the  bailee  would  be  liable  over  to  the  lender  for  it,  the 
latter  may  maintain  an  action  of  trespass,  and  even  of  trover, 
founded  upon  his  possession,  to  recover  damages;  for  the  mere 
possession  of  property  without  title  is  sufficient  against  a  wrong- 
doer." 

In  the  case  of  Lyle  v.  Barker,  6  Binn.  457,  it  was  held  that  a 
pawnee  of  goods  could  maintain  trespass  against  a  stranger  who 
takes  them  away,  and  recover  the  whole  value  in  damages. 

An.  Dbo.  Vou  Ln— 4S 
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though  they  wero  pledged  for  less,  upon  the  ground  that  he  is 
answerable  for  the  excess  to  the  person  who  has  the  general 
property. 

Mr.  Chief  Justice  Tilghman,  when  considering  this  question  of 
damages,  on  a  motion  for  a  new  trial,  said :  ' '  The  point  was  very 
little  argued,  and  no  authorities  cited  [at  the  trial  before  the 
jury],  so  that  my  opinion  was,  upon  a  general  recollection  of 
the  principle,  that  he  who  has  a  special  property  in  chattels, 
being  answerable  to  the  general  owner,  unless  he  takes  good 
care  of  them,  may  recover  the  whole  in  damages  against  a  wrong- 
doer who  takes  them  away.  Upon  subsequent  reflection  and 
reference  to  the  authorities,  I  am  satisfied  that  the  charge  was 
right."  He  then  refers  to  the  case  of  Eeydon  y.  Smiih^  13  Co. 
69,  where  it  is  stated:  ''  That  he  who  hath  a  special  property  in 
goods  shall  have  a  general  action  of  trespass  against  him  who 
hath  the  general  property,  and  upon  the  eyidence  damages  shall 
be  mitigated;  but  clearly  the  bailee,  or  he  who  hath  the  spck^ial 
property,  shall  have  a  general  action  of  trespass  against  a 
stranger,  and  shall  recover  all  in  damages,  because  that  he  is 
chargeable  over." 

In  White  v.  Wehb,  15  Conn.  302,  an  action  of  trover  was  brought 
by  a  second  mortgagee  against  a  stranger.  It  was  insisted  that 
the  plaintiff  could  only  recover  the  value  of  his  interest,  that  is, 
its  value  after  deducting  the  amount  due  on  the  prior  mortgage. 
It  was  ruled  otherwise.  The  court  said:  *'  If  the  suit  is  brought 
by  a  bailee  or  special  property  man  even  against  the  general 
owner,  then  the  plaintiff  can  recover  the  value  of  his  special  prop- 
erty only;  but  if  the  suit  is  against  a  stranger,  then  he  recovers 
the  value  of  the  property  and  interest  thereon  according  to  the 
general  rule,  and  holds  the  balance  beyond  his  own  interest,  in 
trust  for  the  general  owner."  We  think,  therefore,  that  the  ruling 
of  the  court  below  was  correct  in  the  first  exception,  in  whatever 
aspect  the  question  presented  for  their  consideration  is  to  be 
viewed. 

There  is  no  analogy  between  this  case  and  the  case  of  a  tenant 
in  common,  or  part  owner  of  a  chattel,  suing  for  his  propor- 
tionable share  or  interest.  Unless  a  plea  in  abatement  is  inter- 
posed, a  tenant  in  common  may  recover  in  trover  or  trespass  his 
aliquot  share  or  proportion  of  interest  in  a  chattel,  but  the  rule 
that  gives  him  the  right  to  sue  confines  him  to  his  own  interest 
or  share.  He  is  under  no  ulterior  responsibility  to  his  co-ten- 
ant; the  co-tenant  may  recover  from  the  same  defendant  his  in- 
terest in  the  chattel,  and  in  this  second  action,  the  defendant  is 
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precladed  from  interposing  a  plea  in  abatement.  In  the  case  of 
Sedgtoorth  ▼.  Overend^  7  T.  K.  279,  this  point  was  expressly  ad- 
judged. 

The  second  exception  relates  to  the  question  of  conversion. 
It  will  be  recollected,  that  the  plaintiff  proved  that  John  Camp- 
bell, one  of  the  defendants,  entered  upon  his  farm,  and  after 
bargaining  with  Briscoe  for  the  piurchase  of  these  slaves,  took 
possession  of  them  bj  force,  without  the  consent  or  knowledge 
of  the  plaintiff,  and  for  the  purpose,  as  the  jury  might  have 
found,  of  appropriating  them  to  his  own  use.  This  act,  stand* 
ing  alone  and  unexplained,  had  unquestionably  all  the  elements 
of  a  tortious  conversion. 

The  defendants,  however,  on  the  cross-examination  of  the 
plaintiff's  witness,  proposed  to  prove  that  Briscoe,  at  the  time 
of  the  taking  of  the  property,  stated  that  he  came  and  took  the 
said  slaves  by  the  authority  of  the  plaintiff,  for  the  purpose  of 
paying  a  debt  of  plaintiff,  for  which  he,  the  defendant,  was  se- 
curity. 

No  proof  aliunde  was  offered  to  show  that  the  plaintiff  had 
invested  Briscoe  with  authority  to  sell  these  slaves,  and  it  is  a 
clear  principle,  that  even  if  Briscoe  had  been  introduced  as  a 
witness,  the  fact  of  his  authority  could  not  have  been  established 
by  his  own  declarations.  In  the  case  of  James  v.  Stookey,  1 
Wash.  C.  C.  880,  it  was  held  that  the  declarations  of  a  person 
exercising  authority,  that  he  possesses  it,  can  never  be  received 
as  evidence  of  the  fact  of  his  authority.  But  the  counsel  for 
the  appellants  contended,  that  if  the  declarations  of  Briscoe 
had  been  received,  they  would  have  shown  that  Campbell  was  a 
bona  fide  purchaser  of  this  property;  that  although  ilie  sale  was 
made  by  Briscoe,  without  authority,  that  the  defendant  was  not 
a  mere  wrong-doer;  and  that,  therefore,  a  demand  and  refusal 
were  necessary  to  maintain  the  action. 

This  position  can  not  be  sustained.  The  definition  of  a  con« 
version,  so  far  as  it  is  applicable  to  this  case,  is  the  wrongful 
asportation  of  a  chattel,  with  the  intent  to  appropriate  it  to  the 
taker's  use:  Steph.  N.  P.  2684;  and  when  those  two  facts  are 
found  to  exist — ^that  is,  the  wrongful  taking,  and  the  purpose  of 
the  defendant  to  devote  the  property  to  his  own  use — the  tor- 
tious conversion  is  established,  no  matter  under  what  impression 
he  may  have  acted.  The  question  whether  a  party  is  to  be 
treated  as  a  wrong-doer  and  tortious  converter,  depends  upon 
the  inquiry  whether  the  asportation  of  the  property  was  unau- 
thoricedy  and  made  by  him  with  the  intention  of  appropriating 
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it  to  his  own  use;  and  not  upon  the  motive  by  which  he  was  ac- 
tuated in  peipetrating  the  act.  The  motive  by  which  a  defend- 
ant was  influenced  in  converting  to  his  own  use  the  property  of 
another  is  only  material  and  admissible,  when  it  is  introduced 
to  repel  an  attempt  by  the  plaintiff  to  recover  from  him,  in  an 
action  of  trover,  exemplary  damages.  In  GromweU  v.  Owings, 
7  Har.  &  J.  60,  the  court  of  appeals  said:  **  Whenever  the  goods 
of  a  stranger  are  wantonly  taken,  or  after  due  notice  being 
given  that  they  are  his  property,  the  parfy  injured,  if  he  chooses 
not  to  wait,  and  replevy  them  from  the  piirchaser  after  sale, 
may  always  attain  ample  redress,  in  exemplary  dainages,  in  an 
action  of  trespass  or  trover,  at  the  hands  of  a  jury.  And  in 
oases  of  mere  mistake,  without  any  intention  to  do  wrong,  lees 
than  the  full  value  of  the  goods  taken  will  seldom  be  recovered." 
In  the  case  of  McCombie  v.  DavieSf  6  East,  588,  the  defendant 
took  an  assignment  of  the  tobacco  from  Coddan,  in  good  faith, 
under  the  impression  that  it  was  the  property  of  Coddan,  and 
without  any  knowledge  that  it  had  been  purchased  by  him  for 
the  plaintiff  as  a  broker.  It  is  true  that  the  defendant  refused, 
upon  the  request  of  the  plaintiff,  to  deliver  the  tobacco  to  Cod- 
dan, as  the  plaintiff's  broker.  But  Lord  Ellenborough  did  not 
consider  the  refusal  of  the  defendant  to  give  the  order  as 
required  as  evidence  of  a  conversion  under  the  circumstances 
of  the  case.  He  placed  the  conversion  upon  the  ground  that 
the  defendant  assumed  dominion  over  the  property,  and  took 
it  by  the  wrongful  act  of  the  broker.  The  counsel  for  the 
plaintiff,  after  insisting  that  the  defendant's  refusing  to  make 
the  transfer  was  evidence  of  a  conversion,  contended  that  '*  at 
any  rate  the  asfluming  dominion  over  it,  and  taking  it  by  the 
wrongful  act  of  the  broker,  was  a  conversion."  And  Lord 
Ellenborough  said:  ''  The  latter  was  the  true  ground  to  put  the 
plaintiff's  case  upon;  and  if  the  case  had  been  so  presented  to 
him  at  the  trial,  there  probably  would  have  been  no  nonsuit; 
but  it  was  put  upon  the  ground  that  the  not  giving  an  order  for 
the  delivery  of  the  tobacco  from  the  king's  warehouse  was  in 
itself  a  conversion,  in  which  I  could  not  concur;  not  conceiving 
that  the  mere  not  doing  an  act  was  a  conversion.  But  taking 
the  case  higher  up  upon  principle,  I  think  that  the  defendant's 
acts  amount  to  a  conversion.  According  to  Lord  Holt,  in  Bald' 
win  V.  Cole,  the  very  assuming  to  one's  self  the  property  and  right 
of  disposing  of  another  man's  goods  is  a  conversion;  and  cer- 
tainly a  man  is  guiliy  of  a  conversion  who  takes  my  property 
by  assignment  from  another  who  has  no  authoriiy  to  dispose  of 
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it;  for  what  is  that  but  asBisting  that  other  in  carrying  hia 
wrongful  act  into  effect?" 

In  Stephens  el  al.,  Assignees  of  Spencer^  y.  ElwciU^  4  Mau.  & 
Bel.  259,  it  appeared  that  the  bankrupts,  after  their  bankruptcy, 
sold  the  goods  in  question  to  one  Deane,  to  be  paid  for  by  bills 
on  Heathcote,  who  had  a  house  of  trade  in  London,  and  for 
whom  Deane  bought  the  goods.  Heathcote  was  in  America, 
and  the  defendant  was  his  clerk,  and  conducted  the  business  of 
the  house.  Deane  communicated  to  the  defendant  information 
of  the  purchase  on  the  day  it  was  made,  and  the  goods  were 
afterwards  delivered  to  the  defendant,  and  he  disposed  of  them 
by  sending  them  to  America  to  Heathcote.  This  was  held  to  be 
a  conyersion  by  the  clerk,  although  he  acted  with  the  most 
perfect  good  faith,  in  entire  ignorance  of  the  bankruptcy,  and 
exclusively  for  the  benefit  of  his  employer.  A  demand  was 
mode  upon  him  by  the  plaintiffs  two  years  after  the  purchase, 
but  the  conversion  was  not  placed  upon  this  ground.  Le 
Blanc,  J.,  said  there  was  a  conversion  by  the  defendant  long 
before  the  demand. 

The  statements  and  declarations  of  Briscoe,  who  was  not  a 
party  to  the  suit,  were  clearly  inadmissible.  They  were  obnox- 
ious to  all  the  objections  that  can  be  urged  against  hearsay  evi- 
dence; but  we  think,  for  the  reasons  we  have  assigned,  that  if 
Briscoe  had  been  introduced  as  a  witness,  it  would  not  have 
been  competent  for  the  defendants  to  have  proved  the  fact 
which  they  proposed  to  establish  by  his  declarations.  As  that 
fact,  even  assiuning  it  to  be  true,  was  immaterial,  as  it  did  not 
impose  upon  the  plaintiff  the  necessity  of  proving  a  demand 
and  refusal,  it  is  very  clear,  we  think,  on  principle,  as  well  as 
upon  the  authorities  quoted  by  Mr.  Greenleaf  in  the  second 
volume  of  his  treatise  on  evidence,  section  642,  that  if  the  de- 
fendant seized  upon  these  slaves  and  removed  them  with  the 
intention  of  converting  them  to  his  own  use,  he  was,  in  legal 
contemplation,  guilty  of  a  conversion,  though  in  what  he  did 
he  may  have  acted  in  good  faith,  and  under  the  mistaken  belief 
that  Briscoe  was  authorized  to  sell  them. 

The  opinion  of  the  court  below  was  therefore  correct  as  ex- 
pressed in  the  second  exception.  The  ruling  of  the  court  in  the 
third  exception  was  also  correct,  and  was  not  controverted  by  the 
counsel  for  the  appellants.  It  is  veiy  clear  that  the  testimony 
proposed  to  be  offered  in  that  exception  was  not  admissible, 
without  producing  the  record  of  the  cause  to  which  it  referred. 

Judgment  a£Srmed. 
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MxASUBB  OF  Damages  in  Trover  when  Owner  ov  Special  Interest  is 
Plaintiff,  or  plaintiff  recoTers  by  right  of  mere  prior  posseeBion.  One  enti- 
tled to  the  present  poasesalon  of  chattels  may  recover  in  trover  against  a  mere 
•tranget  or  wrong-doer  the  full  value  thereof,  with  interest  from  the  time  of 
the  conversion;  but  against  the  general  owner,  or  those  claiming  under  hio^ 
such  plaintiff  can  recover  only  the  value  of  his  interest,  and  if  the  value  of 
h's  interest  equal  or  exceed  the  value  of  the  chattel  converted,  then  to  the 
ejctent  of  the  value  of  such  chattel  only:  IngersoU  v.  Van  Bokkelin,  7  Cow. 
670  (lienor);  Bu8$eU  v.  BuUerJield,  21  Wend.  SOO  (mortgagee);  DavicUon  v. 
OufwMy,  1  Mich.  388  (lienor);  Durh  v.  WM,  32  Mich.  173  (receiver);  Tread- 
toeU  v.  Davis,  34  Cal.  COl  (pledgee);  WhUe  v.  WM,  15  C^onn.  302  (mort> 
gagee);  Lyle  v.  Barlfr,  5  Binn.  457  (pawnee);  Schley  v.  Lyon,  6  Ga.  530 
(trustee).  In  the  following  cases  the  former  portion  of  the  above  principle 
is  applied,  that  a  special  owner,  or  one  entitle  to  the  present  possession  of 
the  converted  chattel,  may  recover  full  value  against  strangers  or  wrong- 
doers: Turner  v.  Hardcaatle,  11  0.  B.,  N.  S.,  683  (assignees  in  bank- 
ruptcy); £Jdfnond9(m  v.  NvUaU,  17  Id.  280;  Swire  v.  Leach,  18  Id.  479; 
S.  C,  34  L.  J.  0.  P.  150  (pawnee);  AU  v.  Weidenberg,  6  Bosw.  176  (assignee 
of  pledgee);  Meehanks*  ^  T  B*k  v.  Farmert^  d:  M,  B%  60  N.  Y.  40  (lienor); 
Cvllen  V.  OWIara,  4  Mich.  132  (administrator);  Burk  v.  Webb,  32  Id.  173 
(receiver);  Freeman  v.  Underwood,  66  Me.  229  (lessee);  HVl  v.  Larro,  53  Vt. 
629  (lienor);  McQowen  v.  Young,  2  Stew.  276  (Ufe  tenant  in  slaves);  Pomeroy 
V.  SmitJi,  17  Pick.  85  (pledgee);  Ullman  v.  Barnard,  7  Gray,  554  (pledgee); 
F%nn  V.  Weaiem  R,  B,  Corp,,  112  Mass.  524  (consignor  of  goods  t»  transitu). 
In  the  following  cases  the  latter  portion  of  the  above  general  principle  is 
applied,  that  against  the  general  owner  of  the  chattel  or  those  claiming  under 
him,  the  special  o^ner,  or  one  entitled  to  the  immediate  possession  of  the 
chattel,  may  recover  only  to  the  extent  of  his  interest  therein,  the  total  re- 
covery not  to  exceed,  at  all  events,  the  total  value  of  the  chattel:  Frost  v. 
iri/^arcf,  9  Barb.  441  (factor);  Hayev,  Riddle,  1  Saudf.  248  (pledgee);  Sea- 
man v.  Luce,  23  Barb.  240  (sherifif);  Spoor  v.  Holland,  24  Am.  Dec.  37,  and 
note  (sheriff);  IngertoU  v.  Van  Bokkelin,  7  Cow.  670  (lienor);  Chamberlin  v. 
Shaw,  18  Pick.  278,  283;  S.  C,  29  Am.  Deo.  586;  Clark  y.  Bell,  01  Ga.  147 
(pledgee);  Sheldon  v.  Southern  Express  Co,,  48  Id.  625  (pledgee);  RusseU  v. 
Kearney,  27  Id.  96  (life  tenant  in  slave);  Case  v.  Hart,  11  Ohio,  .^54  (lienor); 
Compton  V.  Martin,  5  Rich.  L.  14  (lessee);  Strong  v.  Strong,  6  Ala.  345  (life  ten- 
ant in  slave);  Warner  v.  VaUidy,  13  R.  L  483;  21  Am.  L.  Reg.  552  (vendor); 
Hurst  V.  Coley,  15  Fed.  Rep.  645  (pledgee).  Where  the  conversion  is  by  an 
officer  acting  under  a  legal  writ  of  attachment  or  execution  against  the  gen- 
eral owner,  he  will  occupy  the  same  position  as  if  he  were  the  general  owner, 
and  be  subject  to  the  same  measure  of  damages  in  an  action  by  the  special 
owner  against  him  for  converting  the  property:  Baldwin  v.  Bradley,  69  111. 
32;  Frost  v.  WUlard,  9  Barb.  441;  but  not  if  the  writ  under  which  he  acta 
be  illegal,  for  then  the  special  owner  will  recover  full  value:  Pomeroy  v. 
Smith,  17  Pick.  85;  Compton  v.  MaHin,  5  Rich.  L.  14. 

This  rule  of  the  measure  of  damages  depends  upon  the  general  principle 
that  the  plaintiff  in  trover  is  to  be  compensated,  as  nearly  as  can  be  done  by 
judicial  tribunals,  for  his  actual  loss.  Therefore,  where  the  property  is  con- 
verted by  a  mere  stranger  or  wrong-doer,  and  the  special  owner  or  one  enti- 
tled to  possession  is  or  may  become  liable  to  the  general  owner  for  the  value  o\ 
the  property,  or  for  the  surplus  %'alue  above  the  value  of  his  own  special  inter- 
est, he  recovers,  in  trover  for  such  conversion,  full  value.  But  where  he  is 
BOt  answerable  over  to  the  general  owner,  as  when  the  property  is  converted 
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by  the  general  owner  or  those  claiming  under  him,  the  plaintiff  recovers 
merely  the  value  of  hia  own  interest  See  cases  cited  supra;  Froit  t.  WiUard, 
9  Barb.  440;  Sheldon  ▼.  Southern  Express  Co.,  48  Ga.  626;  Sutherland  on  Dam., 
sees.  524-^26.  The  rule  was  recognised  and  justified  on  the  same  grounds 
as  early  as  ffeydon  and  Smith*s  Case,  13  Co.  69,  in  which  the  better  opin- 
ion was  ddclarod  to  be,  "  that  he  who  hath  a  special  property  of  the  goods 
at  a  certain  time  shall  have  a  general  action  of  trespass  against  him  who  hath 
the  general  property,  and,  upon  the  evidence,  damages  shall  be  mitigated; 
but  clearly  the  bailee,  or  he  who  hath  a  special  property,  shall  have  a  gen- 
eral action  of  trespass  against  a  stranger,  and  shall  recover  all  in  damages, 
because  that  he  is  chargeable  over." 

Measfre  of  Damages  when  Chattel  Mortoaoeb  is  Plaiktiff. — ^Where 
a  mortgagee  brings  trover  for  the  conversion  of  the  chattels  mortgaged,  the 
same  rule  of  damages  prevails  as  when  a  special  owner  is  plaintiff:  Manning 
v.  Monaghan,  28  N.  Y.  585;  Chadvoich  v.  Lamb,  29  Barb.  518;  Russdl  v.  Bui- 
Urjield,  21  Wend.  300;  Hoberts  v.  Kain,  6  Robt.  (N.  Y.)  354;  Bailq/  v.  Godfrey, 
54  111.  507;  Becker  y.  Dunham,  27  Minn.  32;  Ward  v.  Jlennj,  15  Wis.  239; 
White  V.  Webb,  15  Conn.  302.  lu  most  of  these  cases  the  decision  has  been 
grounded  upon  the  principle  that  special  owners  can  recover  in  trover  against 
the  general  owner,  or  those  claiming  under  him,  only  the  value  of  their  inter- 
est in  the  converted  property.  But  it  is  to  be  observed  that  in  the  states 
where  these  decisions  have  been  rendered  the  legal  title  vests  in  the  mort- 
gagee from  the  time  of  the  execution  of  the  mortgage  (Jones  on  Chat..Mort., 
sec.  426),  and  therefore  a  mortgagee  in  those  states  can  not  be  consistently 
termed  a  special  owner.  For  this  reason  the  principle,  as  applied  to  mortgagees 
where  they  hold  the  legal  title,  is  better  stated  in  Parisli  v.  Wheeler,  22  N.  Y< 
494.  In  this  case  the  court,  per  Comstock,  C.  J.,  say:  ''A  mortgagee,  having 
the  right  of  possession  before  forfeiture,  and  the  absolute  legal  title  afterwards, 
could  sue  (at  common  law)  in  trover  for  the  conversion  of  the  chattel  mortgaged, 
and,  without  regard  to  the  amount  of  his  debt,  could  recover  the  full  value 
against  a  stranger  guilty  of  such  conversion.  But  the  mortgagor,  even  after 
forfeiture,  had  an  equitable  right  to  redeem  on  payment  of  the  debt.  If, 
therefore,  the  mortgagee  should,  in  such  case,  recover  the  entire  value  in  this 
form  of  action,  the  fund,  after  satisfying  the  debt,  would  belong  in  equity  to 
the  mortgagor,  and  could  be  recovered  by  suit  in  equity,  or  in  the  equitable 
action  of  money  had  and  received.  And  from  this  it  necessarily  results  that 
in  trover,  by  the  mortgagee  against  the  mortgagor,  the  damages  should  not 
exceed  the  amount  of  the  debt.  This  is  a  conclusion  which  avoids  circuity 
of  remedies.  *  *  *  This  would  be  so  if  the  law  were  administered  accord- 
ing to  the  former  system.  *  *  *  It  is  more  plainly  so  now,  because  under 
the  existing  system  of  procedure  legal  and  equitable  remedies  are  merged." 
And  in  a  concurring  opinion,  it  wacr stated  by  Denio,  J.,  that  it  would  have 
been  correct  to  have  allowed  plaintiff,  the  mortgagee,  to  have  recovered  full 
v.alue  against  a  stranger;  '*  but  if  he  held  possession  under  and  by  authority 
of  the  railroad  company,  who  were  plaintiff's  mortgagors,  then,  inasmuch  as 
plaintiff  would  not  be  accountable  over  in  consequence  of  the  conversion  by 
the  defendant,  his  recoveiy  should  have  been  limited  to  the  amount  of  the 
ui^)aid  balance  of  his  mortgage  debt."  Thus  the  application  of  the  principle 
in  this  case  is  based  upon  the  avoidance  of  circuity  in  action  and  upon  the 
administering  of  actual  damage  in  trover,  but  not  upon  the  ground  that  a 
mortgagee  in  whom  title  ii  vested  is  merely  a  special  owner.  In  those  states 
^  here  title  does  not  pass  by  a  chattel  mortgage,  but  the  mortgagee  merely 
holds  a  lien  upon  the  property,  if  possession  should  be  delivered  to  the  mort- 
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gigM»  and  ha  should  beoome  a  plaintiff  in  trover,  lie  mi|^t»  in  rach  case, 
{uti J  foil  within  the  above  rale  of  damagee  as  being  a  special  owner,  if  for 
BO  other  reason.  In  Peek  v.  Indom^  8  Baoa,  192,  the  coort  was  donbt- 
fnl  as  to  whether  the  mortgagee  might  not  reoover  fall  valve  against  his  mort- 
gsgor  at  law»  sabjeot  to  restriction  by  a  ooart  of  equity.  So  in  Barry  v. 
BatmUf  7  Met.  35i|  the  mortgagee  was  allowed  to  recover  f nil  valne, 
bat  the  qnestiosi  of  damages  received  little  attentiflou  In  Lum  v.  /oms,  39 
K.  J.  L.  707»  the  mortgagor  was  decided  to  be  a  special  owner;  and  for  that 
reason  was  allowed  to  recover  full  value  against  a^stranger:  See  Jones  on 
Chak  Mort,  sec.  OS. 

What  Title  Necessakt  in  Plaihtift,  to  enable  him  to  maintain  trover: 
Bratakr  v.  AnsUy,  61  Am.  Dec  408,  and  note;  notes  to  CfrtM  v.  (hiUford^  28 
Id.  708;  and  HogUer^i  AdnCr  v.  SiaiU^  1  Id.  585  et  seq.  The  principal  caae  is 
cited  to  the  effect  that  defendant  in  trover  can  not  show,  in  bar  of  the  action, 
title  outstanding  in  a  third  party  at  tiie  time  the  action  was  commenoed: 
WU9im  V.  Hindey,  13  Md.  68;  Boeer^field  v.  Exprem  Co.,  1  Wood,  135. 

Measubb  ov  Damaobs  IK  Tboyeb,  Qxnxral  Rule  iob:  See  Lee  v.  Mat- 
^^t¥o%y  44  Am.  Dec.  498,  collecting  prior  cases  in  this  series:  CUsrh  v.  WhJUaher^ 
48  Id.  160;  Zaehary  v.  Pau^  47  Id.  744;  note  to  Baker  v.  WheeUr,  24  Id.  71.* 
The  principal  case  ia  cited  in  OuUen  v.  O^Hani,  4  Mich.  137,  to  the  effect  that 
a  bailee  may  recover  in  trover  the  whole  value  of  the  property  bailed,  when 
It  is  converted  by  a  stranger. 

N0N-J01KDX&  ov  Co-TBVASTS  AS  PLAumivs  must  be  taken  advantage  d 
by  plea  in  abatement:  See  Lothntp  v.  Arnold^  43  Am.  Dec.  256,  and  note. 

Tknant  is  Common  mat  Rbootkb  in  trespaes  or  trover  his  aliquot  share 
in  a  chattel  unless  a  plea  in  abatement  is  interposed.  The  principal  case  is 
cited  to  this  effect  in  Dailey  v.  Chrhnee,  27  Md.  451.  See  nUlhouae  v.  Mix,  1 
Am.  Deo.  41;  McFadden  v.  Haiey,  1  Id.  653.  In  McFarland  v.  Stone,  44  Id. 
825,  it  is  said  that  a  tenant  in  common  may  recover  the  whole  estate  in  eject- 
ment against  a  stranger. 

CoNYEBSioii,  What  GoirsnTTTTES:  See  Boffsdale  v.  WUUanu,  49  Am.  Dec 
406,  and  note  citing  prior  cases  in  this  series;  8coU  v.  Perlxfw,  48  Id.  470; 
Clark  Y.  WkUaker,  Id.  160.  The  principal  caae  is  cited  as  defining  tortious 
conversion,  in  TTumuu  v.  Slemheim,  29  Md.  272. 

Intent,  Intluencb  of,  in  Awabdino  Exemflabt  Damages:  See  note  to 
MerrUle  v.  Tariff" Man,  Co,,  27  Am.  Dec.  686. 

Record  of  Pboceedinos  in  Action  must  be  produced  as  evidence  of  the 
fact  of  the  trial  thereof,  and  of  the  matters  in  issue  therein.  The  principal 
case  is  cited  to  this  effect  in  InglehaH  v.  Jemegan,  16  IlL  519.  In  MaxweU 
V.  Ilarriaon,  ante,  p.  385,  it  is  held  that  the  record  need  not  be  produced  to 
prove  what  a  witness  swore  at  a  former  trial,  such  evidence  being  dehors  the 
record. 


BOOETEB  t;.   BOGEBS,  Adm'r. 

[9  Gnx,  44.] 

to  Make  Papeb  Last  Will  and  Testament  of  Dboedbnt  at  the  time  it 

is  written,  it  must  appear  that  such  person  poesessed  the-oiitmvs  teekmdi 
at  that  time. 

PAJ^BB  MAT  BE  MaDB  LaST  WiLL  AND  TESTAMENT  BT  ADOPTION,  althoogh 

not  such  at  the  time  it  is  written. 
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Paper  Ihtkndkd  is  Muobandvm  mat  bx  Madb  Will  bj  act  of  God, 
h«ppeniDg  when  the  acriyener  has  not  completed  the  formal  will  from 
the  memorandum,  the  intention  of  the  testator  having  oontinned  mitU 
the  act  of  God  prevented  the  execution  of  the  instrument.  Nor  is  an 
immediate  or  sudden  death  necessary  if  the  jury  are  satisfied  from  the 
evidence  that  the  intention  was  unchanged  respecting  the  provisions  of 
thewilL 

IvsTBUcnoN  18  NOT  Nbobbsabilt  Cqbrict  because  gives  in  same  words 
used  by  court  of  last  resort  in  a  case  wherein  they  acted  both  as  judge 
and  jury. 

LrsTRUciioNs  Ebmovino  tbom  CoysiDEBATioK  ov  JuBT  Sanity  of  alleged 
testator,  where  there  is  testimony  upon  this  point,  are  erroneous. 

Instructionb  should  iNroRH  Jury  or  What  Eyidencb  must  Satisit 
Them. 

IVSTRUCnONB  SHOULD  IlVTORM  JURT  WhAT  TBXT  ARX  TO  FlSD  TBOM  TX8- 

TiMoinr  upon  a  certain  point,  in  order  to  find  generally  for  either  party. 

A  PETrnon  was  filed  by  appellant  in  the  orphans'  court  for  a 
citation  against  Isaac  Bogers,  the  appellee,  as  administrator  of 
Joseph  M.  Bogers,  alleging  upon  information  and  belief  that 
said  Joseph  left  a  will  in  which  petitioner  was  a  legatee,  and 
therefore  praying  that  said  Isaac  be  required  to  produce  such 
will  if  in  his  possession,  and  if  not,  to  give  whatever  informa- 
tion he  might  haye<;onceming  it  or  any  other  paper  of  like  pur- 
IK>rt.    Bogers,  the  appellee,  filed  an  answer  to  this  petition,  al- 
leging Joseph  M.  Bogers  to  have  died  intestate,  filing,  however, 
in  addition,  and  as  a  part  of  his  answer,  a  paper  marked  "  JB,'' 
which  he  stated  he  had  received  from  Walton  Gray,  an  attorney 
at  law,  shortly  after  the  death  of  said  Joseph,  but  which,  al- 
though bearing  some  similarity  in  the  matter  of  handwriting  to 
the  handwriting  of  said  Joseph,  he  nevertheless  did  not  con- 
sider to  be  the  will  of  said  Joseph.     The  paper  '' JB"  was  an 
informal,  unsigned  memorandum  of  legacies  and  devises,  and 
among  others  of  a  legacy  of  five  thousand  dollars  to  Boofter,  and 
two  thousand  dollars  to  Boofter's  son.    At  this  stage  of  the 
proceedings,  the  following  issues  were  submitted  to  the  Balti- 
more couniy  court  for  trial,  upon  the  application  of  the  appel- 
lant: 1.  Was  the  decedent  Joseph  M.  Bogers  intestate?    2.  If 
said  Joseph  M.  Bogers  was  testate,  what  were  the  contents  of 
his  will  ?    Plaintiff  proved  at  this  trial  that  the  decedent  had 
delivered  the  paper  to  Walton  Gray,  the  attorney  at  law,  in- 
structing him  to  prepare  therefrom  a  will;  that  the  paper  was  in 
the  handwriting  of  decedent;  that  decedent  called  several  times 
at  the  office  of  said  Walton  Gray  to  execute  the  will,  but  said 
Gray  did  not  have  it  ready.    The  last  time  decedenb  called  upon 
Gray,  he  replied  to  the  inquiry  of  Gray  that  he  had  not 
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changed  his  mind  as  to  the  disposal  of  bis  property;,  that  he  in- 
tended to  leave  home  temporarily,  and  would  execute  the  will 
when  he  returned.  During  this  absence  from  bis  home,  dece- 
dent died,  and  the  paper  remained  in  the  possession  of  Gray 
until  he  delivered  it  to  the  defendant  on  demand.  There  was 
further  evidence  tending  to  show  decedent's  intentions  as  con- 
nected vrith  the  paper  "  JB;"  such  as  decedent's  remarking  to 
his  partner,  when  writing  what  was  at  least  very  like  the  mem- 
orandum in  question,  "  I  am  vmting  my  will;  do  you  wish  any 
aiTangement  to  be  made  in  my  will  in  regard  to  the  business  of 
the  firm?"  and  such  as  the  decedent's  referring  to  the  inti- 
macy existing  between  plaintifiF  and  himself,  and  bis  having 
**  made  him  snug,"  and  his  intending  that  plaintiff  should  be 
repaid  the  money  plaintiff  had  saved  for  him  by  friendly  offices* 
There  was  evidence  on  both  sides  respectively  supporting  and 
attacking  the  sanity  of  decedent.  Defendant  introduced  evidence 
of  a  declaration  of  decedent  to  the  effect  that  he  wished  his  father 
to  have  the  disposal  of  his  property,  and  evidence  that  after  some 
conversation  with  Gray  in  the  counting-room,  decedent  had  de- 
clared to  his  book-keeper,  "  I  vrish  you  to  take  notice  that  I  will 
not  sign  that  paper;"  and  that  he  had  declared,  when  importuned 
during  his  last  illness,  that  it  was  unnecessary  to  make  a  will,  aa 
all  his  property  would  go  to  his  sister  in  any  event.  Plaintiff 
and  defendant  both  prayed  the  court  to  give  certain  instructions 
to  the  jury,  but  the  court  refused  all  the  plaintiff  *s  instructions 
and  granted  all  the  defendant's.  The  instructions  prayed  for 
by  the  x>laintiff  are  unnecessary  for  an  understanding  of  this 
case.  The  instructions  prayed  for  by  the  defendant  were  as 
follows:  1.  That  although  they  believe  the  paper  *' JB"  to 
have  been  prepared  and  delivered  to  Gray  by  decedent  with  in- 
structions to  prepare  therefrom  decedent's  will,  nevertheless  it 
is  not  decedent's  will,  unless  they  further  find  that  decedent  in- 
tended it  to  operate  as  his  will  in  its  then  state  and  condition. 
2.  That  if  they  find  said  paper  to  be  decedent's  will,  they  must 
be  convinced  that  decedent  wrote  it  animo  testandi,  and  in- 
tended it  to  be  his  will  as  it  stood,  without  any  act  further  per« 
fecting  it.  3.  That  if  they  believe  that  decedent  declared  in 
his  last  illness  and  after  his  conversations  with  Gray,  that  it  was 
unnecessary  for  him  to  make  a  will,  that  his  property  would  go 
to  his  sister,  and  that  he  therefore  would  not  make  a  vrill,  and 
if  they  believe  that  decedent  when  making  these  declarations  un- 
derstood their  purport,  they  must  find  for  defendant  on  both 
issues.    4.  That  whatever  else  they  may  be  lieve,  if  they  believe 
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that  said  paper  was  placed  by  decedent  in  Gray's  hands  as  in- 
structions to  prepare  a  will  to  be  thereafter  executed  by  dece- 
dent, such  paper  is  not  decedent's  will.  Plaintiff  excepted  to  the 
ruling  of  the  court  rejecting  his  own  prayers  for  instruction  and 
granting  defendant's,  and  the  verdict  being  for  defendant,  ap- 
pealed. 

WUliam  B,  Ferine,  and  Richardson,  aUamey  general,  for  ap- 
pellant. 

Nelson  and  YelloU,  for  appellee. 

By  Court,  Mjlqbxjdeb,  J.  The  issues  in  this  case  certainly  are 
not  those  which  are  usually  sent  from  the  orphans'  court,  for 
trial  by  jury,  in  cases  of  this  description;  and  are  so  framed, 
that  a  verdict  in  favor  of  the  petitioner,  which  was  sometimes 
asked,  would  have  been  of  no  advantage  to  the  appellants.  They 
do  not,  indeed,  refer  to  the  paper  "  JB."  No  other  paper,  how- 
ever, was  produced;  no  attempt  was  made  to  prove  that  any 
other,  which  could  be  regarded  as  the  last  will  and  testament  of 
the  deceased,  was  in  existence. 

In  order  to  make  a  paper  the  last  will  and  testament  of  a  de- 
ceased person,  at  the  time  it  is  written,  it  must  appear  that  such 
person  possessed  the  animus  testandi,  at  that  time.  A  paper, 
although  not  a  last  will  and  testament  at  the  time  it  is  written, 
may  be  made  such  afterwards,  by  adoption.  A  paper,  though 
intended  merely  as  instructions,  or  a  memorandum  to  enable  the 
*  scrivener  to  prepare  a  will,  if  the  more  formal  act  be  left  unfin- 
ished, may  be  made  a  will,  by  any  act  which  the  law  pronounces 
to  be  the  act  of  God:  2  Ecc.  144;  G  Id.  19;  AUen  v.  Manning, 
2  Add.  490;  6  Ecc.  188.  There  must,  however,  be  a  contin- 
uance of  the  intention  of  the  deceased,  down  to  the  time  when 
the  act  of  God  prevented  the  execution  of  the  formal  instrument. 
An  immediate,  sudden  death  is  not  required,  if  according  to  the 
proof,  the  jury  are  satisfied,  that  there  was  no  change  of  inten- 
tion, in  regard  to  the  provisions  of  the  will. 

In  the  case  of  TUghman  v.  Steuart,  4  Har.  &  J.  156,  and  Brovm 
V.  Tilden,  5  Id.  871,  the  court  had  not  the  aid  of  a  jury,  and  was 
to  settle  the  facts  as  well  as  the  law.  In  pronouncing  their 
judgment  they  necessarily  decided  questions,  the  decision  of 
which,  in  the  trial  of  issues  by  a  jury,  belongs  exclusively  to  the 
latter.  An  instruction  given  to  a  jury  is  not  necessarily  cor- 
rect, because  it  is  given  in  the  veiy  words  which  the  court  of 
last  resort  used  in  a  case  wherein  they  acted  both  as  judge  and 
jury. 
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With  ibis  understanding  of  the  law,  we  proceed  to  notice  the 
piayen  of  the  appellant,  in  the  course  of  the  trial  of  these  issnes. 

The  court  was  correct  in  refusing  to  give  the  instructions 
asked  by  him,  because  all  of  these  instructions  take  from  the 
jury  the  inquiiy,  whether  the  deceased,  at  the  time  of  prepar- 
ing the  paper,  or  at  any  other  time,  to  which  the  prayers  refer, 
was  of  sound  and  disposing  mind  and  memory,  and  capable  of 
making  a  valid  contract.  There  certainly  was  testimony  going 
to  question  his  saniiy,  and  of  the  weight  to  be  given  to  that 
testimony,  the  jury  were  to  be  the  judges.  So  if  the  design  of 
any  of  the  prayers  was  to  obtain  an  instruction,  that  the  paper, 
though  not  originally  intended  as  a  will,  was  afterwards  made 
so  by  adoption,  or  because  without  any  change  of  purpose,  he 
was  prevented  by  death  from  executing  a  more  formal  instru- 
ment, the.  prayer  ought  to  have  been  so  framed  as  to  inform  the 
jury  of  what  tiie  evidence  must  satisfy  them,  in  order  to  warrant 
a  verdict,  establishing  '*  JB,"  or  any  other  paper,  as  the  will  of 
the  deceased.  It  does  not  a^j^ear  that  in  this  case  any  attempt 
was  made  to  satisfy  the  jury,  that  it  was  obtained  by  fraud,  or 
the  exercise  of  undue  influence. 

It  appears  to  the  court,  that  a  similar  objection  is  to  be  made 
to  the  prayers  of  the  appellee.  If  it  be  a  question,  made  sa 
by  the  proof,  whether  the  paper  "JB''  became,  by  adoption 
afterwards,  the  will  of  the  deceased,  or  whether  it  became  his 
will  by  the  act  of  God,  as  before  stated,  the  instruction  should 
have  informed  the  jury,  what  they  were  to  find  from  the  testi 
mony,  in  regard  to  it,  in  order  to  obtain  a  verdict,  that  such 
paper  was  not  what  the  petitioner  alleged  it  to  be.  If,  from 
the  proof,  the  jury  could  find,  that  it  became  at  any  time  such 
last  will  and  testament,  there  are  defects  in  the  prayers  of  the 
appellee,  because  of  which  the  instructions  of  the  court  must 
be  decided  to  be  erroneous.  A  paper,  though  intended  merely 
as  instructions,  or  a  memorandum  to  enable  the  scrivener  to 
prepare  the  will,  is  to  be  admitted  to  probate,  if  the  more  formal 
will  be  left  unfinished,  by  reason  of  any  act  which  the  law  pro- 
nounces to  be  the  act  of  God:  Masierman  v.  Maberly,  2  Hagg. 
Ecc.  247;  6  Ecc.  830. 

There  must,  however,  be  a  continuance  of  the  intention  down 
to  the  time  when  the  act  of  God  intervened,  and  prevented  the 
deceased  from  executing  his  purpose.  When  there  is  testimony 
to  authorize  a  belief  that  there  was  no  change  of  his  intention^ 
this  question  should  be  left  to  the  jury. 

To  the  first  prayer  it  is  a  fatal  objection,  that  according  to  i^ 
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the  paper  '*  JB"  cotild  not  be  pronounced  hj  the  juij  to  be 
the  will  of  the  deceased,  although  the  deceased  never  changed 
his  purpose  of  so  disposing  of  his  property,  and  was  prevented 
from  executing  a  more  formal  instrument  by  his  death.  The 
second  declares  that  it  is  not  to  be  considered  his  will,  unless  it 
was  written  by  said  Rogers,  animo  testandi,  and  intended,  as  it 
stood,  to  be  his  last  will  and  testament,  which,  for  reasons  al- 
ready giyen,  is  erroneous.  The  third  would  take  from  the  jury 
the  power  of  deciding  quo  animo  the  declarations  were  made. 
They  might  have  been  intended  to  escape  from  importuniij. 
According  to  the  fourth,  the  appellee  would  have  been  entitled  to 
a  verdict,  if  the  testimony  satisfied  them  that  the  paper  "  JR" 
was  placed  by  said  Rogers  in  the  hands  of  Gray,  as  instructions 
to  prepare  a  will,  to  be  thereafter  executed;  and  although  he 
afterwards  adopted  it  as  his  will,  or  was  prevented  by  the  act  of 
God  from  executing  a  will  in  all  its  provisions  the  same  as  the 
paper  of  instructions. 

The  court,  therefore,  agree  with  the  court  below,  that  the  in- 
etructions  asked  by  the  appellant  ought  not  to  be  given;  but 
says  there  is  error  in  granting  the  instructions  asked  by  the  ap- 
pellee. The  cause  is  remanded  for  further  proceedings,  and  a 
new  trial. 

Cause  remanded. 

Imfxhfeotlt  Exbcutxd  Will,  VAUDrrr  or:  See  OJuU  v.  OffiiU,  3S  Am. 
Dec.  183,  and  note.  In  MoneU  v.  Ogden^  24  Md.  382,  the  principal  case  ia 
eited  to  the  effect  that,  to  make  a  paper  a  will,  it  most  appear  that  it  was 
written  animo  testandi,  and  that  the  testator  intended  the  paper  as  it 
stood  to  be  his  wiU,  without  looking  to  anything  farther  to  be  done  in  order 
to  perfect  it.  The  principal  case  is  cited,  as  discussing  and  establishing  tha 
l^gal  principles  applicable  to  cases  where  memoranda  are  sought  to  be  es- 
tablished as  wills,  in  Ltmgrtn  v.  Swatizwelder,  44  Id.  487. 

Instbuctions  8H017LD  NOT  BsMOTS  Matkbial  Testimokt  ffom  the  con- 
sideration of  the  jury:  Potts  v.  House,  60  Am.  Dec  329;  and  iostnictions 
which  may  mislead  the  jury,  by  omitting  material  facts,  should  be  refused: 
Stocton  y.  Frey^  45  Id.  138.  But  neglect  to  charge  the  jury  on  a  point  on 
which  no  instructions  are  prayed  is  not  error:  StaJte  v.  CaiUn,  23  Id.  230; 
Herbert  ▼.  Hwe^  34  Id.  755;  Ckurehman  ▼.  SmUh,  36  Id.  211;  Brittain  v. 
J>o^att>wm Bank,  ^ Id.  110;  Siatey.  Seoit,  ^Id.  148. 


Rhodes  et  al.  v.  Vinson  et  al. 

[9  OxLL,  169.] 

DMfBUonoN  ov  Will  m  hot  Beyooation  unless  testator  had  at  the  time 
oapaoity  to  nndentind  the  nature  and  effect  of  the  aot,  and  performed 
it,  or  directed  It  to  be  peiformed,  voluntarily  with  intent  to  affeel 
cation. 
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CovTEim  or  Impbopeblt  Destbotxd  Will  MtiafAotorily  proved  may  b« 

established  as  a  will. 
Ertirx  CoNTB3rra  or  Ihtbofbillt  Dxstbotxd  Will  most  be  established 
by  the  dearest,  most  conclosive,  and  satisfactory  proof. 

ArPBLLAT£  COUBT  CAN  HOT  DXTIRMIKV  THAT  THS  TX9TIH0:rT  OV  AnT  OkB 

W1TNX88,  in  case  of  oonfliot,  preponderates  over  that  of  all  the  rest 

A  PLENABT  proceeding  was  instituted  by  appellees  in  the 
orphans'  court  to  establish,  by  parol  evidence  of  its  contents,  the 
last  will  and  testament  of  the  deceased  grandfather  of  the  ap- 
pellees, alleged  to  have  been  destroyed  by  decedent  while  of 
unsound  mind.  A  decree  by  said  court  in  favor  of  the  will  and 
an  order  that  the  same  be  recorded  as  substantially  proven  was 
appealed  from  by  appellants. 

McLean,  for  the  appellants. 

E,  J.  Bowie,  lot  the  appellees. 

By  Court,  Spenoe,  J.  After  a  careful  examination  of  the  au» 
thorities,  bearing  upon  the  questions  of  law,  presented  for  our 
adjudication  in  this  case,  we  are  satisfied  that  the  court  cor- 
rectly announce  the  law,  both  upon  principle  and  authority,  in 
the  case  of  Idley  v.  Bowen,  11  Wend.  235. 

The  doctrine  in  the  case  of  Idley  v.  Bowen  is  as.  follows: 
"  The  destruction  of  the  instrument,  by  the  direction  and  in  the 
presence  of  the  testator,  or  even  by  his  own  hand,  will  not 
amount  to  a  revocation  in  judgment  of  law,  unless  he  had  at 
that  time  sufficient  capacity  to  understand  the  nature  and  e£fect 
of  the  ^t,  and  performed  it,  or  directed  it  to  be  performed, 
freely  and  voluntarily,  with  the  intent  to  e£fect  a  revocation; 
and  although  the  instrument  is  not  in  being,  its  contents  having 
been  satisfactorily  shown,  there  is  no  difficulty  in  establishing  it 
as  a  will,  if  it  is  shown  to  have  been  improperly  destroyed: 
Vide  Trevelyan  v.  Trevelyan,  1  Phillim.  149,  where  the  same  doc- 
trine is  held. 

We  shall  not  stop  to  inquire  as  to  proof  of  the  capacity  of 
the  testator,  at  the  time  of  the  execution  of  the  will,  or  of  its 
legal  attestation,  but  concede  that  both  of  these  requisitions 
were  legally  gratified.  We  are  first  to  inquire,  whether  the  con- 
tents of  the  paper  which  was  destroyed  are  satisfactorily  proved. 
The  policy  of  the  law  has  thrown  around  last  wills  and  testa- 
ments as  many  if  not  more  shields  to  protect  them  from  frauds, 
imposition,  and  undue  influence,  than  any  mode  of  conveyance 
known  to  the  law.  Can  there  be  a  doubt,  that  in  cases  like  the 
present,  where  the4>bject  is  to  establish  the  contents  of  a  paper 
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wUch  has  been  destroyed,  as  and  for  a  last  will,  that  policy 
does  require  the  contents  of  such  paper  to  be  established  by  the 
clearest,  the  most  conclusiye,  and  satisfactory  proof?  We  think 
not« 

We  think  this  very  case  furnishes  a  clear  illustration  of  the 
soundness  of  that  policy,  which  requires  that  the  proof  of  the 
entire  contents  should  be  conclusive  and  satisfactory,  and 
the  authorities  on  this  question  all  hold  this  doctrine.  Is  such 
the  proof  in  this  case  ?  There  are  some  four  or  five  witnesses, 
no  two  of  whom  agree  as  to  the  entire  contents  of  the  will,  all 
or  nearly  all  affirm  their  recollection  to  be  indistinct  and  imper- 
fect. This  fact,  coupled  with  the  vagueness,  uncertainty,  and 
discrepancy  of  the  proof  of  the  contents  of  the  instrument, 
seems  more  to  confuse  thau  to  convince  the  mind  and  satisfy 
the  judgment  what  the  contents  of  the  will  were.  This  court 
has  no  standard,  or  scale,  by  which  they  can  measure  and  deter- 
mine the  weight  of  the  testimony  of  the  different  witnesses,  in 
order  that  any  one  of  them  should  preponderate  over  all  the 
rest;  which  would  be  indispensable  where  they  all  conflict,  in 
order  to  arrive  at  a  satisfactory  conclusion,  as  to  what  the  con- 
tents of  the  instrument  were. 

We  forbear  to  express  any  opinion  upon  the  question  of  ca- 
pacity, at  the  time  of  the  destruction  of  the  paper,  for  the  rea- 
son that  it  is  one  of  fact,  and  would  not  change  the  decision  in 
the  case. 

The  decree  of  the  orphans'  court  is  reversed,  with  costs. 

Decree  reversed,  with  costs. 


Intxnt  to  Rkvoke  must  Ck>NcnR  with  Act  or  DK^TBUcnoy,  in  order  to 
effect  a  revocation:  See  Mcdone^s  Adm\  v.  Hobbs,  39  Am.  Deo.  263;  Johnmm 
V.  Brai^ford,  10  Id.  601;  Pringle  v.  MePherson,  3  Id.  713.  Therefore,  wheo 
testator  is  insane,  snch  revocation  can  not  be  effected:  Apperwn  v.  CoUreUf 
29  Id.  239. 

OoNTXNTs  or  Imfbopxblt  Dxstboted  Will  should  be  established  by 
clearest,  most  conclnsive,  and  satisfactory  proof.  The  principal  case  is  cited 
to  this  effect  in  Hale  v.  Afonroe,  28  Md.  113.  One  witness  is  sufficient  to 
prove  contents  of  a  lost  will:  See  Dickey  v.  MaUeki,  34  Am.  Dec.  130,  and 
cases  in  this  series  cited  in  the  note.  In  Dickey  v.  Maleehi^  ncpra,  it  Is  held 
that  the  whole  of  a  lost  will  need  not  be  proved,  bat  that  so  mnoh  m  k 
proved  will  be  admitted  to  prdfaatot 
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Malcolm  v.  Hall. 

[9  GzUh  177.] 

Bona  Vmn  Absionvknt  fob  Bsnefit  of  All  Credrobs  n  Good,  when  it 

oonyeys  all  the  debtor's  property  and  contrayenes  no  e3q>re8i  proyison 

of  the  insolvent  laws,  which  rather  favor  than  disooonteoance  snch  aadgn- 

ments. 
AssiOKMENT  WITH  ViEw  TO  GiYB  IiiPBOFEB  PBEFEBENOK  may  be  avoided  by 

trostee  afterwards  appointed  by  the  insolvent  court. 
DxzriAL  UFON  Oath  in  Aksweb,  though  made  by  assignee,  puts  oomplainant 

upon  proof  of  his  allegation  that  the  debtor  made  the  assignment  expect 

ing  to  apply  for  the  relief  of  the  insolvency  laws. 
Pbozimitt  bxtwekn  Datb  of  Assignmbnt  and  Day  of  Application  in 

Insolvbkct  is  no  evidence  of  debtor's  intention  at  the  date  of  the  assign* 

ment  to  apply  in  insolvency. 

A  BILL  was  filed  by  appellant,  the  trustee  in  insolvenoy  of 
Heniy  Keene,  praying  for  a  decree  setting  aside  an  assignment 
made  by  said  insolvent  to  appellee  before  his  insolyency,  as  a 
fraud  against  the  insolvency  laws.  The  grounds  for  the  appli- 
cation are  sufficiently  stated  in  the  opinion.  The  cause  was 
submitted  upon  the  bill,  answer,  and  replication.  From  the 
chancellor's  decree  dismissing  the  bill  the  complainant  appealed* 

OwinUy  for  the  appellant. 

Bartol,  for  the  appellee. 

By  Court,  Fbick,  J.  The  case  here  presented  liy  the  oom- 
plainant does  not  entitle  him  to  the  relief  he  claims  in  a  court 
of  equity. 

Apart  from  the  insolvent  laws  of  the  state,  it  is  not  contended 
that  the  conveyance  from  Keene  to  Hall  could  be  successfully 
impeached.  It  purports  to  convey  all  his  property,  of  eveiy  de- 
scription, and  without  any  reservation,  to  the  grantee,  in  trusty 
for  the  benefit  of  all  his  creditors.  And  without  any  circum- 
fitances  of  fraud,  or  mala  fides  attached  to  the  transactions,  the 
law  rather  favors  than  discourages  such  a  proceeding  on  the 
part  of  an  unfortunate  debtor.  If  he  surrenders  all,  without 
Any  restrictions  and  conditions,  and  without  favor  or  preference 
among  his  creditors,  he  has  done  all  that  an  honest  man  can  be 
required  to  do.  He  has  done  what  the  law  would  require  of  him, 
if  the  circumstances  compelled  him  to  ask  for  relief  under  the 
insolvent  laws. 

And  if  the  trust  created  by  him  is  not  designed  to  embarrass 
or  hinder  the  lawful  action  of  his  creditors,  but  is  a  surrender 
of  all  he  has,  for  prompt  and  equal  distribution  among  them, 
and  under  failing  circumstances,  such  as  the  recital  of  this  deed 
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indicates,  we  can  see  no  ground  to  impeach  tlie  legaliigr  or 
ness  of  the  transaction. 

On  the  contrary,  assignments  of  this  character  have  been  uni- 
formly declared  good  at  common  law,  and  hare  had  the  repeated 
sanction  of  this  court.  And  they  are  only  questionable  when 
they  contrayene  the  express  provisions  of  the  insolvent  laws. 

If  executed  with  '*  a  view  to  give  an  undue  and  improper  pref^ 
eience/'  when,  in  the  language  of  the  act,  ''  the  grantor  had  no 
reasonable  expectation  of  being  exempted  from  liability  or  exe- 
cution for  or  on  account  of  his  debts,  without  applying  for  tha 
benefit  of  the  insolvent  laws,"  then  the  law  denounces,  and  a 
trustee,  afterwards  appointed  by  the  insolvent  court,  may  avoid 
them. 

But  here  there  is  nothing  to  sustain  this  assumption  of  fraud 
against  the  insolvent  laws.  The  case  is  submitted  upon  the  bill, 
answer,  and  i*eplication.  The  bill  avers  that  the  grantor  owed 
debts  beyond  the  amount  of  the  properly  conveyed,  and  the  as- 
signment is  alleged  to  have  been  "  in  contemplation  of  insolv- 
ency." If  this  means,  in  view  of  an  application  for  relief « 
under  the  insolvent  laws,  or  rather,  that  he  had  no  reasonable 
expectation  of  escaping  such  application,  the  answer  denies  it, 
and  a£Brms  that  the  conveyance  was  made  for  the  express  pur- 
pose of  avoiding  it,  and  that  all  the  creditors  subsequently 
assented. 

This  denial  upon  oath,  although  from  the  grantee  and  not  the 
insolvent,  is  at  least  sufficient  to  put  the  complainant  upon  hit 
proof.  And  when  he  relies  upon  the  proximiiy  in  point  of  time, 
between  the  date  of  the  deed  and  the  day  of  the  application,  as 
evidence  to  show  the  animus  and  reasonable  expectation  of  the 
grantor,  that  single  fact,  standing  alone  without  any  supporting 
circumstances,  is  not  to  be  received  as  adequate  or  reliable  proof 
of  what  the  insolvent  intended  or  anticipated  at  the  time  of  exe- 
cuting the  assignment.  And  taken  with  the  explanation  given 
in  the  answer,  that  the  grantor  was  only  afterwards  coerced  to 
apply  to  the  insolvent  commissioners,  by  the  rigorous  conduct 
of  one  of  his  creditors,  it  discloses  no  such  motive  or  expecta- 
tion as  would  bring  this  assignment  vrithin  the  provisions  of  the 
act.  With  a  conveyance  like  this,  fair  upon  its  face,  and  just 
and  equal  in  its  provisions,  it  would  require  additional  and  cor- 
roborating evidence  to  justify  legal  conclusion  that  it  was  de- 
signed to  contravene  the  provisions  of  the  insolvent  laws. 

It  has  been  strongly  insisted  that  assignments  of  this  charac- 
ter are  against  the  policy  of  our  insolvent  ^jrstem,  and  ought  to  be 
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aToided  on  that  ground.  So  far  as  we  are  at  liberty  to  look  to  the 
intent  of  these  laws,  the  goTeming  policy  would  seem  to  favor 
rather  than  discountenance  such  assignments  as  are  made  for  the 
equal  and  undiscriminating  benefit  of  all  the  creditors.  And 
from  the  successive  and  numerous  amendments  and  supplements 
to  the  original  act,  it  is  manifest,  that  the  legislature  meant  to 
leave  nothing  to  construction  or  inference,  in  the  interpretation 
of  these  assignments  in  favor  of  creditors.  They  are  either 
within  the  terms  of  the  act,  or  excluded  from  it;  and  the  only 
inquiry  when  such  an  assignment  is  litigated  is,  whether  it  is 
embraced  in  any  of  the  provisions  of  the  act,  which  in  terms 
condemn  and  prohibit  it.  The  conveyance  before  us  being  free 
from  all  such  objection,  the  decree  of  the  chancellor  is  affirmed 
with  costs. 
Decree  affirmed. 

Preferenoe  or  Crsditobs  bt  Insolvbmt  Debtor:  See  Denn^  ▼.  Dtrna^ 
48  Am.  Deo.  655,  and  caaea  cited  in  the  note  thereto. 

Assignment  roR  BBNsnr  or  All  Creditors,  oonveying  all  property  and 
contravening  no  express  provision  of  tbe  insolvent  laws,  is  valid.  The  prin* 
oipal  case  is  cited  as  authority  on  this  point,  in  Preston  v.  Leighton,  6  Md. 
07.     See  Oraves  v.  B<yy,  33  Am.  Dec.  568. 

Mere  Prozimitt  in  Point  or  Time  between  assignment  and  application 
for  benefit  of  insolvent  laws  furnishes  no  criterion  of  insolvent's  intention  aft 
the  time  of  executing  the  assignment:  Syester  v.  Brtwer^  27  Md.  97,  cites  the 
principal  case  to  this  effect. 

Denial  upon  Oath  in  Answer  puts  complainant  upon  proof.  In  Methth 
diU  P.  C,  V.  Mayor  etc.  o/BcJlimort,  48  Am.  Dec.  5i0,  it  is  held  that  the  tes- 
timony of  one  witness  is  insufficient  to  disprove  and  overrule  a  responsive  and 
positive  denial  in  the  answer  of  a  fact  alleged  by  the  complainant.  In  Mtar^ 
ray  v.  Blaich/ord,  19  Id.  537i  it  is  held  that  an  uncontradicted  and  responsive 
answer  denying  fraud  alleged  in  a  bill  will  be  taken  as  true. 

Tub  Chancellor's  Degree,  from  vhich  the  principal  case  is  an  appeal, 
will  be  found  reported  in  I  Maryland  Chancery  Decisions,  172. 


Woollen's  Ex'bs  v.  Hillen's  Ex'b. 

[9  Ozzx,  186.] 

Parol  Evidence  is  Inadkissirle  to  Vart,  Contradict,  or  Render  Yam 

A  Deed,  where  there  is  no  fraud. 
Simultaneity  of  PtELEASs  of  One  Mortoaob  and  Givino  Akotbbr  on  tha 

same  property  to  the  same  mortgagee  does  not  avoid  the  loos  of  the  firsl 

mortgage  lien  by  the  release. 
Squitt  will  Coerce  Prior  Incumbrancer  haying  Lien  on  Two  I>1»> 

TiNCT  Funds,  upon  one  of  which  a  subsequent  mortgagee  has  a  lient  ta 

resort  to  that  fund  on  which  the  subsequent  mortgagee  has  no  lien. 
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Equity  waL  not  !NLlbshal  Assets-  aqainst  Prior  Mortgaou  obtoiiiiiig 
his  twofold  lien  from  two  moetgiLgiOTn,  one  being  surety  for  the  other,  th» 
subsequent  mortgagee  having  a  lien  on  the  principal's  estate  only. 

This  is  an  appeal  from  an  order  in  equity  allowing  priority  in 
payment  to  a  mortgage  held  by  testator  of  appellee.  The  tech 
timony  of  McCuUoh,  referred  to  by  the  court,  was  that  tha 
sum  due  on  the  said  mortgage  was  not  paid  at  the  date  of  its 
release,  but  that  the  transaction  of  releasing  one  mortgage  and 
simultaneously  giving  another  to  the  same  e£Eect  was  for  tha 
purpose  of  transferring  the  mortgage  lien  of  Hillen  and  Brice  to 
Hillen  as  a  matter  of  business  conyenience.  The  other  facts  are 
sufficiently  stated  in  the  opinion. 

WUliam  F.  IHck  and  Thomas  8.  Alexander,  for  the  appellaata. 

T.  P.  ScoU,  for  the  appellee. 

By  Court,  Spenge,  J.  The  prominent  facts  in  this  case,  and 
those  upon  which  it  must  be  decided,  are  as  follows:  On  the 
twenty-seventh  day  of  July,  1826,  Tschudy  executed  a  mortgage 
to  Hillen  and  Brice  to  secure  the  payment  of  certain  sums  of 
money.  This  mortgage  to  Hillen  and  Brice,  included  only  a 
part  of  the  land  owned  by  Tschudy  in  Baltimore  county.  On 
the  second  of  June,  1827,  Tschudy  and  wife  executed  a  mort- 
gage to  Mary  Eurtz,  to  secure  the  payment  of  one  thousand 
dollars.  This  mortgage  included  the  ninety  acres  of  land  in 
Baltimore  county,  and  certain  lots  of  ground  in  Baltimore  city, 
which  belonged  to  the  wife  of  Tschudy.  On  the  seyenteenth 
day  of  June,  1828,  a  similar  mortgage  was  executed  by  Tschudy, 
on  the  same  real  estate,  to  House,  Woollen  &  Co.  On  the 
twentieth  day  of  August,  1829,  Hillen  and  Brice,  by  their  deed, 
regularly  executed  and  acknowledged,  released  their  mortgage 
of  the  twenty-seventh  of  July,  1826,  and  on  the  same  day  the 
deed  of  release  was  executed  by  Hillen  and  Brice  to  Tschudy, 
Tschudy  executed  to  Hillen  a  mortgage  of  the  same  land  which 
had  been  thus  released  to  him  by  Hillen  and  Brice.  In  the 
year  1830,  the  mortgagees  Eurtz  and  Woollen,  and  others,  exe- 
cuted a  deed  of  release  of  the  dly  lots  which  had  been  included 
in  their  mortgages.  The  land  included  in  Hillen's  mortgage, 
lying  in  Baltimore  county,  has  been  sold  under  a  decree  passed 
in  this  case,  on  a  bill  filed  by  the  executors  of  Woollen,  and  the 
question  is.  Which  of  the  mortgagees  is  entitled  to  priority,  or 
to  be  first  paid  out  of  the  fund  ? 

This  question  necessarily  brings  up  for  consideration  and  de- 
cision, the  effect  and  operation  of  the  deed  of  release  of  tha 
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twentieth  day  of  Augnst,  1829,  of  the  mortgage  of  the  twentf- 
seTenth  of  July,  1826,  from  Hillen  and  Brioe  to  Taehndy.  On 
the  part  of  the  appellants,  it  is  insisted  that  this  deed  was  an 
entire  and  absolute  release  on  the  part  of  HUlen  and  Brice,  of 
their  lien  nnder  the  mortgage  of  1826,  and  oonseqnentiiy  de- 
pnyed  them  of  any  priority.  This  condusion  is  denied  on  tiie 
part  of  the  appellees,  and  they  insist  tbat  the  deed  of  release  of 
1829,  when  taken  in  connection  with  the  parol  testimony  of 
HcCnlloh,  can  not  in  eqnily  haTe  the  operation  and  effect  to 
depnve  Hillen  of  his  priority  upon  the  fond  in  question.  Mo- 
Colloh's  testimony  out  of  the  case,  and  there  conld  be  no  ques- 
tion as  to  the  operation  and  eflEect  of  Hillen's  and  Brioe's  deed 
of  release. 

It  may  be  conceded,  that  there  are  many  decisions  in  which 
oonrts  both  of  law  and  equity  have  determined,  that  receipts  in 
deeds  are  only  prima  facie  evidence  of  payment,  and  that  parol 
evidence  is  admissible  to  contradict  such  receipts,  but  we  have 
never  yet  seen  the  decision,  fraud  out  of  the  question,  which 
went  so  far  as  to  decide  that  parol  evidence  was  admissible  to 
vary,  contradict,  and  render  utterly  void  a  solemn  deed. 

On  what  other  imaginable  ground  can  it  be  insisted  in  this 
case  that  Hillen  is  the  prior  incumbrancer?  If  he  had  never 
secured  any  lien  before  the  mortgage  of  1829,  it  could  not  be 
said  that  his  lien  was  prior  to  Kurtz's  mortgage  of  1827,  and  if 
the  release  of  1829  released  his  lien  of  1826,  his  lien  arises  un- 
der the  mortgage  of  1829,  more  than  two  years  subsequent  to 
Kurtz's  deed  of  1827. 

But  the  appellee's  solicitor  insisted  in  the  argument,  that  the 
deed  of  release  and  the  mortgage  of  1829,  having  bem  executed 
simultaneously,  Hillen  did  not  thereby  lose  his  prioiily  as  in- 
cumbrancer, and  cases  of  dower,  in  which  courts  have  adjudged 
that  in  cases  of  instantaneous  seisin,  where  the  husband  had  or 
took  no  beneficial  interest,  the  widow  was  not  dowaUe,  were  re- 
ferred to.  We  think  such  cases  are  clearly  distingoishable  from 
the  one  under  consideration.  In  the  former  cases,  there  never 
was  any  such  estate  in  the  husband,  upon  which  the  widow's 
right  of  dower  could  attach;  in  this  case  there  was  a  lien  under 
the  mortgage  to  Kurtz  of  1827,  subject  to  be  defeated  only  by 
Hillen's  prior  mortgage  of  1826,  and  if  the  lien  of  Hillen's 
mortgage  of  1826  was  released  by  his  deed  of  1829,  we  can  see 
no  ground  upon  which  Kurtz's  priority  can  be  defeated. 

It  is  insisted  by  the  appellee's  solicitor,  that  if  the  court 
should  consider  thai  the  appellee  lost  hJs  priority,  by  the  ar» 
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rangement  of  the  twentieth  of  Augost,  1829«  yet  he  is  still  enti- 
tled to  priority  of  payment  out  of  the  sales  of  the  mill-Beat  OTer 
the  appellants,  "because  the  appellants  had  two  securities  or 
sources  of  payment  to  look  to,  viz.,  the  mill-seats  and  the  d^ 
lots,  whereas  the  appellant  could  only  look  to  the  mill-seat  for 
payment  of  his  claim/' 

It  must  be  borne  in  mind  that  the  cily  lots  were  the  property 
of  Tschudy's  wife,  and  that  Hillen  was  not  a  creditor  of  Mrs. 
Tschudy,  and  had  no  claim  upon  them  as  a  creditor.  The  doc- 
trine seems  to  be  well  settled  in  courts  of  equity,  that  where 
there  are  two  mortgagees  under  separate  and  distinct  mort- 
gages, and  one  and  the  same  mortgagor,  and  the  prior  mort- 
gagee has  a  lien  on  two  distinct  funds  or  estates,  and  the 
second  has  a  lien  on  one  only  of  these  funds  or  estates,  that 
courts  of  equiiy  will  coerce  the  prior  incumbrancer  to  resort  to 
that  fund  for  the  satisfaction  of  his  lien,  on  which  the  subse- 
quent mortgagee  has  no  lien,  and  this  for  the  protection  of  the 
subsequent  incumbrancer. 

This  case  now  under  consideration  differs  in  an  essential  par- 
ticular from  the  one  supposed.  In  this  case  the  prior  mort- 
gagee, Eurtz,  had  a  lien  on  two  separate  and  distinct  estates  of 
two  separate  and  distinct  mortgagors,  and  the  subsequent 
mortgagee  held  in  lien  on  one  only  of  the  estates  incum- 
bered by  the  prior  mortgagee,  and  the  estate  released  by  the 
prior  mortgagee  was  the  estate  on  which  the  subsequent  mort- 
gagee had  no  lien,  it  being  the  estate  of  Tschudy's  wife.  If 
the  prior  mortgagee,  Eurtz,  foreclose  his  mortgage  on  the 
estate  of  Mrs.  Tschudy  by  sale,  a  court  of  equiiy,  considering 
her  as  a  security  of  her  husband,  would  substitute  her  to 
Eurtz's  equities  on  the  estate  of  her  husband,  and  thereby 
exclude  the  subsequent  mortgagee:  Tide  2  Story's  Eq.  Jur.,  sec. 
1873. 

The  orders  of  the  court  in  this  case,  of  the  second  of  March» 
1849,  and  the  twenty-ninth  of  March,  1849,  are  reyersed  with 
costs  to  the  appellants,  and  the  case  remanded. 

Orders  reyersed  and  case  remanded. 


Parol  Eyidxnoi  to  Vabt  Txbms  or  Wbitixn  GoKTBACir:  See  Pack  t. 
Thomas^  51  Am.  Deo.  135;  Reeurich  v.  Swinehart^  Id.  540,  tad  omm  cited  in 
the  notee  thereto;  alao  Union  Bank  v.  Meeker^  50  Id.  559. 

RxuASB  or  MoBTGAGK,  EFFECT  OF:  See  HiU  Y.  Wed,  31  Am.  Deo.  442. 
In  the  following  cases  the  principal  case  is  cited  to  the  effect  that  the  releaat 
of  a  senior  mortgage  lets  in  a  junior  incumbrance  on  the  same  property,  al« 
thonn^  the  only  consideration  for  such  release  is  the  simnltaneons  ezecntioa 
of  another  mortgage  to  the  same  tenor  and  effect  m  the  released  mortgagr * 
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twentieth  day  of  August,  1829,  of  the  mortgage  of  the  twenty* 
eerenth  of  July,  1826,  from  Hillen  and  Brioe  to  Tsehndy.  On 
the  part  of  the  appellants,  it  is  insisted  that  this  deed  was  an 
entire  and  absolute  release  on  the  part  of  Hillen  and  Brice,  of 
their  lien  under  the  mortgage  of  1826,  and  consequently  de- 
pdLved  ihem  of  any  priority.  This  conclusion  is  denied  on  the 
part  of  the  appellees,  and  they  insist  that  the  deed  of  release  of 
1829,  when  taken  in  connection  with  the  parol  testimony  of 
HcCulloh,  can  not  in  equity  have  the  operation  and  effect  to 
depnve  HiUen  of  his  pri<nity  upon  the  fund  in  question.  Mc» 
Culloh's  testimony  out  of  the  case,  and  th«?e  could  be  no  ques- 
tion as  to  the  operation  and  e£EBct  of  Hillen's  and  Brice's  deed 
of  release. 

It  may  be  conceded,  that  there  are  many  decisions  in  which 
courts  both  of  law  and  equity  have  determined,  that  receipts  in 
deeds  are  only  prima  facie  eiidence  of  payment,  and  that  parol 
evidence  is  admissible  to  contradict  such  receipts,  but  we  have 
ncTcr  yet  seen  the  decision,  fraud  out  of  the  question,  which 
went  so  far  as  to  decide  that  parol  eridence  was  admissible  to 
^ary,  contradict,  and  render  utterly  void  a  solemn  deed. 

On  what  other  imaginable  ground  can  it  be  insisted  in  this 
case  that  Hillen  is  the  prior  incumbrancer?  If  he  had  nerer 
secured  any  lien  before  the  mortgage  of  1829,  it  could  not  be 
said  that  his  lien  was  prior  to  Kurtz's  mortgage  of  1827,  and  if 
the  release  of  1829  released  his  lien  of  1826,  his  lien  arises  un- 
der the  mortgage  of  1829,  more  than  two  years  subsequent  to 
Kurtz's  deed  of  1827. 

But  the  appellee's  solicitor  insisted  in  the  argument,  that  the 
deed  of  release  and  the  mortgage  of  1829,  having  bem  executed 
simultaneously,  Hillen  did  not  thereby  lose  his  priority  as  in- 
cumbrancer, and  cases  of  dower,  in  which  courts  haTe  adjudged 
that  in  cases  of  instantaneous  seisin,  where  the  husband  had  or 
took  no  beneficial  interest,  the  widow  was  not  dowable,  were  re- 
ferred to.  We  think  such  cases  are  clearly  distinguishable  fnnn 
the  one  under  consideration.  In  the  former  cases,  there  nerer 
was  any  such  estate  in  the  husband,  upon  which  the  widow's 
right  of  dower  could  attach;  in  this  case  there  was  a  lien  under 
the  mortgage  to  Kurtz  of  1827,  subject  to  be  defeated  only  by 
Hillen's  prior  mortgage  of  1826,  and  if  the  lien  of  Hillen's 
mortgage  of  1826  was  released  by  his  deed  of  1829,  we  can  see 
no  ground  upon  which  Kurtz's  priority  can  be  defeated. 

It  is  insisted  by  the  appellee's  solicitor,  that  if  the  court 
should  c(Misider  thai  the  appellee  lost  his  priority,  by  the  ar» 
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rangement  of  the  twentieth  of  August,  1829,  jet  he  is  still  enti- 
tled to  priority  of  payment  oat  of  the  sales  of  the  mill-seat  over 
the  appellants,  ''because  the  appellants  had  two  securities  or 
sources  of  payment  to  look  to,  viz.,  the  mill-seats  and  the  dij 
lots,  whereas  the  appellant  could  only  look  to  the  mill-seat  for 
payment  of  his  daim.'' 

It  must  be  borne  in  mind  that  the  cily  lots  were  the  property 
of  Tschudy's  wife,  and  that  Hillen  was  not  a  creditor  of  Mrs. 
Tschudy,  and  had  no  claim  upon  them  as  a  creditor.  The  doc- 
trine seems  to  be  well  settled  in  courts  of  equity,  that  where 
there  are  two  mortgagees  under  separate  and  distinct  mort- 
gages, and  one  and  the  same  mortgagor,  and  the  prior  mort- 
gagee has  a  lien  on  two  distinct  funds  or  estates,  and  the 
second  has  a  lien  on  one  only  of  these  funds  or  estates,  that 
courts  of  equity  will  coerce  the  prior  incumbrancer  to  resort  to 
that  fund  for  the  satisfaction  of  his  lien,  on  which  the  subse- 
quent mortgagee  has  no  lien,  and  this  for  the  protection  of  the 
subsequent  incumbrancer. 

This  case  now  under  consideration  di&rs  in  an  essential  par- 
ticular from  the  one  supposed.  In  this  case  the  prior  mort- 
gagee, Eurtz,  had  a  lien  on  two  separate  and  distinct  estates  of 
two  separate  and  distinct  mortgagors,  and  the  subsequent 
mortgagee  held  in  lien  on  one  only  of  the  estates  incum- 
bered by  the  prior  mortgagee,  and  the  estate  released  by  the 
prior  mortgagee  was  the  estate  on  which  the  subsequent  mort- 
gagee had  no  lien,  it  being  the  estate  of  Tschudy's  wife.  If 
the  prior  mortgagee,  Eurtz,  foreclose  his  mortgage  on  the 
estate  of  Mrs.  Tschudy  by  sale,  a  court  of  equity,  considering 
her  as  a  security  of  her  husband,  would  substitute  her  to 
Eurtz's  equities  on  the  estate  of  her  husband,  and  thereby 
exclude  the  subsequent  mortgagee:  Vide  2  Story's  Eq.  Jur.,  sec. 
1873. 

The  orders  of  the  court  in  this  case,  of  the  second  of  March» 
1849,  and  the  twenty-ninth  of  March,  1849,  are  reyersed  with 
costs  to  the  appellants,  and  the  case  remanded. 

Orders  reyersed  and  case  remanded. 


Pabol  EyiDXiras  to  Vabt  Tkrhb  or  Wbitixn  CoMnuflT:  See  Pack  t. 
Thonuu^  51  Am.  Deo.  135;  Searich  v.  Swinehart^  Id.  540,  snd  omm  dted  in 
the  notee  thereto;  alao  Union  Bank  v.  Meeker,  60  Id.  559. 

RxuASB  or  MoBTGAGB,  EFFECT  OF:  See  Hitt  Y.  West,  31  Am.  Deo.  442. 
In  the  foUowiDg  cases  the  principal  case  is  cited  to  the  effect  that  the  releaat 
of  a  senior  mortgage  lets  in  a  jnnior  incumbrance  on  the  same  proper^,  al* 
though  the  only  consideration  for  such  release  ia  the  simultaneoos  ezecotioa 
of  another  mortgage  to  the  same  tenor  and  effect  m  the  released  mortgagr • 
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Aldenon  ▼.  Day^  6  Md.  57;  Neid^  v.  WhU^ford,  29  Id.  183;  Hinder  v. 
Fickwnt,  38  Id.  276;  Ahem  ▼.  WkiU,  39  Id.  417;  Drury  v.  Brlacoe,  42  Id.  163; 
Boyd  V.  Parker,  43  Id.  203;  OardenviUe  P.  L,  A.  v.  Waiker,  52  Id.  455. 

Makshauno  AissBTS,  General  Rule:  See  Cheeseborougk  ▼.  Millard,  7 
Am.  Deo.  494;  Jone$y,  ZoUicojfer,  11  Id.  795,  and  note  799;  Banuey's  Appeal, 
S7  Id.  301;  Bank  o/ Muskingum  v.  Carpenter,  28  Id.  616;  TVryy  v.  fToMif,  45 
Id.  274.  The  principal  case  is  cited  on  this  point  in  Wataon  y.  Bane,  7  M«L 
128;  Jokna  ▼.  Beardon  and  Wife,  11  Id.  470. 


Bauoheb  kt  al.  v.  Nelson. 

[9  OlLL,  999.] 

Obvibal  Dxmubrkk  Bbinob  Whole  Rboobd  befobb  Coubt,  and  Jadg- 
ment  thereon  will  be  rendered  against  the  party  whose  pleadfaigs  contain 
the  first  vice  or  imperfection. 

Statdtb  Open  to  Intebpbetatiok  should  be  Conbtbubd  to  Opebatb 
Pbospecttvelt,  in  all  cases  susceptible  of  doubt;  bat  this  rale  does  not 
apply  where  legislature  expressly  declares  its  intention  to  make  astatate 
retroactive. 

AOT  or  1845,  Chapter  52,  declaring  that  any  person  thereafter  seeking  to 
avail  himself  of  the  statute  of  usury  must  plead  it  specially,  and  set  out 
the  sums,  both  principal  and  interest,  due  on  the  contract,  reckoning  in- 
terest at  the  rate  of  six  per  cent,  per  annum,  is  retroactive  but  not  un- 
oonstitutional. 

PowBR  OF  Courts  to  Declare  Lbgislativb  Acts  Unoonstitutiokal  is  to 
be  exercised  with  the  most  guarded  circumspection  and  care. 

Those  Assailing  Statute  on  Ground  of  its  Invaliditt  must  make  oat 
a  clear  case  of  legislative  usurpation,  as  it  is  presumed  to  be  valid. 

Ex  Post  Facto  Law  Relates  to  Crimes,  and  not  to  private  rights  or  civil 
remedies. 

RBTBOAcnvE  Statute  Divestino  Vbsted  Rights  is  not  Unoonstitu- 
tional  for  that  reason  necessarily. 

Bill  of  Rights  of  This  State,  Article  15,  though  prohibiting  passage  of 
ex  post/ado  laws,  recognizes  the  right  of  the  legislature  to  pass  intro- 
spective laws  relating  to  civil  cases  and  contracts. 

Act  ov  1845  Regulates  Remedies  upon  usurious  contracts,  and  does  not 
divest  vested  rights. 

Rblxef  upon  Usurious  Contract  at  Law  ob  Equitt,  when  sought  by  tha 
borrower,  will  be  administered  only  as  to  the  sorplns  above  the  prinei- 
pal  and  lawful  interest. 

BoBBowER  IS  Always  under  Moral  Obligation  to  Pat  Sum  Loanbd 
with  legal  interest  thereon. 

Moral  Obligation  of  Borrower  on  Usurious  Oontbact  can  not  be  en- 
forced by  courts  when  he  is  before  them  in  the  position  of  defendant. 

LioiSLATrvB  Authobitt  oteb  Rbmbdibs  may  be  ezeroiaed  at  pleasure  over 
past  or  future  contracts. 

Act  or  1845  is  Mbbelt  RsmediaLi  obliging  the  borrower  seeking  relief  aa 
defendant  against  a  usurious  contract  to  do  the  same  as  he  is  obliged  to 
do  when  seeking  relief  as  plaintiff. 
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Rtatutb  Diyestino  Rights  undsb  Pketbnsb  or  Bigulatino  Ssmkdibi 

U  as  objectionable  as  if  attaoking  the  rights  directly. 
Vested  Rights,  Guasded  against  Legislative  iNTERVBBDroi,  are  saoh 

as  may  be  adhered  to  without  violating  any  principle  of  sound  moralityi 
Objeotion  that  Judgment  dobs  not  Convobm  with  Rxpucation  is  not 

good  when  the  plea  is  bad,  for  where  there  is  no  plea,  judgment  may  b« 

rendered  upon  the  declaration. 

JUBT  IS  UnNEGESSART  IN  ACTIONS  FOUNDED  ON  BiLLS  ObLIOATOBT 

Action  of  debt  brought  by  appellee  upon  a  single  biU*  One 
of  the  defendants,  Baugher,  pleaded  usury,  under  the  statute 
of  1704.  Plaintiff  filed  a  replication,  praying  judgment  upon 
the  principal  sum  of  the  single  bill,  with  interest  at  six  per  cent, 
per  annum,  to  be  ascertained  by  the  verdict  of  a  jury,  according 
to  the  act  of  1845,  chapter  862.  A  demurrer  by  defendant 
Baugher  to  this  replication  was  oyerruled,  and  judgment  ren- 
dered for  the  plaintiff  to  the  amount  of  the  single  bill,  with 
damages  and  costs.    Defendants  appealed* 

F.  A.  Schley,  for  the  appellants. 

Joseph  M.  Palmer,  for  the  appellee. 

By  Court,  Mabtik,  J.  In  this  case  an  action  of  debt  was  in- 
stituted in  Frederick  county  court  on  a  single  bill,  executed  on 
the  eleyenth  of  August,  1840,  by  which  the  appellants  stipu- 
lated to  pay  to  the  appellee  the  sum  of  three  hundred  and  fifty 
dollars,  with  interest  from  the  date  of  the  note.  It  appears 
from  the  record  that  John  Baugher,  one  of  the  appellants,  ap- 
peared in  court,  and  pleaded  in  bar  of  the  action  the  statute  of 
usury  of  1704,  chapter  69,  in  force  at  the  time  this  loan  was 
made  and  the  contract  created.  This  suit  was  instituted  on  the 
fourth  of  September,  1846,  and  to  this  plea  in  bar  of  the  action 
upon  the  ground  of  usury,  the  plaintiff  filed  a  replication,  in 
which  he  averred  that  the  suit  was  brought  to  recover  the  sum 
due  on  the  note,  with  legal  interest  thereon,  and  prayed  judg- 
ment for  such  sum  as  might  be  ascertained  by  a  jury  to  be  fairly 
and  actually  due,  in  conformity  with  the  provisions  of  the  act 
of  assembly  of  1846,  chapter  362.  To  this  replication  a  general 
demurrer  was  interposed.  Judgment  was  rendered  upon  this 
demurrer,  in  favor  of  the  plaintiff,  and  upon  an  appeal  from 
this  judgment  of  the  county  court,  the  case  has  been  brought 
here  for  our  examination  and  revision. 

We  have  already  stated  that  the  plea  filed  in  this  case  by  the 
defendant  was  grounded  on  the  usury  act  of  1704,  chapter  69. 
If  that  act  is  to  be  treated  as  unrepealed,  and  in  force  with  re* 
«pect  to  this  particular  transaction,  then  the  plea  must,  of 
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^eoraey  be  held  as  an  absolute  bar  to  the  action.  If,  on  ibe 
contraiyy  the  act  of  assembly  of  1704,  chapter  69,  is  to  be  con- 
sidered as  abrogated,  with  reference  to  this  contract,  by  the  act 
of  1845,  chapter  852,  then  the  plea  is  defective,  as  it  does  not 
<x>nfonn  to  the  provisions  of  the  latter  statute;  and  judgment 
would  be  rendered  upon  the  general  demurrer,  which  brings  be- 
fore the  court  the  whole  record,  against  this  plea,  as  containing 
4he  first  vice  or  imperfection:  Morgan  ▼.  Morgan,  4  GKU  &  J. 
498;  State  y.  Nux^,  10  Id.  27.  It  is  apparent,  tiiexdoie,  that 
ihe  co&troyersy  in  this  case  rests  entirely  upon  the  legal  sofi- 
ciency  of  this  plea.  A  question,  the  solution  of  which  depends 
upon  the  further  questions,  whether  the  act  of  1845,  chapter 
852,  is  to  be  interpreted  as  embracing  this  particular  oase;  and 
if  so,  whether  it  is  to  be  enforced  by  the  courts  as  a  valid  and 
constitutional  act  within  the  range  and  scope  of  the  legialativ* 
power. 

The  point  made  by  the  counsel  for  the  appellant,  that  this 
act  is  to  be  construed  by  the  court  as  prospective  in  its  oper- 
ation,  and  intended  by  the  legislature  to  apply  only  to  such 
contrscts  as  were  created  after  its  enactment,  can  not  be  main- 
tained. The  wisdom  and  inherent  justice  of  the  rule  which  de- 
clares that,  in  all  cases  susceptible  of  doubt,  and  where  the 
statute  is  open  to  interpretation,  it  shall  be  so  construed  as  to 
operate  prospectively,  is  admitted  to  its  utmost  extent  It  is 
founded  upon  the  presumption  that  the  legislature  did  not  in- 
tend to  make  a  new  rule  for  past  transactions.  Nijva  oonsHlutio 
/uturia/ormam  debet  imponere,  non  proBterUis. 

But  this  general  principle,  salutary  and  well  established  as  it 
is,  as  an  element  of  jurisprudence,  can  have  no  application  to  a 
case  where  the  legislature  have  declared,  in  language  too  express 
and  plain  to  be  mistaken,  that  they  designed  to  give  to  the 
statute  in  question  a  retroactive  operation.  In  such  a  case  there 
is  no  room  for  interpretation.  Whether  an  act  possesaii^  this 
retroactive  character  is  to  be  condemned  as  an  unconstitutional 
and  unauthorized  exercise  of  legislative  power,  is  another  ques- 
tion; but  nothing  can  be  more  dear  than  that  so  long  as  this 
act  is  recognized  as  a  valid  and  operative  statute,  it  must  be 
enforced  in  accordance  with  the  will  of  those  who  created  it.  In 
the  case  of  Ooahen  v.  StoningUm,  4  Conn.  220  [10  Am.  Deo.  121], 
the  supreme  court  of  Connecticut,  when  speaking  upon  this 
subject,  said:  '*  It  must  be  admitted,  that  by  construction,  if  it 
can  be  avoided,  no  statute  should  have  a  retrospect  anterior  to 
the  time  of  its  commencement.    This  principle  is  lounded  ob 
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tbe  sappoBition  that  laws  are  intended  to  be  pKOBpeotm  only. 
But  when  a  statnte,  either  bj  explicit  proTision  or  necessary 
implication,  is  retroactiye^  there  is  no  room  tor  constmction; 
and  if  the  law  ought  not  to  be  effectuated  it  must  be  on  a  differ- 
ent principle." 

This  is  the  predicament  of  the  act  of  1846»  chapter  852,  It 
was  passed  on  the  tenth  of  March,  1846,  and  declares,  "  that  in 
any  suit  or  action  hereafter  to  be  brought  in  any  court  of  law  or 
equity  in  this  state,  upon  any  bond,  etc.,  or  upon  any  contract, 
etc,  whether  the  same  relate  to  the  loan  of  any  money,  etc.,  in 
which  any  person  shall  seek  to  avail  himself  of  the  provisions  of 
the  act  of  assembly  of  1704,  it  shall  be  incumbent  on  such  per- 
ecm  specially  to  plead  the  same,  and  in  such  plea  to  set  out  the 
sums,  both  principal  and  interest,  actually  and  fairly  due  on 
such  bonds,  etc.,  estimating  the  principal  debt  actually  loMied 
or  contracted  for,  with  interest  thereupon,  at  the  rate  of  six  per 
oent.  per  annum."  The  ^^pressions  of  this  statute  aze  too  clear 
and  explicit  for  dispute.  There  is  no  room  for  ccmstruction. 
The  language  of  the  act  is,  '*  that  in  any  suit  hereafter  to  be 
brought,"  etc.  That  is,  in  any  suit  brought  after  the  tenth  of 
March,  1846,  it  shall  be  incumbent  on  the  defendant  to  plead 
as  required  by  its  provisions.  This  action  was  instituted  on  the 
fourth  of  September,  1846,  and  it  is  impossible  to  do  otherwise 
than  determine  that  this  case  is  covered  by  the  act  of  184i>. 
although  the  note  in  controversy  was  executedmany  years  before 
its  enactment. 

The  next  question  presented  for  our  examination  is,  whether 
the  act  of  1845,  assuming  it  to  be  retrospective  in  its  character, 
is  to  be  treated  as  an  imconstitutional  exercise  of  legislative 
power,  so  far  as  it  opeiates  upon  pre-existing  contracts.  Ques- 
tions of  this  kind  are  always  regarded  by  the  courts  as  the  most 
important  that  can  be  submitted  for  their  adjudication.  It  is 
certainly  the  attribute  of  the  judicial  tribunals,  in  this  country,  to 
annul  an  act  of  the  legislature,  when  it  is  manifest  to  the  courts 
that  in  passing  it  the  legislature  have  violated  or  abused  the 
powers  granted  to  them  by  the  people.  But  this  high  power  is 
to  be  exercised  with  the  most  guarded  circumspection  and  care. 
An  act  emanating  from  a  co-ordinate  branch  of  the  government 
is  presumed  to  be  valid.  And  all  agree  that  it  is  incumbent 
upon  those  who  assail  a  statute  on  the  ground  of  its  invalidity 
to  make  out  a  clear  case  of  legislative  usurpation.  We  proceed 
to  inquire  if  this  act  is  obnoxious  to  the  objeetions  which  luKva 
been  urged  against  it 
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We  did  not  understand  the  counsel  for  the  appellant  as  con- 
tending that  this  act  was  to  be  considered  as  unconstitutional, 
upon  the  ground  of  its  repugnancy  to  the  tenth  section  of  the 
first  article  of  the  constitution  of  the  United  States,  prohibiting 
the  states  from  passing  ex  post  facto  laws,  or  laws  impairing  the 
obligation  of  contracts.  There  certainly  could  be  no  foundation 
for  such  a  proposition.  This  law,  although  retroactive  in  its 
character,  has  none  of  the  characteristics  of  an  ex  post /ado  law, 
as  that  phrase  was  understood  by  the  convention  who  framed 
and  the  people  who  adopted  the  federal  constitution.  An  ex 
post  far  to  law  relates  to  crimes,  and  has  no  application  to  private 
rights  or  civil  remedies:  Colder  v.  Bull,  3  Dall.  S86;  Fletcher  v. 
Peck,  6  Cranch,  87.  It  is  equally  clear,  that  the  statute  in  ques- 
tion can  not  be  regarded  as  violating  the  obligation  of  any  con- 
tract. There  is  no  contract  invaded  by  it.  So  far  as  it  operates 
upon  the  contract  of  loan,  it  upholds  and  sustains  it  in  part: 
Andrews  v.  Bussel,  7  Blackf.  475.  And  it  is  now  established, 
by  the  adjudications  of  the  supreme  court,  that  even  if  this  act 
could  be  regarded  as  divesting,  by  its  retroactive  operation, 
vested  rights,  it  would  not,  for  that  reason,  be  treated  as  an  in- 
fraction of  the  constitution  of  the  United  States:  SaUerlee  v. 
MaUhewson,  2  Pet.  413;  Watson  v.  Mercer,  8  Id.  110;  Charles 
River  Bridge  v.  Warren  Bridge,  11  Id.  540. 

In  SaUerlee  v.  MaUhewson,  2  Pet.  413,  the  court  said:  '*  The 
state  law  is  said  to  be  retrospective.  Be  it  so;  but  retrospective 
laws,  which  do  not  impair  the  obligation  of  contracts,  or  par- 
take of  the  character  of  ex  post  facto  laws,  are  not  condemned 
or  forbidden  by  any  part  of  the  constitution  of  the  United 
States." 

In  Walson  v.  Mercer,  8  Pet.  110,  the  court  declared  that  they 
had  no  power  ' '  to  pronounce  an  act  of  the  state  legislature  void, 
as  contrary  to  the  constitution  of  the  United  States,  from  the 
mere  fact  that  it  divests  antecedent  vested  rights  of  property. 
The  constitution  of  the  United  States  does  not  prohibit  the 
states  from  passing  retrospective  laws  generally,  but  only  expost 
facto  laws."  The  principles  thus  enunciated  were  quoted  with 
approbation  and  reaffirmed  by  Mr.  Chief  Justice  Taney,  in  de- 
livering the  opinion  of  the  court  in  the  case  of  Charles  River 
Bridge  v.  The  Warren  Bridge,  11  Id.  540. 

It  is  impossible  to  maintain  that  the  act  of  1846  can  be  con- 
sidered as  violating  any  of  the  prohibitions  or  restrictions  on 
the  legislature,  to  be  found  in  the  bill  of  rights,  or  constitution 
of  the  state  of  Maryland.    In  the  bill  of  rights,  article  16,  it  is 
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declared,  "  that  retrospectiye  laws,  punishing  facts  committed 
1)efore  the  existence  of  such  laws,  and  by  them  only  declared 
criminal,  are  oppressiye,  unjust,  and  incompatible  with  liberty; 
wherefore,  no  ex  post  facto  law  ought  to  be  made."  This  article 
by  its  very  terms,  is  confined  to  reti^ospective  criminal  laws, 
meaning  ex  post /ado  laws.  It  is  a  recognition  of  the  right  in 
the  legislature  to  pass  retrospective  laws,  so  far  as  they  relate  to 
civil  cases  and  contracts.  Eocpressio  unius,  exchisio  alieriua.  Our 
books  of  statutes  are  filled  with  retrospective  laws,  healing  im- 
perfect deeds,  or  validating  defective  acknowledgments,  which 
hare  been  rarely  impeached,  and  when  assailed,  have  been  in- 
variably sustained  by  the  decisions  of  the  courts. 

The  counsel  for  the  appellant  has,  however,  contended  that 
at  the  time  this  contract  was  made,  it  was  tainted  with  usury;  and 
that,  as  the  law  then  existed,  there  was  vested  in  him  the  right 
to  declare  the  contract  void,  as  usurious,  and  to  repudiate  it; 
that  by  the  act  of  1845  he  has  been  divested  of  this  right;  that 
a  statute  thus  retrospectively  divesting  him  of  a  vested  and  valu- 
able right,  was  an  arbitrary  act,  violatory  of  the  first  rules  of 
right  and  justice,  and  contrary  to  the  fundamental  principles  of 
the  social  compact;  that  an  act  of  this  character  is  not  in  the 
nature  of  legislative  power,  and  that  it  is,  therefore,  to  be  treated 
as  unauthorized  and  void,  in  the  absence  of  any  express  prohibi- 
tion to  be  found  against  it  in  the  constitution  of  the  United 
States,  or  in  the  constitution  of  this  state:  Colder  v.  Bully  3  Dall. 
888;  Fletcher  v.  Pech^  6  Cranch,  135;  Begenta  of  University  v. 
WatiaTna,  9  GUI  &  J.  408  [31  Am.  Dec.  72]. 

The  argument  on  this  point  was  pressed  upon  the  court  by  the 
counsel  with  great  force  and  ingenuity.  We  have  carefully 
considered  it,  and  think  that  when  the  rights  of  the  borrower 
and  lender  of  money  on  a  usurious  contract,  as  they  existed 
under  the  usury  act  of  1704,  chapter  69,  are  carefully  examined,  it 
will  be  seen  that  it  is  impossible  to  view  the  act  of  1846  in  any 
other  light  than  as  regulating  the  remedies  with  respect  to  such 
contracts,  and  in  thus  modifying  and  altering  the  remedy  to 
impose  upon  the  usurious  borrower,  as  a  condition  on  which 
alone  he  is  to  be  relieved  from  the  payment  of  the  excessive 
interest,  the  performance  only  of  a  moral  duty,  from  the  dis- 
charge of  which  no  correct  man  should  seek  to  escape. 

In  Truwbo  V.  Blizzard,  6  Gill  &  J.  18,  the  court  of  appeab, 
following  in  this  respect  the  line  of  the  English  adjudications, 
determined  that  a  mortgagor  who  goes  into  a  court  of  equity 
seeking  to  be  relieved  against  a  usurious  mortgage,  will  only  be 
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heard  on  the  condition  that  he  does  himself  idiat  is  eqnitable 
and  just,  by  paying  or  offering  to  pay  the  principal  sum  irith 
legal  interest:  ScoU  v.  Nesbil^  2  Bro.  C.  C.  641. 

The  same  principle  is  reiterated  by  the  court  in  Jordan  t. 
TnimbOy  6  Gill  k  J.  105,  on  a  bill  filed  by  a  mortgagor  praying 
discoYcry  as  to  the  nsniy.  The  court  said:  *'  It  is  a  principle 
well  established  in  pleading  in  equity  that  he  who  goes  into  t 
court  of  equity  to  be  relieved  against  the  usurious  contract 
must,  in  his  bill,  tender  and  offer  to  pay  the  principal  and  in- 
terest legally  due,  and  confine  his  claim  to  the  equitable  inter- 
position of  the  court  to  the  usurious  excess  only/' 

The  doctrine  thus  enunciated  in  the  cases  to  which  we  have 
referred  is  not  confined  to  the  courts  of  equity.  It  prevails 
also  in  the  legal  tribunals.  And  we  therefore  find  the  court 
deciding  in  Lucaa  v.  Latour,  6  Har.  &  J.  100,  that  an  action  of 
trover  could  not  be  sustained  by  the  borrower  to  recover  the 
value  of  goods  hypothecated  to  secure  a  usurious  debt,  unless 
the  plaintiff  had  tendered  the  amount  actually  loaned.  It  is  also 
established  that  if  the  borrower  has  paid  money  upon  a  usurious 
contract,  both  the  courts  of  law  and  equity  will  enable  him  to 
recover  back  the  excess  paid  beyond  the  principal  and  lawful 
interest,  but  not  further. 

The  doctrine  announced  in  the  cases  to  which  we  have  ad- 
verted, stands  upon  the  principle  that  the  borrower  is  at  all 
times  and  under  all  circumstances  under  a  moral  obligation  to 
pay  to  the  lender  the  sum  actually  loaned  with  legal  interest,  as 
a  fair  compensation  for  its  use.  When  a  borrower  appears  in  a 
court  of  law  or  equity  as  a  suitor  seeking  to  be  relieved  from  a 
usurious  contract,  he  will  not  be  heard  except  on  the  equitable 
condition  that  he  pays  to  his  creditor  the  sum  actually  and  fairly 
due  after  deducting  the  illicit  interest;  and  it  is  very  clear  that 
when  the  borrower  stands  before  the  court  in  the  attitude  of  a 
defendant,  he  is  not  subject  to  the  same  rule  which  is  applied  to 
him  when  he  holds  the  relation  of  plaintiff,  because  in  this  pre- 
dicament of  the  case,  the  courts  have  no  authority  to  force  upon 
him  the  performance  of  this  moral  obligation,  consistent  with 
the  powers,  remedies,  and  rules  of  pleading,  by  which  they  are 
governed  in  the  administration  of  the  law. 

What  then  does  the  act  of  1845  profess  to  accomplish  ?  The 
legislature,  in  the  exercise  of  its  remedial  authority,  comes  to  the 
aid  of  the  courts  and  declares  that  the  borrower,  who  as  a  de- 
fendant, seeks  to  extricate  himself  from  a  usurious  contract, 
•hall  do  precisely  what  he  is  obliged  to  perfoim,  when  he  aslv 
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to  be  protected  againflt  it  in  the  position  of  a  pliaintiff.  In  this 
respect  the  statute  is  plainly  remedial.  It  is  no  more  than  the 
exercise  of  the  legislative  authority  over  the  subject  of  reme- 
dies— a  power  which  the  legislature  may  unquestionably  exercise 
at  pleasure  in  relation  to  past  as  well  as  future  contracts:  Bron- 
9an  T.  jEKniie,  1  How.  816;  BuOer  v.  Palmer,  1  HUl  (N.  Y.),  324. 

It  may  be  said,  however,  that  admitting  this  statute  to  be 
remedial  in  its  form,  yet  the  thing  to  be  protected  is  the  vested 
light  And  that  an  act  which  divests  a  right  through  the  in- 
strumentality of  the  remedy  and  under  the  pretense  of  regulat- 
ing it,  is  as  objectionable  as  if  the  shaft  was  leveled  directly  at 
the  right  itself.  The  proposition  is  certainly  true  in  reference 
to  cases  to  which  it  is  applicable.  But  in  this  case  no  vested 
right  was  divested.  When  vested  rights  are  spoken  of  by  the 
coturts  as  being  guarded  against  legislative  interference,  they 
mean  those  rights  to  which  a  party  may  adhere,  and  upon  which 
he  may  insist  without  violating  any  principle  of  sound  morality. 
In  the  language  of  Judge  Duncan  in  SaUerlee  v.  MaUhewsen,  16 
Serg.  &  B.  191, "  there  can  be  no  vested  right  to  do  wrong.''  In 
the  nature  of  things,  there  can  be  no  vested  right  to  violate  a 
moral  duty,  or  to  resist  the  performance  of  a  moral  obligation. 
And  althongh  a  borrower  may  be  justified  in  morals  as  he  is  in 
law  in  resisting  the  payment  of  illicit  interest  extorted  from  him 
while  he  was  in  vinculis,  and  in  consequence  of  his  necessitous 
condition,  he  certainly  can  have  no  right  as  a  matter  of  private 
justice,  to  repudiate  his  contract  so  as  to  e6CB,'pe  from  the  pay- 
ment of  the  sum  actually  received. 

We  are  perfectly  satisfied  that  this  act  of  assembly  is  free  from 
objection,  and  is  to  be  enforced  as  a  valid  exercise  of  legislative 
power.  We  think,  therefore,  that  the  judgment  of  the  county 
court  must  be  affirmed. 

There  is  no  force  in  the  objection  that  the  judgment  rendered 
in  this  case  was  defective,  as  not  conforming  to  the  replication. 
The  plea,  in  which  usury  was  alone  set  up  as  a  matter  of  de- 
fense was  bad,  as  it  was  not  in  conformity  with  the  act  of  1845, 
chapter  852.  There  was  therefore  in  the  case  no  plea,  and  the 
plaintiff  was  entitied  to  the  sum  claimed  by  him  in  his  declara- 
tion. The  action  being  founded  on  a  bill  obligatory,  the  inter« 
vention  of  a  jury  was  entirely  unneceesaiy. 

cTudgment  affirmed. 

Gbnsbal  Dbmubeeb,  Judohsnt  on:  See  Donndl  v.  Jbnct,  4S  Am.  Dm» 
60,  and  caaes  in  this  series  cited  hi  the  note  thereta 
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Statute  hot  Ck>N8TBUBD  as  Retrospective  unless  the  intention  of  the 
legislature  to  make  it  so  is  clearly  manifested:  See  Oriental  Bank  v.  Freexe, 
86  Am.  Dec.  701,  citing  prior  cases  in  this  series;  Oyon*$  Succession,  41  Id. 
274,  and  cases  citod;  Bruce  v.  Schuyler,  40  Id.  447,  and  note  on  the  citations 
thereof.  The  principal  case  is  cited  to  this  effect  in  Herbert  v.  Oray,  38  Md. 
631;  WUliar  v.  Butcher^  L.  ^  A,  A,,  45  Id.  556.  The  principal  case  is  also 
cited  to  the  effect  that  a  statute  clearly  indicating  by  its  langnsge  an  inten- 
tion that  it  have  a  retroactive  effect  must  be  so  construed,  in  State,  Mayor 
and  Council  of  Baltimore  v.  Nor\DOod,  12  Md.  206;  Anderson  v.  Baler,  23  Id« 
665. 

Power  of  Courts  to  Declare  Statutes  Unoonstitutzonal  is  undoubted, 
but  must  be  exercised  with  great  care:  See  Flint  River  Steannboat  Co.  r.  Fos- 
ter,  48  Am.  Dec.  248,  and  note  269,  citing  prior  cases.  The  principal  case 
is  cited  to  the  effect  that  courts  have  a  revisory  power  over  legiBlative  enact- 
ments, in  Davidson  v.  Wiley,  31  Ala.  458;  and  in  Mayor  and  Council  qflla- 
fferstoion  v.  Sehner,  37  Md.  191,  it  is  cited  as  supporting  the  principle  that 
assailants  of  a  statute,  on  the  ground  of  its  unoonstitntionality,  most  make 
out  a  dear  case  of  legislative  usurpation. 

Ex  Post  Facto  Laws,  what  are:  See  Daah  v.  Van  Kleedk^  5  Am.  Dec.  291; 
Jonet  V.  Jones,  Id.  645;  Dickinson  v.  Dickinson,  9  Id.  608. 

Declaration  of  Rights  of  Maryland  recognizes  right  of  legislaturu  to 
pass  retrospective  laws  relating  to  civil  cases  and  contracts.  The  principal 
case  is  cited  on  this  point  in  Mayor  and  CouncU  qf  Hagerstown  v.  Sehner,  37 
Md.  198. 

Usurious  Contract,  Principal  and  Interest  Recoverable  on.  See 
Bank  of  Chillieothe  v.  Swayne^  32  Am.  Dec.  707,  and  note  citing  prior  cases 
in  this  series. 

The  principal  case  is  cited  as  establishing  the  law  in  Maryland,  that 
plaintiff  on  a  usurious  contract  may  recover  the  principal  and  six  per  cent, 
interest,  and  as  deciding  the  act  of  1704  to  be  repealed  as  far  as  it  is  incon- 
sistent with  the  act  of  1845:  Fhnt  v.  Miller,  17  Gratt.  78;  Bowman  v.  Miller, 
25  Id.  336.  It  is  also  cited  as  sustaining  the  proposition  that  in  an  action  for 
relief  against  a  usurious  contract  the  borrower  can  recover,  at  law  or  equity, 
no  more  than  the  excess  paid  on  such  contract  beyond  the  amount  of  the  prin- 
cipal and  legal  interest:  Scott  v.  Leary,  34  Md.  395;  Powell  v.  Hopkins,  38  Id. 
13;  Hill  V.  Beiftnider,  39  Id.  433.  In  Plantert^  Bank  v.  Sharp,  43  Am.  Dec. 
470,  the  plaintiff  on  a  usurious  contract  was  allowed  to  recover  the  principal 
only,  without  any  interest. 

Remedial  Legislation  is  Constitutional,  though  exercised  over  past 
contracts:  See  Sommera  v.  Johnson,  24  Am.  Dec.  604,  citing  prior  cases  in 
this  series:  Hepburn  v.  Curts,  32  Id.  761;  McMillan  v.  Sprague,  35  Id. 
413;  Sutherland  v.  De  Leon,  46  Id.  100;  ^rtfce  v.  Schuyler,  46  Id.  447;  Bol- 
ton V.  Johns,  47  Id.  404.  The  principal  case  is  cited  on  this  point  in  Calvert 
V.  Williama,  10  Md.  495;  Coosa  Biver  Steamboat  Co.  v.  Barclay,  30  Ak. 
126;  Maynes  v.  Moore,  16  Ind.  123;  Kunkle  v.  Franklin,  13  Minn.  129. 

Vested  Rights,  Nature  of:  See  Bailey  v.  P.,  W.  A  B.  R.  R.  Co.^  44 
Am.  Dec.  593,  in  which  it  was  decided  that  a  statute  allowing  a  corporation 
to  maintain  an  action  on  a  note  on  which  action  was  barred  on  account  of  tha 
dissolution  of  the  corporation  at  the  time  the  note  was  taken,  divested  no 
vested  right:  See  also  Oriental  Bank  v.  Freace,  36  Id.  701;  and  Thompson  v. 
Schlaier,  33  Id.  556. 

The  principal  case  is  cited  in  C7oom  River  Steamboat  Co,  v.  Bardaif^ 
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so  Ala.  126,  and  Pawdl  t.  SammaiUf  31  Id.  561,  to  the  effect  that  the  legis- 
lature can  not  take  away  vested  rights;  in  Cohen  y.  Wright,  22  CaL  327,  and 
Woodruff'  V.  Scruggs,  27  Ark.  32,  on  the  point  that  "  there  can  be  no  vested 
right  to  do  wrong;  **  in  Danville  v.  Pace,  25  Oratt  15,  to  the  effect  £hat 
vested  rights  guarded  from  legislative  interference  are  such  as  may  be  adhered 
to  without  violating  any  principle  of  sound  morality;  in  Mayor  and  Council 
qf  IJagerstown  v.  Sehner,  37  Md.  190,  to  the  effect  that  the  borrower  is 
always  under  a  moral  obligation  to  pay  the  sum  loaned,  with  legal  interest 
thereon,  and  that  vested  rights  guarded  against  legislative  interference  are 
such  as  may  be  adhered  to  without  violating  any  principle  of  sound  moral- 
ity; and  the  court  thereupon  remarking  that  such  general  principles  are  con- 
txary  to  the  generally  accepted  rule  that  the  legislature  can  not  revive  debta 
barred  by  the  statute  of  limitations,  and  that  what  was  said  in  the  principal 
ease  would  present  a  serious  obstacle  to  the  adoption  of  said  rule  in  Mary* 
land,  at  least  as  far  as  actions  ex  contractu  are  concerned;  and  in  Qrove  v. 
Todd,  41  Md.  644,  to  the  effect  that  the  right  of  a  defendant  to  bar  an 
otherwise  honest  debt  by  the  defense  of  usury  is  not  a  vested  right  founded 
on  principles  of  sound  morality,  and  hence  not  guarded  from  legislative  inter* 
ference. 

RETBOAonvx  STATnTE8,>  Ck>NSTiTnTiONALiTT  OT. — A  retroactive  statute, 
relieving  from  a  mere  informality,  is  constitutional:  Chemut  v.  8han^$  Leeaee, 
47  Am.  Dec  387.  See  also  note  to  Bolton  v.  Johns,  47  Id.  404,  citing  prior 
cases  on  constitutionality  of  retroactive  statutes. 

Thb  principal  cask  is  cited  in  EUioU  v.  Elliott^  38  Md.  362,  to  the 
effect  that  a  statute  is  not  invalid  merely  because  retrospective  in  its  terms; 
in  Rich  v.  Flanders,  39  N.  H.  386,  that  retrospective  laws  may  be  made  in 
civil  oases,  where  they  do  not  impair  the  obligation  of  contracts;  in  Newman 
V.  Samuels,  17  Iowa,  553,  to  the  effect  that  such  laws,  violating  no  mle  or 
principle  of  justice  or  morality,  will  be  sustained. 


Obeab  et  al.  v.  MoDonald  et  al. 

[9  OXLL,  890.] 

HoiJ>KB  OF  Bill  or  Exchakob  must  Prbssnt  it  fob  Payment  on  the  day  of 

ita  maturity,  and  give  notice  to  the  drawer,  within  a  reasonable  time,  of 

its  non-payment;  and  any  laches  in  this  respect,  unless  excused,  ezoner* 

ates  the  drawer. 
Pbbsbntmxnt  ov  Bill  Foub  Days  after  Maturitt  exonerates  drawer, 

unless  excused. 
BziBTENOE  OP  ExousB  OP  DEMAND  AND  NoTiGE  Is  a  question  of  law,  the 

facts  being  ascertained. 
RxoHT  TO  Demand  and  Notiob  does  not  depend  on  drawer's  having  funds 

in  hands  of  drawee,  at  maturity  of  draft,  adequate  to  its  payment,  as 

ascertained  by  ulterior  events. 
Dbawebs  are  Entitled  to  Demand  and  Notice,  when,  at  the  maturity 

of  the  bill,  they  had  a  right  to  exx)ect,  from  the  state  of  affairs  existing 

between  the  drawees  and  themselves,  that  their  bill  would  be  honored. 
Deawino  Bill  is  not  Fraudulent  when  drawers  have  a  right  to  expeoA 

that  their  bill  will  be  honored  at  maturity. 
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Oxouirra  nm  RsAaoKABUE  BzpBCTATioir  that  Bill  will  be  HoifORiD  m 
such  M  woald  induce  a  merchant  of  oommon  pmdence  and  ordinary  re- 
gard for  hiB  commercial  credit  to  draw  a  like  bilL 

r&OMiSB  BT  Draweks  TO  DRAWERS  TO  HoNOB  TUZiB  Drapt  whcn  presented 
ie  conclosiye  evidence  of  reaaonable  ground  for  belief  by  the  drawen 
that  their  draft  will  be  paid»  unleea  it  ii  mitigated  or  explained. 

Subsequent  DaArra,  fob  Payment  of  Which  Subsequent  CoNaioNKBHTB 
ARE  Made,  do  not  oonstitate  a  fraudulent  interception  of  funds  originally 
in  the  hands  of  the  drawee,  against  whidi  original  draft  was  drawn. 

lN80LVE]i€nr  OF  Drawee  is  Kg  Ezousb  for  failure  ol  preseBtmant  and  notion 

Kg  Reoovbbt  upon  the  Bill  oh  Mgnbt  Cgunts  can.  be  had  against  drawees 
esonerated  from  liability  by  laches. 

Appeal  from  Baltimore  county  court.  The  case  is  sufficidutly 
stated  in  the  opinion. 

WaUUf  for  the  appellants. 

Oeorge  M.  Oill  and  McMahon,  for  the  appellees. 

By  Co«irt,  Mabtin,  J.  This  case  comes  before  this  couri  <m 
an  appeal  from  the  judgment  of  Baltimore  county  court.  This 
case  originated  in  an  attachment  issued  bj  the  appellants  against 
the  appellees,  as  garnishees,  to  affect  the  funds  of  Menifee  and 
Slaughter  in  their  hands,  and  the  claim  sought  to  be  enforced 
by  this  proceeding  was  founded  on  a  bill  of  exchange  drawn  hy 
Menifee  and  Slaughter,  or  Clarke  and  Kellog,  in  favor  of  J.  W. 
Hunt,  for  three  thousaud  dollars,  payable  seventy  days  after 
date,  and  dated  the  seventeenth  of  December,  1842,  and  of  which 
the  appellants  were  the  holders.  The  garnishees  appeared  to  this 
attachment,  and  pleaded  nan  assumpsit  by  the  defendants,  and 
nulla  bona  for  themselves.  The  court  below  having  rejected  the 
prayers  offered  by  the  plaintiffs,  and  granted  those  presented  by 
the  defendants,  the  verdict  and  judgment  were  against  the 
plaintiffs.  From  this  judgment  they  have  appealed,  and  the. 
questions  raised  for  our  consideration  by  the  record  are  those 
which  relate  to  the  ruling  of  the  court  below,  upon  the  points  of 
law  submitted  for  their  decision. 

The  draft  in  this  case  was  due  on  the  twenty-eighth  of  Febru- 
ary, 1843.  It  is  the  unquestionable  duty  of  the  holder  of  a  bill 
of  exchange,  to  which  he  impliedly  assents  upon  receiving  ihe 
bill,  to  present  it  for  payment  on  the  day  of  its  maturity,  and  to 
give  notice  to  the  drawer  within  a  reasonable  time  of  its  non- 
payment. Any  neglect  or  default  in  this  respect,  unless  excused, 
affects  the  holder  with  laches,  and  exonerates  the  drawer.  It 
appears  from  the  evidence  offered  at  the  trial  of  this  cause  by 
the  plaintiffs,  that  this  draft  was  not  presented  for  payment 
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until  the  second  of  March,  1843,  four  days  after  it  reached 
maturity.  Under  such  circumstances,  it  is  veiy  dear  that  if 
this  comes  within  the  operation  of  the  general  rule  established 
by  the  commercial  law,  with  respect  to  instruments  of  this  char- 
acter, the  drawers  would  be  considered  as  discharged.  The 
correctness  of  this  principle  was  not  controverted  by  the  counsel 
tor  the  appellants.  But  it  was  contended,  that  there  were  no 
funds  in  the  hands  of  the  drawees  to  meet  the  draft;  that  the 
funds  sent  forward  for  this  purpose  were  withdrawn  and  diverted 
from  their  original  destination  by  the  drawers  before  the  matu- 
rity of  the  draft;  that  with  this  knowledge  the  drawers  could  not 
have  believed,  and  had  no  right  to  expect,  that  their  draft  would 
be  paid,  and  that  in  this  predicament  of  the  case  the  usual 
requisition  of  demand  and  notice  was  unnecessaiy,  according  to 
the  principle  enunciated  in  Bickerdihe  v.  BoUman,  1  T.  B.  406, 
as  being  only  a  useless  form,  not  calculated  to  change  or  im- 
prove the  condition  of  the  drawers.  This  is  substantially  the 
proposition  insisted  on  by  the  counsel  for  the  appellants.  And 
the  questions  propounded  by  the  prayers  for  the  decision  of  the 
court  below  were,  whether  the  facts  and  circumstances  of  this 
case,  as  shown  by  the  evidence,  amounted  in  legal  contemplation 
to  a  dispensation  of  demand  and  notice,  so  as  to  subject  the 
drawers  to  responsibiliiy  on  the  bill;  and  whether,  if  they  were 
discharged  from  liability  on  the  draft,  there  could  be  any  recov- 
ery against  them  on  the  count  for  money  had  and  received. 

Whether  the  circumstances  of  the  particular  case  are  to  be 
treated  as  amounting  to  a  dispensation  of  demand  and  notice,  is 
always  a  question  of  law  addressed  to  the  judgment  of  the  court. 
In  CatheU  v.  Ooodurin,  1  Har.  &  G.  470,  the  court  of  appeals, 
when  inquiring  if  the  drawer  had,  in  that  case,  reasonable 
grounds  to  expect  that  his  bill  would  be  honored,  say:  ''  The 
reasonableness  of  such  expectation  is  a  matter  for  the  court  and 
not  for  the  jury  to  decide.  If  the  facts  upon  which  the  question 
arises  be  admitted  or  be  undeniable,  then  the  question  becomes 
exclusively  a  matter  of  law  to  be  pronounced  by  the  court;  but 
if  the  facts  be  controverted,  or  the  proof  be  equivocal  or  contra- 
dictory, then  it  becomes  a  mixed  question  both  of  law  and  fact 
in  which  the  court  hyi)othetically  instruct  the  jury  as  to  the  law 
to  be  by  them  pronounced,  accordingly  as  they  may  find  the 

AM5tS." 

We  proceed,  therefore,  to  examine  the  facts  in  this  case,  in 
reference  to  which  there  is  no  dispute,  or  found  by  the  jury  to 
be  true  under  defendants'  prayers;  but  before  this  is  done  it  it 
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neoenaiy  to  ascertain  ^th  precision  the  rule  of  law  by  which 
the  case  is  to  be  governed,  as  it  has  been  explained,  modified, 
and  restricted  by  the  courts  since  the  decision  prononnced  bj 
the  court  of  the  king's  bench  in  1786,  in  Bickerdike  y.  BoUman, 
1  T.  B.  406.  A  reference  to  a  few  of  the  leadini;  cases  will  be 
sufficient  for  this  purpose! 

In  Claridge  y.  DaUan,  4  Mau.  &  Sel.  280,  Lord  Ellenboiougn 
said:  "  That  where  there  were  any  funds  in  the  hands  of  the 
drawee,  so  that  the  drawer  has  a  right  to  expect,  or  even  where 
there  are  not  any  funds,  if  the  bill  be  drawn  under  such  circum- 
stances as  may  induce  the  drawer  to  entertain  a  reasonable  ex- 
pectation, that  the  bill  will  be  accepted  and  paid,  the  person  so 
drawing  it  is  entitled  to  notice."  And  Mr.  Justice  Le  Blano 
also  said: ''  That  it  is  not  necessary  that  the  drawer  should  have 
effects  or  money  in  the  hands  of  the  drawee,  either  at  the  time 
the  bill  is  drawn  or  when  it  becomes  due.  For  if  the  bill  be 
drawn  in  the  fair  and  reasonable  expectation,  that  in  the  ordi- 
nary course  of  mercantile  transactions  it  will  be  accepted  or 
paid  when  due,  the  case  does  not  range  itself  under  that  class  of 
eases  of  which  Bickerdike  y.  BoUman  is  the  first." 

The  rule  of  law  on  this  subject  is  stated  with  great  cleamesf 
and  precision  by  Shaw,  0.  J.,  in  Kinsley  y.  Bobinson^  21  Pick. 
828.  He  says:  ''  It  seems  to  be  now  the  settled  rule  of  law  in 
an  action  by  the  indorsee  against  the  drawer  of  a  bill  of  ex- 
change, if  it  appear  that  the  drawer  had  no  effects  in  the  hands 
of  the  drawee  from  the  time  the  bill  was  drawn  till  the  time  it 
became  due,  he  is  liable,  without  proof  of  demand  and  notice. 
But  this  is  to  be  taken  with  some  exception  of  special  cases 
where  the  drawee  has  something  equivalent  to  effects,  or  has 
made  an  express  or  implied  engagement  to  accept  and  pay,  or 
the  drawer  has,  on  any  ground,  a  reasonable  expectation  that 
the  bill  will  be  accepted  and  paid :  Dickens  y.  Beal^  10  Pet.  577. " 

In  Clopper  y.  The  Union  Bank,  7  Har.  &  J.  102  [16  Am.  Dec, 
294],  the  court  of  appeals,  when  speaking  of  this  rule,  said: 
"A  drawer  who  has  no  effects  in  the  hands  of  the  drawee,  and 
has  no  reason  to  expect  the  bill  would  be  paid  when  it  became 
due,  is  not  entitled  to  notice.''  Again,  this  court  in  Eickelber' 
ger  y.  Finley,  Id.  886  [16  Am.  Dec.  812],  declared,  "  that  the 
true  rule,  applicable  to  cases  of  this  kind,  appeared  to  be,  that 
notice  is  dispensed  with  where  the  drawer,  at  the  time  when 
presentment  should  be  made,  had  no  effects  in  the  hands  of  the 
drawee,  or  haying  such  effects,  should  withdraw  them  before 
presentment,  and  in  neither  case  should  haye  any  reasonable 
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grounds  that  his  bill  would  be  honored."  And  in  the  subse- 
quent case  of  CcUhell  y.  Ooodwin,  1  Har.  &  G.  471,  the  court, 
in  defining  what  are  the  reasonable  grounds  required  in  such 
«M8es,  by  law,  announce:  '*  That  they  are  not  such  as  would  ex- 
eite  an  idle  hope,  a  wild  expectation,  or  a  remote  probability 
diat  the  bill  might  be  honored,  but  such  as  create  a  full  ex- 
pectation, a  strong  probability  of  its  payment;  such,  indeed,  as 
would  induce  a  merchant  of  common  prudence  and  ordinaxy 
regard  for  his  commercial  credit  to  draw  a  like  bill." 

The  authorities  to  which  we  have  referred  furnish  us  with 
the  rule  by  which  this  case  is  to  be  decided.  The  right  to  de- 
mand and  notice  does  not  depend  upon  the  fact,  that  the  draw- 
ees had,  at  the  maturity  of  the  draft,  funds  in  the  hands  of  the 
drawers,  as  ascertained  by  ulterior  events,  adequate  to  its  pay- 
ment. There  is  to  be  found  in  the  adjudications  on  this  subject 
no  such  stringent  rule.  On  the  contrary,  we  consider  the  prin- 
ciple as  now  established  to  be,  that  if  the  drawers,  at  the  time 
when  the  bill  should  have  been  presented,  had  the  right  to  ex- 
pect, reasoning  upon  the  state  of  facts  connected  with  the 
transactions  as  they  then  existed  between  the  drawees  and 
themselves,  that  their  bill  would  be  honored,  they  were  entitled 
to  demand  and  notice.  The  drawing  of  a  bill  under  such  cir- 
cumstances is  not  to  be  treated  as  a  fraud.  And  as  the  trans- 
action before  us  is  to  be  tested  by  this  rule,  we  think  it  very 
clear,  that  a  case  is  presented  in  which  demand  and  notice  were 
indispensable;  for  we  are  satisfied,  after  a  careful  examination 
of  the  facts,  in  reference  to  which  there  can  be  no  dispute,  that 
the  drawers  of  this  bill,  throughout  the  entire  period  from  the 
drawing  of  the  draft  up  to  the  time  when  it  became  due,  acted 
under  the  full  expectation,  honestly  entertained,  and  based 
upon  reasonable  grounds,  that  it  would  be  paid  by  the  drawees 
at  its  maturity.  We  will  state  some  of  the  principal  reasons  by 
which  we  have  been  conduced  to  this  conclusion. 

That  Menifee  &  Slaughter  had  the  authority  and  permission 
of  Clarke  &  Kellog  to  draw  this  bill  of  exchange  upon  the  faith 
of 'consignments,  can  not  be  questioned.  It  was  directly  proved 
by  Poumairot,  and  recognized  by  the  letter,  to  which  he  referred 
in  his  deposition,  as  well  as  by  the  letter  of  the  seventh  of  Janu- 
ary, 1843.  It  is  true,  that  this  authority  was  limited  to  three 
fourths  of  the  market  value  of  the  cargo  at  New  Orleans.  With 
respect,  however,  to  the  first  draft,  this  agreement  was  not 
strictly  adhered  to;  and  the  argument  is,  we  think.  Intimate, 
that  this  fact  was  calculated  to  impress  upon  the  mind  of  the 
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drawers  the  belief  that  the  drawees  would  deviate  from  the  strict 
letter  of  their  authority,  if  it  became  necessaiy  for  the  honor  of 
ihebiU. 

This  bill  was  drawn  on  the  seventeenth  of  December,  1842. 
On  the  nineteenth  of  the  same  month,  the  drawees  wctq  advised 
of  this  draft,  and  of  a  shipment  by  the  Radius  to  meet  it.  A 
bill  of  lading,  operating  as  a  transmutation  of  the  l^gal  title 
from  the  drawers  to  the  drawees,  for  one  hundred  hogsheads  of 
sugar  by  the  Badius,  was  also  forwarded.  The  record  shows, 
that  this  shipment  by  the  Badius  was  received  and  sold  on 
time,  for  a  sum  exceeding  seven  thousand  dollars,  prior  to  the 
maturily  of  this  bill.  And  we  have  the  pregnant  &ct  in  the 
letter  of  Clarke  &  Eellog,  referred  to  by  Poumairot,  and  placed 
in  the  cause  without  objection,  that  the  drav^ees  acknowledged 
the  receipt  of  the  letter  of  advice  of  the  nineteenth  of  Decem- 
ber, and  promised  to  honor  the  draft  when  presented.  This 
promise  may  be  regarded  as  equivalent  to  an  acceptance  of  the 
draft. 

It  has  been  urged,  however,  on  the  authority  of  the  case  of 
Hoffman  v.  Smith,  1  Cai.  157,  that  the  acceptance  of  the  bill 
does  not  render  notice  of  non-payment  neceesaiy  in  a  case  where 
there  were  no  funds.  This  may  be  true;  but  all  must  agree, 
that  on  the  question,  whether  the  drawers  had  the  right  to 
expect  that  their  draft  would  be  honored,  it  is  a  fact  of  the  most 
commanding  character.  It  rests  on  the  plain  proposition  that 
the  drawers  could  not  presume  that  the  drawees  would  violate 
or  evade  their  ^^press  engagement.  And  as  a  circumstance 
calculated  to  generate  in  the  minds  of  the  drawers  the  belief 
that  their  draft  would  be  paid,  it  may  be  considered  as  conclu* 
dve^  unless  mitigated  or  explained. 

It  can  not  be  maintained  that  Menifee  &  Slaughter  are  to 
be  treated  as  having  fraudulentiy  intercepted  the  funds  against 
which  this  bill  was  drawn  by  their  subsequent  drafts,  so  as  to 
place  this  case  within  the  range  of  Ehett  v.  Foe,  2  How. 
457.  There  is  no  similitude  between  the  cases.  In  the  case 
before  us,  large  shipments  were  made  to  meet  the  subsequ'tot 
drafts.  These  drafts,  although  accepted,  were  not  paid  prior  to 
the  maturity  of  this  bill. 

It  is  very  manifest,  we  think,  that  the  parties  to  this  draft, 
both  the  drawers  and  drawees,  contemplated  that  the  shipment 
by  the  Radius,  or  so  much  of  it  as  might  be  necessaiy,  should 
be  appropriated  to  its  payment.  We  do  not  mean  to  say,  that 
there  was  a  technical  appropriation  of  the  fund  produced  by  the 
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Bale  of  this  cargo  to  this  diaf  t,  bat  that  this  was  the  expectation 
of  the  drawers,  as  it  certainly  was  the  intention  and  purpose  of 
Clarke  &  Kellog.  And  it  is,  therefore,  a  fair  inference,  that  if 
the  shipments  forwarded  to  meet  these  Tarions  drafts  had  proved 
inadequate,  so  that  some  of  them  would  have  remained  unpaid, 
that  the  drawees,  looking  to  their  express  promise  to  pay  this 
draft,  and  the  implied  understanding  that  it  was  to  be  answered 
by  the  cargo  of  the  Badius,  would  have  honored  it,  had  it  been 
duly  presented,  even  at  the  sacrifice  of  some  other  draft.  Be 
this  however  as  may,  it  is  impossible,  we  think,  to  doubt  with 
this  array  of  facts  before  us,  that  the  drawers  of  this' bill,  both 
at  the  time  when  it  was  drawn  and  at  the  period  of  its  matoriiy, 
had  reasonable  grounds  for  the  expectation  that  it  would  be 
honored.  They  were  therefore  entitled  to  demand  and  notice, 
and  the  court  below  were  correct  in  rejecting  the  plaintiffs'  first 
prayer,  and  in  granting  the  prayers  of  the  defendants. 

The  condition  of  the  case,  as  to  the  right  of  the  drawers  to 
demand  and  notice,  is  not  altered  by  the  fact  asflnming  it  to  be 
true,  that  the  drawees  were  insolvent.  The  insolvency  of  the 
drawees  furnished  no  excuse  for  the  negligence  of  the  holders 
of  the  bill,  in  this  respect:  Story  on  Bills,  sec.  80G;  Byles  on 
Bills,  148. 

The  plaintiffs'  second  prayer  raises  the  question,  whether  there 
can  be  any  recovery  against  the  defendants  on  the  money 
counts,  assuming  that  they  were  discharged  from  liability  on 
the  draft. 

The  court  below  were  clearly  correct  in  rejecting  this  prayer. 
There  was  no  money  paid  by  the  drawees  to  the  drawers  for  the 
purpose  of  being  applied  to  this  bill,  as  in  Baker  v.  Birchy  3 
Camp.  107.  In  Penn  v.  Flack,  8  Gill  &  J.  369,  the  note  was 
exhibited  and  relied  on  as  evidence  under  the  money  counts  of 
an  indebtment  between  the  parties.  But  in  this  case,  the 
drawers  are  absolved  from  responsibility  on  the  draft,  by  the 
laches  of  the  holders.  And  Judge  Story,  in  his  treatise  on  bills, 
sections  112,  227,  when  speaking  of  the  obligation  to  present 
the  draft  for  payment  as  soon  as  it  has  arrived  at  maturity, 
states  the  rule  to  be:  "  That  a  default  in  this  respect  will  dis- 
charge the  party,  in  respect  to  whom  there  has  been  any  such 
default,  and  who  otherwise  would  be  bound  to  pay  the  same, 
from  all  responsibility,  on  account  of  the  non-acceptance  or 
non-payment  of  the  bill,  and  will  operate  as  a  satisfaction  of 
any  debt  or  demand  or  value  for  which  it  was  given." 

Judgment  affirmed. 
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No  FuNBB  OF  Dbawsb  IN  Handb  ov  Dbawee  an  exonae  for  want  of  notioe 
of  dishonor:  See  ffMde  v.  Fogartief  45  Am.  Deo.  775;  LaeoaU  v.  HaTper^  4S 
Id.  449,  and  oaaea  in  this  series  cited  in  the  notes  thereto.  In  Pack  v. 
ThomoB,  51  Id.  135,  it  is  held  that  even  although  the  drawer  may  have  had 
reasonable  grounds  to  believe  that  his  check  would  be  honored,  nevertheless 
if  in  fact  he  had  no  funds  in  the  hands  of  the  drawee,  no  notice  of  dishonor 
need  be  given  him.  But  the  principal  case  is  relied  upon  in  Schuehardt  t. 
HaUf  30  Md.  602,  as  authority  upon  the  point  that  drawers  having  reasonable 
grounds  to  believe  that  their  draft  will  be  honored,  are  entitled  to  demand 
and  notice.    See  also  Moore  ▼.  OUy  qfNew  OrieanM,  32  La.  Ann.  751. 

Dux  DiuoKHCB  IN  Making  Dsmand  and  Noticb  is  necessary  in  order  to 
charge  drawers  or  indorsers:  See  WkUaker  y.  Morriton,  44  Am.  Deo.  627i 
and  note.  The  principal  case  is  cited  on  this  point  in  Haines  ▼.  Pearce,  41 
Md.  233,  and  in  TcUe  v.  Stdlivant  80  Md.  470,  to  the  effect  that  if  the  proof  of 
doe  diligence  is  insufficient  in  law,  it  is  error  to  refer  the  question  to  a  jury. 

Insolyxnct  ov  Drawees  No  Ezoubb  fob  Want  of  Demand  and  Noixcs: 
See  Hunt  v.  Wadkigh,  45  Am.  Dec.  108,  and  cases  cited  in  the  note  thereto. 
See  also  Chwer  v.  Moore,  43  Id.  247,  and  note,  to  effect  that  makei^s  insol* 
▼ency  is  no  excuse  for  failure  of  demand  on  a  note.  The  principal  case  is 
cited  in  support  of  this  principle  in  Armttrong  v.  Thrtulon,  11  Md.  157< 

Drawee  Dibcbaroxd  bt  Laohbb  not  Liable  on  a  count  for  money  had 
and  received:  See  Atutin  t.  BodmaH,  9  Am.  Dea  630. 
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Commonwealth  v.  Webster. 

[5  Ouimse,  296.] 

ruaoNXB  MUST  Ghallenob  Pereicptorilt  bevobe  Jubobb  abb  ExAMma 
tOQching  their  bias,  in  a  capital  case,  or  he  will  loee  hia  right. 

PBaooNGEiVED  OpiinoN,  TO  DiSQUALiFT  JuBOB,  under  the  MniiMnhnietti 
■tatate,  mnst  be  something  more  than  a  vagne  impression  formed  from 
casual  conversations  or  imperfect  newspaper  reports,  and  most  be  such  as 
will  be  likely  to  prevent  a  candid,  unbiased  judgment  after  hearing  the 
evidence. 

TRir  JuBOB  IS  Offosed  to  Capital  Punishment  does  not  Disquauft 
him  from  sitting  in  a  capital  case^  where  he  states  that  he  does  not  think 
his  opinions  will  interfere  with  his  doing  his  duty  as  a  Juror,  although  he 
f  «ars  that  his  views  on  that  subject  may  influence  others  of  the  Jury. 

Stvp^thy  with  Pbisonbb  and  his  Familt  is  not  Bias  which  will  dlsqual^y 
a  juror  in  a  capital  case,  where  he  states  that  he  thinks  he  can  give  aa 
onbiased  verdict. 

J\r^  >B  must  Deoidb  xob  Himbbi.t  whbtbbb  his  Opinion  is  Such  as  to  pM- 
vent  an  unbiased  verdict. 

V^*fw  OF  Pbemises  whebb  Homioidb  was  Commistbd  may  be  gnttted^  imdsr 
the  Massachusetts  statute. 

O'nNioN  OF  Witness  havino  Pbbsoval  Knowledge  of  Pasty's  Hanowbit- 
INO,  not  irom  seeing  him  write,  but  from  often  seemg  his  signature  to 
ofScial  documents,  is  competenlTevidence  in  regard  to  it,  independent  of 
any  skill  in  penmanship,  or  in  judging  of  it,  on  the  witness's  part. 
*  Qanpwbitino  "  OF  Pabtt  Inoludbs  Whatbveb  Hb  has  Wbittbn  with  his 
hand,  though  not  in  his  usual  or  ordinary  chirography. 

OPtnov  AS  TO  whbtheb  Anonymous  Lrtbbs  abb  in  Defendant's  Hand* 
WBvnNO,  though  disguised,  from  a  witness  who  knows  his  handwritingy 
is  competent 

WiniBss  MAY  OivB  Bbasons  fob  Opinion  as  to  Hanowbitivo^  in  b  pi^pv 

ashibited  to  him  as  being  that  of  the  prisoner. 

ni 
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OmnoN  OF  W1TNX88  A8  TO  wHXTfizB  Lkttxb  was  Wmrmr  with  CiRTAni 

Ikstrumbict  fonnd  in  a  party's  possession  is  inadmissible.  1 

KVIDINOB  THAT  THSBB  WA8  PlCBflOV  StBOITOLT  RXSKICBUIIO  PeBSON  AlLEOMD  | 

TO  Bi  Mu&DKBED  going  aboot  at  the  time  of  the  latter's  disappeannoe  | 

is  inadmissible,  on  a  trial  for  murder,  to  rebut  evidence  introdaoed  by  the  | 

defense  that  the  man  said  to  be  murdered  was  seen  at  varioos  times  alter  1 

the  alleged  killing.  1 
Common-law  Distinctions  bietwebit  Mitbdbr,  Manblaughteb,  and  jnsti* 

fiable  homicide  are  a  part  of  the  law  of  Massachusetts.  I 

HUBDBB  n  THE  KlLUNO  OF  A  HUMAN  BBIKO  WITH  KaLIOB- AjOBXfnOUaRT,  | 

express  or  implied. 

Hanslaughteb  is  the  Unlawful  Kiluno  of  Another  without  Malio^ 

whether  the  killing  be  voluntary  or  involuntary.  1 

Malice  Distinouisbino  Mubdeb  fbom  Manslauohteb  is  not  Oonfinxb 
to  Ill-will  against  a  pertkmlar  person  or  persons,  but  denotes  an  aotioo 
flowing  from  any  wicked  and  corrupt  motive,  a  thing  done  nudo  ammo, 
attended  with  circumstances  indicating  a  heart  regardless  of  social  dutj 
and  fatally  bent  on  mischief. 

Mauce  is  Implikd  from  Ant  Deubebate  ob  Cruel  Act  against  another* 
however  sudden. 

Maucb  is  Implied  in  Evebt  Intentional  Homicide,  and  any  oircmn- 
stances  of  accident,  necessity,  or  infirmity  extenuating  or  ewtiwing  tko 
act  must  be  satisfactorily  proved  by  the  accused,  except  so  far  as  they 
are  disclosed  by  the  proof  against  him. 

VlOM  Assault  with  Danobbous  Weapon  likely  to  kill,  and  wliieh  does 
in  fact  produce  death,  an  intent  to  take  life  or  do  great  bodily  harm 
is  presumed,  and  tnalioe  is  implied  in  the  absence  of  proof  to  the  con- 
trary. 

Homicide,  though  Volunta&t»  Commxttbd  Immepiatelt  Aim  Pbovo> 
OATiON  by  the  deceased,  consistiBg  of  a  blow  or  an  aasanlt,  or  other  act 
which  the  law  deeoM  adequate  to  excite  sudden  and  angry  psesion,  is 
manslaughter,  and  not  murder. 

Pmotoqation  bt  Wobds  Only,  howeteb  Ofpbobbious,  n  not  Suificxbnv 
to  mitigate  an  intentional  killing  to  manslaughter. 

Malice  Aforethought  does  not  Imply  Deliberation  for  any  Isngtii  of 
time  before  the  killing,  but  it  is  sufficient  if  the  intent  to  kill  preoedes 
and  accompanies  the  act,  however  sudden  it  may  be. 

HomoiDB  Committed  in.  Mutual  Combat,  where  the  parties  meet  with- 
out intending  to  quarrel  and  a  conflict  springs  up,  is  manslangfater  and 
not  murder,  if  no  unfair  advantage  is  taken  in  the  outset,  and  the  ocoa- 
sion  is  not  sought  for  the  purpose  of  gratifying  malice. 

GmcuMSTANTLAL  EviDEMOB  IN  Cbzminal  Casbb  is  Competent,  and  is  some- 
times the  only  mode  of  proof. 

Gmbat  Cabb  Muar  bb  Ezbboised  in  Dbawino  Invbbxnois  fbom  Cmomi- 
STANCRs  proved  in  criminal  easss. 

To  JUSTIFT  CONTIOTXON  ON  CUfeOUMSSANTIAL  ETXUNOB  BfMBT  PaIIT  NbOM- 

8ABT  to  the  conclusion  must  be  distinctly  and  isdependently  provisd  bj 
competent  evidence;  but  a  failure  of  proof  of  some  coUatenJcirpiUBStaBce 
not  necessary  to  the  conclusion,  bnt  offnred  by  way  of  miioTmffalfsi^ 
does  not  destroy  the  cha^ 
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Absincb  of  EnDBNOE  ON  Part  of  Aocussd,  ExpULimNQ  StrancsoiTs  Cib- 

CUM8TANCB8,  after  proof  of  a  probable  state  of  facts  tending  to  criminate 
him,  is  to  be  considered,  though  not  alone  entitled  to  much  weight. 

Attbmfts  bt  Aoousbd  to  Sufpbess  Etidxnci,  SucMSzanoKs  of  Dbceftivb 
Explanations,  and  endeavors  to  cast  sospicion  upon  other  persons, 
without  jnst  cause,  are  circumstances  to  be  considered  against  him,  bat 
are  not  to  be  pressed  too  urgently. 

Ibixbbnobb  fbojc  Indxfbndbnt  Soubces  Tbnbino  ix>  Samb  CSonqlusion, 
thoQgh  differing  from  each  other,  not  only  support  each  other*  bat  do  so 
with  increased  weight  in  a  criminal  case  depending  upon  circomstantial 
evidence. 

JX  CaSB  DbPENDINO  on  CntCUMSTANTIAL    EVIDBNCB    FaCTS    PBOTXD  MUBI 

BB  C!oNsiSTENT  with  each  other,  and  with  the  main  fact  soagfat  to  bo 
proved,  to  justify  conviction. 

CiBoirMSTANOBs  Taeen  Toobthbb  should  bb  of  CoNCLUsrvB  Natusb 
and  tendency,  leading  on  the  whole  to  a  satisfactory  condoslon,  and  pro- 
ducing a  reasonable  and  moral  certainty  that  the  accused,  beyond  a 
reasonable  doubt,  and  no  one  else,  committed  the  offense,  to  warrant  a 
conviction  on  circumstantial  evidence. 

Bbasonablr  Doubt,  to  Wabbant  Acquittal  in  a  criminal  case,  is  not  a 
mere  possible  doubt,  but  is  such  a  doubt  as,  after  the  entire  eomparisoD 
and  consideration  of  all  the  evidence,  leaves  the  minds  of  the  jurors  in 
such  a  condition  that  they  can  not  say  they  feel  an  abiding  oonvictlonB 
to  a  moral  certainty,  of  the  truth  of  the  charge. 

liuBDER  Must  be  Committed  bt  some  Act  Affecting  the  Pebson  either 
directly  or  indirectly,  and  a  death  caused  by  grief  or  terror  is  not  murder. 

Ihdictkbnt  must  State  Chaboe  with  as  Much  Cebtaintt  sjb  the  dr^ 
eumstances  of  the  case  will  permit,  but  nothing  more  is  required. 

Ihdictment  Chabgino  Assault  and  Kiluno  *'in  Some  Wat  and  manner,, 
and  by  some  means,  instruments,  and  weapons  to  the  jurors  unknown, 
*  *  *  feloniously,  willfully,  and  of  malice  aforethought,"  is  sufficient 
where  the  mode  of  killing  can  not  be  more  particularly  described. 

Bfidence  that  Pebson  Au^oed  to  be  Killed  was  Seen  Auye  after 
the  time  when  the  killing  is  charged  to  have  occurred  is  competent,  bu^ 
to  warrant  an  acquittal,  must  be  made  out  by  satisfactory  proof. 

JfiVXDBHCB  OF  QOOD  CHARACTER  OF  PRISONER  ACCUSED  OF  MURDER  IS  Com- 
petent, though  of  less  weight  than  in  crimes  of  inferior  grade,  and  the 
defendant  must  prove  a  high  character  by  strong  evidence  to  counter- 
balance a  strong  case  made  by  the  prosecution. 

Indictment  for  murder.  The  fourth  count,  -which  was  the 
only  one  upon  which  any  question  arose,  was  that  the  defendant 
''  at  Boston,  etc.,  on  the  twenty -third  day  of  November,  etc.,  in 
and  upon  the  said  George  Farkman,  feloniously,  willfully,  and 
of  his  malice  aforethought,  did  make  an  assault;  and  him,  the 
■aid  George  Farkman,  in  some  way  and  manner,  and  by  some 
means,  instruments,  and  weapons  to  the  jurors  unknown,  did 
then  and  there  feloniously,  willfully,  and  of  malice  aforethought, 
deprive  of  life,  so  that,"  etc.  Tried  before  Shaw,  C.  J.,  and 
the  associate  justices. 
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.  </.  H.  Ol^ara,  atiomey  general,  and  O.  Bemis,  for  tbe  oommoD* 
wealth. 

P.  Merrick  and  E,  D.  Sohier,  for  the  defendant. 

At  the  trial  the  defendant  by  his  counsel  moved  the  court  to 
ask  the  several  jurors  the  statutory  questions  before  the  defend- 
ant challenged  peremptorily.  The  court  ruled  that  the  defend- 
ant must  exercise  his  right  of  peremptory  challenge,  if  at  all, 
before  the  jurors  were  examined. 

On  the  examination  of  the  jurors,  Shaw,  0.  J.,  said  that  the 
material  inquiiy,  under  the  statute,  was  whether  the  juror  had 
formed  or  expressed  an  opinion,  or  was  sensible  of  any  bias  or 
prejudice,  and  that  the  words  "prejudice"  and  ''opinion" 
seemed  to  imply  nearly  the  same  thing,  to  wit,  a  prejudgment 
of  the  case,  and  not  necessarily  any  enmiiy  or  ill-will  against 
either  party,  the  object  of  the  statute  being  to  exclude  any  per- 
son who  had  made  up  his  mind  or  formed  a  judgment  in  ad- 
vance; that  an  opinion  or  judgment  which  would  disqualify 
must  be  something  more  than  a  vague  impression  formed  from 
casual  conversations,  or  from  reading  imperfect  newspaper  re- 
ports; that  it  must  be  such  an  opinion  upon  the  merits  of  the 
question  as  would  be  likely  to  bias  or  prevent  a  candid  judg- 
ment  upon  a  full  hearing  of  the  evidence;  and  that  though  one 
had  formed  what  might  in  some  sense  be  termed  an  opinion,  if 
it  fell  short  of  exciting  any  bias  or  prejudice,  he  might  con- 
scientiously discharge  his  duty  as  a  juror. 

One  of  the  jurors,  in  answer  to  an  interrogatozy  as  to  whether 
he  held  any  opinions  which  would  prevent  his  finding  a  verdict 
of  guilty  where  the  punishment  was  death,  stated  that  he  was 
opposed  to  capital  punishment,  and  was  in  favor  of  changing 
the  law,  but  that  he  did  not  think  his  opinions  would  interfere 
with  his  doing  his  duiy  as  a  juror,  and  believed  he  could  execute 
the  law  as  it  was.  Afterwards  he  asked  to  be  excused,  stating 
that  holding  the  opinions  he  did  he  thought  it  inconsistent  for 
him  to  serve  on  the  jury,  and  should  prefer  being  left  off;  that 
he  thought  he  could  give  an  unbiased  verdict,  but  he  had  a 
sympathy  for  the  prisoner  and  his  family,  and  feared  that  hia 
opinions  on  capital  punishment  might  influence  other  jurors. 
The  court  stated  that  the  juror  must  judge  as  to  whether  his 
state  of  mind  was  such  as  to  prevent  his  giving  an  unbiased 
verdict;  but  as  he  had  stated  the  matter,  the  court  did  not  regard 
him  as  disqualified  under  the  statute. 

Before  going  into  the  evidence  the  attorney  general  asked  that 
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the  jury  be  permitted  to  view  the  premises  where  the  murder 
was  alleged  to  have  been  committed.  The  court  accordingly 
granted  a  view,  stating  that  they  had  no  doubt  of  their  authority 
to  do  so. 

Certain  anonymous  letters,  which  were  claimed  to  have  been 
written  by  the  prisoner  to  the  city  marshal  of  Boston,  calculated 
to  divert  suspicion  to  other  quarters,  were  produced,  and  to  prove 
that  they  were  written  by  the  defendant,  the  prosecution  called 
a  witness,  who  testified  that  he  had  known  the  defendant  man'y 
years  by  sight,  but  had  no  personal  acquaintance  with  him;  that 
he  had  never  seen  him  write,  but  had  often  seen  what  purported 
to  be  his  writing,  and  had  been  familiar  with  his  signature  for 
twenty  years,  from  seeing  it  a£Sxed  to  diplomas  of  the  medical 
college  of  which  the  defendant  was  professor,  which  the  witness 
had  been  employed  to  fill  out;  and  that  he,  the  witness,  had  made 
a  study  of  penmanship,  and  had  practiced  and  taught  it  for  fifty 
years.  Upon  the  prosecution  asking  this  witness  his  opinion  as 
to  whether  or  not  the  letters  in  question  were  written  by  the  de* 
/endant,  the  defendant's  counsel  objected  that,  as  the  writing  did 
uot  purport  to  be  that  of  the  defendant,  and  was  not  alleged  to 
;>e  in  imitation  of  any  other  person,  the  testimony  was  inadmi/}- 
Bible. 

Shaw,  C.  J.  The  witness  was  asked  whether  he  had  a  per- 
i^onal  knowledge  of  the  defendant's  handwriting;  and  stated 
^hat  he  had.  His  experience  qualifies  him  to  say  this.  Papers 
liave  passed  under  his  notice  in  a  business  or  official  capacity 
*vhich  have  given  him  a  long  and  familiar  acquaintance  with  the 
defendant's  handwriting.  He  seems,  therefore,  competent  to 
give  an  opinion  in  regard  to  it,  independent  of  any  skill  of  his 
own  as  a  penman  or  as  a  judge  of  penmanship. 

In  regard  to  the  term  **  handwriting,"  we  think  that  it  should 
include,  generally,  whatever  the  parfy  has  written  with  his 
hand,  and  not  merely  his  common  and  usual  style  of  chirogra- 
phy.  This  question  of  proof  of  handwriting  most  commonly 
arises  and  is  discussed  in  cases  of  forgezy.  But  there  are  other 
cases  in  which  the  evidence  of  experts  is  applied  to  handwritiag; 
as  in  prosecutions  for  threatening  letters,  or  for  arson.  There 
ite  question  is  generally  made,  that  they  are  not  genuine,  on 
Qie  part  of  the  person  purporting  to  send  them,  but  simulated 
and  disguised;  and  the  proof  shows  that  the  writer  did  not  seek 
to  imitate  a  hand,  but  to  depart,  as  far  as  possible,  from  his 
own.  The  evidence  has  always  been  considered  admissible  ia 
ikeee  instances. 
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The  witness  then  stated  his  opinion  to  be,  that  the  letters  were 
in  the  defendant's  handwriting,  and  was  permitted,  against  ob- 
jection, to  giye  his  reasons  therefor.  He  having  stated  that  in  his 
opinion  some  of  the  writing  was  not  done  with  a  pen,  the  pros- 
ecution produced  a  certain  pointed  stick  with  a  piece  of  cotton 
on  the  end,  proved  to  have  been  found  in  the  defendant's  labora- 
tory, and  asked  the  witness  whether,  in  his  opinion,  the  writing 
was  done  with  that  instrument,  to  which  the  defendant  objected. 

Shaw,  C.  J.  We  think  the  witness's  opinion  quite  inadmissi- 
ble. The  fact  that  such  an  instrument  was  found  has  already 
been  proved;  but  opinion  as  to  its  possible  use  would  be  liable 
to  great  objection. 

Evidence  having  been  introduced  by  the  defendant  to  the 
effect  that  several  persons  had  seen  Dr.  Parkman  alive  in  differ- 
ent  places  in  Boston  at  certain  times  after  the  alleged  killing, 
the  prosecution  offered  the  testimony  of  several  witnesses  to 
show  that  there  was,  about  that  time,  a  person  about  the  streets 
of  Boston  who  bore  a  strong  resemblance  to  Dr.  Parkman,  and 
had  been  approached  and  spoken  to,  as  Dr.  Parkman,  by  the 
latter's  acquaintance.  The  court  excluded  the  evidence,  though 
they  said  there  might  have  been  no  objection  to  admitting  as  a 
witness  the  person  alleged  to  resemble  Dr.  Parkman. 

Other  points  in  the  evidence  are  referred  to  in  the  charge  to 
the  jury. 

Shaw,  C.  J.  Homicide,  of  which  murder  is  the  highest  and 
most  criminal  species,  is  of  various  degrees,  according  to  ciroum- 
stances.  The  term,  in  its  largest  sense,  is  generic,  embracing 
every  mode  by  which  the  life  of  one  man  is  taken  by  the  act  of 
another.  Homicide  may  be  lawful  or  unlawful;  it  is  lawful  when 
done  in  lawful  war  upon  an  enemy  in  battle;  it  is  lawful  when 
done  by  an  officer  in  the  execution  of  justice  upon  a  criminal, 
pursuant  to  a  proper  warrant.  It  may  also  be  justifiable,  and 
of  course  lawful,  in  necessary  self-defense.  But  it  is  not  neces- 
sary to  dwell  on  these  distinctions;  it  will  be  sufficient  to  ask 
attention  to  the  two  species  of  criminal  homicide,  familiarly 
known  as  murder  and  manslaughter. 

In  seeking  for  the  sources  of  our  law  upon  this  subject,  it 
is  proper  to  say,  that  whilst  the  statute  law  of  the  common* 
wealth  declares,  B.  S.,  c.  125,  sec.  1,  that  ''  every  person  who 
shall  commit  the  crime  of  murder  shall  suffer  the  punishzuent 
of  death  for  the  same;"  yet  it  nowhere  defines  the  crimen 
of  murder  or  manslaughter,  with  all  their  minute  and  carefully 
considered  distinctions  and  qualifications.    For  these,  we  resort 
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to  that  great  repository  of  rules,  prindpleSy  and  forms — ^the 
common  law.  This  we  commonly  designate  as  the  common  law 
of  England;  but  it  might  now  be  properly  called  the  common 
law  of  Massachusetts.  It  was  adopted  when  our  ancestors  first 
settled  here,  by  general  consent.  It  was  adopted  and  confirmed 
by  an  early  act  of  the  provincial  goverimient,  and  was  formally 
confirmed  by  the  provision  of  the  constitution,  chapter  6,  arti- 
cle 6,  declaring  that  all  the  laws  which  had  theretofore  been 
adopted,  used,  and  approved  in  the  province  or  state  of  Massa- 
chusetts Bay,  and  usually  practiced  on  in  the  courts  of  law, 
should  still  remain  and  be  in  full  force,  until  altered  or  repealed 
by  the  legislature.  So  far,  therefore,  as  the  rules  and  principles 
of  the  common  law  are  applicable  to  the  administration  of  crimi- 
nal law,  and  have  not  been  altered  and  modified  by  acts  of  the 
colonial  or  provincial  government  or  by  the  state  legislature, 
they  have  the  same  force  and  effect  as  laws  formally  enacted. 

By  the  existing  law,  as  adopted  and  practiced  on,  unlawful 
homicide  is  distinguished  into  murder  and  manslaughter.  Mur- 
der, in  the  sense  in  which  it  is  now  understood,  is  the  killing 
of  any  person,  in  the  peace  of  the  commonwealth,  with  malice 
aforetiiought,  either  express,  or  implied  by  law.  Malice,  in  this 
definition,  is  used  in  a  technical  sense,  including  not  only  anger, 
hatred,  and  revenge,  but  every  other  unlawful  and  unjustifiable 
motive.  It  is  not  confined  to  ill-will  towards  one  or  more  indi- 
vidual persons,  but  is  intended  to  denote  an  action  flowing  from 
any  wicked  and  corrupt  motive,  a  thing  done  malo  animo^  where 
the  fact  has  been  attended  with  such  circumstances  as  cany  in 
them  the  plain  indications  of  a  heart  regardless  of  social  datj,, 
and  fatally  bent  on  mischief.  And  therefore  malice  is  implied 
from  any  deliberate  or  cruel  act  against  another,  however  sudden. 

Manslaughter  is  the  unlawful  killing  of  another  without 
malice;  and  may  be  either  voluntary,  as  when  the  act  is  com- 
mitted with  a  real  design  and  purpose  to  kill,  but  through  the 
violence  of  sudden  passion,  occasioned  by  some  great  provoca- 
tion, which  in  tenderness  for  the  frailly  of  human  nature  the 
law  considers  sufficient  to  palliate  the  criminality  of  the  offense; 
or  involuntary,  as  when  the  death  of  another  is  caused  by  some 
unlawful  act,  not  accompanied  by  any  intention  to  take  life. 

From  these  two  definitions,  it  will  be  at  once  perceived,  hat 
the  characteristic  distinction  between  murder  and  manslaughter 
is  malice,  express  or  implied.  It  therefore  becomes  necessary, 
in  every  case  of  homicide  proved,  and  inorder  to  an  intelligent 
inquiry  into  the  legal  character  of  the  act,  to  ascertain  with 
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Bome  precision  the  nature  of  legal  malice,  and  what  evidence  is 
requisite  to  establish  its  existence. 

Upon  this  subject,  the  rule  as  deduced  from  the  authorities  is, 
that  the  implication  of  malice  arises  in  every  case  of  intentional 
homicide;  and,  the  fact  of  killing  being  first  proved,  all  the  cir> 
cumstances  of  accident,'  necessity,  or  infirmity,  are  to  be  satis- 
foctorily  established  by  the  party  charged,  unless  they  arise  out 
of  the  evidence  produced  against  him  to  prove  the  homicide, 
and  the  circumstances  attending  it.  If  there  are,  in  fact,  cir- 
cumstances of  justification,  excuse,  or  palliation,  such  proof 
will  naturally  indicate  them.  But  where  the  fact  of  killing  is 
proved  by  satisfactory  evidence,  and  there  are  no  circumstances 
disclosed,  tending  to  show  justification  or  excuse,  there  is 
nothing  to  rebut  the  natural  presumption  of  malice.  This  rule 
is  founded  on  the  plain  and  obvious  principle,  that  a  person 
must  be  presumed  to  intend  to  do  that  which  he  voluntarily  and 
willfully  does  in  fact  do,  and  that  he  must  intend  all  the  natural, 
probable,  and  usual  consequences  of  his  own  acts.  Therefore, 
when  one  person  assails  another  violentiy,  with  a  dangerous 
weapon,  likely  to  kill,  and  which  does  in  fact  destroy  the  life  of 
the  party  assailed,  the  natural  presumption  is,  that  he  intended 
death  or  other  great  bodily  harm;  and,  as  there  can  be  no  pre- 
sumption of  any  proper  motive  or  legal  excuse  for  such  a  cruel 
act,  tiie  consequence  follows,  that,  in  the  absence  of  all  proof 
to  the  contrary,  there  is  nothing  to  rebut  the  presumption  of 
malice.  On  the  other  hand,  if  death,  though  willfully  intended, 
was  inflicted  immediately  after  provocation  given  by  the  de- 
ceased, supposing  that  such  provocation  consisted  of  a  blow  or 
an  assault,  or  other  provocation  on  his  part,  which  the  law 
deems  adequate  to  excite  sudden  and  angry  passion  and  create 
heat  of  blood,  this  fact  rebuts  the  presumption  of  malice;  but 
still,  the  homicide  being  unlawful,  because  a  man  is  bound  to 
curb  his  passions,  is  criminal,  and  is  manslaughter. 

In  considering  what  is  regarded  as  such  adequate  provoca- 
tion, it  is  a  settied  rule  of  law  that  no  provocation  by  words 
only,  however  opprobrious,  will  mitigate  an  intentional  homi- 
cide, so  as  to  reduce  it  to  manslaughter.  Therefore,  if,  upon 
provoking  language  given,  the  party  immediately  revenges  him- 
self by  the  use  of  a  dangerous  and  deadly  weapon  likely  to  cause 
death,  such  as  a  pistol  discharged  at  a  person,  a  heavy  bludgeon, 
an  ax,  or  a  knife;  if  death  ensues,  it  is  a  homicide  not  mitigated 
to  manslaughter  by  the  circumstances,  and  so  is  homicide  by 
raalice  aforethought  within  the  true  definition  of  murder.     It  is 
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not  the  less  malice  aforethought,  within  the  meaning  of  the  law, 
because  the  act  is  done  suddenly  after  the  intention  to  commit 
the  homicide  is  formed;  it  is  sufficient  that  the  malicious  inten- 
tion precedes  and  accomi>anie8  the  act  of  homicide.  It  is  mani- 
fest, therefore,  that  the  words  ''malice  aforethought"  in  the 
description  of  murder  do  not  imply  deliberation,  or  the  lapse  of 
considerable  time  between  the  malicious  intent  to  take  life  and 
the  actual  execution  of  that  intent,  but  rather  denote  purpose 
and  design,  in  contradistinction  to  accident  and  mischance. 

In  speaking  of  the  use  of  a  dangerous  weapon,  and  the  mode 
of  using  it  upon  the  person  of  another,  I  have  spoken  of  it  as 
indicating  an  intention  to  kill  him  or  do  him  great  bodily  harm. 
The  reason  is  this:  Where  a  man,  without  justification  or  excuse, 
causes  the  death  of  another  by  the  intentional  use  of  a  danger- 
ous weapon  likely  to  destroy  life,  he  is  responsible  for  the  con* 
sequences,  upon  the  principle,  already  stated,  that  he  is  liable 
for  the  natural  and  probable  consequences  of  his  act.  Suppose, 
therefore,  for  the  purpose  of  revenge,  one  fires  a  pistol  at  an- 
other, regardless  of  consequences,  intending  to  kill,  maim,  or 
grievously  wound  him,  as  the  case  may  be,  without  any  definite 
intention  to  take  his  life;  yet,  if  that  is  the  result,  the  law  attri- 
butes the  same  consequences  to  homicide  so  committed,  as  if 
done  under  an  actual  and  declared  purpose  to  take  the  life  of 
the  party  assailed. 

I  propose  to  verify  and  illustrate  these  positions  by  reading  a 
few  passages  from  a  work  of  good  authority  on  this  subject,  a 
work  already  cited  at  the  bar — ^East's  Pleas  of  the  Crown,  c.  5, 
sees.  2,  4, 12, 19,  20. 

*'  Murder  is  the  voluntary  killing  of  any  person  of  malice  pre- 
pense or  aforethought,  either  express  or  implied  by  law;  the 
sense  of  which  word  '  malice '  is  not  only  confined  to  a  particular 
ill-will  to  the  deceased,  but  is  intended  to  denote,  as  Mr.  Jus- 
tice Foster  expresses  it,  an  action  flowing  from  a  wicked  and 
corrupt  motive,  a  thing  done  malo  animo,  where  the  fact  has 
been  attended  with  such  circumstances  as  cany  in  them  tha 
plain  indications  of  a  heart  regardless  of  social  duty  and  fatally 
bent  upon  mischief.  And  therefore  malice  is  implied  from  any 
deliberate,  cruel  act  against  another,  however  sudden:"  East 
P.  C,  c.  5, sec.  2.  ''Manslaughter  is  principally  distinguish- 
able from  murder  in  this:  that  though  the  act  which  occasions 
the  death  be  unlawful,  or  likely  to  be  attended  with  bodily  mis- 
chief, yet  the  malice,  either  express  or  implied,  which  is  the  vexy 
essence  of  murder,  is  presumed  to  be  wanting;  and,  the  act  be* 
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ing  imputed  to  the  infirmity  of  human  nature,  the  carrection 
ordained  for  it  is  proportionally  lenient:"  Id.,  sec.  4.  ''The 
implication  of  malice  arises  in  every  instance  of  homicide 
amounting,  in  point  of  law,  to  murder;  and  in  eyery  charge  of 
murder,  the  fact  of  killing  being  first  proved,  all  the  circum- 
stances of  accident,  necessity,  or  infirmity,  are  to  be  satis&c- 
torily  proved  by  the  prisoner,  unless  they  arise  out  of  the  evi- 
dence produced  against  him:"  Id.,  sec.  12.  '*  Whenever  death 
ensues  from  sudden  transport  of  passion  or  heat  of  blood,  if 
upon  a  reasonable  provocation  and  without  malice,  or  if  upon 
sudden  combat,  it  will  be  manslaughter;  if  without  such  pro- 
vocation, or  the  blood  has  had  reasonable  time  or  opportunity 
to  cool,  or  there  be  evidence  of  express  malice,  it  will  be  mur- 
der:" Id.,  sec.  19.  "  Words  of  reproach,  how  grievous  soever, 
are  not  provocation  sufficient  to  free  the  party  killing  from  the 
guilt  of  murder;  nor  are  contemptuous  or  insulting  actions  or 
gestures,  without  an  assault  upon  the  person;  nor  is  any  tres* 
pass  against  lands  or  goods.  This  rule  governs  every  case, 
where  the  party  killing  upon  such  provocation  made  use  of  a 
deadly  weapon,  or  otherwise  manifested  an  intention  to  kill,  or 
to  do  some  great  bodily  harm.  But  if  he  had  given  the  other  a 
box  on  the  ear,  or  had  struck  him  with  a  stick,  or  other  weapon 
not  likely  to  kill,  and  had  unluckily  and  against  his  intention 
killed  him,  it  had  been  but  manslaughter:"  Id.,  sec.  20. 

The  true  nature  of  manslaughter  is,  that  it  is  homicide  miti« 
gated  out  of  tenderness  to  the  frailty  of  human  nature.  Evexy 
man  when  assailed  with  violence  or  great  rudeness  is  inspired 
with  a  sudden  impulse  of  anger,  which  puts  him  upon  resist- 
ance before  time  for  cool  reflection;  and  if,  during  that  period, 
he  attacks  his  assailant  with  a  weapon  likely  to  endanger  life, 
and  death  ensues,  it  is  regarded  as  done  through  heat  of  blood 
or  violence  of  anger,  and  not  through  malice,  or  that  cold- 
blooded desire  of  revenge  which  more  properly  constitutes  the 
feeling,  emotion,  or  passion  of  malice. 

The  same  rule  applies  to  homicide  in  mutual  combat,  which 
is  attributed  to  sudden  and  violent  anger  occasioned  by  the 
combat,  and  not  to  malice.  When  two  meet,  not  intending  to 
quarrel,  and  angry  words  suddenly  arise,  and  a  conflict  springs 
up  in  which  blows  are  given  on  both  sides,  without  much  regard 
to  who  is  the  assailant,  it  is  a  mutual  combat.  And  if  no  unfair 
advantage  is  taken  in  the  outset,  and  the  occasion  is  not  sought 
for  the  purpose  of  gratifying  malice,  and  one  seizes  a  weapon 
and  strikes  a  deadly  blow,  it  is  regarded  as  homicide  in  heat  of 
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blood;  and  though  not  excnsable,  because  a  man  is  bound  to  con- 
trol his  angry  passions,  yet  it  is  not  the  higher  offense  of  murder. 

We  have  stated  these  distinctions,  not  because  there  is  much 
eyidence  in  the  present  case  which  calls  for  their  application, 
but  that  the  juiy  may  hare  a  clear  and  distinct  view  of  the  lead* 
ing  principles  in  the  law  of  homicide.  There  seems  to  have  been 
little  evidence  in  the  present  case  that  the  parties  had  a  contest 
There  is  some  evidence  tending  to  show  the  previous  existence 
of  angry  feelings;  but  unless  these  feelings  resulted  in  angry 
words,  and  words  were  followed  by  blows,  there  would  be  no 
proof  of  heat  of  blood  in  mutual  combat,  or  under  provocation 
of  an  assault,  on  the  one  side  or  the  other;  and  the  proof  of 
the  defendant's  declarations,  as  to  the  circumstances  under 
which  the  parties  met  and  parted,  as  far  as  they  go,  repel  the 
supposition  of  such  a  contest. 

With  these  views  of  the  law  of  homicide,  we  will  proceed  to 
the  further  consideration  of  the  present  case.  The  prisoner  at 
the  bar  is  charged  with  the  willful  murder  of  Dr.  George  Park* 
man.  This  charge  divides  itself  into  two  principal  questions,  to 
be  resolved  by  the  proof:  first,  whether  the  party  alleged  to  have 
been  murdered  came  to  his  death  by  an  act  of  violence  inflicted 
by  any  person;  and  if  so,  secondly,  whether  the  act  was  com- 
mitted by  the  accused. 

Under  the  first  head  we  are  to  inquire  and  ascertain,  whether 
the  party  alleged  to  have  been  slain  is  actually  dead;  and  if  so, 
whether  the  evidence  is  such  as  to  exclude,  beyond  reasonable 
doubt,  the  supposition  that  such  death  was  occasioned  by  acci- 
dent or  suicide,  and  to  show  that  it  must  have  been  the  result 
of  an  act  of  violence. 

When  the  dead  body  of  a  person  is  found,  whose  life  seems 
to  have  been  destroyed  by  violence,  three  questions  naturally 
arise:  Did  he  destroy  his  own  life?  Was  his  death  caused  by 
accident?  or  was  it  caused  by  violence  inflicted  on  him  by 
others?  In  most  instances,  there  are  facts  and  circumstances 
surrounding  the  case,  which,  taken  in  connection  with  the  age, 
character,  and  relations  of  the  deceased,  will  put  this  beyond 
doubt.  It  is  with  a  view  to  this,  and  in  consequence  of  the  high 
value  which  the  law  places  upon  the  life  of  every  individual  un- 
der its  protection,  that  provision  is  made  for  a  prompt  inquiry 
into  such  cases,  prior  to  any  question  of  guilt  or  innocence 
The  high  and  anxious  regard  of  the  law,  for  the  protection  and 
aecurity  of  the  life  of  the  subject,  pervades  its  whole  system; 
and  that  upon  the  principles  of  simple  humanity,  without  refer* 
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enoe  to  the  condition  or  circnmBtanoes  of  individuals.  Indeed, 
you  must  have  peiceiyedy  from  the  whole  course  of  this  trials 
the  extreme  tenderness  of  the  hiw  for  the  rights  of  human  life; 
as  well  the  life  of  the  deceased,  whose  death  is  the  subject  of 
this  trial,  as  that  of  the  prisoner,  whose  own  life  is  put  in 
jeopardy  by  it.  Hence,  in  case  of  a  sudden  and  violent  death, 
a  coroner's  inquest  is  provided  in  order  to  an  inquiry*  into  its 
true  cause,  whilst  the  facts  are  recent,  and  the  circumstances 
unchanged.  If,  on  such  an  inquiry,  made  by  an  officer  ap- 
pointed for  the  purpose,  and  by  a  jury  acting  upon  evidence 
given  on  oath,  it  satisfactorily  appears  that  the  deceased  came 
to  lus  death  by  accident  or  a  visitation  of  providence,  the  result 
vnll  have  a  strong  tendency  to  allay  unjustifiable  suspicion,  and 
to  satisfy  and  tranquilize  the  feelings  of  the  vicinity  and  of  the 
communiiy  at  large,  always  deeply  interested  in  such  an  event. 
But  if,  as  in  the  present  case,  the  result  of  sach  an  early  in-, 
quiry  tends  to  fasten  suspicion  on  any  individual  as  the  guilty 
cause,  then  it  naturally  leads  to  other  proceedings  which  may 
vindicate  the  law,  and  bring  the  suspected  party  to  trial,  and, 
if  found  guilty,  to  punishment. 

The  importance  of  this  inquiry  into  the  circumstances  of  a 
supposed  violent  death,  and  of  collecting  and  preserving  the 
proofs  of  them,  will  appear  from  the  further  consideration  of 
the  present  case.  It  is  one  where  the  first  important  and  lead- 
ing fact,  proved  by  uncontested  evidence,  is,  that  the  person 
alleged  to  have  been  slain,  Dr.  Parkman,  suddenly  disappeared 
from  his  family  and  home  on  Friday,  the  twenty-third  of  No- 
vember last,  without  any  cause  known  to  them,  and  was  never 
afterwards  seen.  The  theory  upon  which  the  prosecution  is 
founded,  and  to  establish  which  evidence  has  been  laid  before 
you,  is,  that  he  vms  deprived  of  life  in  the  afternoon  of  the  day 
mentioned,  under  such  circumstances  as  lead  to  a  strong  belief 
that  his  death  was  caused  by  an  act  of  violence,  and  by  human 
agency. 

This  case  is  to  be  proved,  if  proved  at  all,  by  circumstantial 
evidence;  because  it  is  not  suggested  that  any  direct  evidence 
can  be  given,  or  that  any  witness  can  be  called  to  give  direct 
testimony,  upon  the  main  fact  of  the  killing.  It  becomes  im- 
portant, therefore,  to  state  what  circumstantial  evidence  is;  to 
point  out  the  distinction  between  that  and  positive  or  direct  evi-* 
dence;  and  to  give  some  idea  of  the  mode  in  which  a  judicial 
investigation  is  to  be  pursued  by  the  aid  of  circumstantial  evi« 
dence. 


March.  1850]    Commonwealth  u  WEfiSTEa  723 

The  distinctiony  then,  between  direct  and  circumstantial  evi- 
dence is  this:  I>irect  or  positiye  evidence  is  when  a  witness  can 
be  called  to  testify  to  the  precise  fact  which  is  the  sabject  of 
the  issue  on  trial;  that  is,  in  a  case  of  homicide,  that  the  pariy 
accused  did  cause  the  death  of  the  deceased.  Whatever  may  be 
the  kind  or  force  of  the  evidence,  this  is  the  fact  to  be  proved. 
But  suppose  no  person  was  present  on  the  occasion  of  the 
death,  and  of  course  that  no  one  can  be  called  to  testify  to  it; 
is  it  wholly  unsusceptible  of  legal  proof?  Experience  has 
shown  that  circumstantial  evidence  may  be  offered  in  such  a 
case;  that  is,  that  a  body  of  facts  may  be  proved  of  so  conclu- 
sive a  character,  as  to  warrant  a  firm  belief  of  the  fact,  quite  as 
strong  and  certain  as  that  on  which  discreet  men  are  accustcmed 
to  act,  in  relation  to  their  most  important  concerns.  It  would 
be  injurious  to  the  best  interests  of  society,  if  such  proof  could 
not  avail  in  judicial  proceedings.  If  it  was  necessary  always  to 
have  positive  evidence,  how  many  criminal  acts  committed  in  the 
community,  destructive  of  its  peace  and  subversive  of  its  order 
and  security,  would  go  wholly  undetected  and  impunished? 

The  necessity,  therefore,  of  resorting  to  circumstantial  evi- 
dence, if  it  is  a  safe  and  reliable  proceeding,  is  obvious  and 
absolute.  Crimes  are  secret.  Most  men,  conscious  of  criminal 
purposes,  and  about  the  execution  of  criminal  acts,  seek  the 
security  of  secrecy  and  darkness.  It  is  therefore  necessary  to 
use  all  other  modes  of  evidence  besides  that  of  direct  testimony, 
provided  such  proofs  may  be  relied  on  as  leading  to  safe  and 
satisfactory  conclusions;  and,  thanks  to  a  beneficent  Providence, 
the  laws  of  nature  and  the  relations  of  things  to  each  other  are 
so  linked  and  combined  together,  that  a  medium  of  proof  is 
often  thereby  furnished,  leading  to  inferences  and  conclusions 
as  strong  as  those  arising  from  direct  testimony. 

On  this  subject  I  will  once  more  ask  attention  to  a  remark  in 
the  work  already  cited.  East's  Fleas  of  the  Crown,  c.  5,  sec. 
11.  '*  Perhaps,"  he  says,  ''strong  circumstantial  evidence,  in 
cases  of  crimes  like  this,  committed  for  the  most  part  in  secret, 
is  the  most  satisfactory  of  any  from  whence  to  draw  the  conclu- 
sion of  guilt;  for  men  may  be  seduced  to  perjury  by  many  base 
motives,  to  which  the  secret  nature  of  the  ofifense  may  some- 
times afford  a  temptation;  but  it  can  scarcely  happen  that  many 
circumstances,  especially  if  they  be  such  over  which  the  accuser 
could  have  no  control,  forming  together  the  links  of  a  transac- 
tion, should  all  imfortunately  concur  to  fix  the  presumption  of 
guilt  on  an  individual,  and  yet  such  a  conclusion  be  erroneous." 
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Eadi  of -th«86  modes  of  proof  has  its  ad^antiges  and  disad- 
Tttntoges;  it  is  not  easy  to  compare  their  relative  Talue.  The 
advantage  of  positive  evidenoe  is,  that  it  is  the  direct  testi- 
monj  of  a  witness  to  the  &ct  to  be  proved,  who,  if  he  speaks 
the  tmth,  saw  it  done;  and  the  only  question  is,  whether  he  is 
entitled  to  belief.  The  disadvantage  is,  that  the  witness  may  be 
false  and  cormpt,  and  that  the  case  may  not  a£brd  the  means 
<of  detecting  his  falsehood. 

-But  in  a  case  of  ciicnmsteuitial  evidence,  where  no  witness 
xsaxL  testify  directly  to  the  fact  to  be  proved,  it  is  arrived  at  by  a 
taeries  of  other  facts,  which  by  experience  have  been  found  so 
associated  with  the  fact  in  question,  that  in  the  relation  of  cause 
and  effect,  they  lead  to  a  satisfactory  and  certain  conclusion;  as 
when  foot-prints  are  discovered  after  a  recent  snow,  it  is  certain 
that  some  animated  being  has  passed  over  the  snow  since  it  fell; 
and,  from  the  form  and  number  of  the  foot-prints,  it  can  be  de- 
termmed  with  equal  certainty,  whether  they  are  those  of  a  man, 
«  bird,  or  a  quadruped.    Circumstantial  evidence,  therefore,  is 
."founded  on  experience  and  observed  facts  and  coincidences, 
'  establishing  a  connection  between  the  known  and  proved  facts 
:  and  the  fact  sought  to  be  proved.     The  advantages  are,  that,  as 
'  the  evidence  commonly  comes  from  several  witnesses  and  dif- 
.  ferent  sources,  a  chain  of  circumstances  is  less  likely  to  be 
ialsely  prepared  and  arranged,  and  falsehood  and  perjury  are 
anore  likely  to  be  detected  and  fail  of  their  purpose.    The  dis- 
advantages are,  that  a  jury  has  not  only  to  weigh  the  evidence 
of  facts,  but  to  draw  just  conclusions  from  them;  in  doing 
which  they  may  be  led  by  i»rejudice  or  partiality,  or  hy  want  of 
due  deliberation  and  sobriety  of  judgment,  to  make  hasiy  and 
false  deductions;  a  source  of  error  not  existing  in  the  considera- 
tion of  positive  evidence. 

From  this  view,  it  is  manifest  that  great  care  and  caution  ought 
to  be  used  in  drawing  inferences  from  proved  facts.    It  must 
Ibe  a  fair  and  natural,  and  not  a  forced  or  artificial,  conclusion; 
'as  when  a  house  is  found  to  have  been  plundered,  and  there  are 
indications  of  force  and  violence  upon  the  windows  and  shut- 
ters, the  inference  is  that  the  house  was  broken  open,  and  that 
the  persons  who  broke  open  the  house  plundered  the  properly. 
'.  It  has  sometimes  been  enacted  by  positive  law,  that  certain  facta 
proved  shall  be  held  to  be  evidence  of  another  fact;  as  where  it 
is  provided  by  statute,  that  if  the  mother  of  a  bastard  child 
.  gives  no  notice  of  its  expected  birth,  and  is  ddivered  in  secret, 
wfmd  afterwards  is  found  with  the  child  dead,  it  shall  be  pie- 
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sumed  that  it  wsb  bom  alive  and  that  she  killed  it.  This  is  a. 
foroed  and  not  a  natural  presumption,  prescribed  by  positiTa 
law,  and  not  conformable  to  the  rule  of  the  common  law.  Tha- 
common  law  appeals  to  the  plain  dictates  of  common  experience 
and  sound  judgment;  and  the  inference  to  be  drawn  from  tha 
facts  must  be  a  reasonable  and  natural  one,  and,  to  a  moral 
certainty,  a  certain  one.  It  is  not  sufficient  that  it  is  probabla^ 
only;  it  must  be  reasonably  and  morally  certain. 

The  next  consideration  is,#that  each  fact  which  is  necessary  to- 
the  conclusion  must  be  distinctly  and  independently  prored  by 
competent  evidence.  I  say,  every  fact  necessary  to  the  conclu-^ 
sion;  because  it  may  and  often  does  happen,  that,  in  making  out 
a  case  on  circumstantial  evidence,  many  facts  are  given  in  evi— 
donee,  not  because  they  are  necessary  to  the  conclusion  sought 
to  be  proved,  but  to  show  that  they  are  consistent  with  it,  and^ 
not  repugnant,  and  go  to  rebut  any  contrary  presumption.  Aa 
in  the  present  case,  it  was  testified  by  a  witness,  that,  the  day^ 
before  the  alleged  homicide,  he  saw  Dr.  Parkman  riding  through^ 
Cambridge  and  inquiring  for  Dr.  Webster's  house;  this  evi* 
dence  had  a  slight  tendency  to  show  that  he  was  then  urgently 
pressing  his  claim;  but  not  being  necessary  to  the  establish- 
ment of  the  main  fact,  if  the  witness  was  mistaken  in  the  time* 
or  in  the  fact  itself,  such  failure  of  proof  would  not  prevent  the- 
inference  from  other  facts,  if  of  themselves  sufficient  to  warrant; 
it.  The  failure  of  such  proof  does  not  destroy  the  chain  of 
evidence;  it  only  fails  to  give  it  that  particular  corroboration^ 
which  the  fact,  if  proved,  might  afford. 

So  to  take  another  instance  arising  out  of  the  evidence  in  the 
present  case.  The  fact  of  the  identity  of  the  body  of  the  de- 
ceased with  that  of  the  dead  body,  parts  of  which  were  found 
at  the  medical  college,  is  a  material  fact,  necessary  to  be  estab* 
lished  by  the  proof.  Some  evidence  has  been  offiored,  tending 
to  show  that  the  shape,  sise,  height,  and  other  particulara 
respecting  the  body,  parts  of  which  were  found  and  put  together^ 
would  correspond  with  those  of  the  deceased.  But,  inasmuch 
as  these  particulars  would  also  correspond  with  those  of  many 
other  persons  in  the  community,  the  proof  would  be  equivocal 
and  fail  in  the  character  of  conclusiveness  upon  the  point  o£ 
identity.  But  other  evidence  was  then  offered,  respecting  ceiv- 
tain  teeth  found  in  the  furnace,  designed  to  show  that  they  were 
the  identical  teeth  prepared  and  fitted  for  Dr.  Parkman.  Now, 
if  this  latter  fact  is  satisfactorily  i>roved,  and  if  it  is  further 
proved  to  a  reasonable  certainty  that  the  limbs  found  in  the 
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vault  and  the  burnt  remams  found  in  the  furnace  were  parts  of 
one  and  the  same  dead  body,  this  would  be  a  coincidence  of  a 
conclusive  nature  to  prove  the  point  sought  to  be  established; 
namely,  the  fact  of  identity.  Why,  then,  it  may  be  asked,  ia 
the  evidence  of  height,  shape,  and  figure  of  the  remains  found, 
given  at  all  ?  The  answer  is,  because  it  is  proof  of  a  fact  not 
repugnant  to  that  of  identity,  but  consistent  with  it,  and  may 
tend  to  rebut  any  presumption  that  the  remains  were  those  of 
any  other  person;  and,  therefore,  »to  some  extent,  aid  the  proof 
of  identification.  The  conclusion  must  rest  upon  a  basis  of 
facts  proved,  and  must  be  the  fair  and  reasonable  conclusion 
from  all  such  facts  taken  together. 

The  relations  and  coincidences  of  facts  with  each  other,  from 
which  reasonable  inferences  may  be  drawn,  are  some  of  a  physi- 
cal  or  mechanical,  and  others  of  a  moral,  nature.  Of  the  f  ormer, 
some  are  so  decisive  as  to  leave  no  doubt;  as  where  human  foot- 
prints are  found  on  the  snow  (to  use  an  illustration  already 
adduced),  the  conclusion  is  certain  that  a  person  has  passed 
there;  because  we  know,  by  experience,  that  that  is  the  mode  in 
which  such  foot-prints  are  made.  A  man  is  found  dead,  with  a 
dagger  wound  in  his  breast;  this  being  the  fact  proved,  the  con- 
clusion is,  that  his  death  was  caused  by  that  wound,  because  we 
know  that  it  is  an  adequate  cause  of  death,  and  no  other  cause 
is  apparent. 

We  may  also  take  an  instance  or  two  from  actual  trials.  A 
recent  case  occurred  in  this  court  where  one  was  indicted  for 
murder  by  stabbing  the  deceased  in  the  heart  with  a  dirk-knife. 
There  was  evidence  tending  to  show  that  the  prisoner  had  pos- 
session of  such  a  knife  on  the  day  of  the  homicide.  On  the 
next  morning  the  handle  of  a  knife,  with  a  small  portion  of  the 
blade  remaining,  was  found  in  an  open  cellar  near  the  spot. 
Afterwards,  upon  a  post-mortem  examination  of  the  deceased, 
the  blade  of  a  knife  was  found  broken  in  his  heart,  causing  a 
wound  in  its  nature  mortal.  Some  of  the  witnesses  testified  to 
the  identity  of  the  handle,  as  that  of  the  knife  previously  in  the 
possession  of  the  accused.  No  one,  probably,  could  testify  to  the 
identity  of  the  blade.  The  question,  therefore,  still  remained, 
whether  that  blade  belonged  to  that  handle.  Now,  when  these 
pieces  came  to  be  placed  together,  the  toothed  edges  of  the  frac- 
ture so  exactly  fitted  each  other  that  no  person  could  doubt  that 
they  had  belonged  together;  because  from  the  known  qualitiea 
of  steel,  two  knives  could  not  have  been  broken  in  such  a  man- 
jier  as  to  produce  edges  that  would  so  precisely  match. 
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So,  an  inetance  is  mentioned  of  a  trial  before  Lord  Eldon, 
when  a  common-law  judge,  where  the  charge  was  of  murder 
with  a  pistol.  There  was  much  evidence  tending  to  show  that 
the  accused  was  near  the  place  at  the  time,  and  raising  strong 
Busx^icions  that  he  was  the  person  who  fired  the  pistol;  but  it 
fell  short  of  being  conclusive—of  fastening  the  charge  upon  the 
accused.  The  surgeon  had  stated  in  his  testimony  that  the 
pistol  must  have  been  fired  near  the  bodj,  because  the  body  was 
blackened,  and  the  wad  found  in  the  wound.  It  was  asked  bj 
the  judge  if  he  had  preserved  that  wad;  he  said  he  had,  but  had 
not  examined  it.  On  being  requested  to  do  so,  he  unrolled  it 
carefully,  and  on  examination  it  was  found  to  consist  of  paper 
constituting  part  of  a  printed  ballad;  and  the  corresponding 
part  of  the  same  ballad — ^as  shown  by  the  texture  of  the  paper 
and  the  purport  and  form  of  stanza  of  the  two  portions — ^was 
found  in  the  pocket  of  the  accused.  This  tended  to  identify  the 
defendant  as  the  person  who  loaded  and  fired  the  pistol. 

These  are  cases  where  the  conclusion  is  drawn  from  known  re- 
iations  and  coincidences  of  a  physical  character.  But  there  are 
those  of  a  moral  nature,  from  which  conclusions  may  as  legiti* 
mately  be  drawn.  The  ordinary  feelings,  passions,  and  propen- 
sities under  which  parties  act  are  facts  known  by  observation 
and  experience;  and  they  are  so  unifond  in  their  operation  that 
a  conclusion  may  be  safely  drawn,  that  if  a  person  acts  in  a  par- 
ticular manner,  he  does  so  under  the  influence  of  a  particular 
motive.  Indeed,  this  is  the  only  mode  in  which  a  large  class  of 
crimes  can  be  proved.  I  mean  crimes  which  consist  not  merely 
in  an  act  done,  but  in  the  motive  and  intent  with  which  they  are 
done.  But  this  intent  is  a  secret  of  the  heart,  which  can  only 
be  directly  known  to  the  Searcher  of  all  hearts;  and  if  the  ac- 
cused makes  no  declaration  on  the  subject,  and  chooses  to  keep 
his  own  secret,  which  he  is  likely  to  do  if  his  purposes  ore  crimi- 
nal, such  criminal  intent  may  be  inferred,  and  often  is  safely 
inferred,  from  his  conduct  and  external  acts. 

A  few  other  general  remarks  occur  to  me  upon  this  subject, 
which  I  will  submit  to  your  consideration.  Where,  for  instance, 
probable  proof  is  brought  of  fi  state  of  facts  tending  to  crimi- 
nate the  accused,  the  absence  of  evidence  tending  to  a  contrary 
conclusion  is  to  be  considered — ^though  not  alone  entitled  to 
much  weight;  because  the  burden  of  proof  lies  on  the  accuser, 
to  make  out  the  whole  case  by  substantive  evidence.  But  when 
pretty  stringent  proof  of  circumstances  is  produced,  tendii^  to 
support  the  charge,  and  it  is  apparent  that  the  accused  is  so  situ* 
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aied  fhut  he  could  ofiEiar  eTidenoe  of  all  the  faota  and  circum- 
stances  as  they  existed^  and  show,  if  snch  was  the  tnith,  that 
the  suspicious  circumstances  can  be  accounted  for  consistently 
with  his  innocence,  and  he  fails  to  offer  such  proof,  the  natural 
conclusion  is,  that  the  proof,  if  produced,  instead  of  rebutting, 
would  tend  to  sustain  the  charge.  But  this  is  to  be  cautiously 
applied,  and  only  in  cases  where  it  is  manifest  that  proofs  are 
in  the  power  of  the  accused,  not  accessible  to  the  prosecution. 

To  the  same  head  may  be  referred  all  attempts  on  the  part  of 
the  accused  to  suppress  eyidence,  to  suggest  false  and  deceptiTe 
explanations,  and  to  cast  suspicion,  without  just  cause,  on  other 
persons:  all  or  any  of  which  tend  somewhat  to  prove  conscious- 
ness of  guilt,  and,  when  proved,  to  exert  on  influence  against 
the  accused.  But  this  consideration  is  not  to  be  pressed  too 
urgently;  because  an  innocent  man,  when  placed  by  circum* 
stances  in  a  condition  of  suspicion  and  danger,  may  resort  to 
deception  in  the  hope  of  avoiding  the  force  of  such  proofs. 
Such  was  the  case  often  mentioned  in  the  books,  and  cited  here 
yesterday,  of  a  man  convicted  of  the  murder  of  his  niece,  who 
had  suddenly  disappeared  under  circumstances  which  created  a 
strong  suspicion  that  she  was  murdered.  He  attempted  to  im- 
pose on  the  court  by  presenting  another  girl  as  the  niece.  The 
deception  was  discovered  and  naturally  operated  against  him» 
though  the  actual  appearance  of  the  niece  alive,  afterwards, 
proved  conclusively  that  he  was  not  guilty  of  the  murder. 

One  other  general  remark  on  the  subject  of  circumstantial 
evidence  is  Uiis:  that  inferences  drawn  from  independent 
sources,  different  from  each  other,  but  tending  to  the  same  con- 
clusion, not  only  support  each  other,  but  do  so  with  an  increased 
weight.  To  illustrate  this,  suppose  the  case  just  mentioned  of 
the  wad  of  a  pistol  consisting  of  part  of  a  ballad,  the  other 
part  being  in  the  pocket  of  the  accused;  it  is  not  absolutely  con- 
clusive that  the  accused  loaded  and  wadded  the  pistol  himself; 
he  might  have  picked  up  the  piece  of  paper  in  the  street.  But 
suppose  that  by  another  and  independent  witness  it  were 
proved  that  that  individual  purchased  such  a  ballad  at  his 
shop;  and  further,  from  another  fitness,  that  he  purchased  such 
a  pistol  at  another  shop.  Here  are  circumstances  from  different 
and  independent  sources,  bearing  upon  the  same  conclusion,  to 
wit,  that  the  accused  loaded  and  used  the  pistol;  and  they, 
therefore,  have  an  increased  weight  in  establishing  the  proof  of 
the  fact. 

I  will  conclude  what  I  have  to  say  on  this  subject,  by  a  refer- 
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ence  to  a  few  obyious  and  well-established  rules,  suggested  bj 
experience,  to  be  applied  to  the  reception  and  effect  of  ciicnm- 
stantial  evidence. 

The  first  is,  that  the  several  cironmstances  upon  which  the 
conclusion  depends  must  be  fully  established  bj  proof.  They 
are  facts  from  which  the  main  fact  is  to  be  inferred;  and  they 
are  to  be  proved  by  competent  evidence,  and  by  the  same  weight 
and  force  of  evidence  as  if  each  one  were  itself  the  main  fact  in 
issue.  Under  this  rule  every  circumstance  relied  upon  as  mate- 
rial is  to  be  brought  to  the  test  of  strict  proof;  and  great  care  is 
to  be  taken  in  guarding  against  feigned  and  pretended  circum- 
stances, which  may  be  designedly  contrived  and  arranged  so  as 
to  create  or  divert  suspicion,  and  prevent  the  discovery  of  the 
truth.  These,  by  care  and  vigilance,  may  generally  be  detected, 
because  things  are  so  ordered  by.  Providence— events  and  their 
incidents  are  so  combined  and  linked  together — that  real  occur- 
rences leave  behind  them  vestiges  by  which,  if  carefully  fol- 
lowed, the  true  character  of  the  occurrences  themselves  may  be 
discovered.  A  familiar  instance  is,  where  a  person  has  been 
slain  by  the  hands  of  others,  and  circumstances  are  so  arranged 
as  to  make  it  appear  that  the  deceased  committed  suicide.  In 
a  case  recorded  as  having  actually  occurred,  the  print  of  a 
bloody  hand  was  discovered  on  the  deceased.  On  examination, 
however,  it  was  the  print  of  a  left  hand  upon  the  left  hand  of 
the  deceased.  It  being  impossible  that  this  should  have  been 
occasioned  by  the  deceased  herself,  the  print  proved  the  pres- 
.ence  and  agency  of  a  third  person,  and  excluded  the  supposition 
of  suicide.  So  where  a  person  was  found  dead,  shot  by  a  pistol 
ball,  and  a  pistol  belonging  to  himself  was  found  in  his  hand, 
apparently  just  discharged,  indicating  death  by  suicide.  Upon 
further  examination  it  appearing  that  the  ball  which  caused  the 
mortal  wound  was  too  large  for  that  pistol,  the  conclusion  was 
inevitable  that  suicide  in  the  mode  suggested  must  have  been 
impossible. 

The  next  rule  to  which  I  ask  attention  is,  that  all  the  facts 
proved  must  be  consistent  with  each  other,  and  with  the  main 
fact  sought  to  be  proved.  When  a  fact  has  occurred,  with  a 
series  of  circumstances  preceding,  accompanying,  and  following 
it,  we  know  that  these  must  all  have  been  once  consistent  with 
each  other,  otherwise  the  fact  would  not  have  been  possible. 
Therefore,  if  any  one  fact  necessary  to  the  conclusion  is  wholly 
inconsistent  vrith  the  hypothesis  of  the  guilt  of  the  accused,  it 
breaks  the  ehain  of  circumstantial  evidence  upon  which  the  in« 
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ference  depends;  and  however  plausible  or  apparently  condn- 
eive  the  other  circumstances  may  be,  the  chaxgo  must  fail. 

Of  this  character  is  the  defense  usually  called  an  alibi;  that  is, 
that  the  accused  was  elsewhere  at  the  time  the  ofifonse  is  alleged 
to  have  been  committed.  If  this  is  true — ^it  being  impossible 
that  the  accused  shoidd  be  in  two  places  at  the  same  time — ^it  is 
a  fact  inconsistent  with  that  sought  to  be  proved,  and  excludes 
its  possibility. 

This  is  a  defense  often  attempted  by  contrivance,  suborna- 
tion, and  perjury.  The  proof,  therefore,  offered  to  sustain  it  is 
to  be  subjected  to  a  rigid  scrutiny,  because,  without  attempt- 
ing to  control  or  rebut  the  evidence  of  facts  sustaining  the 
charge,  it  attempts  to  prove  affirmatively  another  fact  wholly 
inconsistent  with  it;  and  this  defense  is  equally  available  if 
satisfactorily  established,  to  avoid  the  force  of  positive  as  of 
circumstantial  evidence.  In  considering  the  strength  of  the 
evidence  necessary  to  sustain  this  defense,  it  is  obvious  that  all 
testimony  tending  to  show  that  the  accused  was  in  another 
place  at  the  time  of  the  offense,  is  in  direct  conflict  with  that 
which  tends  to  prove  that  he  was  at  the  place  where  the  crime 
was  committed,  and  actually  committed  it.  In  this  conflict  of 
evidence,  whatever  tends  to  support  the  one  tends  in  the  same 
degree  to  rebut  and  overthrow  the  other;  and  it  is  for  the  jury 
to  decide  where  the  truth  lies. 

Another  rule  is,  that  the  circumstances  taken  together  should 
be  of  a  conclusive  natiure  and  tendency,  leading  on  the  whole 
to  a  satisfactory  conclusion,  and  producing  in  effect  a  reasona- 
ble and  moral  certainty,  that  the  accused,  and  no  one  else,  com- 
mitted the  offense  charged.  It  is  not  sufficient  that  they  create 
a  probability,  though  a  strong  one;  and  if,  therefore,  assuming 
all  the  facts  to  be  true  which  the  evidence  tends  to  establish, 
they  may  yet  be  accounted  for  upon  any  hypothesis  which  does 
not  include  the  guilt  of  the  accused,  the  proof  fails.  It  is  essen- 
tial, therefore,  that  the  circumstances  taken  as  a  whole,  and 
giving  them  their  reasonable  and  just  weight,  and  no  more, 
should  to  a  moral  certainty  exclude  every  other  hypothesis. 
The  evidence  must  establish  the  corpus  delicii,  as  it  is  termed,  or 
the  offense  committed  as  charged;  and,  in  case  of  homicide,  must 
not  only  prove  a  death  by  violence,  but  must,  to  a  reasonable 
C;xteut,  exclude  the  hypothesis  of  suicide,  and  a  death  by  the 
act  of  any  other  person.  This  is  to  be  proved  beyond  reason- 
able doubt. 

Then,  what  is  reasonable  doubt?    It  is  a  term  often  used, 
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probably  pretty  well  understood,  but  not  easilj  defined.  It  ia 
not  mere  possible  doubt;  because  everything  relating  to  human 
affairs,  and  depending  on  moral  evidence,  is  open  to  some  pos- 
sible or  imaginary  doubt.  It  is  that  state  of  the  case,  which, 
after  the  entire  comparison  and  consideration  of  all  the  evidence, 
leaves  the  minds  of  jurors  in  that  condition  that  they  can  not 
say  they  feel  an  abiding  conviction,  to  a  moral  certainty,  of  the 
truth  of  the  charge.  The  burden  of  proof  is  upon  the  prosecu- 
tor. All  the  presumptions  of  law,  independent  of  evidence,  are 
in  favor  of  innocence;  and  every  person  is  presumed  to  be  inno- 
cent until  he  is  proved  guilty.  If  upon  such  proof  there  is  rea- 
sonable doubt  remaining,  the  accused  is  entitled  to  the  benefit 
of  it  by  an  acquittal.  For  it  is  not  sufficient  to  establish  a  prob- 
ability, though  a  strong  one  arising  from  the  doctrine  of  chances, 
that  the  fact  charged  is  more  likely  to  be  true  than  the  contrary; 
but  the  evidence  must  establish  the  truth  of  the  fact  to  a  reason- 
able and  moral  certainty;  a  certainty  that  convinces  and  directs 
the  understanding,  and  satisfies  the  reason  and  judgment,  of 
those  who  are  bound  to  act  conscientiously  upon  it.  This  we 
take  to  be  proof  beyond  reasonable  doubt;  because  if  the  law, 
which  mostly  depends  upon  considerations  of  a  moral  nature, 
should  go  further  than  this,  and  require  absolute  certainty,  it 
would  ezdude  circumstantial  evidence  altogether. 

In  every  criminal  prosecution,  two  things  must  concur:  first, 
a  good  and  sufficient  indictment  in  which  the  criminal  charge  is 
sot  forth;  and  secondly,  such  charge  must  be  established  by 
the  legal  proof.  The  sufficiency  of  the  indictment,  in  substance 
and  form,  is  a  matter  of  law,  upon  which,  if  drawn  in  question, 
it  is  the  duty  of  the  court  to  give  an  opinion.  The  general 
rule  is,  that  no  person  shall  be  held  to  answer  to  a  criminal 
charge  until  the  same  is  fully  and  plainly,  substantially  and 
formally,  described  to  him.  A  good  indictment,  therefore,  is 
necessary,  independent  of  proof. 

This  indictment  contains  four  different  counts,  which  are 
four  different  modes  in  which  the  homicide  is  alleged  to  have 
been  committed. 

To  a  person  unskilled  and  unpracticed  in  legal  proceedings,  it 
may  seem  strange  that  several  modes  of  death,  inconsistent 
\ntii  each  other,  should  be  stated  in  the  same  document.  But 
it  is  often  necessary;  and  the  reason  for  it,  when  explained, 
will  be  obvious.  The  indictment  is  but  the  charge  or  accusa* 
tion  made  by  the  grand  jury,  with  as  much  certainty  and  pre* 
cision  as  the  evidence  before  them  will  warrant.    They  may  bo 
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well  satisfied  that  the  homicide  was  eonmutted,  and  yet  the 
evidence  before  them  may  leave  it  somewhat  doubtful  as  to  the 
mode  of  death;  but  in  order  to  meet  the  evidence  as  it  may 
finally  appear,  they  are  veiy  properly  allowed  to  set  out  the 
mode  in  different  counts;  and  then  if  any  one  of  them  is  proved, 
supposing  it  to  be  also  legally  formal,  it  is  su£5cient  to  support 
the  indictment. 

Take  the  instance  of  a  murder  at  sea;  a  man  is  struck  down, 
lies  some  time  on  the  deck  insensible,  and  in  that  condition  is 
thrown  overboard.  The  evidence  proves  the  oertainity  of  a 
homicide  by  the  blow,  or  by  the  drowning,  but  leaves  it  uncer- 
tain by  which.  That  would  be  a  fit  case  for  sevend  counts, 
charging  a  death  by  a  blow,  and  a  death  by  drowning,  and  per- 
haps a  third  alleging  a  death  by  the  joint  result  of  both  causes 
combined. 

It  may  perhaps  be  supposed,  that,  in  the  long  and  melan- 
choly history  of  criminal  jurisprudence,  a  precedent  can  be 
found  for  eveiy  possible  mode  in  which  a  violent  death  can  be 
caused;  and  it  is  safer  to  follow  precedents.  It  is  true  that 
these  precedents  are  numerous  and  various;  but  it  is  not  true, 
that,  amidst  new  discoveries  in  art  and  science  and  the  powers  of 
nature,  new  modes  of  causing  death  may  not  continuaUy  occur. 
The  powers  of  ether  and  chloroform  are  of  recent  discovexy. 
Suppose  a  person  should  be  forcibly  and  clandestinely  held, 
and  those  agents  applied  to  his  mouth  till  insensibility  and 
death  ensue.  Though  no  such  instance  ever  occurred  before^ 
the  guilty  agent  could  not  escape. 

Of  course,  I  do  not  mean  to  intimate  that  these  supposed  agen- 
cies were  used  in  the  present  instance,  but  allude  to  them  sim- 
ply by  way  of  illustration.    But  if  such  or  any  similar  new 
modes  of  occasioning  death  may  have  been  adopted,  they  ore 
clearly  within  the  law.    The  rules  and  principles  of  the  common 
law,  just  as  when  applied  to  steamboats  and  locomotives,  though 
these  have  come  into  existence  long  since  those  principles  were 
established,  are  broad  and  expansive  enough  to  embrace  all  new 
cases  as  they  arise.     If,  therefore,  a  homicide  is  committed  by 
any  mode  of  death,  which,  though  practiced  for  the  first  time» 
falls  within  these  principles,  and  it  is  charged  in  the  indictment 
with  as  much  precision  and  certainty  as  the  circumstances  of  the 
case  will  allow,  it  comes  within  the  scope  of  the  law,  and  is  pun* 
ishable. 

The  principle  is  well  stated  in  East's  Pleas  of  the  Grown,  c.  6, 
■ec.  13:  ''  The  manner  of  procuring  the  death  of  another  with 
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malice  is,  geneially  speaking,  no  otherwise  material  than  as  the  de- 
gree of  cruelty  or  deliberation  with  which  it  is  accompanied  may 
in  conscience  enhance  the  guilt  of  the  perpetrator;  with  this  reser- 
vation, however,  that  malice  must  be  of  corporal  damage  to  the 
party;  and,  therefore,  working  ux>on  the  fancy  of  another,  or 
treating  him  harshly  or  unkindly,  by  which  he  dies  of  fear  or 
grief,  is  not  such  a  killing  as  the  law  takes  notice  of;  but  he 
who  willfully  and  deliberately  does  any  act,  which  apparently 
endangers  another's  life  and  thereby  occasions  his  death,  shall, 
unless  he  clearly  prove  the  contrary,  be  adjudged  to  kill  him  of 
malice  prepense."  This,  the  author  proceeds  to  illustrate  by  a 
number  of  remarkable  and  peculiar  cases. 

In  looking  at  this  indictment,  we  find  that  the  first  count, 
after  the  usual  preamble,  charges  an  assault  and  a  mortal  wound 
by  stabbing  with  a  knife;  the  second,  by  a  blow  on  the  head 
with  a  hammer;  and  the  third,  by  striking,  kicking,  beating,  and 
throwing  on  the  ground. 

The  fourth  and  last  count,  which  is  somewhat  new,  it  will  be 
necessaiy  to  examine  more  particularly.  [Here  the  chief  justice 
read  the  fourth  count.  ] 

The  court  are  all  of  opinion,  after  some  consideration,  that 
this  is  a  good  count  in  the  indictment.  From  the  necessity  of 
the  case,  we  think  it  must  be  so,  because  cases  may  be  imagined 
where  the  death  is  proved,  and  even  where  remains  of  the  de- 
ceased are  discovered  and  identified,  and  yet  they  may  afford  no 
certain  evidence  of  the  form  in  which  the  death  was  occasioned; 
and  then  we  think  it  is  proper  for  the  jury  to  say  that  it  is  by 
means  to  them  unknown. 

We  have  already  seen  that  a  death  occasioned  by  grief  or 
terror  can  not  in  law  be  deemed  murder.  Murder  must  be 
committed  by  an  act  applied  to  or  affecting  the  person,  either 
directly,  as  by  inflicting  a  wound  or  laying  poison,  or  indi- 
rectly, as  by  exposing  the  person  to  a  deadly  agency  or  influ* 
ence,  from  which  death  ensues.  Here  the  count  charges  an 
assault  upon  the  deceased  (a  technical  term  well  understood  in 
the  law,  implying  force  applied  to  or  directed  towards  the  per- 
son of  another),  in  some  way  and  manner,  and  by  some  means, 
instruments,  and  weapons  to  the  juiy  unknown;  and  that  the 
defendant  did  thereby  willfully  and  maliciously  deprive  him  of 
life. 

The  rules  of  law  require  the  grand  jury  to  state  their  charge 
with  as  much  certainty  as  the  circumstances  of  the  case  will  per- 
mit; and  if  the  oifcumstanees  will  not  permit  a  fuller  and  mon 
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precise  statement  of  the  mode  in  which  the  death  is  occasioned, 
this  connt  conforms  to  the  rules  of  law.  I  am  therefore  in- 
stmcted  by  the  court  to  say,  that  if  you  are  satisfied  upon  the 
evidence  that  the  defendant  is  guilty  of  the  crime  charged,  this 
form  of  indictment  is  sufficient  to  sustain  a  conviction. 

We  now  come  to  consider  that  ground  of  defense  on  the  part 
of  the  defendant  which  has  been  denominated,  not  perhaps  with 
precise  legal  accuracy,  an  alibi;  that  is,  that  the  deceased  was 
seen  elsewhere  out  of  the  medical  college  after  the  time  when, 
by  the  theory  of  the  proof  on  the  part  of  the  prosecution,  he  is 
supposed  to  have  lost  his  life  at  the  medical  college.  It  is  like 
the  case  of  an  alibi  in  this  respect,  that  it  proposes  to  prove  a 
fact  which  is  repugnant  to  and  inconsistent  with  the  facts  con- 
stituting the  evidence  on  the  other  side,  so  as  to  control  the 
conclusion,  or  at  least  render  it  doubtful,  and  thus  lay  the 
ground  of  an  acquittal.  And  the  court  are  of  opinion  that  this 
proof  is  material;  for,  although  the  time  alleged  in  the  indict- 
ment is  not  material,  and  an  act  done  at  another  time  would 
sustain  it,  yet,  in  point  of  evidence,  it  may  become  material; 
and  in  the  present  case,  as  all  the  circumstances  shown  on  the 
other  side,  and  relied  upon  as  proof,  tend  to  the  conclusion  that 
Dr.  Parkman  was  last  seen  entering  the  medical  college,  and 
that  he  lost  his  life  therein,  if  at  all,  the  fact  of  his  being  seen 
elsewhere  afterwards  would  be  so  inconsistent  with  that  allega- 
tion, that,  if  made  out  by  satisfactory  proof,  we  think  it  would 
be  conclusive  in  favor  of  the  defendant. 

Both  are  affirmative  facts;  and  the  jury  are  to  decide  upon 
the  weight  of  the  evidence.  When  you  are  called  upon  to  con- 
sider the  proof  of  any  particular  fact,  you  will  consider  the  evi- 
dence which  sustains  it  in  connection  with  that  which  makes 
the  other  way,  and  be  governed  by  the  weight  of  proof.  Proof 
which  would  be  quite  sufficient  to  sustain  a  proposition,  if  it 
stood  alone,  may  be  encountered  by  such  a  mass  of  opposite 
proof  as  to  be  quite  overbalanced  by  it. 

In  the  ordinaiy  case  of  an  alibi,  when  a  party  charged  with  a 
crime  attempts  to  prove  that  he  was  in  another  place  at  the  time, 
all  the  evidence  tending  to  prove  that  he  committed  the  offense 
tends  in  the  same  degree  to  prove  that  he  was  at  the  place  when 
it  was  committed.  If,  therefore,  the  proof  of  the  alibi  does  not 
outweigh  the  proof  that  he  was  at  the  place  when  the  offense  was 
committed,  it  is  not  sufficient. 

There  is  one  other  point  remaining  to  which  it  is  necessaiy  to 
ask  your  attention;  and  that  is  the  evidence  of  ohaiaoter.    There 
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are  cases  ojf  circumstantial  evidence,  where  the  testimony  ad- 
duced for  and  against  a  prisoner  is  ^nearlj  balanced,  in  which  a 
good  character  may  be  very  important  to  a  man's  defense.  A 
stranger,  for  instance,  may  be  placed  under  circumstances  tend- 
ing to  render  him  suspected  of  larceny  or  other  lesser  crime. 
He  may  show,  that,  notwithstanding  these  suspicious  circum- 
stances, he  is  esteemed  to  be  of  perfectly  good  character  for 
honesty  in  the  community  where  he  is  known;  and  that  may  be 
sufficient  to  exonerate  him.  But  where  it  is  a  question  of  great 
and  atrocious  criminality,  the  commission  of  the  act  is  so  un- 
usual, so  out  of  the  ordinary  course  of  things  and  beyond  com- 
mon experience;  it  is  so  manifest  that  the  offense,  if  perpetrated, 
must  have  been  influenced  by  motives  not  frequently  operating 
upon  the  human  mind;  that  evidence  of  character,  and  of  a  man's 
habitual  conduct  under  common  circumstances,  must  be  consid- 
ered far  inferior  to  what  it  is  in  the  instance  of  accusations  of  a 
lower  grade.  Against  facts  strongly  proved,  good  character  can 
not  avail.  It  is  therefore  in  smaller  offenses,  in  such  as  relate  to 
the  actions  of  daily  and  common  life,  as  when  one  is  charged 
with  pilfering  and  stealing,  that  evidence  of  a  high  character  for 
honesty  will  satisfy  a  jury  that  the  accused  is  not  likely  to  yield 
to  so  slight  a  temptation.  In  such  case,  where  the  evidence  ia 
doubtful,  proof  of  character  may  be  given  with  good  effect. 

But  still,  even  with  regard  to  the  higher  crimes,  testimony  of 
good  character,  though  of  less  avail,  is  competent  evidence  to 
the  jury,  and  a  species  of  evidence  which  the  accused  has  a 
right  to  offer.  But  it  behooves  one  charged  with  an  atrocious 
crime  like  this  of  murder  to  prove  a  high  character,  and,  by 
strong  evidence,  to  make  it  counterbalance  a  strong  amount  of 
proof  on  the  part  of  the  prosecution.  It  is  the  privilege  of  the 
accused  to  put  his  character  in  issue  or  not.  If  he  does,  and 
offers  evidence  of  good  character,  then  the  prosecution  may 
give  evidence  to  rebut  and  counteract  it.  But  it  is  not  com- 
petent for  the  government  to  give  in  proof  the  bad  character  of 
the  defendant,  unless  he  first  opens  that  line  of  inquiry  by  evi- 
dence of  good  character. 

Prisoner  must  Challenge  Pbremftorilt  bxvobb  Jubob  la  ExAJinrED  as 
to  hifl  bias,  in  Massachasetts,  or  his  right  is  gone:  CommonweaUh  v.  Ro^er$^ 
41  Am.  Deo.  458,  and  note.  The  principal  case  is  cited  to  the  same  point  in 
CommonweaUh  v.  MeElhaney,  111  Mass.  440. 

Frboonoxivxd  Ofikion  or  Bus  or  Juror  as  groiind  of  challenge:  See  the 
note  to  SmiUh  v.  Eatnes,  36  Am.  Dec.  521,  where  this  sabjeot  is  diBcossed; 
See  alio  Lohmn  v.  People,  49  Id.  340,  and  other  oaaet  dtad  in  the  not* 
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OpiNiosrs  or  Jubok  as  to  Capital  Puvishicuit,  whether  suffident  to 
qualify  in  capttftl  caae:  See  the  note  to  Smith  v.  EameSt  36  Am.  Dec.  532. 

ViBW  or  Pbisujses  ix  Case  of  Homicide  may 'be  allowed:  CommonMoeaUh 
▼.  Knapp,  20  Am.  Deo.  491. 

Opinions  of  Witnesses  on  Question  of  Handwettino  as  evideDoe:  See 
People  V.  Spooner,  43  Am.  Dec.  672;  Cochran  v.  BniUerfiM,  45  Id.  863;  Ifoy 
V.  State,  Id.  548,  and  cases  cited  in  the  notes  thereto.  An  opinion  of  a  wit- 
ness skilled  in  handwriting  that  all  the  words  in  a  note  were  written  at  the 
same  time  is  within  the  legitimate  province  of  expert  testimony:  Quinnga- 
mond  Bank  v.  Hobibe,  1 1  Gray,  257>  citing  the  principal  case.  Bat  in  JeweU 
V.  Draper^  6  Allen,  435,  it  was  held  that  the  opinion  of  an  expert  that  eertain 
words  in  a  written  agreement  were  interpolated  after  it  was  signed,  fonnad 
from  the  situation  and  crowded  appearance  of  the  words,  was  inadmissible, 
because  that  was  a  matter  upon  which  the  jury  could  judge  as  well  as  the 
witness,  and  Commonioealth  v.  Webster  was  referred  to  as  showing  the  true  dis- 
tinction between  what  is  and  what  is  not  a  proper  subject  for  expert  testi- 
mony. A  witness  professing  to  be  acquainted  with  a  party's  hsndwriting, 
and  testifying  that  in  his  opinion  the  party's  pretended,  signature  to  a  note 
is  not  genuine,  may  be  cross-examined  as  to  other  genuine  signatures  of  the 
party  to  test  his  knowledge:  Melvin  v.  Hodges,  71  HI.  426. 

ExpEBT  may  Grv^E  Reasons  fob  his  Opinion  as  to  the  genuineness  d  the 
signature  to  a  will:  Demerritt  v.  BandcUl,  116  Mass.  332;  or  for  his  opinion 
upon  any  other  question  as  to  which  expert  testimony  is  competent:  Kekh  t. 
Lothrop,  10  Cush.  457;  Ilawkim  ▼.  FaU  River,  119  Ma».  94^  all  citing  ths 
principal  case. 

MuBDER  AND  Manslauohteb,  What  CONSTITUTE  respectively,  and  how 
distinguished:  See  the  note  to  Whit^ord  v.  Commonioealth,  18  Am.  Dec  771; 
Bovoer  v.  State,  32  Id.  325;  Anthony  r.  State,  33  Id.  143;  State  v.  Hoover,  34 
Id.  383;  State  v.  Hill,  Id.  396;  Slaughter  v.  Commonwealth,  37  Id.  638;  State 
Y.  ScoU,  42  Id.  148;  Commonwealth  v.  York,  43  Id.  373;  McWhirt^s  due,  46 
Id.  196;  McDamel  v.  State,  47  Id.  93;  StaU  y.  Smith,  Id.  589;  Stale  v.  HU- 
dreth,  51  Id.  364;  Sutdife  v.  State,  Id.  459,  and  notes. 

Malice  Distinouishino  Mubdeb  fbom  Manslauohteb,  what  constitutes: 
See  ComnumweaUh  y.  York,  43  Am.  Deo.  373;  MeWhiH's  Com,  46  Id.  196, 
end  notes. 

Malice  is  Implied  fbom  Ant  Dslzbkbatb  ob  Cbubl  Act,  howeYsr  sud- 
den: MeWhiri*8  Case,  46  Am.  Dec  196. 

EvEBT  Intentional  Homicide  is  Pbbsumed  Malicious,  and  Onus  to 
show  extenuation  or  justification  is  on  the  defendant  unless  it  appears  from 
the  proof  of  the  killing:  Commonwealth  v.  York,  43  Am.  Dec  373;  Me  Whirls 
Case,  46  Id.  196;  McDaniel  v.  State,  47  Id.  93;  State  v.  Hildreth,  51  Id.  364, 
and  notes.  That  the  burden  is  on  the  prisoner  to  mitigate  or  excuse  such  a 
homicide,  is  a  point  to  which  the  principal  case  is  cited  in  Silvus  y.  State,  22 
Ohio  St.  90,  100.  But  where  excuse  or  justification  appears  from  the  proof 
ofiered  by  the  prosecution  or  the  circxmiBtances  attending  the  killing,  the  bur- 
den of  proof  is  not  shifted  from  the  proseccution:  Commonwealth  v.  McKie,  1 
Gray,  65. 

Willful  Use  of  Deadly  Weapon  without  excuse  or  provooation,  in  suoh 
a  manner  as  to  imperil  life,  is  almost  universally  recognized  as  showing  a 
felonious  intent:  Wellar  v.  People,  30  Mich.  21,  citing  the  principal  case  aa 
one  **  the  rulings  of  which  have  been  regarded  as  going  beyond  law  in  sevsr- 
ity."    See  State  v.  SeoU,  42  Am.  Dec.  148;  Shorter  v.  People,  51  Id.  286. 
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PBOyOCATION  MlTIGATIirO  HOMICIDE  FROM   MURDEB  TO  MaXTSLAUOHTEB, 

what  is  or  is  not  sufficient:  See  Anthony  v.  StcUe^  33  Am.  Deo.  143;  State  v. 
Ilillf  34  Id.  396;  StcUe  v.  Johnsm,  35  Id.  742;  SlaughUr  v.  CommojvweaUht 
37  Id.  638;  State  v.  ScoU,  42  Id.  148;  McWhMe  Case,  46  Id.  106;  McDaniel 
T.  iStcUe,  47  Id.  93. 

Words  Only  not  Sutfioixnt  Pboyogation  to  mitigate  an  int^Ational 
homicide  to  manslaughter:  State  v,  HUl,  34  Am.  Dec  396;  ComnumweaUh  t 
York,  43  Id.  373. 

Homicide  in  Mutual  Combat  is  Manslauohtsb,  when,  and  when  murders 
See  StaU  v.  hUdreth,  51  Am.  Dec.  364;  State  v.  Scott,  42  Id.  148.  See  also 
Shorter  v.  People,  51  Id.  286. 

Deubebation  for  ant  Particular  Length  or  Time  not  necessary  to  oon« 
stitute  malice  aforethought,  or  the  premeditation  required  to  render  a  killing 
murder  in  the  first  degree:  See  Whiitford  v.  CommonvoeaUh,  18  Am.  Dec  771* 
and  note;  Anthony  v.  State,  33  Id.  143. 

Circumstantial  Evidence,  to  Justift  Contiction  in  a  criminal  case,  need 
not  be  so  condnsive  as  to  exclude  every  possibility  of  the  defendant's  Inno* 
oence:  Findley  y.  State,  36  Am.  Dec.  657;  Sumner  r.  State,  Id.  561;  Common^ 
wealth  V.  Goodwin,  14  Gray,  57,  citing  the  principal  case.  The  evidence 
must,  however,  be  such  as  to  establish  the  prisoner's  guilt  to  a  reasonable 
moral  certainty,  and  must,  as  a  whole,  be  inoonsisteDt  with  any  reaaonaUe 
hypothesis  of  his  innocence:  Sumner  v.  State,  mpra;  People  ▼.  Williams,  83 
C^l.  283;  Connmcnwealth  v.  Goodwin,  14  Gray,  57;  People  v.  Lambert,  5  Mich. 
367,  citing  CommowweaM  v.  Webster,  See  also  Hipp  v.  Stale,  33  Am.  Deo. 
463.  It  must  be  of  such  character  and  strength  that  nothing  but  the  defend* 
ant's  guilt  can,  in  the  natural  order  of  things,  be  deduced  from  it:  People  ▼. 
Lambert,  eupra.  But  if  it  produces  in  the  minds  of  the  jury  a  conviction  of 
the  defendant's  guilt  beyond  a  reasonable  doubt,  it  is  enough:  IhuUey  v. 
State,  36  Am.  Dec.  557;  People  v.  Kelly,  28  Cal.  426;  although  it  may  not  be 
such  as  to  render  it  impossible  that  the  crime  could  have  been  committed  by 
another:  iindley  v.  Stale,  supra.  Every  independent  material  fact  in  the 
chain  or  series  of  facts  or  circumstances  relied  upon  to  procure  a  conviction 
must,  however,  be  thus  established  beyond  a  reasonable  doubt:  Sumner  v. 
Slate,  36  Am.  Dec.  561 ;  People  v.  Phipps,  39  Cal.  333,  also  citing  the  prin« 
cipal  case.  In  Campbell  v.  StcUe,  10  Tex.  App.  565,  a  charge,  based  upon  the 
opinion  in  Commonwealth  v.  Webster,  to  the  effect  that  where  circumstantial 
evidence  is  relied  on  for  the  prosecution  in  a  criminal  case,  each  fact  in  the 
chain  from  which  the  main  fact  is  to  be  inferred  must  be  proved  by  competent 
evidence  beyond  a  reasonable  doubt,  and  that  the  facts  constituting  such 
chain  must  be  consistent  with  each  other  and  with  the  main  fact,  and  must, 
beyond  any  reasonable  doubt,  exclude  every  other  hypothesis  but  tliat  of 
guilt,  was  held  to  be  at  least  sufficiently  favorable  to  the  prisoner.  The 
/actum  of  the  crime,  the  corpus  delicti,  must  be  proved  beyond  a  reasonable 
doubt:  Commonwealth  v.  Fork,  43  Am.  Dec.  373.  In  Edmonds  v.  State,  34 
Ark.  747y  the  principal  case  is  cited  to  the  point  that,  in  the  absence  of  direct 
proof,  the  identity  of  the  remains  supposed  to  be  those  of  the  person  alleged 
to  have  been  murdered  may  be  established  by  circumstantial  evidence. 

Absence  of  Evidence  on  the  Part  of  the  Defendant  tending  to  dis- 
prove some  of  the  circumstances  against  him  should  have  no  weight  with  th« 
Jury  if  they  are  not  satisfied  of  his  guilt,  from  all  the  circumstances  proved, 
beyond  a  reasonable  doubt:  Findley  v.  Stale,  36  Am.  Dec.  557.  The  abeenoe 
of  snch  exculpatory  proof  ia  not  to  be  taken  into  the  aoconnt,  at  least  nntil  a 
Am.  Dko.  Yoito  LII'ltT 
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pnima/jKSe  cms  is  made  out  in  favor  of  the  indictment:  Commonwealth  r. 
Hardimani  0  Gray,  137,  citing  CommonweaJUh  v.  JVebsUr, 

DzronnoN  oy  '*  Reasonable  Doubt**  given  in  the  principal  case  is  ap. 
proved  in  Miles  v.  UniUd  States,  103  U.  S.  312;  Schmidt  v.  New  York  etc, 
Ins.  Co.,  1  Gray,  634;  People  v.  Strong,  30  Cal.  155;  People  v.  Ashe,  44  Id. 
290.  In  People  v.  Strong,  supra,  Currey,  C.  J.,  says  that  it  is  *'  probably  the 
most  satisfactory  definition  ever  given  to  the  words  '  reasonable  doubt '  in  any 
oasA  known  to  criminal  jarispmdence." 

Description  or  Mode  op  CoMMnmro  Oppekse  in  Ixdictmekt  for  mur- 
der: See  State  v.  Owen,  4  Am.  Dec.  671;  Territory  v.  McFarlane,  6  Id.  706j 
White  V.  Commonwealth,  6  Id.  443.  An  indictment  charging  a  homicide  to 
have  been  committed  "in  some  way  and  manner  and  by  some  means,  instm- 
ments,  and  weapons  to  the  jary  unknown,**  where  the  mode  of  effcting  the 
death  can  not  be  described  with  greater  certainty,  is  sufficient:  Edmonds  v. 
State,  34  Ark.  724;  Cox  v.  People,  80  N.  Y.  516;  PeopU  v.  Cronin,  34  Cal. 
201,  210,  all  approving  and  following  the  principal  case.  The  case  ia  cited 
on  the  same  point  also  in  Commonwealth  v.  Strangford,  112  Mass.  292,  where, 
upon  similar  principles,  an  indictment  under  the  statute  for  fraudulently 
concealing  mortgaged  personalty,  describing  it  as  a  ' '  large  quantity  of  ready- 
made  clothing,**  etc.,  the  whole  of  the  value  of  a  certain  sum,  etc.,  and  aa 
having  been  mortgaged  by  the  defendants  to  a  person  named  by  a  deed  of  a 
certain  date,  and  alleging  that  the  jurors  can  not  more  particularly  describe 
it,  was  held  sufficient.  As  to  the  utility  and  necessity  of  charging  an  offense, 
particularly  murder,  in  different  counts  so  as  to  describe  the  different  possi- 
ble modes  of  committing  it,  the  principal  case  is  cited  in  Commonwealth  ▼• 
DemarteaUf  16  Gray,  12. 

That  Person  Alleged  to  have  been  Mubdersd  is  Still  Alive,  or 
was  seen  alive  after  the  time  of  the  alleged  murder,  is  in  the  nature  of  a  de- 
fense of  alibi,  and  the  burden  of  proof  is  on  the  prisoner  after  the  death  ia 
established  prima  facie  by  the  identification  of  the  remains:  State  v.  Vincent, 
24  Iowa,  670.  Similarly  in  the  case  of  an  attempt  to  prove  an  alibi  for  the 
prisoner:  State  v.  Kline,  54  Id.  186,  citing  the  principal  case.  But  in  either 
case  a  preponderance  of  evidence  in  favor  of  the  defense  is  sufficient,  and  if 
upon  the  whole  case  a  reasonable  doubt  exists  as  to  the  defendant's  guilt,  he 
must  be  acquitted:  Id. 

Evidence  op  Good  CHARACTEit  op  Prisoner  Indicted  for  Murder,  ad- 
missibility of:  See  McDaniel  v.  Stale,  47  Am.  Dec.  93.  That  the  prisoner 
may  in  a  capital  case,  as  well  as  in  any  other,  introduce  evidence  of  his  good 
character,  and  that  the  jury  are  to  give  it  the  weight  to  which  it  is  entitled 
in  the  light  of  the  other  evidence,  is  a  point  to  which  the  principal  case  is 
cited  in  People  v.  Oarbutt,  17  Mich.  27.  So  where  the  defense  is  insanity: 
Jlopps  V.  People,  31  111.  388.  In  Cancemi  v.  People,  10  N.  Y.  501,  506,  evi- 
dence  of  good  character  in  capital  cases  was  held  entitled  to  as  much  weight 
as  in  other  criminal  cases  of  lower  grade,  its  value  as  tending  to  show  inno- 
cence depending,  not  upon  the  grade  of  the  offense,  but  upon  the  circumstances 
of  the  case,  repudiating  the  doctrine  laid  down  in  Commonwealth  v.  Webber, 
Referring  to  this  case,  Strong,  J.,  says  it  "  was  a  very  peculiar  case,  in  which 
evidence  of  character  may  have  been  entitled  to  but  little  consideration;  but," 
says  he,  "I  do  not  find  the  doctrine  advanced  in  any  other  case.**  In  Har* 
rington  v.  StaJtc,  19  Ohio  St.  204,  268,  the  principal  case  is  disapproved,  and 
Cancemi  v.  People  approved,  on  this  point;  and  White,  J.,  referring  to  Com* 
monweaUh  v.  Webster,  says:  **  That  case  was  peculiar  in  its  circnmstanoee; 
and  we  may  here  remark,  that  it  is  unsafe  as  a  general  rule,  and  often  calmi« 
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lated  to  mislead,  to  adopt  a  charge  prepared  for  a  particular  case  and  give  it 
as  a  rale  of  law  to  guide  juries  iu  weighing  eTidence  in  other  cases,  dissimilar 
in  their  circumstances.  The  distinction  taken  in  Webtter^i  Com^  as  to  the 
weight  that  may  be  given  to  proof  of  good  character,  between  cases  where 
the  charge  is  for  crime  of  a  higher  and  where  it  is  of  a  lower  grade,  we  hare 
not  found  recognized  in  any  other  case;  while  its  correctness  has  been  de]«.ed 
by  the  court  of  appeals  of  New  York:  Caneend  v.  Peoj^,  16  N.  Y.  501." 
In  CommonweaUh  v.  0*Brien,  119  Mass.  345,  the  principal  case  is  cited  to  the 
point  that  the  proeecntion  can  not  attack  the  character  of  one  accused  of 
crime  until  he  puts  his  character  in  eyidence,  and  then  can  not  do  so  by  proof 
of  particular  acts. 


Jenkins  v.  Spooneb. 

[5  OusHOia,  410.] 
Pbomiu  to  Pat  fob  Half  or  New  Partition  Wall,  made  to  the  owner 
of  one  of  two  adjoining  lots  upon  his  erecting  the  same,  by  the  husband 
of  a  eettui  que  tnut  of  the  other  lot,  in  case  the  promisor  shall  have  any 
occasion  to  use  the  wall  for  a  different  purpose  from  the  old  wall,  is  per- 
sonal only  and  to  be  strictly  construed,  and  the  husband  does  not  become 
liable  on  his  promise  where  he  and  his  wife  assent  to  a  conveyance  of 
their  lot  by  the  trustees  to  a  third  person  who  afterwards  makes  a  differ- 
ent use  of  the  wall. 

Action  to  recover  half  the  expenses  of  building  a  certain  par- 
tition wall.  It  appeai*ed  that  the  plaintiff  was,  in  1832,  the 
owner  of  one  of  two  adjoining  lots,  and  that  the  title  to  the 
other  lot  was  vested  in  trustees  for  the  benefit  of  the  defendant's 
wife  under  a  marriage  settlement,  though  it  seems  that  the  state 
of  the  title  to  the  latter  lot  was  not  then  known  to  the  defend- 
ant. The  plaintiff,  wishing  to  build  a  new  wall  on  the  boundary 
line  to  replace  the  old  walls  then  existing,  wrote  a  letter  to  the 
defendant,  proposing  to  build  the  same  so  as  to  be  six  incheson 
each  lot,  and  the  defendant  answered,  acceding  to  the  proposi- 
tion if  it  could  be  done  without  subjecting  him  to  "present  ex- 
pense "  and  agreeing  to  pay  for  one  half  of  the  wall  if  at  any 
future  time  he  should  "  have  occasion  to  use  it  for  any  other 
purpose  than  the  present  one  is  used."  The  defendant  never 
made  any  different  use  of  the  wall.  But  in  1845  the  trustees 
conveyed  the  lot  to  one  Batchelder,  the  defendant  and  his  wife 
assenting  to  the  conveyance  by  signing  and  sealing  the  same, 
the  deed  making  no  mention  of  the  wall,  and  Batchelder  subse- 
quently made  a  new  and  different  use  of  the  wall.  The  court 
below  held  that  such  use  did  not  make  the  defendant  liable  to 
pay  for  half  the  wall.  Verdict  for  the  defendant.  Exception! 
by  the  plaintiff. 
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W.  WBiard,  for  the  plaintiff. 
E,  Blahey  for  the  defendant. 

By  Court,  Shaw,  G.  J.  Supposing  the  promise  contained  in 
defendant's  letter,  in  answer  to  the  plaintiff's  proposition,  to  be 
made  on  a  good  consideration,  the  defendant  not  being  the 
owner  of  the  land,  and  having  bat  a  remote  and  contingent  in- 
terest in  it,  the  promise  was  purely  personal  and  must  be  con- 
etrued  strictly  according  to  its  terms:  Spencer  v.  MarrioUy  1 
IBam.  &  Cress.  457.  Such  a  promise  to  pay  for  the  wall,  in  any 
contingency,  was  not  asked  for  by  the  plaintiff's  letter,  and  the 
Imrgain  without  it  would  probably  have  been  a  beneficial  one  to 
the  plaintiff,  because  it  would  have  enabled  him,  without  build- 
ing a  more  ezpensiye  wall  than  he  must  have  built  on  his  own 
land,  to  gain  half  a  foot  of  land  in  the  whole  line.  It  is  also 
<|uite  probable  that  the  plaintiff  made  his  proposal  under  a  be- 
lief that  the  defendant  was  the  owner  of  the  land;  and  he  seems 
to  have  expected  nothing  more  than  a  liceuse  to  erect  the  one 
iialf  of  the  wall  on  the  trust  estate,  which  he  did  do  and  had  the 
l)enefit  of  it.  But  by  thus  building  on  the  land  of  another, 
^tbout  a  stipulation  for  leave  to  remove  it,  the  wall  became 
the  property  of  the  owner  of  the  soil  on  which  it  was  built. 

Considering  the  stipulation  in  the  defendant's  letter  as  a 
promise  upon  a  legal  consideration,  it  was  personal,  conditional* 
and  to  be  construed  stricUy;  and  the  court  are  of  opinion,  that 
the  act  of  the  defendant,  in  joining  with  his  wife  in  a  deed  ex- 
pressing their  assent  to  a  conveyance  by  the  trustees,  was  not 
making  use  of  the  wall  upon  any  occasion  or  for  any  purpose 
of  his  own,  within  the  meaning  and  terms  of  the  promise  relied 
on,  and  that  the  direction  of  the  judge  of  the  court  of  common 
pleas  was  right. 

Exceptions  overruled. 

CoNTBiBunoir  to  Bttildino  of  Pabtt  wail  bt  Adjaobkt  Owxnt:  See 
€JumpbeU  v.  Jfener,  8  Am.  Deo.  570. 


Gabdneb  v.  Gabdneb. 

[6  OuBHliio,  483.1 

C^aAVTOB*^  Namb  Signed  to  Debd  bt  Tbold  Pbbsoh  nr  his 

with  his  yerbal  assent,  with  the  addition  "by  G.,**  the  penwn  "JgwlMg^ 
ii  Biiffioient  without  an  authority  nnder  aeal  to  the  pencm  ao  algBiqg,  be* 
^4mnae  it  is  deemed  the  grantor's  own  act. 
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Wbtp  of  entry  to  foreclose  a  mortgage.    The  only  qnestion  in. 

the  case  was  as  to  the  sufficiency  of  a  certain  conveyance  from. 

one  Polly  Gwinn,  under  which  the  demandant  claimed.    It  ap-^ 

peared  that  when  the  conveyance  was  executed  the  said  Polly'a 

daughter,  Mary  G.  Gkurdner,  offered  to  sign  for  her  mother,  to 

which  the  latter  assented,  and  the  name  was  accordingly  written^ 

**  Polly  Gwinn»  by  Maiy  G.  Gardner/'  in  the  presence  of  said 

Polly  and  of  the  attesting  witnesses.    Conditional  judgment  tor 

the  demandant. 

f 

C7.  Bunker t  for  the  demandant. 
T.  O.  Coffin,  for  the  tenant. 

By  Court,  Shaw,  C.  J.    The  only  question  is  u^n  the  suffix 
ciency  of  the  execution  of  a  mortgage  deed,  as  a  good  and  valid 
deed,  of  Polly  Gwinn.     The  execution  of  the  deed  is  objectedl 
to,  on  the  ground  that  when  a  deed  is  executed  by  an  agent  or* 
attorney,  the  authority  to  do  so  must  be  an  authority  of  as  high  ^ 
a  nature,  derived  from  an  instrument  under  the  seal  of  th&^ 
grantor.    This  is  a  good  rule  of  law,  but  it  does  not  apply  to 
the  present  case.    The  name  being  written  by  another  hand,  ixk 
the  presence  of  the  grantor,  and  at  her  request,  is  her  act.    The^^ 
disposing  capacity,  the  act  of  mind,  which  are  the  essential  andi 
efficient  ingredients  of  the  deed,  are  hers,  and  she  merely  uses* 
the  hand  of  another,  through  incapacity  or  weakness,  instead 
of  her  own,  to  do  the  physical  act  of  making  a  written  sign.. 
Whereas,  in  executing  a  deed  by  attorney,  the  disposing  power,, 
though  delegated,  is  with  the  attorney,  and  the  deed  takes  efieci 
from  his  act;  and  therefore  the  power  is  to  be  strictly  examined 
and  construed,  and  the  instrument  conferring  it  is  to  be  proved- 
by  evidence  of  as  high  a  nature  as  the  deed  itself.    To  hold  other* 
wise  would  be  to  decide,  that  a  person  having  a  clear  mind  and- 
full  capacity,  but  through  physical  inability  incapable  of  making- 
a  mark,  could  never  make  a  conveyance  or  execute  a  deed;  for 
the  same  incapacity  to  sign  and  seal  the  principal  deed  would 
prevent  him  from  executing  the  letter  of  attorney  under  seal. 

It  appears  to  us,  that  the  distinction  between  writing  one'a 
name  in  his  presence  and  at  his  request,  and  executing  a  deed 
by  attorney,  is  obvious,  well  founded,  stands  on  satisfactoiy  rea-^ 
sons,  and  is  w^  sustained  by  authorities;  Ball  v.  DunsierviUe^ 
4  T.  R.  313;  The  King  v.  Longnar,  1  Nev.  &  M.  576;  S.  C,  4 
Bam.  k  Adol.  647;  2  Greenl.  Ev.,  sec.  295.  We  think  the  deed 
was  well  executed  by  Polly  Gwinn;  and  judgment  must  therefora 
stand  for  the  demandant 
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Orantob^i  Nim  Sionxd  to  Died  bt  Thiro  PXRaoK  nr  his  Prbssncb, 
and  by  his  direction,  is  m  Talid  and  binding  as  if  written  bj  the  grantor  him- 
fielf :  Wood  ▼.  Goodridge,  post;  Jansey  v.  McCahUl,  22  GaL  665;  M%Utual  Bene- 
fit  Lift  Ins,  Co,  V.  Brown,  30  N.  J.  Eq.  202,  both  citing  Oardner  ▼.  Gardner, 
In  a  note  by  the  learned  reporter  to  Mutual  Ben^  L\ft  Ins,  v.  Brown,  suprct, 
tlio  doctrine  of  the  principal  caae  on  this  point  is  shown  to  be  amply  supported 
by  authority. 

The  principal  case  is  cited  incidentally  to  the  same  point  in  Martin  ▼. 
Ma^ire,  7  Gray,  179,  where  it  is,  therefore,  held,  that  producing  and  read- 
ing a  deed  in  evidence  is  not  an  admission  or  assertion  of  the  gennineness  of 
the  handwriting  of  the  signature.  In  Bums  v.  Ly*»de,  6  Alien,  309,  the  case 
is  also  cited  as  correctly  stating  the  distinction  betveeu  acts  done  by  an  agent 
in  the  presence  and  by  the  direction  of  the  principal  and  acts  done  in  his  ab- 
sence, the  former  being  regarded  as  the  principal's  own  acts,  and  therefore  not 
requiring  that  they  should  purport  to  be  executed  by  attorney,  while  it  is 
otherwise  as  to  the  latter.  That  deed  executed  by  one  partner,  in  a  firm  name, 
in  the  presenc^and  with  the  assent  of  his  copartner,  binds  the  latter  as  being 
his  inmiediate  apt,  see  Hart  ▼.  Withers,  21  Am.  Deo.  382;  Hck^om  ▼.  Bojfer, 
80  Id.  300,  and  notes. 


Hubby  v.  Hubby. 

[5  GusHXiro,  616.] 

DiuviBT  OF  Chattel  Moktoage  to  Onb  or  Thbeb  Mobtqaoeis  named 
therein,  though  surh  delivery  is  stated  to  be  for  the  use  of  such  mort- 
giagee  only,  is  good  as  to  all,  notwithstanding  the  fact  that  the  mortgafje 
shows  on  its  face  that  it  was  given  to  secure  the  payment  of  three  sev- 
eral sums  to  the  several  mortgagees. 

Tbespass  for  taking  and  carrying  away  certain  personal  prop- 
erty. The  defendant  justified  as  mortgagee  of  the  property^ 
under  a  mortgage  from  the  plaintiff  to  the  defendant,  and  Han<« 
nah  and  William  Hubby,  which  mortgage  was  offered  in  evi- 
dence. It  was  expressed  to  be  for  a  certain  consideration  paid 
by  each  of  the  mortgagees,  and  was  conditioned  for  the  pay- 
ment  of  several  sums  to  be  paid  to  each  of  .them.  The  plaintiff 
claimed  that  the  mortgage  was  neyer  delivered  to  Hiram  Hubby, 
or  to  any  one  for  him,  and  offered  evidence  to  show  that  it  was 
delivered  to  Hannah  Hubby  for  her  benefit  only.  The  judge 
admitted  the  evidence,  and  held  that  the  plaintiff  might  show, 
as  claimed,  that  the  mortgage  was  never  delivered  to  the  de- 
fendant, or  to  any  one  for  his  benefit.  Verdict  for  the  plaintiff; 
exceptions  by  the  defendant. 

J,  Wolcoit^  for  the  defendant. 
E,  Merwin,  for  the  plaintiff. 

By  Court,  Shaw,  C.  J.  The  plaintiff  in  the  present  case  con* 
tends  that  the  deed  in  question  could  not  operate  as  a  deed  to 
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the  def endanty  on  the  ground  that  it  has  never  been  deliTered, 
eo  as  to  inure  by  way  of  deed  to  him.  If  the  deed  was  a  yalid 
mortgage  from  the  plaintiff  to  the  defendant,  it  affords  a  com« 
plete  justification  to  him  for  taking  possession  of  the  goods, 
there  being  no  intimation  that  they  have  been  redeemed. 

The  evidence  not  being  stated,  it  is  a  little  difficult  to  under- 
stand precisely  what  the  case  was  upon  which  the  court  instructed 
the  jury.  As  we  understand  the  report,  it  was  thus :  To  avoid  the 
effect  of  his  mortgage  deed,  the  plaiatiff  insisted  that  the  same, 
though  formally  executed  by  him,  was  never  delivered  to  Hiram 
Hubby,  or  to  any  one  else  for  his  benefit,  and  offered  evidence 
tending  to  show  that  it  was  delivered  to  Hannah  Hubby  by  the 
plaintiff,  the  mortgagor,  after  it  was  recorded,  for  her  benefit 
only.  To  this  the  defendant  objected,  on  the  ground  that  if  it 
was  delivered  to  any  one  of  the  mortgagees,  such  would  be  in 
law  a  sufficient  deliveiy  to  all  the  mortgagees. 

The  evidence  was  admitted;  but  not  being  stated,  we  are  to 
assume  that  it  conformed  to  the  offer,  and  that  the  plaintiff 
proved  by  a  witness  that  at  the  time  of  the  deliveiy  of  the  deed 
to  Hannah,  the  grantor  used  words  to  the  effect  that  he  deliv- 
ered it  to  her  for  her  use,  or  for  her  use  only.  This  is  confirmed 
by  the  ruling  of  the  judge,  that  as  this  jdeed,  though  made  to 
three  mortgagees,  was  made  to*  secure  a  several  debt  due  to  each 
of  them,  it  was  competent  for  the  plaintiff  to  show  that  it  was 
never  delivered  to  Hiram  Hubby,  or  to  any  one  for  his  benefit. 

As  we  understand  the  instruction,  this  court  can  not  concur  in 
the  opinion.  The  instrument  purports  to  be  a  conveyance  of  the 
whole  property  described  to  the  three  grantees  and  their  assigns, 
on  one  consideration  moving  from  them  all,  but  paid  in  different 
proportions,  a  conditional  transfer  defeasible  upon  the  payment 
of  several  sums  to  each  of  them.  Such  a  conveyance  vested  in 
them  an  interest  in  the  goods,  and  whether  this  interest  is  tech- 
nically a  joint  interest  or  an  interest  in  common,  is  wholly  im- 
material. It  inures  to  their  common  benefit;  and  should  the 
mortgage  never  be  redeemed  by  the  payment  of  the  debts,  but 
be  foreclosed,  the  mortgagees  would  hold  the  absolute  properly 
in  the  goods  in  the  proportions  of  their  respective  debts:  />cm- 
neh  V.  Edwards,  2  Pick.  617.  Several  interests  may  be  created 
by  a  mortgage  to  secure  several  debts,  but  the  instrument  to 
two  or  more  is  a  joint  instrument:  Bumeii  v.  PraU,  22  Id.  556. 

This  being  the  character  of  the  instrument  signed  and  sealed 
by  the  plaintiff,  the  court  are  of  opinion,  that  by  the  delivery  of 
it  to  one  of  the  grantees,  to  inure,  as  his  deed,  to  such  grantee, 
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it  tli«rel)j  beoame  the  deed  of  the  grantor  for  all  the  purposes 
expressed  in  it;  and  that  it  ivas  not  competent  for  the  grantor  to 
restrain  the  operation  of  it,  as  his  deed,  by  the  use  of  words,  so 
as  to  giye  it  effect,  as  his  deed,  to  one  of  the  grantees,  and  pre- 
T.mt  it  from  having  that  effect  as  to  the  others.  Any  other  con- 
sbuction  would  seem  to  be  opposed  to  the  settled  rules  of  law; 
one  of  which  is,  that  the  effect  and  operation  of  a  deed  must  be 
-ascertained  from  its  terms,  and  can  not  be  varied  by  parol  eyi- 
dence.  No  doubt  evidence  cdiunde^  parol  evidence  as  well  as 
written,  may  be* given  to  proye  that  the  deed  was  not  delivered; 
that  it  got  into  the  hands  of  a  grantee  by  fraud  or  by  accident; 
which,  if  satisfactory,  will  prove  that  it  was  not  the  parly's 
deed. 

The  deed  could  not  be  delivered  as  an  escrow,  because  an  es- 
crow must  be  delivered  to  a  stranger,  and  not  to  the  grantee; 
and  if  delivered  to  a  grantee,  it  is  absolute,  whateyer  intent  may 
be  shovm  in  words  to  make  it  an  escrow.  It  could  not  be  deliv- 
ered to  the  grantee  conditionally,  to  take  effect  upon  the  happen- 
ing of  a  contingency;  for  that  would  be  contrary  to  the  provisions 
of  the  instrument  itself:  Ward  v.  LeunSf  4  Pick.  518.  We  think 
it  is  a  general  rule,  that  a  delivery  of  a  valid  instrument  to  one 
of  several  grantees,  named  in  it,  makes  it  the  grantees'  deed,  and 
is,  in  law,  a  delivery  to  the  use  of  all,  according  to  its  terms. 

It  makes  no  difference,  in  our  opinion,  that  the  grant  was  de- 
feasible upon  the  payment  of  several  sums  to  the  several  mort- 
gagees. That  might  affect  the  right  of  redemption,  and  the 
mode  of  obtaining  a  discharge  of  the  mortgage.  But  the  ques- 
tion here  is  as  to  the  effect  of  the  deed,  before  redemption,  upon 
the  right  of  property;  and  we  have  no  doubt  that  it  yested  a 
right  of  property  in  all  the  mortgagees,  either  as  joint  tenants 
or  tenants  in  common,  and  for  the  purposes  of  this  defense,  it  ?a 
immaterial  which. 

None  of  the  cases  cited  for  the  plaintiff  establish  the  position 
assumed.  In  the  case  of  Eoberts  v.  Jackson,  1  Wend.  478,  evi- 
dence aliunde  was  admitted  to  show  that  the  deed,  or  rather  the 
instrument  prepared,  signed,  and  sealed  in  pursuance  of  a  ne- 
gotiation not  carried  into  effect,  was  never  delivered  to  anybodyi 
and,  of  course,  neyer  became  a  deed. 

Exceptions  sustained. 


Dkuvxbt  of  Dkkd  to  Oni  or  Two  Grantkes  named 
■aying  anything  of  the  other,  ia  held  ine£fectiial  as  to  the  latter,  lo  that  tlia 
deed  U  void  as  to  him,  in  Hannah  v.  Sioamer,  34  Anu  Deo.  442. 
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Tmuoi  MoBiOAOis  to  Dhubbht  Mob!Boaoii8,  axeoatad  ■fanultaoeoaaly, 
and  each  referring  to  the  others  as  executed  at  the  same  time  and  to  be  re- 
corded with  it|  and  stating  that  all  of  them  "are  alike  in  time  and  neither  is 
to  have  precedence  of  the  other,  but  to  be  alike  securitj  to  each,"  are  sub- 
stantially one  mortgage,  and  the  mortgagees  are  tenants  In  common:  Howard 
▼.  ChaBtf  104  Mass.  251,  citing  the  principal  case. 


Fabsoiib  v.  Winchell. 

'  1$  OosBnre.  99%] 

lUanR  AND  Sk&tant  arb  not  Jointly  Liable  fOB  Sxrvant's  Nbou- 
OSNCB,  in  the  master's  absence,  in  so  driving  a  team jts  to  cause  an  injury 
to  another. 

Oa8B  against  two  of  the  defendants  as  owners  of  a  certain  car- 
riage and  horses,  and  against  the  other  defendant  as  their  serv- 
ant»  for  the  latter's  negligence  in  so  managing  and  driving  said 
carriage  and  horses  as  to  cause  an  injury  to  the  plaintiff's  car- 
riage, while  passing  along  the  highway.  It  appearing  that  the 
owners  of  the  defendants'  team  were  not  present  when  the  in- 
jury happened,  the  defendants  insisted  that  they  were  not  jointly 
liable.  The  presiding  judge  ruled  otherwise.  Verdict  in  favor 
of  one  of  the  defendants  who  was  owner  of  the  horses  and 
against  the  other  two.    Exceptions  by  the  defendants. 

H,  A.  Chapman  and  W.  O.  Bales,  for  the  defendants. 

(7.  P.  Huntington  and  (7.  Delano,  for  the  plaintiff. 

By  Court,  Metoalf,  J.  The  question  to  be  decided  is, 
whether  this  action  on  the  case,  brought  against  the  owners  of 
horses  and  a  carriage,  and  their  servant  the  driver,  jointly,  can  be 
maintained  for  an  injury  done  by  the  negligent  driving  of  the 
servant,  in  the  absence  of  the  owners.  And  we  are  of  opinion 
that  it  can  not. 

To  maintain  an  action  against  two  or  more  jointly,  the  plaint- 
iff must  show  a  joint  cause  of  action.  In  an  action  ex  delicto, 
the  act  complained  of  must  be  the  joint  act  of  all  the  defend- 
ants, either  in  fact  or  in  legal  intendment  and  effect.  In  tres- 
pass, all  are  principals,  and  he  who  commands  a  trespass  to  be 
committed,  though  absent  when  it  is  committed,  is  regarded  as 
a  trespasser,  and  may  be  sued  alone  or  jointly  with  him  who 
obeyed  his  command.  And  it  has  been  decided,  where  one  of 
several  proprietors  of  a  coach  and  horses  acted  as  driver,  in  the 
absence  of  the  others,  and  injured  a  third  party  by  negligent 
driving,  that  he  and  the  other  proprietors  were  jointly  liable  to 
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Buch  party  in  an  action  on  the  case:  MoreUm  v.  Hardem,  6  Dow. 
&  By.  275,  and  4  Bam.  &  Cress.  223.  They  were  all  held  to  be 
responsible  for  the  conduct  of  the  person  whom  they  suffered 
to  drive,  whether  he  was  one  of  themselves  or  their  servant. 
But  the  act  of  a  servant  is  not  the  act  of  the  master,  even  in 
legal  intendment  or  effect,  unless  the  master  previously  directs 
or  subsequently  adopts  it.  In  other  cases,  he  is  liable  for  the 
acts  of  his  servant,  when  liable  at  all,  not  as  if  the  acts  were 
done  by  himself,  but  because  the  law  makes  him  answerable 
therefor.  He  is  liable,  says  Lord  Eenyon,  "  to  make  a  compen- 
sation  for  the  damage  consequential  from  his  employing  of  an 
unskillful  or  negligent  servant:"  McManus  v.  Crickett,  1  East, 
108.  The  servant  also  is  answerable  to  the  party  injured  by  his 
acts  done  as  servant,  and  is  answerable  to  the  master  for  any 
damages  which  the  master  may  be  compelled  to  pay  for  his 
wrongful  acts,  unless  those  acts  were  directed  by  the  master 
But  if  the  master  and  servant  were  jointly  liable  to  an  action 
like  this,  the  judgment  and  execution  would  be  against  them 
jointly,  as  joint  wrong -doers,  and  the  master,  if  he  alone  should 
satisfy  the  execution,  could  not  call  on  the  servant  for  reim- 
bursement, nor  even  for  contribution:  Merrywea£her  v.  Ntxan, 
S  T.  K.  186;  Vo8e  v.  OrarU,  15  Mass.  505,  521. 

It  is  said,  in  Hammond  on  Parties,  77,  that  where  a  sheriff's 
bailiff  or  a  carrier's  servant  is  liable  for  causing  a  breach  of  duty, 
he  can  not  be  charged  jointly  with  his  superior,  since  the 
grounds  of  their  liability  are  different.  And  it  was  decided  in 
Campbell  v.  Phelps,  1  Pick.  G2  [11  Am.  Dec.  139],  that  a  sheriff 
•and  his  deputy  could  not  be  joined  in  an  action  for  the  act  of 
the  deputy  alone,  though  both  were  severally  liable  for  the  act. 
That  case,  as  it  seems  to  us,  is  not  distinguishable  from  the  case 
at  bar.  And  we  find  no  decision  to  the  contraiy,  though  it  was 
said  by  Cowen,  J.,  in  Wright  v.  Wilcox,  19  Wend.  843  [32  Am. 
Dec.  507],  that  he  saw  no  reason  why  a  joint  action  like  the 
^present  would  not  lie. 

In  1  Walford  on  Parties,  564,  565,  it  is  said  that  **  the  only 
instance  "  in  which  a  principal  is  chargeable  for  the  acts  of  an 
inferior,  so  as  to  afford  a  joint  right  of  action  against  botfi,  is 
that  of  a  sheriff  who  is  chargeable  jointly  with  his  under-offioer, 
when  the  latter  commits  a  tort  imder  color  of  executing  legal 
^process:  See  also  Broom  on  Parties,  273,  274. 

The  authorities  referred  to  by  these  writers  are  not  concluaivo 
on  the  question,  whether  even  a  sheriff  in  England  can  be  sued 
jointly,  with  his  under-officer,  for  the  act  of  the  latter.    How« 
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ever  ibis  may  be,  fhe  case  of  Campbell  t.  Phelps^  before  cited* 
has  settled  that  question  in  this  commonwealth. 

The  plaintiff's  counsel  relied,  in  support  of  this  action,  on  the 
case  of  Michael  y.  Alestree,  2  Lev.  172,  and  we  have  carefully 
examined  it.  It  was  an  action  on  the  case  *'  for  that  the  defend- 
ants, in  Lincoln's  Inn  Fields,  a  place  where  people  are  always 
going  to  and  fro  about  their  business,  brought  a  coach,  with 
two  ungOYcmable  horses,  and  then,  improvidently,  incautiously, 
and  without  due  consideration  of  the  unfitness  of  the  place, 
there  drove,  to  make  them  tractable,  and  fit  them  for  a  coach; 
and  the  horses,  because  of  their  ferocity,  being  not  to  be  managed, 
ran  upon  the  plaintiff,  and  hurt  and  grievously  wounded  him." 
The  report  states  that  '*  the  master  was  absent,  yet  the  action 
was  brought  against  him,  as  well  as  his  servant,  and  both  found 
guilty."  A  motion  was  made  in  arrest  of  judgment  for  several 
causes.  But  judgment  was  given  for  the  plaintiff;  and  the 
court  said,  among  other  things,  "  it  shall  be  intended  the  master 
sent  the  servant  to  train  the  horses  there."  In  Keble's  report 
of  the  same  case,  3  Eeb.  650,  no  part  of  the  declaration  is  set 
forth;  but  it  is  stated  that  the  court  said,  on  a  motion  in  arrest, 
"  it's  at  the  peril  of  the  owner  to  take  strength  enough  to  order 
them  "  (the  horses)  "  and  the  master  is  as  liable  as  the  servant, 
if  he  gave  him  order  for  it;  and  the  action  is  generally  for  bring- 
ing them  thither."  Thus  it  appears  that  the  principle  of  the 
decision  was,  that  the  master,  though  absent,  had  ordered  his 
servant  to  train  intractable  horses  in  a  place  constantly  thronged 
with  passengers,  and  was,  therefore,  in  legal  intendment,  guiliy 
of  the  act  of  training  them  there,  jointly  with  his  servant. 
Whether  this  principle  was  rightly  applied  in  that  case,  we  need 
not  consider.  Very  clearly,  it  was  recognized  by  the  cotirt:  See 
Broom  on  Parties,  258,  259. 

In  Whitamore  v.  Waterhouse,  4  Car.  &  P.  883,  an  action  was 
brought  against  the  proprietors  and  driver  of  a  coach  for  an 
injuiy  done  by  the  servant's  careless  driving.  Mr.  Justice  Parke 
said  he  never  saw  a  case  before,  in  which  the  proprietors  and 
coachmen  were  joined.  But  upon  being  referred  to  the  case  of 
Michael  v.  AlestreCy  he  did  not  think  proper  to  call  on  the 
plaintiff  to  discharge  either  the  proprietors  or  the  coachman;  as 
the  question  would  afterwards  be  open,  in  arrest  of  judgment. 
The  plaintiff's  counsel  thereupon  consented  to  the  acquittal  of 
the  coachman,  and  the  trial  proceeded  against  the  proprietors, 
who  were  also  acquitted.  That  case,  therefore,  does  not  aid  the 
present  plaintiff. 

New  trial  ordered. 
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Joiner  LiABiUTr  of  HAffnat  ahd  Sxetaht  vor  BMSsvAm^n  KBOuonraB  ob 
Tortious  Act:  See  ffiU  y.  Caioariy^  26  Am.  Dec  735;  WHgkt  t.  WtUxa^  32  Id. 
507.  See  also  Jchnfon  ▼.  Barber,  50  Id.  416.  See,  particnlarly,  as  to  whether 
a  sheriff  and  his  deputy  ar&  jointly  liable  for  the  latter's  trespass:  CampbeS 
V.  Phelps,  11  Id.  139,  and  the  note  thereto.  To  the  point  that  a  master  and 
servant  can  not  be  regarded  as  joint  trespassers  for  an  injury  committed  by 
the  servant  in  the  master*s  absence,  and  not  participated  in  by  tbe  latter, 
the  principal  case  is  cited  in  Pervear  v.  KimbaU,  8  Allen,  200,  and  in  Banfidi 
V.  Whipple,  10  Id.  30.  But  in  Iletoett  v.  8iD\fly  3  Id.  425,  it  was  held  that  a 
joint  action  in  the  natare  of  trespass  woold  lie  against  a  corporation  and  its 
servant  for  a  personal  injury  inflicted  by  the  latter  in  discharging  duties  im- 
posed by  the  corporation,  though  such  duties  might  have  been  discharged  with, 
out  the  use  of  undue  force,  as  where  a  railway  employee  in  forcibly  removing 
a  boy  from  a  freight  depot,  pursuant  to  a  regulation  of  the  company,  injured 
the  boy  by  kicking  him,  though  it  was  said,  citing  Parsons  v.  Wtnchell,  that 
there  would  have  been  no  joint  liability  if  the  company  had  been  liable  only  in 
ease.  And  where  one  was  gratuitously  superintending  work  done  on  another's 
land,  without  any  contract  for  the  purpose,  and  through  his  negligence,  as 
well  as  that  of  the  owner  of  the  land,  an  injury  was  done  to  a  third  person, 
they  were  held  jointly  liable  because  the  liability  of  both  depended  on  the 
same  grounds,  distinguishing  the  principal  case:  Hawhesworth  v.  Thompson, 
03  Mass.  70.  So  the  doctrine  of  the  case  was  held  not  to  apply  where  one 
hired  a  horse  and  intrusted  him  to  another  to  drive,  and  the  latter  injured 
him  by  immoderate  driving  in  the  presence  and  with  the  co-operation  of  the 
original  hirer:  Banfield  v.  Whipple,  10  Allen,  30.  Nor  does  it  apply  to  an 
action  for  false  representations  made  by  one  of  two  owners  of  a  chattel  while 
acting  for  both  in  selling  it:  WhlU  v.  Satcyer,  16  Gray,  589.  The  principal 
case  is  cited  gtoerally  as  to  the  liability  of  a  master  for  a  negligent  injury 
by  his  servant  in  his  absence,  in  ffiUiard  v.  Richardson^  3  Id.  356. 


FlEBGE    V.   ANDBEWa 

[6  OnsHiiio,  4.] 

No  Estoppel  Arises  from  Deceptive  Answer  to  Impxrxivkxit  Inquiry 
from  one  who  may  be  deemed  a  meddling  intruder,  where  the  party  makes 
known  the  truth  as  soon  as  he  sees  his  answer  acted  on  as  true. 

Owner  or  Property  is  not  Estopped  bt  Declaration  that  Another 
Owns  It,  made  to  an  agent  of  the  latter's  creditor  in  answer  to  an  in- 
quiry, where  the  agent  discloses  no  interest  and  gives  no  reason  for  ask- 
ing the  question,  and  where,  as  soon  as  the  property  is  levied  on,  the 
owner  asserts  his  claim  and  forbids  the  sale  and  afterwards  brings  trespass. 

Trespass  for  taking  and  canying  away  a  certain  horse.  Tbe 
defendant  justified  as  deputy  sheriff  under  an  execution  in  favor 
of  one  Brooks  against  the  plaintiff's  father,  on  the  ground  that 
the  latter  was  owner.  The  plaintiff  introduced  evidence  of  own* 
ership,  and  that  when  the  property  was  seized  he  notified  the 
defendant  that  the  horse  was  his  and  forbade  the  sale.  Tbe  de- 
fendant then  introduced  evidence  of  an  arrangement  between  the 
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plaintiff  and  his  fiither  for  the  sale  of  the  horse  by  the  latter  for 
ihe  plaintiff,  and  authorizing  the  father  to  call  the  horse  his  for 
the  purpose  of  sale,  together  "with  sundry  subsequent  declara- 
tions'by  the  plaintiff  and  his  father  to  various  persons  that  the 
father  was  owner,  and  particularly  a  declaration  to  that  effect 
made  by  the  plaintiff  to  an  agent  whom  the  judgment  creditor, 
Brooks,  sent  to  make  inquiry  on  the  subject,  the  agent  not  dis- 
closing his  agency  or  interest  in  the  matter.  The  defendant  in- 
sisted that  the  plaintiff's  declarations  estopped  him,  but  the 
court  instructed  the  jury  that  the  declarations  to  the  agent  were 
no  estoppel  if  the  agent  gave  no  intimation  of  his  interest  or 
reason  for  asking,  and  the  plaintiff  had  no  knowledge  of  his  in- 
terest or  purpose;  and  also  that  the  arrangement  with  the  plaint- 
iff's father  and  the  subsequent  declarations  of  both  constituted 
no  estoppel,  if  the  plaintiff  gave  notice  of  his  tiUe  and  forbade 
a  sale  at  the  time  of  the  seizure,  but  that  all  the  plaintiff's  dec- 
larations were  competent  evidence  on  the  question  of  ownership. 
Verdict  for  the  plaintiff;  exceptions  by  the  defendant. 

W,  Griswold,  for  the  defendant. 

D.  Aiken,  for  the  plaintiff. 

By  Court,  Metcalp,  J.  The  ground  on  which  a  party,  in  a 
case  like  this,  is  estopped  to  deny  his  declarations,  is,  that  to 
permit  him  to  deny  tbem  would  be  to  allow  him  to^violate  good 
faith,  to  the  injury  of  an  innocent  person,  whom  he  had  induced 
to  act  on  them  as  if  they  were  true.  And  if  Brooks'  agent  had 
told  the  plaintiff  why  he  wished  to  know  who  owned  the  horse, 
and  the  plaintiff  had  told  him  it  was  the  property  of  Avery 
Pierce,  and  had  permitted  the  horse  to  be  sold  as  Avery's,  with- 
out retracting  his  statement,  he  might  have  been  estopped  from 
afterwards  showing  that  the  horse  was  his  own:  Stephens  v. 
JJaird,  9  Cow.  274.  But,  for  aught  that  appears  in  the  present 
case,  the  plaintiff  had  no  reason  to  suppose  that  Brooks'  agent 
had  any  interest  in  knowing  who  was  the  owner  of  the  horse. 
Aud  certainly  no  one  can  be  estopped  by  a  deceptive  answer  to 
a  question  which  he  may  rightly  deem  impertinent,  and  pro- 
pounded by  a  meddling  intruder;  especially  if  he  gives  notice 
of  the  truth,  as  soon  as  he  perceives  that  his  answer  is  acted 
upon  as  if  it  were  true. 

Exceptions  overruled.  

Estoppel  bt  Admissions,  Representations,  Silence,  or  condact  gen« 
ertlly:  See  DeuU  v.  Odell,  38  Am.  Dee.  628;  J/e/vtn  ▼.  PropneU>r»f  Id.  384} 
Selma  etc.  K.  £.  Co.  v.  Tipim,  39  Id.  344;  Brewer  v.  BotUmeU.  B.  B.  Co.,  Id. 
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094;  Casg^M  XeMee  ▼.  Ifdou,  Id.  658;  WcUHn$  v.  Pech^  40  Id.  166;  FoU  ▼. 
Ketehum,  Id.  678;  ^nnim  ▼.  WhteUr,  44  Id.  550;  (7my'9  AdmW  v.  ^22eii,  45 
Id.  523;  Carter  ▼.  /)ar5y,  50  Id.  156;  Doe  v.  Walters,  Id.  200;  Dan^ey  ▼. 
Hector,  Id.  242;  CommomoeaZ^A  v.  A^o2te,  51  Id.  499,  and  caaes  cited  in  the 
notes  to  those  decisions.  In  Sutton  t.  Wood,  27  Minn.  363,  the  principal 
case  is  cited  to  the  point  that  to  give  to  the  condact  or  admission  of  a  party 
the  character  and  effect  of  an  estoppel,  it  must  have  been  fraudulent  in  its 
purpose,  or,  in  the  absence  of  any  such  express  intention,  so  directly  unjust 
in  its  result  as  to  make  out  against  him  a  clear  case  of  culpable  negligence  in 
not  having  contemplated  it  as  the  natural  consequence  of  his  admission. 


Wells  v.  Beigham. 

[6  GusHiiia,  6.1 
Bill  of  Exchangb  Need  not  be  Payable  to  Obdek  of  the  payee. 
Dbait  Payable  Absolutely  on  Demand,  without  condition  or  contin* 

gency,  for  a  sum  certain,  payable  by  the  drawee  generally  and  not  out  of 

a  special  fund,  and  specially  naming  the  payee,  drawer,  and  drawee,  is  a 

cash  draft  or  inland  bill,  though  it  indicates  a  debt  due  the  drawer  as 

the  consideration. 
Pabol  Aocsftanoe  of  Bill  is  good. 
Acceptor  of  Draft  or  Bill  can  not  Require  Proof  of  Consideration 

between  the  drawer  and  payee. 
Accepted  Cash  Draft  or  Bill  is  Admissible  under  Count  for  Monet 

Had  and  Received  against  the  acceptor. 
Acceptance  of  Bill  is  not  Made  Conditional  by  the  drawee's  saying  he 

can  not  pay  it  until  he  gets  returns  from  certain  goods,  where  he  admits 

having  accepted  it. 

Assumpsit  on  the  common  counts  bj  the  payee  against  the  ao* 
ceptor  of  a  certain  draft  filed  as  a  bill  of  particulars,  directing 
the  defendant  to  ''  pay  Elisha  Wells  thirty  dollars,  which  is  due 
me  for  the  two-horse  wagon."  The  draft  was  admitted  in  evi«* 
dence,  against  the  objection  of  the  defendant,  that  it  did  not 
import  a  consideration  between  the  drawer  and  payee,  and  that 
a  consideration  must  be  proved.  Evidence  was  offered  to  the 
effect  that  some  months  after  the  date  of  the  order  t})e  plaintiff^ 
without  showing  it,  asked  the  defendant  if  it  would  be  conven- 
ient to  him  to  pay  it,  and  he  said  he  could  not  until  be  got 
returns  from  certain  brooms.  A  subsequent  admission  by  the 
defendant  that  he  had  accepted  the  order  was  proved.  The 
defendant  objected  that  there  was  no  sufficient  proof  of  accept- 
ance, or  if  any,  that  it  was  conditional,  but  the  court  docided 
that  the  jury  might  infer  presentment  and  acceptance  from  the 
evidence,  and  that  they  might  also  infer  performance  of  the  con- 
dition, if  there  was  any.  Verdict  for  the  plaintiff;  ezceptioni 
by  the  defendant. 
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C,  P,  Huntington  and  W,  Oriswold^  for  the  defendant. 

D.  Aiken,  for  the  plaintiff. 

By  Court,  Shaw,  0.  J.  This  is  assumpsit  by  the  payee  against 
the  acceptor,  on  a  draft  for  thirty  dollars,  drawn  by  one  George 
Clay  upon  the  defendant,  payable  to  the  plaintiff.  The  first 
question  is,  whether  this  is  a  cash  draft,  or  inland  bill  of 
exchange;  if  it  is,  the  nature  of  the  draft  answers  most  of  the 
questions  which  have  been  discussed.  It  is  not  payable  to  the 
order  of  the  payee,  but  that  is  not  essential  to  make  it  a  bill  of 
exchange:  The  King  y.  Box,  G  Taunt.  325.  The  parties  are  aU 
specially  named,  the  drawer,  the  drawee,  and  the  payee.  The 
draft  is  payable  at  a  time  fixed,  to  wit,  on  demand;  on  no  con- 
tingency or  condition,  but  absolutely;  for  a  sum  certain,  out  of 
no  special  fund,  but  by  the  drawee  generally.  The  fact  that 
the  draft  indicates  a  debt  due  to  the  drawer  as  the  consideration, 
between  drawer  and  drawee,  does  not  make  it  the  less  a  cash 
order  or  draft.  The  drawee,  by  his  acceptance,  admits  such 
debt,  and  is  estopped  to  deny  it,  as  against  the  payee.  It 
seems  to  us,  therefore,  that  this  document  possesses  the  charac- 
teristics of  a  cash  draft,  and  upon  a  general  acceptance  thereof » 
which  may  be  by  parol,  binds  the  drawee  to  the  holder.  The 
acceptor  has  no  right  to  require  proof  of  consideration,  as  be- 
tween the  drawer  and  the  payee;  the  draft  itself  is  proof  of  the 
holder's  title.  The  statement  of  the  origin  of  the  debt,  the 
purchase  of  a  wagon,  did  not  make  it  the  less  payable  abso- 
lutely, and  at  all  events,  and  not  conditionally  or  out  of  a  par- 
ticular fund:  Haussoullier  v.  Eartsinck,  7  T.  R.  733. 

This  being  a  cash  draft  accepted,  we  are  of  opinion  that  it 
may  be  given  in  evidence  on  a  count  for  money  had  and 
received.  The  acceptance  is  an  admission  that  the  drawee  has 
funds  of  the  drawer,  which,  at  his  request,  the  drawee,  by  his 
acceptance,  holds  to  the  use  of  the  payee. 

The  apology  by  the  defendant  for  not  paying  the  draft,  and 
stating  that  he  would  not  be  able  to  pay  it  till  he  got  returns 
from  his  brooms,  did  not  constitute  a  conditional  acceptance; 
it  was  not  the  act  relied  on  as  an  acceptance.  It  was  evidence, 
by  the  drawee's  admission,  that  it  had  been  previously  accepted 
and  was  then  due,  which  was  proper  for  the  jury. 


What  Causes  of  Action  Adhissiblb  in  Evidence  under  Ck>UNT  roB 
Monet  Had  and  Received. — The  common  count  for  money  had  and  re- 
ceived in  the  action  of  oMumpsU  is  exceedingly  liberal  and  beneficial  in  its 
■oope  and  pnrpoees.    It  \b  in  the  nature  of  an  equitable  action  or  tnit,  and 
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lias,  as  a  ganenl  rnk,  wUewver  the  defecicUiit  in  the  aetkm  hae  in  bb  handi 
monej  of  the  plaintiff  which  be  has  no  right  ex  aquo  tt  bono  to  retain,  bat 
which  he  ought,  in  equity  and  good  oonseienoe,  immediately  to  pay  over  to 
the  owner:  2  Oreenl.  £v.,  sec.  117:  2  Wait's  Law&  Pr.,  5th.  ed.,  391;  2  Ch. 
PI.,  16th  Am.  ed.,  29;  Kevnedy  v.  BaUimore ItiM.  Cb.,  6  Am.  Dec.  499;  Ooddard 
y.  Bulow,  9  Id.  663;  O^IblUm  v.  B<nmenu,  26  Id.  678;  JAme  Rock  Bank  t. 
Plimpton,  28  Id.  286;  MeCrta  v.  Purmore,  30  Id.  103;  Odbom  v.  ^eA,  49  Id. 
275;  Ctt2&rea<A  v.  OvlbrecUh,  50  Id.  375;  MerchanUf  Bank  v.  i^ouiff,  Id  3&i; 
M'i2«o»  V.  Sergtantt  12  Ala.  778;  BamcM  t.  Johnson^  84  IlL  95;  Martin  t. 
Chambers,  Id.  579;  Gallagher  v.  Frorer,  4  Brad.  App.  330;  Norway  Town- 
ship V.  C/car  i/dte  7V>t07w7itp,  11  Iowa,  506;  Legard  v.  OhoUon,  24  Miss. 
691;  XoeXnrood  y.  JTe^Ma,  41  N.  H.  185;  KingsUm  Bank  v.  J^/ltiu7f,  66  N.  Y. 
625;  ^aAiwen  y.  Clemmon$,  79  K.  G.  557;  T^^ompmrn  y.  TTiompson,  5  W.  Va. 
190;  Anonymow,  Lofft,  320;  Jfowa  v.  Mc^ferlan,  5  Burr.  1005.  An  ezpren 
promise  to  pay  is  not  necessary  to  support  the  count;  the  law  implies  th* 
promise  from  the  possession  of  the  money  and  the  duty  to  pay;  BaAnstn  t. 
Clemmons,  79  N.  C.  556;  Norway  Tovmsktp  y.  Clear  LaJot  Township,  11  Iowa, 
506.  But  if  there  is  an  express  promise  the  count  will  neyertbeleas  lie  if  the 
promise  is  not  conditional  or  dependent:  Harper  y.  CToaton,  62  Ala.  46. 

It  is  sometimes  said  that  this  count  will  lie  wherever  a  bill  in  equity  would 
lie:  Culbrealh  v.  Culbreath,  50  Am.  Dec  375.  But  this  statement  is  some- 
what too  broad  and  indefinite.  Understood,  however,  in  the  sense  that  the 
count  for  money  had  and  received  may  be  ^pported  wherever,  if  the  caae 
were  of  equitable  cognizance  and  a  decree  for  money  the  relief  sought,  &  bill 
In  equity  would  lie,  it  is  no  doubt  correct:  Moore  v.  Mandlebaum,  8  Mich. 
433.  Still,  though  the  action  for  money  had  and  received  is,  in  this  sense  at 
least,  equitable  in  its  nature,  and  proceeds  somewhat  upon  equitable  princi- 
ples, it  is  nevertheless  simply  an  action  at  law,  and  lies  only  for  the  enforce- 
ment of  legal  rights.  Hence  an  equitable  owner  of  a  ehoee  in  action,  it  is 
held,  can  not  maintain  the  action  against  the  legal  owner  for  money  collected 
thereon:  Monday  v.  Siler,  2  Jones,  389. 

It  follows  from  what  has  already  been  said  as  to  the  natnre  and  scope  of 
this  action  or  count,  that  any  facts,  circumstances,  or  dealings  from  which  it 
appears  that  the  defendant  has  in  his  hands  money  of  the  plaintiff  which  he 
ought  in  justice  and  conscience  to  pay  over  to  him,  are  competent  evidoice 
to  support  the  count:  American  National  Bank  v.  Wheelock,  13  Jones  &  8. 
205;  Freehling  v.Ketchum,  39  Mich.  299. 

CouKT  Lies  Only  fob  Monet. — ^In  order  to  support  a  count  in  asaumpaU 
for  money  had  and  received,  it  must  in  general  appear  that  the  defendant  haa 
actually  received  and  has  in  his  hands  money,  or  something  regarded  and 
treated  as  money,  belonging  to  the  plaintiff,  which  it  is  his  duty  immediately 
to  pay  over:  Madison  v.  Wallace,  7  J.  J.  Marsh.  98;  Lory  v.  Hartj  12  Ga. 
422;  Hatten  v.  Robinson,  4  Blackf.  479;  Maddox  v.  Kennedy,  2  Rich.  102. 
Indeed,  in  Sergeant  v.  Stryker,  32  Am.  Deo.  404,  it  is  said,  that  in  ordei^  to 
support  the  count  it  must  appear  that  the  identical  money  in  the  defendant's 
hands  was  previously  in  the  plaintiff's  possession,  or  is  the  proceeds  of  prop- 
erty to  which  the  plaintiff  was  entitled.  But  this  is  too  stringent  a  statonent 
of  th<*  doctrine,  in  view  of  the  authorities.  Evidence  that  property  of  any 
kind  other  than  money,  or  something  treated  as  money,  belonging  to  the 
plaintiff,  haa  been  tortionsly  taken,  or  otherwise  received  and  wrongfolly 
withheld  by  the  defendant,  if  not  converted  into  money,  is  not  admisaible  to 
support  this  count:  Barlow  v.  Stalwarth,  27  Ga^  517;  Creel  v.  Kirkhmm^  47 
m.  344;  Lucket  v. Bohannon,  3 Bibb^  878;  Johnmm  v. Hoggm^^J.J. Manh. 


Sept  1850.]  Wells  v.  Bbigham.  758 

581;  Parker  r.  FatsU,  1  Har.  &  J.  339;  Watson  v.  Stever,  20  MidL  880t 
Barnum  v.  SUme,  27  Id.  332;  Nightingale  v.  Devisone,  6  Bur.  2589.  So 
where  gooda  distrained  for  rent  are  delivered  by  the  plaintiff  to  the  defend- 
ant,  upon  his  promise  to  pay  the  rent,  where  he  fails  or  refuses  to  pay:  Leerif 
▼.  OooiUan^  4  T.  B.  687*  So  where  goods  are  sold  to  be  paid  for  in  goodai. 
and  the  defendant  fails  to  pay:  BeaU  v.  See,  49  Am.  Dec.  573.  So  where  live 
sheep  are  delivered  by  the  poand,  to  be  returned  in  the  same  manner  at  the 
end  of  the  year,  with  a  certain  number  of  pounds  in  addition,  and  there  is  a 
breach  of  the  agreement:  WhecU  ▼.  Norria,  13  N.  H.  178.  So  where  chattels 
are  delivered  as  the  consideration  of  an  agreement  to  convey  land,  and  the 
defendant  i-efuses  to  convey,  there  being  no  evidence  of  a  conversion  of  the 
chattels  into  money  or  money's  worth:  JohneUm  v.  Saliebury,  61  111.  316.  So 
where  land  is  conveyed,  estimated  at  a  fixed  sum,  in  exchange  for  land  which 
the  defendant  afterwards  refuses  to  convey,  even  though  the  land  conveyed 
has  been  sold:  Bedford  v.  Pearson^  9  Allen,  387.  But  see,  conira^  Neai  v. 
Neal,  11  Rich.  83. 

Where,  however,  property  tortiously  taken  or  detained  is  actually  converted 
into  money  or  money's  worth,  the  true  owner  may  waive  the  tort  and  sue  in 
aeaumpsU  for  money  had  and  received:  Foye  v.  Scfuihard^  M  Me.  147;  Oraig 
V.  Farmer,  65  Id.  487;  Waison  v.  Stever,  25  Mich.  386;  iMoctt  v.  Hermann, 
49  Miss.  449.  See  also  the  note  to  Webster  v.  Driribwaler,  17  Am.  Dec.  242, 
where  this  subject  of  waiving  a  tort  and  suing  in  oAsumpsU  is  discussed,  and 
see  Otbom  v.  Bdl,  49  Id.  275,  and  cases  cited  in  the  note  thereto.  But 
where  a  tax  collector  seizes  and  sells  property  and  pays  the  proceeds  into  Um 
treasury,  it  is  held  that  the  tort  can  not  be  waiveil  so  as  to  sue  in  assumpsU: 
Otbom  V.  Beil,  supra.  Payment  in  any  manner  for  goods  of  the  plaintiff  sold 
by  the  defendant  will  support  a  count  for  money  had  and  received:  Hathaxoajf 
V.  Burr,  38  Id.  278.  Where  the  plaintiff  as  assignee  of  a  note  by  a  tenant  for 
the  payment  of  rent  has  a  lien  on  the  tenant's  crop  for  the  rent,  a  purchaser 
»f  the  crop  with  notice  of  the  lien,  who  sells  the  same  and  receives  the  pro- 
seeds,  is  liable  for  money  iiad  and  received:  Westmoitland  v.  Faster,  60  Ala. 
448.  Where  the  plaintiff  purchased  land  with  money  borrowed  of  the  de- 
fendant, takiog  the  title  in  the  defendant's  name  as  security,  and  the  defend- 
ant sold  the  land  for  more  than  the  amount  of  the  loan,  it  was  held  that  a 
count  for  money  had  and  received  would  lie  for  the  excess:  Jackson  ▼.  Stevens, 
108  Mass.  94;  the  defendant  being  regarded  as  trustee,  and  the  trust  being 
deemed  executed  by  the  sale.  The  mere  consumption  by  the  defendant  of 
property  of  the  plaintiff  in  his  hands  is  not  equivalent  to  a  conversion  into 
money  for  the  purpose  of  supporting  a  count  for  money  had  and  received: 
Barlow  y,  StaiworHi,  27  Ga.  517. 

Choses  in  action  stand  upon  the  same  footing  as  other  property,  with  re- 
apect  to  the  question  now  under  discussion,  and  unless  they  are  received  as 
money,  a  count  for  money  had  and  received  will  not  lie  for  their  detention. 
Thus  one  who  gives  his  note  for  a  consideration  which  has  failed  can  not 
maintain  this  count  against  the  payee:  Van  Ostrand  v.  Beed,  19  Am.  Dec 
•629.  So,  though  the  payee  has  assigned  the  note,  for  he  may  be  compelled  to 
take  it  up:  Martin  v.  Chambers,  84  111.  579.  So  where  one  deposits  his  own 
note  on  a  wager  and  the  wager  is  declared  off,  the  depositor  can  not  recover 
the  amount  from  the  stake-holder  under  a  count  for  money  had  and  received, 
although  the  stake-holder  agreed  to  account  for  it  as  money  to  the  other 
party  if  he  should  win:  Andrews  v.  Cheney,  16  N.  H.  597.  So  the  receipt 
of  a  bank  note,  not  received  as  money,  will  not  support  the  oount:  Murray 
▼.  PaU,  6  Dana,  335;  Fdgo  v.  Peuny^  2  Morph.  182.  But  where  a  ohooe  ia 
Am.  Dxo.  Vol.  LII— 48 


7M  Wells  v.  Bbiqhah.  [Mass. 

iotloii  li  oonverted  into  numey,  a  ooont  for  money  had  and  raoeiTed  will  lia 
for  the  proceeds,  as  in  the  case  of  other  property  converted  into  money:  Shaw 
▼.  OardneTy  SO  Iowa,  111.  Thus  where  one  gave  her  note  to  an  agent  to  en- 
able him  to  employ  an  attorney,  and  the  agent  sold  the  note,  and  the  agency 
was  afterwazda  revoked  before  the  employment  of  any  attorney,  a  count  for 
money  had  and  received  was  held  to  lie  against  the  agent:  Clark  v.  King, 
Rice,  178.  So  where  an  agent  to  collect  notes  disposes  of  them  for  land  and 
ehattels  for  his  own  use,  he  may  be  held  liable  for  money  had  and  received: 
Strickland  v.  Buma^  14  Ala.  511.  Bat  a  tranafer  of  a  chose  in  action  with- 
out receiving  anything  for  it  is  not  snch  a  conversion  as  to  support  the  connt; 
as  where  a  bailee  of  government  bonds  delivered  them  over  to  one  claiming 
title  withont  receiving  any  consideration:  Bamum  t.  Stone,  27  Mich.  332. 

Anything  received  as  money  will  support  a  count  for  money  had  and  re> 
eelved:  2  GreenL  Ev.,  sec.  118;  whether  it  be  land  or  personal  property: 
BeardsUy  t.  Boot,  6  Am.  Dec  386;  Ainalie  ▼.  WiUon,  17  Id.  532,  and  note; 
Baltimore  etc  B.  B.  Co.  v.  Faunee,  46  Id.  655;  Barbe  t.  Parlxr,  1  H. 
Black.  283,  288;  Amu  v.  AaMey,  4  Pick.  71;  Strickland  v.  Bttms,  14  Ala. 
511;  or  negotiable  instruments,  or  other  choses  in  action:  BaWmoreetc.  B,  B. 
Co.  V.  Faunce,  46  Am.  Dec.  655;  Pickard  v.  BankcM,  13  East,  20;  Floyd  v. 
Day,  3  Mass.  405;  Oooding  v.  Morgan,  37  Me.  419;  Page  v.  Einttdn,  7  Jones, 
147.  Thus  where  a  gold  toothpick,  estimated  at  a  certain  price,  was  deliv- 
ered to  make  up  the  amount  of  a  loan  for  a  specific  sum,  it  was  held  that  a 
count  for  money  had  and  received  would  lie  therefor:  Barbe  v.  Parker,  1  H. 
Black.  283,  288.  So  where  a  policy  holder  gave  his  own  note  for  a  premium, 
and  it  was  receipted  for  as  money,  upon  hU  becoming  entitled  to  a  return  of 
the  premium,  it  was  held  that  he  could  maintain  a  count  (or  money  had  and 
received,  though  the  note  was  unpaid:  llemmtnway  y.  Bradford,  14  Mass. 
121.  So  where  the  note  of  a  third  person  is  paid  by  mistake,  in  discharge  of 
a  note  already  paid:  Gooding  v.  Morgan,  37  Me.  419;  or  as  the  price  of  goods 
or  other  property  purchased,  where  the  consideration  fails:  Bew  v.  Barber,  3 
Cow.  272;  WiUU  v.  Green,  2  N.  H.  333;  Page  v.  Ehutein,  7  Jones,  147.  So 
where  bank  notes  are  received  to  the  plain tifTs  use,  and  treated  as  money: 
Welch  V.  Frost,  48  Am.  Dec.  692;  HiU  v.  Kennedy,  32  Ala.  523;  Mason  v. 
Watte,  17  Mass.  560;  Murray  v.  Pate,  6  Dona,  335;  Pickard  v.  Bankes,  13 
East,  20.  Even  though  they  are  depreciated:  Bank  of  Miaaovri  v.  BenoiM, 
10  Mo.  519.  Where  bank  notes  were  delivered  to  a  carrier,  in  a  parcel,  for 
transportation,  and  he  paid  them  away  in  discharge  of  a  debt  to  the  defend- 
ant, the  latter  was  held  liable  to  the  owner,  under  a  count  for  money  had  and 
received:  Mason  v.  Waite,  17  Mass.  560.  But  where  a  bank  note  for  fifty 
dollars  was  by  mistake  paid  away  for  five  dollars,  it  was  held  that  the  ex- 
cess was  not  recoverable  under  a  count  for  money  had  and  received,  because 
the  note  was  not  money,  and  no  title  passed  by  the  payment:  Filgo  v.  Penny, 
2  Murpb.  182.  This  decision  was  certainly  erroneous,  if  the  note  was  paid 
and  received  as  money.  Even  though  neither  money  nor  property  has  been 
received,  a  party  receipting  for  money  as  received  may  be  liable  therefor,  un- 
der a  count  for  money  had  and  received.  Thus  an  insurance  broker  receipt- 
ing for  a  loss  as  paid  when  it  has  not  been  paid  will  be  liable  to  his  principal 
for  money  had  and  received:  Andrew  v.  Bchineon,  3  Camp.  199.  So  a  debtor 
agreeing  that  an  agent  employed  to  collect  the  debt  shall  account  for  it  aa 
paid,  when  it  was  not  paid,  where  the  agent  does,  in  fact,  account  for  it  ta 
the  principal,  will  be  liable  to  the  agent,  under  a  connt  for  money  had  and 
received:  Emereon  v.  Bayltee,  19  Pick.  55. 

Peiyitt  bstwxek  Pabtzxb  in  relation  to  the  money  in  controversy  is  sa 
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donbt  essential  to  support  this  connt:  Sergeani  y.  Stryher^  32  Am.  Deo.  404. 
But  no  farther  privi^  la  required  than  is  implied  by  law  from  the  fact  that 
the  defendant  has  in  his  hands  money  of  the  plaintiff  which  he  has  no  equi- 
table right  to  retain:  Thompson  v.  Merriam^  15  Ala.  168;  Harper  ▼.  CkuUon^ 
62  Id.  46;  Concord  v.  DeUtney,  58  Me.  316;  Mtuon  ▼.  WaUe,  17  Mass.  553; 
Pierce  y.  Crc^fU,  12  Johns.  00;  Ela  y.  American  etc  Co.,  29  Wis.  611.  It  is 
not  necessary  that  the  defendant  should  haye  receiyed  the  money  from  the 
plaintiff,  or  that  it  should  be  the  proceeds  of  property  receiyed  diractly  from 
the  plaintiff,  although  that  is  commonly  the  case.  Thus  where  money  is 
placed  in  the  defendant's  hands  by  a  third  person  to  be  paid  oyer  to  the  plidnt* 
iff,  and  the  defendant  expressly  or  impliedly  promises  to  pay  it  over,  the 
plaintiff  may  assent  thereto,  and  sue  the  defendant  for  money  had  and  re- 
ceiyed to  his  use:  2  GreenL  Ey.,  sec.  110;  Lewis  y.  Sawyer^  44  Me.  332; 
Donkersley  v.  Levy,  38  ^iich.  54;  Warren  y.  Batchdder,  16  K.  H.  580; 
Draughan  y.  Bunting,  0  Ired.  10;  Stoudt  v.  Mine,  45  Pa.  St.  30;  PJidps  y. 
Conant,  30  Vt.  277.  So  where  it  is  the  legal  duty  of  the  depositary  to  pay, 
for  a  promise  to  pay  will  then  be  implied,  as  in  case  of  money  directed  by 
law  to  be  paid  to  a  supervisor  to  be  applied  in  payment  of  certain  bond  cred- 
itors: Ross  V.  Curtis,  30  Barb.  238.  But  there  must  be  an  express  or  implied 
promise  by  a  depositary  of  funds  placed  in  his  hands  by  one  person  to  be  paid 
to  another  before  the  latter  can  sue  for  money  had  and  received:  Williams  v. 
Everett,  14  East,  582;  Chunt  y.  Austen,  3  Price,  58.  In  Seaman  y.  Whitney, 
35  Am.  Dec.  618,  it  is  laid  down  that  a  creditor  can  not  maintain  a  count  far 
money  had  and  received  against  a  depositary  with  whom  money  is  left  by 
the  debtor  to  pay  the  debt,  without  an  express  undertaking  between  the 
creditor  and  depositary,  or  an  understanding  between  the  debtor  and  cred- 
itor assented  to  by  the  depositary,  or  betwten  the  debtor  and  depositary 
known  and  assented  to  by  the  creditor.  A  debtor  placing  money  in  the 
hands  of  his  servant  to  pay  a  debt  may  recall  it  before  payment,  and  the 
servant  will  not  be  liable  to  the  creditor  for  money  had  and  received:  Letois 
y.  Sawyer,  44  Me.  332.  But  where  an  agent,  empowered  to  pay  a  debt, 
credits  himself  with  the  amount  as  paid  in  an  accounting  with  his  principal, 
when  in  fact  it  is  not  paid,  the  law  implies  a  promise,  and  the  creditor  may 
sue  him  for  money  had  and  received:  Putnam  v.  Field,  103  Mass.  556.  A 
count  for  money  had  and  received  will  be  supported  also  where  it  appears 
that  the  plaintiff's  father  assigned  his  property  to  a  certain  person  in  consid- 
eration that  the  latter  would  take  care  of  his  children,  and  that  the  assignee 
transferred  the  trust  to  the  defendant,  paying  him  certain  moneys  to  be 
paid  to  the  children,  which  he  agreed  to  pay  but  did  not  pay:  Ilotford  y. 
Kanouse,  45  Mich.  020.  A  consignee  of  a  money  package  transmitted  by  a 
common  carrier  may  sue  the  carrier  for  money  had  and  receiyed  where  tlie 
money  is  lost,  even  though  he  has  not  received  the  bill  of  lading,  aftes  the 
consignor  has  released  to  him  his  claim:  Ela  v.  American  etc*  Co.f  29  Wis. 
611. 

But  where  a  reward,  to  which  the  plaintiff  claims  to  be  entitled,  is  wrong- 
fully paid  to  the  defendant,  there  is  no  such  privity  as  will  support  an  action 
for  money  had  and  received  by  the  plaintiff  against  the  defendant:  Sergeant 
y.  Stryher,  22  Am.  Dec.  404.  So  where  money  to  which  the  plaintiff  is 
entitled  under  a  will  is,  by  mistake  of  the  executor,  paid  to  the  defendant: 
Moore  y.  Moore,  127  Mass.  22.  So  where  money  to  which  the  plaintiff 
claims  to  be  entitled  under  a  will  is  paid  to  the  defendant  under  a  decree 
which  the  plaintiff  claims  that  the  court  had  no  jurisdiction  to  render, 
though  the  defendant  holds  the  money  as  agent  for  a  third  person:  Band  y» 
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Snmttidgej  190  Id.  837.  So  when  a  broker  enployed  hy  two  penons  to  teO 
cattle  for  them  paid  to  one  of  them  more,  and  to  the  other  leae,  tiien  he  mm 
entitled  to,  it  wu  held  that  the  latter  oonld  not  mMmtaiw  a  ooimt  lor  moDey 
had  and  received  against  the  party  receiving  the  overpaymeat,  there  being 
DO  privity  between  tliem:  HuU  v.  Corpen,  27  HI  386;  6.  C,  29  Id.  512.  So 
one  in  whose  bebelf  money  is  borrowed  withont  anthority,  it  ie  held,  is  not 
liable  to  the  lender  for  money  had  and  received,  though  the  money  was  act- 
ually appropriated  to  his  nse:  KeUey  v.  Lmdaey,  7  Gray,  287. 

Admissibilitt  Of  KoTX,  Bill,  etc.,  ttitder  Omrr  for  Mombt  Had  ahb 
Received.— It  ia  well  settled  that  a  promissory  note  is  admissible  in  evidence 
nnder  a  coant  for  money  had  and  received  iu  action  by  the  payee  against  the 
maker:  TebheUs  v.  Pickering,  51  Am.  Bee.  48;  Pag^e  Admimutraior  v.  Bamk 
o/Alexandrui,  7  Wheat.  35;  Lane  v.  Adorns^  10  111.  167;  Boyle  v.  Carter,  24 
Id.  49;  Couraey  v.  Saber,  7  Har.  &  J.  28;  Hvghea  v.  W?teeler,  8  Cow.  76;  Por- 
ter V.  Cummingst  7  Wend.  172.  See  also  Alathncsv.  Fogg,  44  Am.  Dec.  257. 
So  where  the  note  was  made  payable  •*  to  P.  W.  or  IL  B.  :*'  Walrad  v.  Petrit, 
4  Wend.  575.  So  where  the  note  was  in  the  following  form:  *'  For  value  re- 
ceived of  C.  &  M.,  or  order,  thirty  dollars  and  eighty -three  cents,  on  demand, 
and  interest  annually" — the  promissory  words  being  omitted  by  mistake: 
Owamdnga  v.  Oasaett,  19  Vt.  306.  So  where  the  note  was  given  on  condition 
that  the  payee  would  assign  the  maker  a  certain  mortgage,  perfonnance  of 
the  condition  being  proved:  PayBon  v.  WhUcomh,  15  Pick.  212.  So  an  arbi- 
cration  note,  after  the  maker's  liability  has  been  fixed  by  an  award  in  the 
payee's  favor:  Woodrow  v.  OVormer,  28  Vt.  776.  So  where  the  note  is  for  a 
certain  sum  payable  in  specific  articles:  Payne  v.  Couch,  1  G.  Greene,  64; 
Orandal  v.  Brculley,  7  Wend.  311;  Stever  v.  Lamoure,  HiU  &  D.  352.  Contra: 
Wilson  V.  George,  10  N.  H.  445,  where  it  was  held  that  in  order  to  be  adnus- 
sible  under  a  count  for  money  had  and  received,  a  note  must  express  a  prom- 
ise to  pay  in  money,  and  that  the  promise  ond  not  the  consideration  is  the 
test.  So  in  Carlide  v.  Davis,  7  Ala.  42,  it  was  held  that  a  note  payable  **  in 
the  common  currency  of  Alabama"  was  not  payable  in  money,  and  therefore 
not  admissible  under  a  count  for  money  had  and  received.  Admitting  it  to 
be  true  that  the  promise  and  not  the  consideration  of  the  promise  determines 
whether  a  note  is  evidence  of  money  had  and  received  by  the  promisor  be- 
longing to  the  promisee,  since  the  rule  is  that  a  note  for  a  certain  sum,  pay- 
aolo  in  chattels,  becomes,  upon  default  at  maturity,  a  promise  to  pay  ia 
money:  PoherUt  v.  Beatty,  21  Am.  Dec.  410;  such  a  note  ought,  after  maturity, 
to  be  as  competent  evidence  under  this  count  as  if  it  were  originally  payable 
in  money.  Where  a  note  was  made  payable  in  land  at  a  certain  price  per  acre, 
and  the  maker,  having  been  discharged  under  the  bankrupt  act,  afterwards 
Btatcd  that  he  was  unable  to  convey  the  land,  but  admitted  that  the  note  was 
just  and  promised  to  settle  it,  it  was  held  admissible  under  the  money  counts: 
Smith  V.  Smith,  3  Id.  410.  Certainly,  where  the  promise  is  to  pay  in  money, 
the  fact  that  tho  consideration  was  something  else  than  money  does  not  pre- 
vent the  admissibility  of  the  note  under  a  count  for  money  had  and  received: 
Smith  V.  Van  Loan,  16  Wend.  659;  Hughes  v.  Wheeler,  8  Cow.  76;  Wilson  v. 
George,  10  N.  H.  446.  So  though  the  note  shows  on  its  face  that  the  consid- 
eration is  not  raon^y:  JIasseU  v.  HoU,  17  Id.  39.  In  Hughes  v.  Wheeler, 
fupra,  it  is  said  that  the  note  is  conclusive  evidence  of  a  pecuniary  consider- 
ation. At  all  events,  the  promise  to  pay  in  money  is  a  sort  of  equitable  con- 
version of  the  consideration  into  money,  a  binding  election  to  treat  it  as  money 
for  the  purposes  of  the  contract. 

It  is  also  well  settled  that  the  indorsee  or  bearer,  as  the  onw  nay  be,  of  a 
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negotiable  note,  may  give  it  in  evidence  nnder  a  ooont  for  money  had  and  re- 
ceived against  his  immediate  indoraer  or  any  prior  party  to  it:  Eagle  v.  Smithf 
13  Am.  Dec.  37;  Dunadale  v.  LanchuUr,  4  Esp.  201;  Brown  v.  Tbrver,  Minor, 
370;  JndianapolU  Ins.  Co.  v.  Brown,  6  Blackf.  378;  Penn  v.  Itaek,  3  Gill  k 
J.  369;  StaU  Bards  v.  Hurd,  12  Maas.  171;  WUd  v.  Fisher,  4  Pick.  421;  EOs- 
worth  V.  Brewer,  11  Id.  315;  Dana  v.  Underwood,  19  Id.  99;  Tenney  v.  Sari' 
bom,  5  N.  H.  656;  Edgerlm  v.  BraekeU,  11  Id.  218;  Pierce  v.  Croyi«,  12 
Johns.  90;  OleoU  v.  Bathbone,  5  Wend.  490;  Proton  v.  i^o^,  2  Woodb.  ft 
M.  75.  So,  though  the  note  is  not  negotiable  in  form,  where  all  notes  are 
made  negotiable  by  statute:  King  v,  WiUl,  Morr.  187.  So,  though  the  note 
is  payable  in  "currency:"  Si.  Levis  etc  Ins,  Co.  v.  Soulard,  8  Mo.  665.  It 
is  presumed  that  money  passes  at  every  negotiation  of  the  note:  EUsioorth  v. 
Brewer,  11  Pick.  315.  And  every  indorsement  operates  as  an  assignment  of 
the  right  to  receive  the  money  in  the  bands  of  the  prior  parties:  Pierce  v. 
Credits,  12  Johns.  90.  The  fact  that  the  holder  of  a  note  is  an  indorsee  for 
collection  merely  will  not  prevent  his  recovery  under  the  money  counts: 
Chasf.  V.  Bumham,  37  Am.  Dec.  602.  An  indorser,  having  paid  the  note,  is 
remitted  to  his  right  to  recover  against  prior  parties  under  the  count  for 
money  had  and  received,  giving  the  note  in  evidence:  Ainslie  v.  Wilson,  17  Id. 
532;  Bowlings  v.  Poindexter,  14  Smed.  &  M«  66,  post.  But  in  tiie  latter  case 
it  is  said  that  he  can  recover  only  the  amount  actually  paid. 

A  note  ia  not  evidence  to  support  a  count  for  money  had  and  received 
against  a  mere  surety  who  received  no  part  of  the  consideration:  HaUen  v. 
Robinson,  4  Blackf.  479.  It  is  prima  Jcuae  evidence  against  an  indorser;  but 
if  it  be  shown  that  he  was,  in  effect,  only  a  surety,  the  evidence  is  rebutted: 
Pagers  Adm*r  v.  BanJ:  of  Alexandria,  7  Wheat.  35.  So  if  he  was  a  mere 
agent  for  the  person  actually  receiving  the  money:  Jones  v.  Cannady,  4  Dev. 
87.  But  in  Cole  v.  Gushing,  8  Pick.  48,  it  is  held  that  the  maker  of  a  note 
for  the  payee's  accommodation,  receiving  no  money  or  other  oonsideration  for 
signing  it,  is  liable  to  an  indorsee  under  the  count  for  money  had,  and  r^ 
ceived. 

A  bill  of  exchange  or  cash  draft  is  competent  evidence  to  support  a  count 
for  money  had  and  received  by  the  })ayee  or  indorsee  against  the  acceptor: 
Farmers*  etc.  Bank  v.  Payne,  25  Conn.  444;  BuUer  v.  Amfrican  Toy  Co.,  46 
Id.  136;  Knight  v.  Fox,  Morr.  305;  Purdy  v.  Vermilfea,  8  N.  Y.  346.  So, 
though  payable  on  a  contingency  that  may  never  happen,  upon  proof  that 
it  has  happened:  Henry  v.  Hasen,  5  Ark.  ^1.  The  acceptor  of  a  draft  not 
negotiable  is  liable  under  this  count  to  an  assignee  thereof  when  he  has  prom- 
ised to  pay  it  to  the  assignee:  Weston  v.  Penmman,  1  Mason,  306.  So  the 
acceptor  of  a  draft  drawn  on  a  particular  fund,  having  received  the  fund  mad 
applied  it  on  a  subsequent  draft  by  the  same  drawer,  is  liable  to  the  holder  of 
first  draft  for  money  had  and  received:  Chrammer  v.  Carroll,  4Crattch  C.  C.  400. 
But  a  draft  on  a  particular  fund,  being  non-negotiable,  is  not  evidence  to  sup- 
port a  count  for  money  had  and  received,  without  other  proof:  Baeganel  v. 
Ayl^,  16  Ark.  594.  So  held  also  as  to  an  accepted  order  payable  in  axes: 
Barrall  v.  Jacot,  1  Barb.  165.  A  bank  check  payable  to  order  or  bearer  is 
competent  evidence  under  this  count  in  favor  of  the  indorsee  or  holder  against 
the  drawer:  Cruger  v.  Armstrong,  2  Am.  Dec.  126;  Howes  v.  Austin,  35  HI. 
396;  Carter  v.  Hope,  10  Barb.  180;  Blair  v.  Wilson,  28  GratL  165.  But  il 
it  be  proved  that  no  money  came  to  the  defendant's  hands,  there  can  be  na 
reoovmy  under  this  count:  Bkur  v.  Wilson,  supra, 

A  certificate  of  deposit  is  competent  evidence  to  support  a  coont  for  meoey 
had  and  received:  Talkulega  Ins.  Co.  v.  Landers^  43  Ala.  115;  State  Bank  ▼. 
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CorwUh,  6  Wis.  651.  So  where  payable  "  in cnireney:"  Swift  y,  WMtney,  20 
I U.  144.  So  a  ooapon  on  a  ooiinty  bond  in  an  action  against  the  oonnty :  Jahnacm, 
V,  Stark  Co,,  24  Id.  75.  So  a  due-bill  payable  to  order  is  admissible  in  favor  of 
an  indorsee  against  the  maker:  Cctrver  v.  IlayeSf  47  Me.  257.  So  an  acooont 
stated  between  the  parties  showing  the  balance  due  in  money:  Slowe  v.  SewaU, 
3  Stew,  ft  P.  67;  Filer  v.  Peebles,  8  N.  H.  226;  JUaiheweon  v.  Eureka  Powder 
Works,  44  Id.  289.  So  a  memorandum  of  a  "balance  due  for  blacksmith- 
work:"  Morse  v.  Allen,  44  Id.  33.  So  an  award  of  arbitrators,  where  there 
are  no  arbitration  bonds,  the  award  being  regarded  as  an  account  stated:  Brady 
y.  Mayor  etc,  qf  Brooklyn,  1  Barb.  584. 

MoNZT  Paid  on  Illegal  Contract  may,  under  certain  circnmstancesy  be 
recovered  under  the  count  for  money  had  and  received:  2  Greenl.  Ev.,  aec 
121.  Thus  where  the  party  paying  is  not  tit  jaart  delido  with  the  party  re* 
ceivittg  the  money,  this  count  will  lie:  Oray  v.  Boberts,  12  Am.  Dec.  383; 
Concord  v.  Delaney,  58  Me.  308;  Adams  v.  Goodnow,  101  Mass.  81;  as  in 
case  of  money  paid  in  excess  of  lawful  interest  on  a  usurious  contract,  the 
borrower  not  being  deemed  in  pari  delicto  with  the  usurer:  Wheaton  v.  ^6- 
bard,  11  Am.  Dec.  284;  Berry  v.  Makepeace,  3  Ind.  154;  Willie  v.  Oreen^  2 
N.  H.  333;  Cross  v.  Bdl,  34  Id.  82;  SeoU  v.  Leary,  34  Md.  389;  Bond  ▼. 
Jones,  8  Smed.  &  M.  368;  or  where  money  is  paid  for  liquors  where  such  sales 
are  illegal  and  dedaied  by  statute  to  be  without  consideration:  Adams  v. 
Ooodnow,  101  Mass.  81.  So  where  money  is  paid  on  a  contract  prohibited  by 
statute,  but  not  malum  in  se,  where  the  contract  remains  executory,  nothing 
except  the  paying  of  the  money  having  been  done  under  it:  Congress  Spring 
Co,  V.  KnowlUm,  103  U.  S.  49.  So  in  Bone  v.  Ehless,  29  L.  J.  Exch.  438,  it 
\b  held  that  one  who  has  authorized  the  application  of  his  money  to  an  ille- 
gal purpose  may  recover  it  before  it  has  been  so  applied.  Where  money 
was  deposited  by  a  husband  with  an  attorney  upon  an  illegal  agreement  by 
the  latter  to  procure  a  divorce  on  behalf  of  the  wife,  and  to  apply  the  money 
in  payment  of  alimony,  no  suit  being  brought,  the  money  was  held  recover- 
able as  money  had  and  received:  DonviUe  v.  Merrick^  25  Wis.  688.  So  money 
contributed  and  paid  to  a  depositary  to  aid  a  revolution  in  a  country  at  peace 
with  the  United  States,  where  it  was  not  applied  to  that  purpose:  BaUey  v. 
Belmont,  10  Abb.  Pr.,  N.  S.,  270. 

Money  Obtainsd  bt  Fraud  or  Other  Tort,  or  bt  Duress  or  Mis* 
TA&E. — ^Evidence  that  the  defendant  has  obtained  the  plaintiff's  money  by 
fraud,  deceit,  or  false  representations  will  support  a  count  for  money  had 
and  received:  2  Greenl.  £v.,  sees.  120,  122;  Crocl^ord  v.  Winter,  1  Camp. 
124;  Burton  v.  Driggs,^WalL  12o;  Oibson  v.  Stevens,  3  McLean,  651;  Bey 
nolds  V.  Bochester,  4  Ind.  43;  Beybold  ▼.  Henry,  3  Houst.  279;  Barnard  v. 
Colwell,  39  Mich.  215;  Magoffin  v.  Muldrow,  12  Mo.  512.  As  where  the  de- 
fendant falsely  represented  that  he  hod  a  certain  claim  against  another,  and 
assigned  it  to  the  plaintiff,  though  the  assignment  was  under  seal:  Burton  v. 
Driggs,  20  Wall.  125.  So  where  an  overpayment  was  obtained  fi*om  a  pur- 
chaser of  property  by  false  representations  as  to  the  price  paid  by  the  vendor, 
he  having  agreed  to  sell  it  for  the  same  price  for  which  he  bought  it:  Bar* 
nard  v.  Colwell,  39  Mich.  215.  So  where  a  certain  privilege  of  a  specified 
value  was  falsely  represented  to  be  annexed  to  the  pro])erty:  Beybold  v. 
Henry,  3  Houst.  279.  So  where  an  insurance  was  obtained  by  false  repre- 
sentations, and  the  insurers  afterwards  paid  a  loss  on  the  policy:  MeConnd  v. 
Delaware  etc.  Ins,  Co,,  18  HI.  228.  So  where,  though  the  policy  was  valid, 
the  insurers  were  induced,  by  false  and  fraudulent  representations  as  to  the 
extent  of  the  loss,  to  pay  mere  than  was  due:  Johnson  v.  Continental  L\fe  /na. 
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Co.,  89  Midi.  33.  So  where  the  plaintiff  was  induced  by  fraud  to  enter  into 
a  contract  of  partnership  and  to  pay  money  thereon:  Magoffin  v.  MvUrow^ 

12  Mo.  612.  So  where  a  husband,  acting  as  agent  for  his  wife  in  the  pur- 
chase of  land,  by  collusion  with  the  vendor  paid  double  the  actual  price  of  it, 
and  the  vendor  repaid  the  excess  to  the  husband  for  his  own  use,  the  vendor 
was  held  liable  to  the  wife  for  such  excess,  under  a  count  for  money  had  and 
received:  Walker  v.  Coleman,  81  HI.  390.  So  where  the  defendant  draws  a 
draft  in  favor  of  the  plaintiff  on  a  certain  party,  and  after  inducing  him  to 
delay  presentment,  draws  all  his  funds  out  of  the  drawee's  hands  upon  other 
drafts:  North  v.  Campbell,  72  Id.  380.  But  where  one  by  fraud  and  forgery 
obtains  money  oi  the  plaintiff  which  he  pays  to  a  third  person,  who  receives 
it  in  good  faith  in  discharge  of  a  debt,  the  latter  is  not  liable  to  the  plaintiff 
for  money  had  and  received:  Stephens  v.  Board  of  Education,  79  N.  Y.  183. 
Where  property  is  fraudulently  obtained  of  the  plaintiff,  without  intending 
to  pay  for  it,  and  is  afterwards  converted  into  money,  the  plaintiff  may  main- 
tain aseumpeit  for  money  had  and  received  therefor,  in  accordance  with  prin- 
ciples already  stated:  J/all  v.  Peckham,  8  R.  I.  370.  So  where  an  agent 
fraudulently  procures  from  his  principal  a  deed  to  himself  for  land  which  he 
is  empowered  to  sell,  representing  that  he  has  sold  it  for  a  certain  sum,  part 
of  which  he  pays  over,  and  then  seUs  for  a  larger  sum,  he  is  liable  under  this 
count  for  the  difference:  Moore  v.  Mandlebaum,  8  Mich.  433. 

Money  tortiously  taken  by  force  is  recoverable  under  this  count:  McDonald 
V.  Brovm,  IG  IlL  32.  And  no  demand  is  necessary  where  the  money  is 
illegally  obtained:  Dabcock  v.  ChranviUe,  44  Vt.  325;  otherwise  if  rightfully 
obtained  and  wrongfully  detained:  Id.  This  count  will  lie  also  for  tolls,  and 
the  like,  belonging  to  the  plaintiff,  which  are  collected  by  mere  intruders  or 
trespassers:  O^Coidey  v.  Natchez,  40  Am.  Dec.  87;  Murphy  v.  City  Council,  11 
Ala.  586.  So  for  earnings  received  from  a  vessel  tortiously  taken  from  the 
plaintiff:  Richardeon  v.  Kimball,  28  Me.  483.  It  has  been  held  to  lie  aUo 
against  one  who  wins  from  a  clerk,  by  gambling,  the  money  of  his  employer: 
Caueidiere  v.  Beern,  1  Abb.  App.  Dec.  333.  But  a  person  dishonestly  receiv- 
ing from  a  county  treasurer  funds  in  his  charge  is  not  liable,  it  seems,  to  the 
county  for  money  had  and  received,  the  treasurer  being  regarded  as  owner  of 
the  funds  and  absolutely  liable  therefor  as  debtor  to  the  county:  Perley  v. 
Muskegon  Co,,  32  Mich.  132. 

Money  exacted  by  duress  is  recoverable  under  this  count:  Orand  Rapids  v. 
Blakely,  40  Mich.  367;  S.  C,  29  Am.  Rep.  539;  Deu)ey  v.  Supervisors,  4  Thomp. 
ft  G.  606;  Babcock  v.  Oranville,  44  Vt.  325.  See  the  note  to  Mayor  of  Balti- 
more V.  Lefferman,  45  Am.  Dec.  153,  for  an  extended  discussion  of  what  is  to 
be  deemed  a  compulsory  payment  which  can  be  recovered  back.  This  action 
lies  for  money  collected  on  a  judgment  which  is  afterwards  reversed  or 
vacated:  Freeman  on  Judgments,  sec.  482;  Duncan  v.  Ware,  24  Am.  Dec.  772; 
Raun  V.  Reynolds,  18  Cal.  275;  Stevens  v.  Fitch,  11  Met.  248;  Clark  v.  Pinney, 
6  Cow.  297;  Sturges  v.  Allis,  10  Wend.  355;  Lott  v.  Swezey,  29  Barb.  87.  But 
in  Pennsylvania  the  action  lies  only  where  there  is  no  order  of  restitution, 
such  order  when  made  being  a  judgment  enforceable  by  writ  of  restitution, 
which  can  not  be  turned  into  a  simple  contract  debt:  Duncan  v.  Kirkpatrick, 

13  Serg.  &  R.  292;  Travellers*  Ins,  Co,  v.  Ifeath,  95  Pa.  St.  333.  The  action  is 
held  to  lie  also  for  the  proceeds  of  goods  of  a  stranger  sold  under  an  attach- 
ment or  execution:  2  Greenl.  Ev.,  sec.  121;  Harris  v.  Miner,  28  IlL  135. 

Money  paid  under  a  mistake  or  ignorance  as  to  a  material  fact,  including  a 
mistake  of  a  foreign  law,  is  recoverable  under  this  count:  Garland  v.  Salem 
Bank,  6  Am.  Dec.  86;  Waite  v.  Leggett,  18  Id.  441;  Haven  v.  Fotter,  19  Id. 
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fiSS;  Mowait  t.  WHghi,  19  Id.  006;  Dkkins  ▼.  Jtmes,  27  Id.  488;  NorUm  r. 
Marden^  32  Id.  182;  FronHer  Bank  ▼.  Mor$e^  38  Id.  284;  Maifor  ofBaUtmorB 
▼.  Lifftfman^  46  Id.  171;  BaiUmore  etc.  B.  R,  Co,  ▼.  Famioe,  46  Id.  6a5,  and 
notes.  Afl  to  recovery  of  money  JMdd  under  a  mistake  of  law,  see  CvJOnrtaik 
▼.  CuUfrealh,  50  Id.  375;  Northrop  ▼.  Graves,  Id.  264. 

MoKZY  PiLiD  upoir  A  CoKSiDBRATiON  Whzcb  Fail8  is  recoverable  as 
money  had  and  received:  2  Qreenl.  Ev.,  sec.  124;  Dean  v.  Mcuon,  10  Am. 
Dec.  162;  SmUh  v.  McCltukey,  45  Barb.  610;  I/<acA  v.  TUUmy  40  K.  H.  475; 
LdMuax  V.  iTeatA,  47  Id.  353;  Woodward  v.  /V&,  1  Bnsh,  162;  French  v. 
MiQard,  2  Ohio  St.  44.  As  where  money  is  paid  for  an  article  entirely  worth- 
less:  Bohijuon  v.  Bright,  3  Mete.  (Ky.)  30;  such  as  counterfeit  or  forged  notes, 
or  the  like:  Yottng  v.  AdamSf  6  Mass.  181;  Brewster  v.  BitmeU^  125  Id.  68; 
8.  C,  28  Am.  Rep.  203;  Tyler  v.  Baiiey,  71  111.  34;  Carpenter  v.  Northborough 
NaJt.  Bank,  123  Mass.  66;  Welch  v.  Ooodtoin,  Id.  71;  S.  C,  25  Am.  Rep.  24; 
or  for  property  to  which  the  vendor  is  unable  or  refuses  to  make  title,  or  tor 
the  performance  of  an  act  which  he  is  unable  or  refuses  to  perform:  Philipson 
V.  Bates,  22  Am.  Dec.  444;  Piphin  v.  James,  34  Am.  Dec  652;  Johnson  v. 
Ewxns,  50  Id.  669;  Murray  v.  Clay,  47  Id.  731;  Beina  v.  Cross,  6  Cal.  29;  Al^ 
kn  V.  CUizent^  Steam  Kav.  Co.,  22  Id.  28;  Demesmty  v.  Oravelin,  56  IlL  93; 
EarU  V.  Bieiford,  6  Allen,  549;  HotchUss  v.  Judd,  12  Id.  447;  Tayhr  v. 
Reid,  19  Minn.  372;  Kerrigan  v.  Kelly,  17  Mo.  275;  ATifi^  v.  Ilutchins,  28  N. 
H.  561;  BiHggs  v.  Vanderhilt,  19  Barb.  222;  Randolph  v.  Planters^  etc.  Bank, 
7  Rich.  134;  or  where  the  contract  is  afterwards  rescinded,  where  the  refund- 
ing of  the  money  is  all  that  remains  to  be  done:  Oillet  v.  Maynard,  4  Am. 
Dec  329;  Harper  v.  Claxton,  39  Mich.  46;  Middletony,  Woolen  Mills  Co,,  33 
Ohio  St.  253;  Pharr  v.  Bachelor,  3  Ala.  237;  Bales  v.  FTnU^,  14  Ind.  349; 
or  where  money  is  advanced  for  a  particular  purpose,  and  is  not  so  applied, 
or  is  applied  to  another:  De  Bemedes  v.  Fuller,  14  East,  590,  note;  Criizer  v. 
McConnel,  15  111.  172;  Parker  v.  Fisher,  39  Id.  164;  CatUn  v.  Birchard,  13 
Mich.  110;  iS^^ron^  v.  Bliss,  6  Met.  393;  Bahnsen  v.  Clemmans,  79  K.  C.  556; 
ChurchiU  V.  Stone,  58  Barb.  233;  Bank  <^  Boston  v.  UnUed  States,  10  Ct  of 
CL519. 

As  TO  Right  ot  Tkkant  in  Cokvox  to  maintun  aseumpsU  for  money  had 
and  received  against  his  co-tenant,  for  the  proceeds  or  rents  and  profits  of  the 
oommon  property  received  by  the  latter,  see  Coles  t.  Coles,  8  Am.  Dec.  231; 
Gardiner  M/g,  Co,  v.  Heald,  17  Id.  248;  and  the  note  to  Chambers  v.  Cham- 
hers,  14  Id.  5S6. 

Pabol  Acczftanck  of  Bill  is  Good:  Walker  v.  Lide,  44  Am.  Dec  252,  and 
note;  ItsJier  v.  BeckwWi,  46  Id.  174;  Exchange  Bank  v.  Rice,  98  Mass.  289; 
Cook  V.  Baldwin,  120  Id.  319,  citing  the  principal  case 

Keootlablb  Bill  ob  Notb,  What  NECftssAST  to  constitute:  See  Gercurd  v. 
La  Coste,  1  Am.  Dec  236;  WooOey  v.  Sergeant,  14  Id.  419;  Cook  v.  SaUerlee^ 
16  Id.  432;  Franklin  v.  March,  25  Id.  462;  KendaU  v.  GaUfin,  32  Id.  141; 
Hubble  V.  Fogartie,  45  Id.  775.  That  an  order  having  all  the  necessary  par- 
ties is  a  good  inland  bill,  though  not  negotiable,  is  a  point  to  which  the  prin- 
cipal case  is  cited  in  Cook  v.  Baldwin,  120  Mass.  318.  It  is  not  essential  to 
the  character  of  a  note  or  bill  that  it  should  be  negotiable,  and  other  words 
than  ' '  or  order  "  or  *'  or  bearer  "  may  be  used  to  express  negotiability:  MidA" 
gan  Bank  v.  Eldredt  9  WalL  547>  also  citing  the  principal  case. 
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Prouty  v.  Roberts, 

[6  CvBHnro,  19.] 

That  Notb  was  Obtained  from  Payee  by  False  Kepbisentations,  to 
the  indorsee's  knowledge,  is  no  defense  to  an  action  by  the  latter  against 
the  maker. 

AdsuMPsrr  on  a  note  made  by  the  defendant  to  the  order  of 
one  Whitney  and  indorsed  by  the  latter.  The  defendant  offered 
to  show  that  the  note  was  obtained  from  Whitney,  the  payee, 
by  certain  false  and  fraudulent  representations,  of  which  the 
plaintiff  had  knowledge  when  he  took  it,  and  that,  on  that  ac- 
count, he  paid  only  a  small  sum  for  it.  The  evidence  was  ex- 
cluded as  constituting  no  defense.  Verdict  for  the  plaintiff,  and 
exceptions  by  the  defendant. 

O,  Orennell,  for  the  defendant. 

O.  T.  Davis,  for  the  plaintiff. 

By  GouBT.  The  directions  we  think  were  right;  the  plaintiff 
proved  a  legal  title  to  the  note,  and  the  facts  proposed  to  be 
proved  by  flie  defendant  could  afford  him  no  ground  of  de- 
fense. It  was  no  fraud  upon  the  defendant;  he  was  called  upon 
to  pay  only  what  he  had  undertaken  to  pay;  and  payment  to  the 
plaintiff  would  be  a  good  discharge:  Knights  v.  PtUnam,  3  Pick. 
184. 

Judgment  on  the  verdict. 


Fibs  v.  Gushman. 

[6  OUIBIHO,  20.] 

^A'tt-ttttt-n  WoKAN  HAS  Leoal  CAPACITY  TO  Takx  Gifdb,  transfers  of  stock, 
etc.,  and  to  have  deposits  made  to  her  credit  in  a  bank,  or  to  be  the 
payee  of  a  note,  or  obligee  of  a  bond,  or  the  like,  and  may  hold  the  same 
to  her  own  use  against  her  husband's  heirs  if  she  survives  him,  and  he 
has  not  reduced  the  same  to  possession,  although  the  consideration  may 
have  proceeded  from  him. 

CoiiTRACT  or  TniBD  Pebson  to  Pay  Money  to  Feme  Covert,  or  to  hold 
as  her  bailee,  or  to  vest  her  with  title  to  corporate  stock,  inures  to  her 
sole  benefit  as  against  her  husband's  heirs  if  she  survives  him,  wherever 
by  a  dear  and  distinct  act  he  has  indicated  his  assent,  and  her  name  is 
introduced  into  the  contract  as  the  person  having  the  l^al  interest. 

Dsposrr  by  Husbakd  in  Wife's  Name  in  Savings  Bank,  where  he  has  a 
separate  account  in  his  own  name,  especially  where  he  states  at  the  time 
that  the  money  is  hers,  and  takes  the  bank  book,  crediting  the  deposit 
to  her,  and  delivers  it  to  his  wife,  inures  to  her  sole  use  as  agaoist  kii 
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hein,  If  ahe  ranirM  him,  and  he  has  done  nothing  to  rednoe  it  to  poi- 


LiOATBB  oAir  vov  Takx  Bxaltt  in  SATisrACTioif  or  LxoAOT  which  the  wiQ 
providee  may  "  be  taken  out  of  such  property  as  she  shall  think  proper," 
by  her  own  mere  election,  but  she  may  take  personalty  at  its  actoal 
market  vslae  at  tbat  time. 

Widow  is  hot  Emtitijcd  to  Support  pob  Fobtt  Days  after  her  hushaad's 
death,  oat  of  his  estate,  under  the  Massachusetts  statnte,  where  she  is 
absent  from  home  with  her  husband  at  the  time  of  his  death,  and  does 
not  at  onoe  return  thither. 

Appeals  from  a  decree  of  the  probate  court  allowing  the 
account  of  the  adminiBtrators  of  Elijah  Fiak,  deceased.  Both 
the  administrators  and  the  residuary  legatees  appealed  from  the 
decree.  The  objections  of  the  residuary  legatees  were  to  the 
effect  that  the  administrators  had  not  charged  themselves  in 
their  account,  as  allowed,  with  certain  saTings-bank  deposits 
(the  facts  concerning  which  appear  from  the  opinion),  which  it 
was  claimed  belonged  to  the  estate,  but  which  the  widow,  who 
was  one  of  the  administrators,  insisted  belonged  to  her,  and 
that  the  administrators  claimed  an  allowance  for  certain  realtj 
which  they  had  charged  to  themselves  at  its  appraised  value,  and 
bad  permitted  the  testator's  widow  to  take  in  part  payment  of  a 
legacy  given  to  her  by  the  will,  which  the  will  provides  was 
*'  to  be  taken  out  of  such  property  as  she  shall  think  proper,'' 
which  claim  was  allowed  by  the  probate  judge.  The  adminis- 
trators appealed  from  the  decree  on  the  ground  that  the  court 
erred  in  requiring  them  to  charge  themselves  with  certain  bank 
stock  belonging  to  the  estate,  which  the  widow  had  also  taken  in 
part  payment  of  said  legacy,  at  one  hundred  and  six  dollars  per 
share,  instead  of  its  appraised  value  of  one  hundred  dollars 
per  share,  as  charged  in  the  account  submitted,  and  that  the 
court  erred  also  in  disallowing  a  charge  made  for  the  widow's 
support  for  forty  days  after  the  testator's  death.  As  to  this 
item,  it  appeared  that  at  the  time  of  the  death  the  widow  was 
absent  from  home  attending  upon  her  husband,  and  did  not 
immediately  return  home.  At  the  hearing  of  the  appeals  the 
jury,  among  other  things,  found  specially  that  the  value  of  the 
bank  stock,  at  the  date  of  its  transfer  to  the  widow,  was  more 
than  the  appraised  value,  but  less  than  the  value  at  which  the 
probate  judge  held  it  should  be  charged.  The  case  was 
reserved  for  the  opinion  of  the  whole  court. 

O.  T.  Davia,  for  the  administrators. 

/>.  Aiken,  for  the  residuary  legatees. 
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By  Court,  Dswet,  J.  Various  questions  arise  upon  the  ap- 
peals taken  by  the  parties  to  the  decree  of  the  judge  of  probate, 
upon  the  allowance  of  the  account  of  the  administrators,  "with 
the  "will  annexed,  of  the  estate  of  Elijah  Fisk,  who  died  testate, 
but  whose  executrix,  named  in  the  will,  declined  acting  in  that 
capacity. 

1.  The  leading  and  most  important  question  is  that  which 
relates  to  the  deposits  in  the  Barings  banks  at  Greenfield  and 
Worcester;  whether  the  same  are  the  property  of  the  estate  of 
Elijah  Fisk,  and  as  such  to  be  administered,  or  whether  they 
are  the  property  exdusiTely  of  his  widow.  Experience  C.  Fisk. 

The  principles  applicable  to  cases  of  this  character,  so  far  as 
they  involve  the  right  of  a  married  woman  to  acquire  property 
during  the  marriage,  and  the  extent  of  the  interest  thus  acquired 
by  her,  in  reference  to  the  rights  of  the  husband  and  his  heirs, 
have  become  pretty  well  settled.  A  married  woman  has  the 
legal  capacity  to  receive  gifts,  and  may  be  the  obligee  of  a  bond 
or  the  payee  of  a  promissory  note,  or  receive  a  transfer  of  stock 
in  moneyed  corporations;  and  in  all  such  cases  she  may  hold 
the  same  to  her  own  use,  if  she  surrives  her  husband. 

So  also  she  may  be  such  payee  of  a  note,  obligee  of  a  bond, 
or  a  depositor  to  whose  credit  money  is  deposited  in  a  savings 
bank,  when  the  consideration  for  such  note,  bond,  or  deposit 
certificate,  may  have  proceeded  wholly  from  the  husband;  and 
in  such  case,  as  regards  the  heirs  at  law  of  her  husband,  she 
may  hold  the  same  to  her  sole  use,  if  she  survives  her  husband. 
As  regards  the  creditors  of  the  husband,  the  rule  is  entirely 
different,  and  all  such  gifts  proceeding  from  the  husband  are 
invalid  as  against  the  creditors,  if  they  are  required  for  the  pay- 
ment of  debts.  In  many  of  the  reported  cases  the  consideration 
for  the  promise  to  the  wife,  or  for  the  investment  for  her 
benefit,  was  property  previously  belonging  to  the  wife  in  her 
own  right,  or  property  acquired  by  gift  from  other  sources  than 
her  husband;  and  the  great  question  was  as  to  the  capacity  of  a 
married  woman  to  be  a  i>arty  to  such  contracts,  or  bailments;  it 
being  contended  on  the  part  of  those  who  represented  the 
estate  of  the  husband,  that  all  contracts  and  engagements 
entered  into  by  third  persons  with  a  married  woman  were  con- 
tracts solely  with  the  husband,  and  inured  to  the  benefit  of  his 
estate,  upon  his  decease.  But  the  court  held  otherwise.  In 
later  cases  it  has  also  been  held  that  when  no  rights  of  creditors 
intervened,  a  promise  by  a  third  person  to  pay  her  money,  or 
other  engagement  for  her  benefit,  upon  a  consideration  moving 
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from  the  hasband,  was  a  good  promise  to  the  wife,  and  avail- 
able for  her  sole  use,  if  she  sarvived  her  husband,  and  he  had 
not  in  his  life-time  reduced  the  same  to  possession,  and  thus  dis- 
charged the  promise. 

The  leading  case  of  Draper  t.  Jackson,  16  Mass.  480,  is  a  direct 
authority  as  to  the  capacity  of  a  married  woman  to  become  a 
party  to  a  contract,  with  the  assent  of  her  husband,  haying  for 
its  object  the  securing  to  herself  the  avails  of  property  held  in 
her  own  right.  This  case  was  followed  by  that  of  Stanwood  t. 
Stanwoodf  17  Mass.  67,  where  an  investment  by  the  husband,  for 
the  benefit  of  his  wife,  was  sustained  in  her  behalf,  as  against 
his  administrator. 

It  would  seem  that,  independent  of  the  recent  statutes,  which 
have  veiy  much  extended  the  capacity  of  a  married  woman  to 
take  and  hold  property  for  her  separate  use,  the  effect  of  our  de- 
cisions is  such,  that  all  contracts  made  with  her  during  the 
marriage,  to  pay  her  money,  or  vmtten  acknowledgments  of  in- 
debtedness to  her  as  bailee,  or  otherwise,  if  entered  into  with 
the  full  assent  of  her  husband,  are  contracts  that  survive  to  the 
wife,  to  her  sole  use,  as  against  the  heirs  of  the  husband;  and 
the  question  to  be  decided  in  each  case  is,  whether  the  husband 
has,  by  proper  acts,  signified  his  purpose  to  that  effect. 

Thus,  in  the  case  of  Draper  v.  Jackson,  above  cited,  it  was 
said  by  the  court,  that  where  the  husband  takes  a  security  for  a 
debt  due  from  a  third  person,  in  the  joint  names  of  himself  and 
wife  (as  was  the  case  there),  "he  is  understood  to  assent  and 
intend  that  she  shall  have  some  peculiar  benefit  from  it; "  and 
the  wife  was  accordingly  allowed  to  hold  the  debt  to  her  own 
use,  she  having  survived  her  husband.  In  the  case  of  Sianvoood 
V.  Stantooodf  also,  full  force  and  effect  was  given  to  the  declared 
purpose  of  the  husband  to  hold  certain  property,  the  income  of 
property  formerly  held  by  her,  for  the  separate  account  of  the 
wife;  and  although  deposited  in  his  own  name,  it  was  held  suf- 
ficiently reserved  for  her  benefit  by  his  unqualified  declaration 
that  it  was  hers,  and  left  for  her  sole  use.  In  the  case  of  Phelps 
V.  Phelps,  20  Pick.  656,  a  like  view  of  the  question  was  taken  by 
the  court,  in  favor  of  the  wife. 

It  is  true,  that  in  these  cases  the  original  consideration  foi 
the  indebtedness,  or  for  the  stock  or  deposits,  was  from  the 
property  of  the  wife,  either  directly  or  remotely.  But  in  a  later 
case,  Adams  v.  Brackeit,  6  Met.  280,  where  such  evidence  was 
wanting,  as  to  the  source  from  which  the  funds  were  procured 
that  were  invested  for  the  wife,  and  where  the  court  assumed 
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that  the  husband  had  himself  furnished  the  same;  yet  full  effect 
vas  given  to  an  inrestment  by  the  husband  for  his  wife,  in  her 
name,  of  certain  bank  shares.  The  intention  of  the  husband  to 
give  the  same  to  the  wife,  and  the  act  of  giving,  were  said  to  be 
complete,  and  the  gift  was  supported,  as  against  the  claims  of 
the  heirs  at  law.  That  case  is  quite  to  the  point,  and  if  sound, 
will  furnish  a  sufficient  precedent  for  the  present  case. 

In  the  case  of  Ames  v.  Chew,  6  Met.  320,  323,  where  a  ques^ 
tion  arose  as  to  a  deposit  in  a  savings  bank,  in  the  name  of  the 
wife,  and  whether  the  same  was  available  to  her  as  against  the 
creditors  of  her  husband;  while  the  court  held  it  invalid  as 
against  the  creditors,  yet  it  was  said,  that  *'  such  investment  in 
her  name  by  the  consent  of  her  husband  might  bar  the  heirs  of 
the  husband,  and  might  confer  upon  her  all  the  legal  rights  of 
survivorship,  as  regards  the  claim  of  such  heirs.'' 

All  that  is  required,  therefore,  to  give  effect  to  a  contract  by 
a  third  person  to  pay  money  to  a  married  woman,  or  to  hold  it 
as  her  bailee,  or  to  vest  in  her  an  interest  as  owner  of  bank 
shares,  that  will  inure  to  her  sole  benefit,  as  against  the  heirs 
of  her  husband,  is  a  clear  and  distinct  act  on  the  part  of  the 
husband,  indicative  of  his  assent,  and  the  formal  introduction 
of  her  name,  as  the  party  having  the  legal  interest  in  the  prop* 
erty. 

The  only  further  inquiry  is,  whether  the  evidence  in  the 
present  case  would  have  authorized  the  juiy  to  find  such  clear 
and  distinct  acts  of  the  husband,  indicative  of  his  purpose  to 
deposit  this  money  for  the  separate  use  of  the  wife.  As  to  the 
deposit  in  the  bank  at  Worcester,  in  the  name  of  his  wife,  the 
testimony  is  veiy  direct  and  full.  The  money  was  sent  to  the 
bank  by  the  husband,  he  delivering  the  same  to  an  agent,  and 
requesting  the  deposit  to  be  made  for  his  wife.  He  said  it  was 
her  money,  and  he  wished  it  put  in  her  name;  and  a  book  con- 
taining the  account  of  the  deposit  was  brought  back,  and  was 
delivered  by  him  to  his  wife.  As  to  this  deposit,  there  can 
therefore  be  no  doubt  that  it  was  designed  by  the  husband  as 
a  deposit  for  the  use  of  his  wife. 

The  deposit  in  the  bank  at  Greenfield  is  of  a  character  less 
distinctly  marked.  It  was,  however,  a  deposit  made  directly 
by  the  husband  in  the  name  and  to  the  credit  of  his  wife.  It 
was  a  deposit  thus  made  by  the  husband,  at  a  time  when  he  had 
and  kept  a  separate  deposit  account,  in  his  own  name.  This 
departure  from  the  usual  mode  of  depositing  in  his  own  name 
is  very  significant  of  some  purpose  beyond  that  of  an  inveat* 
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ment  for  himself «  and  looks  Tezy  much,  to  use  the  language  of 
the  court  in  the  case  of  Draper  y.  Jackson^  16  Mass.  480,  as 
though  he  intended  that  she  should  '  *  have  some  peculiar  benefit 
from  it." 

There  is  evidence  that  the  wife  had  property  at  the  time  of 
the  marriage,  which  might  furnish  a  reason  for  such  deposit,  if 
a  reason  was  required.  For  some  time  after  the  marriage  there 
was  apparently  something  like  separate  accounts  and  money 
dealings  kept  by  the  husband  and  wife,  though  this  was  said  to 
have  been  abandoned  afterwards.  However  that  may  be,  there 
had  been  funds  derived  from  her  by  the  husband,  which  might 
have  led  to  this  deposit  by  the  husband.  But  the  great  and 
leading  fact,  which  must  control  the  case  on  this  point,  is,  that 
a  voluntary  deposit  of  money  was  made  by  the  husband  in  the 
name  and  to  the  credit  of  his  wife;  he  keeping  at  the  same  time 
a  deposit  account  in  his  own  name,  in  which  other  moneys  were 
credited  to  his  account. 

The  deposit  in  the  name  of  the  wife,  so  far  as  now  claimed  by 
her,  had  never  been  withdrawn  or  in  any  way  transferred.  This 
deposit,  thus  made,  is  to  be  explained  upon  some  reasonable 
hypothesis.  The  only  one  set  up  is,  that  the  revised  statutes, 
chapter  36,  section  77,  forbid  any  depositor  from  having  on 
deposit  more  than  one  thousand  dollars  in  his  own  name  at  any 
one  time.  An  examination  into  the  details  of  these  accounts 
will  show  that  this  reason  could  not  have  been  the  true  cause  at 
the  period  of  making  most  of  the  deposits  in  the  name  of  the 
wife,  although  it  may  have  been  so  on  some  occasions. 

We  think  the  acts  of  the  husband,  as  shown  in  relation  to  the 
deposit  in  the  savings  bank  at  Greenfield,  are  such  as  clearly 
indicate  an  appropriation  by  way  of  gift,  or  otherwise,  of  so 
much  money  for  the  benefit  of  his  wife;  that  the  deposit,  like 
any  debt  due  to  her,  might  have  been,  under  his  rights  at  com- 
mon law,  collected  and  discharged  by  the  husband  while  living, 
if  he  had  been  so  disposed;  but  not  having  done  so,  upon  his 
death,  it  survives  to  the  wife  as  her  separate  properly,  as  against 
the  heirs  of  her  husband. 

The  result  is,  therefore,  that  the  administrators  are  not  prop« 
erly  chargeable  with  the  deposits  in  the  name  of  Experience  G. 
Fisk,  in  the  savings  banks  of  Worcester  and  Greenfield. 

2.  A  further  question  arises  upon  that  part  of  the  will  which 
gives  the  wife  a  legacy  of  five  thousand  dollars,  and  provides 
that  the  same  "  may  be  taken  out  of  such  property  as  she  shall 
think  proper."    The  doubt  here  raised  is  as  to  the  kind  of 
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property  that  she  may  thus  take,  and  the  mode  of  fixing  the 
value  thereof.  The  court  are  clearly  of  opinion,  that  no  real 
estate  of  the  testator  is  to  be  transferred  to  the  legatee,  under 
this  provision,  by  her  merely  signifying  her  election  to  take  cer- 
tain real  estate  therefor.  The  title  has  either  passed  to  the  heirs 
at  law  or  to  the  residuary  devisees,  liable  to  be  defeated  by  a 
sale  for  the  payment  of  debts  or  legacies.  But  real  estate  is  not 
transferable,  in  the  way  personal  property  might  be,  in  pay- 
ment of  a  legacy,  by  mere  election  of  the  legatee.  As  to  the 
personal  estate,  it  may  be  so  transferred,  and  it  was  competent, 
without  license,  to  transfer  the  same  to  the  wife  in  part  payment 
of  her  legacy,  under  the  provisions  of  the  will.  As  to  the  price 
at  which  she  is  to  receive  the  bank  shares,  it  must  be  the  fair 
market  value  thereof  at  the  time  of  such  transfer;  not  necessarily 
the  inventory  valuation,  as  that  was  made  for  other  purposes, 
and  between  other  parties,  to  some  extent;  but  the  actual  value, 
to  be  found  by  competent  and  proper  judges.  In  the  present 
case,  the  value  has  been  found  by  the  jury,  and  the  sum  thus 
found  is  the  sum  for  which  the  bank  shares  are  to  be  taken  by 
the  legatee. 

3.  The  judge  of  probate  properly  disallowed  the  charge  by 
the  administrators  of  fifteen  dollars,  for  the  support  of  the 
widow  for  forty  days  after  the  death  of  the  testator,  under  the 
provisions  of  revised  statutes,  chapter  60,  section  16,  which  are, 
that  *'  a  widow  may  remain  in  the  house  of  her  husband  foriy 
days  after  his  death,  without  being  chargeable  therefor;  and  in 
the  mean  time  she  shall  have  her  reasonable  sustenance  out  of 
his  estate.''  The  case  of  the  widow  was  not  one  within  the  pro- 
visions of  this  statute,  or  in  which  such  allowance  could  prop- 
erly be  made. 

The  decree  of  the  judge  of  probate  must  be  reversed,  so  far  as 
is  necessary  to  conform  to  the  above  opinion,  and  in  other  re- 
spects affirmed;  and  the  case  be  remanded  to  the  court  of  pro- 
bate for  further  proceedings. 


WirB*B  Choses  is  Action,  not  Reduced  to  Possession  by  the  husband, 
■urvive  to  her  npon  his  death:  Boozer  v.  Addiaon,  46  Am.  Deo.  43;  Week$  v. 
Week$,  47  Id.  358;  Leakey  v.  Maupin,  Id.  120;  Arrington  ▼.  Screws,  49  Id. 
408.  That  a  deposit  in  a  savings  bank  in  the  wife's  name,  with  the  husband's 
knowledge  and  consent,  not  appropriated  by  the  husband,  survives  to  her,  is 
a  point  to  which  the  princi})al  case  is  cited  in  McChiskey  v.  Provident  Inst,^ 
103  liass.  302.  But  to  hold  a  gift  of  money  from  the  husband  after  his  death, 
the  wife  must  keep  it  separate:  Id.,  306.  And  it  is  only  where  the  wife  can 
appropriate  a  gift  from  her  husband  without  recourse  to  him  that  she  can  hohl 
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It  ftftor  hk  cUftth.  A  note  from  th«  hosbuid  to  tha  wile  oui  not,  therdoce^ 
be  enforced  by  her  either  agaiiut  the  husband  or  hit  legal  representatiTet 
Jackaon  v.  Parkt^  10  Cush.  552,  citing  the  principal  case.  It  is  also  cited  in 
WkUcomb  ▼.  SiUherland,  18  lU.  570;  HUl  v.  HiuU^  9  Gray,  70.  and  Tuego 
MUikig  Co.  ▼.  Browji,  128  Mass.  170. 


MiLLEB    V.  BuTIiEB. 

(6  OusKDia,  71.] 

Jom  PuBUGATioif  or  Libbl  by  Two  Defendaivts  is  sufficiently  proved 
by  evidence  that,  pursuant  to  a  previous  proposal  between  them,  one 
wrote  the  letter  containing  the  libel,  the  other  assisting  In  composing  iii 
and  that  it  was  then  sent  by  mail  to  the  person  to  whom  it  was  addrened. 

Opinions  or  Witnesses  that  Libel  Refers  to  Plaintiff,  though  it  does 
not  name  him,  are  admissible. 

fiiNDSB  OF  Libelous  Letter  is  Liable  fob  its  Fobtueb  Pubugatiob 
by  the  receiver,  if  such  further  publication  was  a  probable  eonseqneoce 
of  sendin<{  it. 

Whole  of  Alleged  Libelous  Letter  may  be  Considered  by  the  jury, 
including  defamatory  references  to  other  persons  than  the  plaintiff,  for 
the  purpose  of  determining  whether  that  part  referring  to  the  plaintifif 
was  malicious. 

Letter  CoNTAnniro  False  Imputations  Tending  to  Subject  One  to 
Contempt  or  ridicule  is  an  actionable  libel,  though  it  imputes  no  criine» 
but  it  is  otherwise  as  to  verbal  slander. 

Ca8£  for  a  libel  alleged  to  be  contained  in  a  letter  addzeesed 
to  one  Bartlett.  It  appeared  that,  pursuant  to  a  previoua  prop- 
osition by  one  pf  the  defendants  to  the  other,  the  letter  was 
written  by  Jencks,  defendant;  Butler,  the  other  defendant,  be- 
ing present  and  assisting  in  its  composition  by  suggestions;  and 
that  it  was  afterwards  deposited  in  the  post-office  and  transmit- 
ted to  Bartlett.  The  plaintiff  was  not  named  in  the  letter,  but 
there  were  references  to  a  person  called  **  the  doctor,"  and  other 
references  to  some  one  called  ''  the  colonel;"  and  testimony  of 
persons  acquainted  in  the  neighborhood  was  admitted,  against 
the  objections  of  the  defendants,  to  show  that  the  plaintiff  was 
a  doctor  and  his  father  a  colonel,  and  that  the  witnesses  sup- 
posed they  were  the  persons  referred  to  in  the  letter,  and  that 
certain  other  defamatory  expressions  referred  to  Bartlett's  wife. 
The  defendants  claimed  that  there  was  no  evidence  of  a  publica- 
tion by  Butler;  that  they  were  not  liable  for  any  publication  of 
the  letter  by  Bartlett;  that  the  publication  was  not  actionable  un- 
less it  imputed  a  crime  to  the  plaintiff;  and  that  the  expressions 
in  the  letter  referring  to  other  persons  than  the  plaintiff  were 
not  to  be  coDddered  by  the  juiy.    But  the  court  ruled  tbat  the 
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*^ question  of  a  publication  by  Butler  should  be  left  to  the  juiry; 
that  if  the  further  publication  of  the  letter  by  Bartlett  was  a 
probable  consequence  of  sending  it,  the  defendants  were  liable 
therefor;  that  it  was  not  necessary  that  the  letter  should  impute 
a  crime  to  make  it  actionable  if  it  contained  imputations  derog- 
atory to  the  plaintiff  or  calculated  to  lead  to  a  breach  of  the 
peace;  and  that  the  jury  must  decide  whether  the  publication 
was  malicious  with  respect  to  the  plaintiff,  and  if  they  found 
the  expressions  referring  to  other  persons  were  malicious,  they 
might  infer  that  those  concerning  the  plaintiff  were  also  mali- 
oioas.   Verdict  for  the  plaintiff;  exceptions  by  the  defendants. 

W.  O.  Boies,  for  the  plaintiff. 

R.  A.  Chapman,  for  the  defendants. 

By  Court,  Dewey,  J.  1.  The  evidence  of  publication  was 
quite  sufficient  to  authorize  the  jury  to  find  that  fact  as  against 
both  defendants.  The  letter  to  Bartlett  was  written  by  Jencks, 
Butler  assisting  in  composing  it,  and  written  in  pursuance  of  a 
previous  proposal  made  by  one  to  the  other.  It  was  then  sent 
by  mail  to  Bartlett.  Both  parties  to  the  transaction  were  en- 
gaged in  a  common  object,  and  the  acts  of  one  are  to  be  taken 
to  have  been  done  by  both,  as  to  the  legal  effect  attached  to 
them:  2  Greenl.  Ev.,  sec.  416. 

2.  The  evidence  to  show  that  the  plaintiff  was  the  person  re- 
ferred to  in  the  libel  was  properly  admitted:  2  Greenl.  Ev.,  see. 
417.  The  case  of  Snell  v.  Snow,  18  Met.  278  [46  Am.  Dec.  780), 
was  different  from  the  present,  and  the  case  of  Ooodrich  v.  Davis, 
11  Id.  473,  is  not  opposed  to  it,  but  rather  affirms  the  princi- 
ple, although  it  was  not  necessaiy  to  apply  it  in  that  case. 

8.  The  jury  were  properly  instructed  as  to  the  responsibiliiy 
attaching  to  the  defendants,  for  the  natural  and  probable  pub- 
licity that  would  be  given  the  libel  by  sending  it  to  Bartlett;  not 
for  Bartlett's  acts,  but  for  the  tendency  and  consequences  of 
their  own  acts,  in  putting  the  libel  into  circulation. 

4.  The  jury  might  properly  take  into  consideration  the  entire 
letter  and  all  the  circumstances,  and  decide  whether  that  part  of 
the  letter,  which  was  applicable  to  the  plaintiff,  was  malicious 
on  the  part  of  the  defendants. 

5.  The  question  as  to  the  character  of  the  letter,  and  whether 
the  same  was  libelous  or  not,  was  left  to  the  juiy  with  proper 
instructions.  Although  no  criminal  offense  was  therein  im- 
puted to  the  plaintiff,  yet  the  letter  might  be  libelous.  Any 
false  imputation  which  tends  to  subject  the  slandered  parly  to 
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or  contempt,  vrhen  the  same  is  drctdated  in  writing 
or  print,  is  actionable.  A  distinction  has  always  been  taken 
between  Terbal  and  written  slander;  and  this  not  only  in  refer- 
ence to  the  consequences,  as  subjecting  the  parly  to  an  indict- 
ment, but  also  as  to  the  character  of  the  accusations  or  imputa- 
tions essential  to  sustain  a  ciril  action  to  recover  damages. 

The  rule  is  stated  thus  in  a  note  to  1  Saunders,  248:  ''  To  write 
or  publish  anything  of  another,  which  makes  him  ridiculous,  or 
holds  him  out  as  a  dishonest  man,  is  held  to  be  actionable, 
when  th^  speaking  the  same  words  would  not  be/'  The  cases 
VUlers  T.  Monsley,  2  Wils.  408;  Austin  y.  Cvlpeper,  Skin.  123; 
S.  C,  2  Show.  813;  Bell  t.  Stone,  1  Bos.  &  Pul.  831,  are  all  to 
the  same  effect.  See  also  8  Bla.  Com.  126;  2  Kent's  Com.,  6ih 
ed.,  17. 

The  question,  whether  this  was  a  libel  upon  the  plaintiff,  as 
tending  to  expose  him  to  ridicule  and  disgrace,  was  submitted 
to  the  jury  under  proper  instructions.  The  verdict  was  for  the 
plaintiff,  and  the  exceptions  taken  must  be  overruled. 


Acnov  VOB  LiBSL  la  Maintaikablb  against  Two  where  the  ofiense  It 
their  joint  act:  Harris  v.  HitnHngUm,  4  Am.  Dec.  728. 

PuBUOATioN  OF  LiBEL,  What  Ck>vsTrn:xs,  Genkballt:  See  Retpublka  v. 
Davia,  2  Am.  Dec.  366;  Commonwealth  v.  Bhnding,  15  Id.  214;  FonviUe  ▼. 
McNtOBt,  31  Id.  656;  Cochran  v.  ButUrfidd,  45  Id.  363. 

Whether  Sending  Libelous  Lettkb  to  Pebson  TiTBET.kd  or  Another  a 
PuBUOATioN  or  not,  see  Stale  v.  Avery,  18  Am.  Dec.  105;  Swindle  ▼.  State^ 
24  Id.  515;  Fonville  v.  McNease,  31  Id.  556;  Howard  v.  Thompion^  34  Id. 
238;  Hart  v.  Heed,  35  Id.  179.  See  also  as  to  libel  by  a  private  letter:  AtwiU 
▼.  MaMiUoth^  120  Mass.  182,  citing  the  principal  case. 

PUBUOATION  OF  WRITING  CALCULATED  TO  BeFLEGT  ShAMB  AND  DiSQRAOB 

upon  another,  or  to  hold  him  up  to  public  ridicule,  hatred,  and  contempt,  ia 
an  aetionable  libel,  though  no  crime  is  imputed:  MeCorlde  v.  ^tmw,  6  Am. 
Dec  420;  Colby  v.  Reynolds,  27  Id.  574;  Fonville  v.  McNease,  31  Id.  656;  Bice 
V.  Simmons,  Id.  766;  Hart  v.  Beed,  35  Id.  179;  O'Baugh  v.  Finn,  37  Id.  773, 
and  tlie  notes  thereto.  So  held  also  in  WortMngton  v.  Houghton^  109  Mass. 
487;  AtwiU  v.  Mackintosh,  120  Id.  182,  citing  the  principal  case. 

Other  Parts  of  Pamphlet  Alleged  to  be  Libelous  may  be  read  in 
evidence,  when:  See  Morehead  v.  Jones,  36  Am.  Dec.  600.  Two  articles  in 
different  papers  can  not  be  coupled  together  in  an  action  for  libel  to  ascer- 
tain whether  or  not  one  of  them  is  libelous:  Usher  v.  Severaneef  37  Id.  33. 
Evidence  of  libels  by  the  defendant  against  other  persons  than  the  plaintifif 
are,  in  general,  clearly  incompetent:  Cochran  v.  BvUerfield,  45  Id.  363. 

Testimony  as  to  how  Witnesses  Understood  Publication  alleged  to 
be  libelous  is  held  generally  incompetent,  in  Maynard  v.  Beardsley,  22  Am. 
Dec.  595;  but  it  is  said  that  a  contrary  rale  seems  to  prevail  where  the  al- 
leged libel  is  shown  to  but  one  person,  or  only  to  a  few.  In  Van  Vechten  v. 
Hopkins,  4  Id.  339,  it  is  held,  contrary  to  the  doctrine  of  the  principal  case^ 
that  where,  in  an  alleged  libel  concerning  the  plaintifif  ho  is  not  ezpressljf 
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named,  it  can  not  be  proved  by  witnesses  that  they  nndentood  from  the 
reading  of  it  thst  it  referred  to  the  plaintiff:  See  the  note  to  that  case.  In 
8neU  ▼.  8wno,  46  Id.  730,  it  is  held  that  in  an  action  of  slander  a  witnesi 
having  testified  to  the  words  spoken  can  not  state  what  meaning  he  under- 
stood the  defendant  to  convey  by  them.  The  principal  case  is  approved  and 
followed  in  BvaaeU  v.  KeUff,  44  CaL  644,  on  the  point  that  where  the  plaintiff 
is  not  named  in  an  alleged  libel,  it  is  competent  to  show  by  witnesses  who 
read  it  that  they  understood  it  to  apply  to  the  pUuntiffl  And  generally, 
where  an  alleged  libel  is  at  all  ambignous,  it  is  held,  in  NeUon  v.  BorthenkUt 
62  IlL  240,  that  the  witnesses  may  testify  as  to  the  sense  in  which  they  nn- 
derstood  it,  referring  to  the  principal  case  as  virtnally  overraling  BneU  ▼• 
8nf**o,  nmrcL  So  in  Leonard  v.  AIUtl  11  Cosh.  245,  it  is  held,  citing  the 
principal  case,  as  somewhat  extending  the  mle,  that  where  a  slander  b  made 
op  of  obeoure  expressiops,  gestures,  intonations,  eta,  witnswea  may  state 
what  they  understood  the  defendant  to  mean. 


Wood  v.  €rooDBn>aE. 

(6  COSHZHO,  117.) 

Attobnxt  in  Fact  Sioniko  Principal's  Namx  Alonx  to  a  nota  cr  moii- 
gage,  without  adding  his  own  name  as  agent  or  attorney,  b  not  a  villi 
execution  of  such  instrument. 

Agent  has  Only  Such  Powkes  as  ahb  Expbisslt  Givxh  ob  KmaaABV 
and  proper  for  carrying  out  those  expressly  given. 

AOKNT    HAS    No    AUTHOBITT   TO    MOBTOAOB    BeALTT    UNDXB    PoWXB  "TO 

But  and  Sell  real  and  personal  property;*'  to  make  "  good  and  sufficient 
deeds  *  *  *  in  transferring  and  convejring  the  same;"  to  prosecute 
all  necessary  suits  for  collecting  demands;  to  vindicate  the  prindpalli 
rights;  to  defend  all  suits  instituted  against  him;  and  especially  to  carry 
on  a  certain  saw-mill,  buy  and  sell  logs  and  Inmber,  etc. ;  and  generally 
to  make  contracts  for  the  profitable  improvement  and  use  of  the  princi- 
pal's property,  for  the  enlargement  of  his  estate,  unless  it  appears  thai 
the  making  of  such  mortgage  was  necessary  to  the  execution  of  the  au- 
thority given. 

T&B8PABS  for  an  injuiy  to  land.  The  plainti£F  daimed  the  locuf 
in  quo  under  a  mortgage  made  to  one  Sewall  Gk>odridge.  Th« 
defendants  claimed  under  Benjamin  Goodridge.  The  mortgage 
in  question  was  executed  by  Levi  Goodridge  in  the  name  of 
Benjamin  Goodridge.  He  signed  the  hitter's  name  alone,  with- 
out  adding  his  own  name  as  agent  or  attorney,  and  there  was 
nothing  in  the  body  of  the  mortgage  to  show  that  it  was  exe- 
cuted by  attorney,  but  the  said  Levi  acknowledged  the  same  as 
attorney  to  be  the  deed  of  Benjamin.  The  note  secured  by  the 
mortgage  was  signed:  "  Benjamin  Goodridge,  by  his  attorney, 
Benjamin  Goodridge,"  the  latter  name  being  written  by  the  de- 
fendant.   The  substance  of  the  power  of  attorney  under  which 
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Levi  aeted  is  sufficiently  stated  in  ilie  i^Uabos.    The  ease  isaa 
appealed  from  the  eommon  pleas,  and  sabmitted  upon  an  agreed 

statement. 

E.  Washburn  and  C.  Mason,  for  tiie  plaintiff. 

F.  H,  Dewey,  for  the  defendants. 

By  Court,  Flbtcheb,  J.  The  first  question,  as  to  the  plaint- 
iff's title  to  the  land,  is,  whether  the  form  of  exiecuting  the 
mortgage  and  note  by  the  attorney  was  a  legal  execution  of  his 
power  as  such;  whether  signing  the  name  of  the  principal,  Ben- 
jamin Ooodridge,  as  if  it  were  his  own  personal  act  and  signa- 
ture (it  not  appearing  upon  the  instruments  to  be  done  by  Levi 
as  attorney),  was  a  good  execution  of  the  instruments  under  the 
power,  so  as  to  make  them  valid  as  the  deed  and  note  of  Benja- 
min, and  thus  effectually  to  convey  the  land  to  Sewall  Oood- 
ridge by  the  mortgage,  under  which  the  plaintiff's  title  is 
derived. 

When  one  writes  the  name  of  another  to  a  deed,  in  his  pres- 
ence, at  his  request,  and  by  his  direction,  the  act  of  writing  is 
regarded  as  the  party's  personal  act,  as  much  as  if  he  had  held 
the  pen,  and  signed  and  sealed  the  instrument  with  his  own 
hand:  Stoiy  on  Agency,  sec.  51;  BaU  v.  DunslerviUe,  4  T.  B. 
818;  Lovelace's  Case,  W.  Jones,  268;  EibbiewhUe  v.  McMorine, 
6  Mee.  &  W.  200,  214,  216;  Gardner  v.  Gardner,  5  Gush.  483 
[ante,  740]. 

In  the  present  instance,  the  deed  and  note  were  not  executed 
by  Benjamin  personally;  nor  in  his  presence,  but  in  his  ab- 
sence; and,  so  far  as  appears,  without  his  knowledge.  But, 
upon  the  face  of  the  papers,  they  appear  to  have  been  signed  by 
him  personally  and  with  his  own  hand.  In  fact,  they  were 
signed  by  Levi;  but  it  does  not  appear,  upon  the  &ce  of  the 
papers,  that  in  signing  the  name  of  Benjamin,  Levi  acted  as  his 
agent,  or  intended  to  act  under  the  pow.er  of  attorney  from 
Benjamin,  or  meant  to  execute  the  authority  given  by  that 
power. 

The  deed  and  note,  which  thus  appear  to  be  signed  by 
Benjamin  personally,  when,  in  fact,  they  were  signed  by  Levi, 
aie  not  such  instruments  as  Levi  was  authorised  to  make.  He 
was  authorized  to  make  instruments  in  the  name  of  Benjamin; 
not  as  made  by  Benjamin  personally;  but  by  Levi,  in  his  name, 
as  his  attorney.  It  should  appear  upon  the  face  of  the  instru- 
ments that  they  were  executed  by  tlie  attorney,  and  in  virtue 
of  the  authority  delegated  to  him  for  this  purpose.    It  is  not 
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enough  that  an  atiomej  in  fact  has  anthorily,  bnt  it  must 
appear,  bj  the  instruments  themselTes,  which  he  executes,  that 
he  intends  to  execute  this  authority.  The  instruments  should 
be  made  by  the  attorney  expressly  as  such  attorney;  and  the 
exercise  of  his  delegated  authority  should  be  distinctly  avowed 
upon  the  instruments  themselyes.  Whatever  may  be  the  secret 
intent  and  purpose  of  the  attorney,  or  whatever  may  be  his  oral 
declaration  or  profession  at  the  time,  he  does  not  in  fact  execute 
the  instruments  as  attorney,  and  in  the  exercise  of  his  power  as 
attorney,  unless  it  is  so  expressed  in  the  instruments.  The 
instruments  must  speak  for  themselves.  Though  the  attorney 
should  intend  a  deed  to  be  the  deed  of  his  principal,  yet  it  will 
not  be  the  deed  of  the  principal,  unless  the  instrument  purports 
on  its  face  to  be  his  deed.  The  authority  given  clearly  is,  that 
the  attorney  shall  execute  the  deed  as  attorney,  but  in  the  name 
of  the  principal. 

There  is  much  learning  and  much  discussion,  in  the  books  of 
the  law,  as  to  the  proper  mode  of  executing  authority  by  agents. 
In  what  form  the  agent  should  execute  his  authority,  so  as  to 
bind  his  principal  and  not  bind  himself,  has  been  a  subject 
largely  considered  in  elementary  works,  and  much  discussed  in 
numerous  adjudged  cases.  The  rule  commonly  laid  down  by 
all  the  authorities  is,  that  to  bind  the  principal,  the  instrument 
must  purport,  on  its  face,  to  be  the  instrument  of  the  principal, 
and  executed  in  his  name;  or,  at  least,  that  the  tenor  of  the 
instrument  should  clearly  show  that  the  principal  is  intended 
to  be  bound  thereby,  and  that  the  agent  acts  merely  as  his  agent 
in  executing  it. 

But  it  is  contended,  that  it  is  nowhere  laid  down  in  any  work 
of  authority,  or  established  by  any  adjudged  case,  that  the  agent 
may  put  the  name  of  the  principal,  as  his  ovm  personal  act  and 
signature;  the  execution  of  the  agent,  as  agent,  not  being  in  any 
way  disclosed.  Such  an  execution  does  not  appear  to  be  war* 
ranted  by  the  power  delegated  to  execute  the  instrument  as  at- 
torney, but  in  the  name  of  the  principal. 

If  such  a  mode  of  execution  is  proper  and  legal,  it  seems  most 
remarkable  that  it  is  nowhere  stated  or  suggested  in  any  work 
of  authority.  The  execution  of  instruments  by  agents  in  this 
way  would  certainly  be  attended  vrith  great  difficulties  and  dan- 
gers. If  the  agent  might  execute  instruments  in  this  mode,  the 
principal,  if  he  found  his  name  signed  to  an  instrument,  would 
have  no  means  of  knowing  by  whom  it  had  been  signed,  or 
whether  he  was  bound  or  not  bound  by  such  signature;  and 
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other  persons  might  be  greatly  deceived  and  defrauded  by  re« 
lying  npon  such  Bignatore  as  the  personal  act  and  signature  of 
the  principal,  when  the  event  might  prove  that  it  was  put  there 
by  an  agent,  who  had  mistaken  his  authority,  and  consequently, 
that  the  principal  was  not  bound.  When  it  should  be  discov- 
ered that  the  name  of  the  principal  was  not  written  by  him,  as 
it  purports  to  be,  it  might  be  wholly  impossible  to  prove  the 
execution  by  attorney,  as  there  would  be  nothing  on  the  note  to 
indicate  such  an  execution.  For  authorities  as  to  the  form  of 
execution  of  the  mortgage  and  note,  see  Story  on  Agency,  sees. 
147, 148,  163,  notes,  and  cases  cited;  Hoffman's  opinion  in  3 
Am.  Jur.  71-^;  WOks  v.  Back,  2  East,  142;  Stoiy  on  Prom. 
Notes,  sees.  11,  66,  71.  In  the  case  of  Stackpole  v.  Arnold^  11 
Mass.  27,  29  [6  Am.  Dec.  150],  Parker,  0.  J.,  said:  <'No  per- 
son, in  making  a  contract,  is  considered  to  be  the  agent  of  an- 
other, unless  he  stipulates  for  his  principal  by  name,  stating  his 
agency  in  the  instrument  which  he  signs.  This  principle  has 
been  long  settled,  and  has  been  frequently  recognized;  nor  do  I 
know  an  instance  in  the  books  of  an  attempt  to  charge  a  person 
as  the  maker  of  any  written  contract,  appearing  to  be  signed  by 
another,  unless  the  signer  professed  to  act  by  procuration  or  au- 
thority, and  stated  the  name  of  the  principal  on  whose  behalf 
he  gave  his  signature." 

There  is  a  dictum  of  Lawrence,  J.,  in  the  case  of  WUks  v.  Back, 
2  East,  142-145,  which  would  seem  to  import  that  an  agent 
might  put  his  principal's  name,  without  stating  it  to  be  by 
attorney.  But  it  is  but  a  dictum,  the  import  of  which  is  not  en- 
tirely clear  and  certain. 

Though  there  is  no  direct  authority  to  the  point,  the  court  are 
inclined  to  think  that  the  execution  of  the  mortgage  and  note, 
in  the  present  case,  were  not  such  as  the  attorney  was  author- 
ized to  make,  and  not  such  as  to  make  them  valid  and  binding. 
But  it  is  not  necessary  to  place  the  decision  of  the  case  on  that 
ground. 

There  is  another  point  in  the  case  which  is  conclusive  against 
the  plaintiff's  right  to  the  land,  and  of  course  against  her  right 
to  maintain  this  action.  Levi  Goodridge,  who  made  the  mort- 
gage and  note,  had  no  authority  under  his  power  of  attorney 
from  Benjamin  Goodridge  to  do  these  acts,  so  that  the  mortgage 
and  note  are  both  invalid  and  without  any  legal  effect.  In 
accordance  with  the  general  and  well-settled  principles  of  law, 
the  power  of  attorney  to  Levi  must  be  so  interpreted  as  not  to 
extend  the  authoriiy  given  to  him  beyond  that  which  is  given  in 
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terms,  or  which  is  necessaiy  and  proper  for  eanyixig  fhe  au^ 
ihority  expressly  given  into  fall  effect.  Now  the  power  of 
attorney,  in  this  case,  Teiy  clearly  did  not  in  terms  give  to  Levi 
authority  to  mortgage  the  real  estate  of  his  principal;  still  leas 
does  it  in  terms  give  him  power  to  borrow  money,  and  to  bind 
his  principal  by  a  promissory  note;  nor  does  the  case  show,  by 
any  means,  that  such  power  was  necessary  and  proper  for  cany- 
ing  into  effect  the  authoriiy  expressly  given.  In  truth,  the 
object  of  the  power  seems  to  be  to  give  Levi  authoriiy  to  man- 
age and  take  care  of  the  property  of  his  principal  in  the  best 
manner,  but  not  to  involve  his  principal  in  debt,  and  bind  him 
by  a  promissory  note,  and  pledge  his  real  estate  as  security, 
^ere  is  nothing  in  the  case  to  show  that  it  was  necessary  for 
Levi,  in  the  execution  of  any  authority  given  him,  to  raise 
money  for  his  principal  by  note  and  mortgage;  or  even  that  the 
money  raised  was  in  fact  for  his  principal.  In  the  absence  of 
all  evidence  that  the  money  was  in  fact  obtained  for  the  princi- 
pal, or  that  it  was  necessaiy  for  the  execution  of  the  authority 
given,  there  being  no  express  authority  to  make  a  mortgage  or 
negotiable  note,  there  is  an  entiie  failure  to  show  that  Levi  had 
any  power  to  make  the  note  and  mortgage;  and  the  title  of  the 
plaintiff,  being  derived  under  that  mortgage,  wholly  fails. 

The  plaintiff,  having  no  valid  title,  and  no  right  to  exclusive 
possession,  according  to  the  agreement  of  parties,  judgment 
must  be  rendered  for  the  defendants. 


Whxther  Attornbt  Exxcumio  Ikstbumxiit  should  Sicor  his  Owh 
Name  as  attorney  in  addition  to  that  of  the  principal,  in  order  to  make  it 
valid,  or  whether  it  is  sufficient  to  sign  the  principars  name  alone,  is  a  point 
*  upon  which  the  authorities  are  not  agreed.  Mr.  Wharton  adopts  the  doctrine, 
and  quotes  with  approval  the  reasoning,  of  the  principal  case  on  this  point: 
Wharton  on  Agency,  sec.  284.  In  a  note  to  Story  on  Agency,  on  the  other 
hand,  it  is  stated  that  it  can  not  positively  be  said  upon  the  authorities  to  be 
absolutely  necessary  that  an  instrument  executed  by  attorney  should  appear 
on  its  face  to  have  been  so  executed:  Stoiy  on  Agency,  sec.  147,  note.  Cer- 
tainly, the  better  course  for  the  agent  or  attorney  in  such  a  case  is  to  sign  the 
principars  name,  together  with  his  own  as  agent,  thus:  '*A.  B»,  by  C.  D.,  his 
attorney;"  since  by  so  doing  he  gives  notice  of  the  fact  of  his  agency,  and 
puts  those  who  may  have  occasion  to  ascertain  the  validity  of  the  instrument 
npon  inquiry  in  the  proper  quarter  to  ascertain  the  extent  of  his  authority. 
In  the  case  of  a  conveyance  of  land,  for  instance,  an  attorney  or  searcher  of 
records  looking  up  the  title,  if  he  should  find  the  deed  apparently  executed 
by  the  grantor  in  person,  might  neglect  to  search  for  an  authority  under  seal 
to  the  person  who  as  attorney  actually  signed  the  grantor's  name.  But  not- 
withstanding the  obvious  utility  of  the  mode  of  execution  above  indicated, 
the  weight  of  authority  would  seem  to  be  in  favor  of  the  doctrine  that  ao 
•gent  or  attoniqr  may  ezeente  an  inatmmentt  either  under  seal  or 
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Mftlf  by  tigBomg  the  j^dpal*!  oama  «1od6»  aspeoially  where  tlia  fftct  that  it 
is  ezeonted  by  attorney  appears  in  the  body  of  the  instrament.    It  was  so 
hel'l  in  Devimnty  y.  Bq/noldst  1  Watts  &  8.  328,  in  the  case  of  a  deed,  whera 
the  fact  of  its  being  executed  by  attorney  was  stated  in  the  body  of  the  deed. 
In  Forsifth  t.  Daf,  41  Me.  391»  it  was  laid  down  in  general  texma  that  an 
agent  anthoriaed  to  exeonte  an  instrament  might  do  so  by  signing  the  prin* 
oipal'^  name  as  if  it  were  his  own.    Bice,  J.,  delivering  the  opinion  of  the 
court  in  that  case,  says:  "Ko  case,  I  apprehend,  can  be  found  in  the  hooka 
which  will  sustain  the  rule  so  broadly  laid  down  by  the  learned  judge  in  the 
case  of  Wood  v.  Qoodndgt^  cited  above.    Nor  can  the  doctrine  be  sustained 
on  principle.    It  is  difficult  to  perceive  any  sound  reason  why,  if  one  msD 
may  authorise  another  to  act  for  him  and  bind  him,  he  may  not  anthofriaa 
him  thus  to  act  for  him  and  bind  him  in  one  name  as  well  as  in  another.     As 
matter  of  convenience  in  preserving  testimony,  it  may  be  well  that  the  names 
of  all  parties  who  are  in  any  way  connected  with  a  written  instrament  shonld 
appear  upon  the  instruments  themselves.    But  the  fact  that  the  name  of  the 
agent  by  whom  the  signature  of  the  principal  is  affixed  to  an  instrument 
appears  upon  the  instrument  itself,  neither  provea  nor  has  any  tendency  to 
prove  the  authority  of  such  agent.    That  must  be  established  aliunde,  whether 
his  name  appears  as  agent  or  whether  he  simply  places  the  name  of  his  prin- 
cipal to  the  instrument  to4)e  executed.    More,  even:  the  authorities  clearly 
show  that  one  man  may  be  bound  by  the  use  of  his  name  by  another,  simply 
from  an  implied  authority."    In  Berbey  v.  Judd^  22  Minn.  287,  a  deed  was 
executed  by  several  grantors,  one  of  them  signing  his  own  name  and  those  of 
the  other  grantors  as  their  attorney.    The  body  of  the  deed  showed  that  the 
execution  as  to  the  other  grantors  was  by  attorney.    The  attorney  ei^^ned 
their  names  and  connected  them  all  together  by  a  bracket,  writing  the  words 
"by  their  attorney  in  fact"  along  the  bracket,  but  not  adding  his  name  as 
such  attorney.    This  was  held  a  valid  execution,  and  the  court  said:  "As 
respects  the  execution  of  a  deed  by  an  attorney  in  fact^  although  it  is  usual 
and  better  for  him  to  sign  the  name  of  his  principal,  and  to  add  thereto  his 
own  signature,  with  proper  words  indicating  that  the  act  is  done  by  him  as 
such  attorney,  yet  it  is  not  in  all  cases  necessary  that  he  should  so  append  his 
own  name.    When  the  deed  on  its  face  purports  to  be  the  indenture  of  the 
principal,  made  by  his  attorney  in  fact,  therein  designated  by  name,  it  may 
be  properly  executed  by  such  attorney  by  his  subscribing  and  ^ffiy^*^ 
thereto  the  name  and  seal  of  his  principal  alone. "   But  in  Meoffher  v.  Tkonqh- 
mm,  49  CaL  189,  where  one  of  two  grantors  was  attorney  for  the  other,  and 
executed  it  for  both,  it  was  held  that  his  own  name  must  be  signed  twios» 
once  for  himself  and  once  as  attorney  for  his  co-grantor. 

With  respect  to  instruments  other  than  deeds,  it  is  well  setUed  than  an  ex- 
ecution by  attorney  in  the  principal's  name  alone  is  sufficient.  So  in  case  ol 
a  contract,  where  the  agent's  act  was  subsequently  ratified  by  the  principal* 
and  the  other  party  then  went  on  and  performed  his  part:  Mtrr\fiM  y.  Par^ 
roU,  11  Cushu  591,  citing  the  principal  case,  and  conceding  that  the  principal 
might  not  have  been  bound  before  he  ratified  the  signing,  and  permitted  the 
other  party  to  act  upon  the  contract  as  valid.  The  makingj  indorsement^  or 
acceptance  of  a  negotiable  instrument  by  an  agent  may  undoubtedly  be  in  the 
principal's  name  alone,  leaving  the  authority  to  be  shown  by  parol,  though  it 
is  better  that  the  agency  should  appear  upon  the  instrument:  Ch.  Bills» 
13th  Am.  ed.,  444;  1  Daniel's  N^.  Inst.,  sees.  298, 299;  Hanm  ▼.  HMb^  IS 
Am.  Dec.  678;  Motm  v.  Ortai,  38  Id.  471;  Fim  Ifatiaiud  Bank  ▼.  Oay.  63 
Mo.  83k  disapproving  the  principal  case;  Mechamk^  Bmk  ▼.  Bamk  ^f  Colmm 
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bta,  5  Wheat.  326.  An  authority  to  sign  the  principal*!  naina  maj  be  Implied 
in  such  a  case  from  a  recognition  and  adoption  of  other  notes  or  acceptances 
similarly  signed:  Barber  v.  Ohiffell,  3  Esp.  60;  WcUhma  ▼.  Ftnee,  2  Stark.  368; 
LUweUyn  r.  Wmcbomihf  13  Mee.  &  W.  608.  So  where  the  party  signing 
had  in  fact  been  in  the  habit  of  forging  the  defendant's  signature  and  the 
defendant  had  taken  np  instruments  so  signed:  Weed  v.  Carpenter ,  4  Wend. 
219.  And  where  the  name  is  so  signed  without  the  authority  of  the  prind> 
pal,  he  will  be  bound  by  a  subsequent  ratification  of  it:  Hffner  v.  VoMdcli^ 
kah,  62  nL  483;  Ptail  v.  Berrjf^  78  Id.  158;  Brigham  t.  Peters,  1  Gray,  139^ 
Ck'ovens  v.  OUUlan,  63  Mo.  2^  So  a  signiikg  of  the  principal's  name  by  a 
third  person  in  the  agent's  presence  and  by  his  direction,  adding  the  name  of 
the  third  person,  and  not  that  of  the  agent,  is  good:  Weaver  v.  CamaU,  35 
Ark.  198;  S.  C,  37  Am.  Rep.  22.  Certainly  the  signing  of  the  principal^ 
name  by  another,  in  his  presence  and  by  his  direotiony  by  a  third  person,  to 
a  deed  or  other  instrument,  is  good,  whether  the  name  of  the  party  signing 
is  added  or  not:  Oardner  v.  Gardner,  ante,  740;  Mutual  Ben^  Life  Jn$,  Ok 
V.  Broum,  30  N.  J.  Eq.  193;  Lov^oy  v.  Bichardmm,  68  Me.  886. 
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[6  OUSBIIIO,  148.] 
AoaSPTANGS,  WITHOUT  VeEBAL  AflSKNT,   01  SUM  KZFBIflBLT  TeHDXBID  UT 

Full  payment  of  an  unliquidated  demand,  is  an  assent  de  facto,  and 
binding,  though,  through  inattention,  the  terms  of  the  tender  were  not 
heard,  if  by  ordinary  care  they  might  have  been  heard. 
Fatmsnt  07  Pabt  07  Clatm,  though  Tendebxb  IK  SATUVAonoN,  is  no 
defense  to  an  action  for  the  balance,  where  the  claim  is  liquidated;  oth* 
wise  where  it  is  unliquidated. 

Assumpsit,  brought  originally  before  a  justice,  and  thence  ap- 
pealed to  the  common  pleas,  to  recover  an  alleged  balance  of  a 
claim  for  services.  A  previous  action  for  the  entire  claim  had 
been  commenced  and  withdrawn,  and  afterwards  the  defendant's 
attorney  tendered  a  certain  sum,  less  than  the  amount  claimed, 
to  the  plaintiff's  attorney,  saying  that  it  was  "for  all  that 
Woodbury  was  owing  Donohue."  The  plaintiff's  attorney  took 
the  money  and  said  nothing  in  reply,  and  afterwards  testified 
that  he  did  not  hear  the  words  of  the  tender.  The  presiding 
judge  ruled  that  if  a  sum  of  money  was  tendered  and  accepted 
as  payment  in  full,  the  demand  being  unliquidated,  it  was  a 
good  defense  to  an  actio^i  for  the  bcdance,  and  that  even  though 
the  plaintiff's  attorney,  through  carelessness  and  inattention, 
failed  to  hear  the  words  of  the  offer,  it  was  nevertheless  a  bind- 
ing acceptance,  if,  with  ordinary  care,  he  might  have  heard  the 
woida.    Verdict  for  the  defendant;  exceptions  by  the  plaintiff. 

C.  D,  Bowman^  for  the  plaintiff. 
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E  WashbufTt,  for  the  defendant. 

By  Oonrt,  Shaw,  0.  J.  This  is  an  action  to  reoover  a  balance 
alleged  to  be  due  to  the  plaintiff  for  labor  and  services.  The 
only  question  on  the  exceptions  is,  whether  the  directions  to 
the  jury  were  correct;  and  the  court  are  of  opinion  that  ihey 
were.  If  an  offer  of  money  is  made  to  one,  upon  certain  terms 
and  conditions,  and  the  party  to  whom  it  is  offered  takes  the 
money,  though  without  words  of  assent,  the  acceptance  ia  an 
assent  de  facto,  and  he  is  bound  by  it:  Reed  v.  Boardman,  20 
Pick.  441.  This  is  quite  distinguishable  from  a  tender,  not 
accepted,  in  discharge  of  any  debt  or  debts,  which  must,  in 
general,  be  absolute  and  untrammeled  with  any  condition.  It 
is  also  qtiite  distinguishable  from  an  accord  and  satisfaction, 
where  something  other  than  money  is  offered  on  one  side  and 
received  on  the  other  in  satisfaction  of  some  debt  or  duty. 

The  rule  is  well  setUed,  that  the  j)ayment  of  a  part  of  a  debt, 
though  offered  in  satisfaction,  is  not  a  payment  of  the  whole, 
and  is  no  defense  to  an  action  for  the  balance.  But  that  rule 
applies  strictiy  to  a  case  of  debt,  or  a  claim  for  a  liquidated 
amount.  It  does  not  apply  to  an  unliquidated  claim  for  dam- 
ages. Originally,  the  present  was  a  claim  for  services,  and  was 
for  unliquidated  damages.  Some  services  were  admitted  to  have 
been  rendered,  but  the  amount  was  denied;  and  an  offer  was 
made  of  a  less  sum  than  that  claimed.  The  case  was  open  to 
two  inquiries:  first,  as  to  the  time  of  service;  and  second,  as  to 
the  rate.  The  offer,  therefore,  of  thiriy-five  dollars  was  both  to 
liquidate  the  claim  and  pay  that  sum  in  satisfaction;  the  accept- 
ance of  the  offer  fixed  and  liquidated  the  sum,  in  the  nature  of 
an  insimtd  compuiassent,  and  eo  instanii  discharged  it:'  IkUUe  y. 
TuMle,  12  Met.  551,  554  [46  Am.  Dec.  701]. 

In  regard  to  the  other  point,  it  appears  to  us  that  the  direc- 
tion was  right.  Money  could  scarcely  be  paid  by  one  to  another 
without  some  words  being  spoken  or  some  purpose  expressed. 
It  was  the  duty  of  the  agent,  before  receiving  the  money,  to 
know  what  was  said,  and  what  was  the  purpose  expressed;  and 
if  the  words  were  so  spoken  that,  with  ordinary  care,  he  might 
have  heard  them,  and  through  carelessness  or  inattention  he 
fiuled  to  do  so,  the  acceptance  was  binding,  as  an  assent  to  the 
terms. 

Exceptions  oyerruled. 

Pabt  Patkint  of  LiQxnDATBD  Debt  m  Ko  BAnsriumov,  though  ao- 
O0ptod:  See  Harrimm  v.  Cloit,  3  Am.  Dec.  444;  Rumtt  v.  Xytfe,  22  Id.  537; 
Giimt T,  KenhMT^  23 Id.  566;  8kawY.  Clark,  27  Id.  578;  BeynM$v.  FrmA^ 
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ao  Id.  45e.  But  lee,  oon^rti^  Brooks  v.  WJ^  37  Id.  9S.  Mnoh  less  is  aa 
Agreement  to  pay  and aooept  less  than  the  snm  due  a  satisfaction:  Seymour  v. 
Minium^  8  Id.  880;  Qt^er  v.  Kenkner,  23  Id.  566;  Danids  v.  Hatch,  47  Id. 
169.  For  cases  holding  that  the  acceptance  of  the  note  of  a  third  person  as 
payment  or  security  for  part  of  a  debt  in  full  satisfaction  is  a  good  bar  to  an 
action  for  the  balance,  see  Boyd  ▼.  BUchcockf  11  Id.  247;  Le  Page  ▼.  McCrta^ 
19  Id.  469;  Brooks  v.  WhUe,  37  Id.  95.  Payment  and  acceptance  of  a  certain 
sum  in  fall  satisfaction  is  a  good  bar  to  an  action  for  general  unliquidated 
damages:  StockUmv.  Frey,  45  Id.  138.  The  principal  case  is  approved  on  the 
point  that  where  there  is  an  unliquidated  and  disputed  demand  or  mutual 
demands  which  are  unliquidated  or  in  dispute,  and  upon  a  settlement  a  cer« 
tain  sum  is  paid  and  accepted  as  full  satisfaction,  it  is  a  good  bar  to  any  sub- 
sequent action  for  any  alleged  balance,  in  Alvord  v.  Marshy  12  Allen,  606; 
Smmona  v.  Almyt  103  Mass.  36.  Kot  so  where  the  demand  or  mutual  de- 
mands are  liquidated:  NtUon  ▼.  Weeks,  111  Id.  225.  In  such  a  case  a  part 
payment  and  receipt  in  full  do  not  preclude  further  inquiry  into  the  legal- 
ity of  the  items  of  a  demand:  Waiaai  v.  Kerby,  99  Id.' 3,  dting  the  principal 
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[6  OnsHZNO,  388.] 

Skaxotb  or  LmiXATiONS  Ruvs  on  Note  Mads  without  thi  Stats  by  a  non- 
resident afterwards  removing  within  the  state,  only  from  the  removal^ 
though  it  was  barred  before  removal  by  the  statute  of  the  state  in  which 
it  was  made. 

Distinct  and  Unbquivooal  Pbomisb  to  Pay  Debt  Babbxd  bt  Dibghabob  in 
bankruptcy,  or  a  conditional  promise,  where  the  condition  is  fulfilled,  is 
binding. 

Fbomiss  to  Pat  Debt  Dischabosd  by  Bankbuftoy  Nxednot  bs  Wbitteh 
nor  founded  upon  a  new  consideration. 

Kbgotiability  07  NoTs  IS  Retived  by  New  Pbomisb  atteb  Disohabos  in 
bankruptcy,  and  the  new  promise  inures  to  the  benefit  of  a  subsequent 
indorsee. 

Nsw  Pbomiss  by  Disghaboed  Bavkbuft  is  Mb&b  Wazybb  of  the  dis* 
charge  as  a  defense,  and  the  original  debt  is  the  substantive  cause  of 
action;  so  of  a  new  promise  to  pay  an  outlawed  debt,  or  by  an  infant 
after  maturity. 

Assumpsit  to  xeooTer  the  amount  of  certain  notes.  Under  a 
plea  of  the  general  issae  the  defendant  relied  on  the  statute  of 
limitations  as  to  one  of  the  notes,  and  a  discharge  in  bankruptcy. 
The  notes  were  all  made  in  New  Hampshire,  where  the  defend- 
ant then  resided,  and  more  than  six  years  had  run  thereon  before 
the  defendant  removed  to  Massachusetts,  such  removal  having 
been  less  than  aix  years  before  action  brought.  There  was  evi- 
dence that,  after  the  discharge  in  bankruptcy,  the  defendant  on 
several  occasions  verbally  promised  the  original  payee  to  pay 
the  notes  as  soon  as  he  possibly  could.   There  was  evidence  alao 
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of  his  ability  to  pay.  The  notes,  which  were  payable  "  to  ozder,'* 
were  afterwards  indorsed  to  the  plaintiff.  The  defendant  in- 
sisted that  a  consideration  mnst  be  shown  for  the  new  pTomise, 
and  that  it  did  not  revive  the  negotiability  of  the  notes  so  that 
a  subsequent  indorsee  could  sue.  The  court  ruled  otherwise. 
Verdict  for  the  plaintiff,  and  ezoeptiona  by  the  defendant, 

T,  WenJtwoHh^  for  the  defendant. 

J.  O,  Abbott f  for  the  plaintiff. 

By  Court,  Mstcalt,  J.  The  case  of  Bvlger  v.  Boche,  11  Piok. 
86  [22  Am.  Dec.  359],  is  a  decisive  answer  to  the  defense  set  np 
by  the  defendant,  under  the  statute  of  limitations,  against  the 
first  note  specified  In  the  plaintiff's  bill  of  particulars;  and  the 
only  other  point  to  be  decided  is,  whether  the  defendant's  dis- 
charge in  bankruptcy  is  a  defense  to  that  and  the  two  other 
notes  in  suit. 

The  plaintiff  relies  on  a  promise  made  to  the  payee  of  the 
notes,  by  the  defendant,  since  his  discharge.  And  it  is  well 
settled  that  a  distinct  and  unequivocal  promise  to  pay  a  debt  so 
discharged,  or  a  promise  to  pay  it  on  a  condition  which  is  after- 
wards fulfilled,  is  binding  on  the  promisor,  and  may  be  en- 
forced by  action.  Upon  these  exceptions  it  must  be  taken  that 
a  binding  promise  by  the  defendant  vTas  proved  at  the  trial.  No 
new  consideration  was  neoessaiy  to  the  validity  of  the  promise: 
Chit.  Con.,  5th  Am.  ed.,  190;  Perm  v.  Bermet^  4  Camp.  205;  and 
no  statute  requires  it  to  be  in  writing. 

But  the  defendant  contends  that  if  he  is  bound  at  all  by  his 
promise,  he  is  bound  only  to  the  payee  of  the  notes,  to  whom 
he  made  it,  and  that  it  did  not  revive  or  restore  the  negotiabil- 
ity of  the  notes.  And  his  counsel  cited  Depuy  v.  Swari,  9 
Wend.  135  [20  Am.  Dec.  673];  Moore  v.  Viele,  4  Id.  420;  and 
WaJbridge  v.  Earroon^  18  Yt.  448.  where  it  was  so  decided. 
Since  the  argument,  a  similar  decision  of  the  court  of  Maine  has 
been  published:  White  v.  Gushing,  30  Me.  267.  The  grounds  of 
these  decisions,  as  stated  in  the  report  of  the  first  of  them,  were, 
that  ''  the  new  promise  is  the  contract  upon  which  the  action 
must  rest;"  that  **  the  new  promise  does  not  renew  the  old  con- 
tract, and  renovate  the  note  given  on  that  contract;''  that  **  the 
existence  of  the  note  is  destroyed  by  the  discharge,  and  can  not 
be  revived  and  restored  to  all  its  former  properties  by  the 
maker's  entering  into  a  new  contract,  by  which  he  becomes  liable 
to  pay  what  was  due  on  the  old  contract;"  and  that  "the  de- 
fendiuit's  liability,  therefore,  is  on  the  new  contract,  and  that 
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ilie  suit  should  be  in  the  name  of  him  with  whom  each  oonttaot 
18  made." 

We  aie  not  satisfied  with  these  grounds  of  decision.  For 
we  take  it  to  be  well  established  that,  in  actions  brought  on 
promises  made  by  infants,  and  ratified  after  they  come  of  age; 
on  promises  which  have  been  renewed  after  the  statute  of  lim- 
itations has  furnished  a  bar;  and  on  unconditional  promises  by 
discharged  insolvent  debtors  and  bankrupts,  to  pay  debts  from 
which  they  have  been  discharged;  the  plaintiff  may  declare  on 
the  original  promise;  and  that  when  infancy,  the  statute  of 
limitations,  or  a  discharge  in  insolvency  or  bankruptcy  is 
pleaded  or  given  in  evidence  as  a  defense,  the  new  promise  may 
be  replied  or  given  in  evidence  in  support  of  the  promise 
declared  on;  that  a  replication^  alleging  such  new  promise,  is 
not  a  departure,  and  that  evidence  thereof  is  not  irrelevant. 
And  we  do  not  hold  that  a  note,  promise,  or  debt  is  "  de- 
stroyed"  by  a  discharge  in  bankruptcy.  If  it  were,  it  not 
only  could  not  bo  renewed  or  revived,  but  it  could  not  be  a 
consideration  for  a  new  promise.  Yet  nothing  is  clearer,  on 
authority,  than  that  the  old  debt  is  a  sufficient  consideration 
for  such  promise.  In  all  the  cases  above  mentioned,  the  new 
promise  operates  as  a  waiver,  by  the  promisor,  of  a  defense 
with  which  the  law  has  furnished  him  against  an  action  on  the 
old  promise  or  demand:  MBueim  v.  Hbrse,  8  Mass.  127;  ViEdentine 
T.  Foster,  1  Met  522,  628  [35  Am.  Dec.  877]. 

We  can  not  perceive  any  legal  difference,  as  to  the  point  now 
in  question,  between  the  case  of  a  debt  that  has  been  dischaiged 
by  a  process  in  bankruptcy,  and  a  claim  voidable  on  the  ground 
of  infancy,  or  barred  by  the  statute  of  limitations.  In  the 
latter  case,  it  has  been  decided  that  a  new  promise  removes  the 
statute  bar,  but  does  not  create  a  new  and  substantive  cause  of 
action  which  is  the  basis  of  a  judgment;  and  that  the  judgment 
must  be  considered  as  rendered  on  the  old  contmct:  lldey  v. 
JeweU,  8  Met.  489.  And  where  an  infant  gave  a  negotiable 
note,  which  he  ratified  by  a  new  promise  after  he  was  of  age, 
it  was  decided  that  he  was  liable  on  it  to  an  indorsee  to  whom 
the  payee  negotiated  it  after  the  ratification.  The  court  said 
the  ratification  gave  the  contract  ''  the  same  effect  as  if  the 
promisor  had  been  of  legal  capacity  to  make  the  note  when  he 
made  it.  This  made  it  a  good  negotiable  note  from  that  time, 
according  to  its  tenor;  of  course,  when  transferred  to  the 
plaintiff,  he  took  it  as  a  negotiable  note,  and  may  maintain  an 
action  on  it:"  Beed  v.  BaJtchelder,  1  Met.  659.    And  the  indorse- 
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meni  of  a  note,  after  a  new  promise  to  the  payee  has  taken  it 
out  of  the  statute  of  limitations,  enables  the  indorsee  to  sue 
the  maker:  IdUleY.  Blunt,  9  Pick.  488;  S.  0.,  16  Id.  359.  The 
same  role  is  applicable  to  the  case  at  bar.  A  new  promise  made 
to  the  payee  of  a  negotiable  note  is  a  promise  to  pay  him  or  order, 
or  bearer,  according  to  its  tenor. 
Exceptions  overroled. 

Statutb  of  Limitations  Bsouis  to  Buv  m  FAToa  of  Non-bbsidxir 
Dbbtob,  upon  a  debt  contracted  withoat  the  state,  from  the  time  of  audi 
debtor's  coming  within  the  state:  Bulger  v.  Boche,  22  Am.  Dec.  359.  and  note; 
JUoore  V.  Armstrong^  36  Id.  73,  note;  King  ▼.  Lane^  37  Id.  187;  Bronm  r. 
Biekndl,  89  Id.  299.  And  in  Bulger  ▼.  Boehe^  mqfra,  it  is  held  that  where 
the  cause  of  action  arose  between  non-residents  while  withoat  the  state,  an 
action  might  be  brought  thereon  within  six  years  after  the  parties  removed 
to  the  state,  thoagh  the  statute  of  the  state  of  their  domicile  had  run  upon  it 
before  the  removal  But  see,  eon^>x^  Hale  v.  Lawreneet  47  Am.  Dec  199. 
See  the  note  to  Bulger  v.  Eoche,  wprOf  discussing  this  point. 

Niw  Pboxiss  to  Rbyivb  Debt  Basbbd  by  Disobarox  in  bankruptcy: 
See  Iferriam  v.  Bayky,  48  Am.  Deo.  691,  and  cases  cited  in  the  note  thereto^  . 
See  also  Yoxtheimer  v.  Keyeer,  ^  Id.  656,  An  absolute  unconditional  prom- 
ise is  sufficient:  Ecarnett  v.  Parke,  27  Id.  280.  The  new  promise  may  be  by 
parol  though  the  original  promise  was  in  writing,  and  new  consideration  is 
necessary:  Foarmers  etc.  v.  Flint,  44  Id.  351.  See,  to  the  same  effect^  MarahaU 
V.  Tracy f  74  111.  380,  citing  the  principal  case. 

WiixTHEB  Old  Dkbt  ob  Kvw-  Pbomiss  ib  Gausb  of  Action  in  case  ol 
the  revival  by  a  new  promise  of  a  debt  barred  by  a  discharge  in  bankruptcy 
or  by  the  statute  of  limitations,  is  a  disputed  question.  In  Hxrmere  etc.  v. 
ItUtU,  44  Am.  Dec.  351,  it  is  held,  as  in  the  principal  case,  that  where  a  debt 
barred  by  a  discharge  in  bsnkmptcy  is  revived  by  a  new  promise,  the  action 
must  be  founded  on  the  original  debt,  and  not  on  the  new  promise:  CtnUra: 
Depuy  V.  SioaH,  20  Id.  673;  Field'e  Estate,  21  Id.  454;  Steward  v.  Bacon,  37 
Id.  366.  So  in  case  of  a  new  promise  reviving  a  debt  barred  by  the  statute 
of  limitations,  in  some  cases  it  is  held  that  the  action  must  be  upon  the 
original  debt:  Lord  v.  Shaler,  8  Id.  160;  NewUn  v.  Duncan,  25  Id.  66;  con- 
tra: EllioU  V.  Lealce,  32  Id.  314;  Cole^  v.  Keloey,  47  Id.  661;  EUicoU  v.  NickoU, 
48  Id.  546;  Martin  v.  Broach,  50  Id.  306,  and  cases  cited  in  the  notes  thereto. 
The  doctrine  of  the  principal  case  on  this  point  is  approved  as  respects  a  new 
promise  to  pay  a  debt  barred  either  by  a  dischaige  in  bankruptcy  or  by  the 
statute  of  limitations,  in  SmiUh  v.  Richmond,  19  CSal.  489,  ^94;  Fot(ter  t.  Sham^ 
2  Gray,  153;  Cook  r.  Shearman,  103  Mass.  23. 
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[6  CUBHmo,  38a.] 
POUCY  OF  InSUBANCX  18  ChOSB  IN  AOTION,  AND  18   ASBIONABU  like  Otfasf 

choses  in  action. 
AsaioNMXNT  OF  Cbobx  in  Action  must  bi  of  Entibb  Dbbt  or  obUgatioi, 
and  must  be  accompanied  by  delivery  of  the  note,  bond,  or  other  eridMMe 
of  debt,  if  there  be  one. 
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AsnoNiiBNT  Of  iHsusAf  OB  FoucT  FBO  Taitto  bt  Obdsb  Imbobssd  thebb- 
ON  directing  the  inaurera  to  pay  part  of  the  insaranoe  money  to  the  as- 
signee, the  policy  being  retained  in  the  possession  of  the  assored,  is  not 
valid  and  effectual,  thongh  notice  thereof  is  given  to  the  insurers. 

Assumpsit.  Both  actions  were  brought  to  recover  certain 
sums  collected  by  the  defendant,  as  administrator,  on  a  policy 
of  insurance  on  the  life  of  his  intestate.  The  facts  appear  from 
the  opinion.  Verdicts  for  the  plaintifTs,  respectivelj,  subject 
to  the  opinion  of  this  court  upon  the  right  to  reoover. 

C.  O,  Loringy  for  the  plaintiffs. 
O,  W.  Warren,  for  the  defendant. 

By  Court,  Shaw,  C.  J.  This  is  a  suit  against  the  defendant 
as  administrator  of  the  estate  of  Asa  Spaulding,  in  which  the 
plaintiff  seeks  to  recover  the  whole  amount  due  to  him  on  cer- 
tain notes,  due  from  said  Asa  Spaulding.  It  is  conceded  that 
the  estate  of  Spaulding  has  been  represented  iusolvent;  and  it 
is  therefore  quite  clear  that  the  plaintiff  can  not  recover  his  full 
debt,  to  the  injury  of  other  creditors,  unless  there  are  circum- 
stances which  distinguish  this  case  from  the  ordinary  case  of  a 
claim  on  an  insolvent  estate.  The  plaintiff  undertakes  thus  to 
distinguish  it,  by  showing  that  he  had  a  lien  on  a  specific  por- 
tion of  the  assets,  which  came  into  the  hands  of  the  defendant 
charged  with  such  lien;  and  that  the  defendant,  having  received 
the  amount  of  it,  is  liable  to  the  plaintiff  as  for  money  received 
to  his  use. 

The  ground  is,  that  Asa  Spaulding  obtained  a  policy  of  insur- 
ance on  his  own  life  for  one  thousand  dollars;  that,  during  his 
life,  and  whilst  the  policy  was  in  forcQ,  he  indorsed  an  order 
thereon,  addressed  to  the  insurers,  requesting  them,  in  case  of 
loss,  to  pay  four  hundred  dollars  of  the  amount  thereby  insured 
to  Palmer,  the  plaintiff;  which  order  was  duly  signed  by  Spauld- 
ing and  notified  to  the  insurers,  but  the  policy,  with  this  in- 
dorsement thereon,  remained  in  the  custody  of  Spaulding  until 
his  decease,  and  came  into  the  hands  of  the  administrator,  with 
the  other  effects  of  the  deceased.  A  like  order,  in  all  respects, 
and  for  the  like  sum,  was  also  indorsed  on  the  policy,  in  favor 
of  James  Dana.  The  claim  of  the  plaintiff  is,  that  this  was  an 
assignment  pro  tavio  of  the  policy,  as  collateral  securiiy  for 
several  notes,  described  in  the  report.  After  the  decease  of 
Spaulding,  and  notice  to  the  insurers,  the  plaintiff  demanded  of 
them  the  four  hundred  dollars,  part  of  the  loss,  which  the  insur- 
ers declined  paying,  on  the  ground  that  the  assignment  was  not 
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in  the  fonn  tisiiany  reqaired  hy  them,  t^d  besideSy  thai  they 
did  not  ihink  themselTes  obligated  to  pay  the  amoimt  of  the 
policy  in  installments.  Subsequently,  on  the  demand  of  the 
defendant  as  administrator,  the  insurers  paid  the  full  amount 
to  him. 

The  question  is,  Tehether  the  case  shows  an  assignment,  which 
vested  any  interest  in  this  policy,  legal  or  equitable,  in  the 
plaintiff.  The  policy  was  an  executory  contract,  a  chose  in 
action,  available  as  a  legal  contract  only  to  Asa  Spaulding  and 
his  personal  representatives. 

According  to  the  modem  decisions,  courts  of  law  recognize 
the  assignment  of  a  chose  in  action,  so  far  as  to  vest  an  equi- 
table interest  in  the  assignee,  and  authorize  him  to  bring  an 
action  in  the  name  of  the  assignor,  and  recover  a  judgment  for 
his  own  benefit.  But,  in  order  to  constitnte  sndi  an  assign- 
ment, two  things  must  concur:  1.  The  party  holding  the  chose 
in  action  must,  by  some  significant  act,  express  his  intention 
that  the  assignee  shall  have  the  debt  or  right  in  question,  and, 
according  to  the  nature  and  circumstances  of  the  case,  deliver 
to  the  assignee,  or  to  some  person  for  his  use,  the  security,  if 
there  be  one,  bond,  deed,  note,  or  written  agreement,  upon 
which  the  debt  or  chose  in  action  arises;  and,  2.  The  transfer 
shall  be  of  the  whole  and  entire  debtor  obligation,  in  which  the 
chose  in  action  consists,  and  as  far  as  practicable  place  the  as- 
signee in  the  condition  of  the  assignor,  so  as  to  enable  the  as- 
signee to  recover  the  full  debt  due,  and  to  give  a  good  and  valid 
discharge  to  the  party  liable. 

The  transfer  of  a  chose  in  action  bears  an  analogy,  in  some 
respect,  to  the  transfer  of  personal  property;  there  can  be  no 
actual  manual  tradition  of  a  chose  in  action,  as  there  must  be 
of  personal  property,  to  constitute  a  lien;  but  there  must  be 
that  which  is  similar,  a  delivery  of  the  note,  certificate,  or  other 
document,  if  there  is  any,  which  constitutes  the  chose  in  action, 
to  the  assignee,  with  full  power  to  exercise  every  species  of  do- 
minion over  it,  and  a  renunciation  of  any  power  over  it,  on  the 
part  of  the  assignor.  The  intention  is,  as  far  as  the  nature  of 
the  case  will  admit,  to  substitute  the  assignee  in  place  of  the 
assignor  as  owner. 

It  appears  to  us,  that  the  order  indorsed  on  this  policy,  and 
retained  by  the  assured,  fails  of  amounting  to  an  assignment,  in 
both  of  these  particulars.  We  do  not  question  that  an  assignment 
maybemadeof  an  entire  fund,  in  the  form  of  an  order  drawn  by 
the  owner  on  the  holder  of  the  fund,  or  party  indebted,  with  au- 
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thority  to  XQoeiT6  the  properly  or  dischazge  fhe  debL  But  if  it 
be  for  a  part  only  of  the  fnnd  or  debt,  it  is  a  draft  or  bill  of 
exchange,  which  does  not  bind  the  drawee,  or  transfer  any  pro- 
prietary or  equitable  interest  in  the  fnnd,  nntil  accepted  by  the 
drawee.  It  therefore  creates  no  lien  upon  the  fund.  Upon  this 
point  the  r'athorities  seem  decisiixe:  Welch  t.  McmdemOe,  1 
Wheat.  233;  Mandeville  y.  Welch,  6  Id.  277;  EMnns  t.  Bacm 
8  Oreenl.  846;  Gibson  r.  Cooke,  20  Pick.  15  [32  Am.  Deo.  194]. 

It  seems  to  us  quite  clear,  that  the  plaintiff  acquired  no  such 
interest  in  this  policy,  as  would  enable  him  to  mftinfftiTi  an  ac- 
tion against  the  insurers.  He  seems  himself  to  hare  thought  so 
too;  for  although  he  demanded  the  amount  of  them,  which  they 
refused  to  pay,  for  reasons  which  seem  to  be  condusiye,  he  yet 
declined  bringing  any  suit  against  them,  but  permitted  them  to 
pay  the  money  over  to  the  administrator.  If  the  plaintiff  had  no 
such  legal  or  equitable  interest  in  the  debt  due  on  the  policy,  as 
would  enable  him  to  maintain  an  action  or  suit  in  equity,  either 
in  his  own  name  or  in  the  name  of  the  administrator  of  the  as- 
signor, for  his  own  benefit,  it  seems  difficult  to  peroeiye  on  what 
ground  he  had  any  equitable  lien  on  the  debt  due  by  the  policj; 
and  if  he  had  not,  then  the  administrator  took  it  as  general  as- 
sets, charged  with  no  trust  for  the  plaintiff. 

It  appears  to  us  that  a  contrary  doctrine  would  te^d  to  a 
great  confusion  of  rights.  A  man  can  not,  by  his  own  act, 
charge  a  personal  chattel,  a  carriage  and  horses  for  instance, 
with  a  lien  in  faTor  of  a  particular  creditor,  and  yet  retain  the 
dominion  and  possession  of  them  till  his  death;  a  fortiori  where 
he  retains  the  memorandum  or  instrument  of  transfer  of  such 
chattel  in  his  own  possession,  and  under  his  own  control.  It 
seems  to  us  equally  impracticable  to  charge  a  debt  due  to  him, 
by  an  order  or  memorandum  retained  in  his  own  possession, 
purporting  to  giye  to  a  particular  creditor  an  equitable  lien,  by 
the  assignment  of  such  chose  in  action,  without  a  transfer  or 
deliTery  of  the  security  by  which  it  is  manifested.  Such  an 
assignment  would  not  constitute  the  debtor  himself  a  trustee  to 
the  creditors;  what  trust  then  devolyes  on  the  administrator? 
Were  the  law  otherwise,  an  administrator,  instead  of  succeed- 
ing to  the  property  and  rights  of  his  intestate,  to  be  adminis- 
tered and  distributed  equally  amongst  all  the  creditors,  might 
be  obliged  to  dispose  of  it  in  Tery  unequal  proportions,  accord- 
ing to  such  supposed  declaration  of  trust.  These  considera- 
tions apply  with  peculiar  force  to  a  policy  of  insurance  on  the 
life  of  the  assured  himself,  on  which  no  money  can  become  due 
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until  the  death  of  the  aaanied,  at  which  time  all  hia  lights  de- 
ToWe  on  hia  personal  representatiye.  If,  therefore,  it  is  in- 
tended to  supersede  the  right  of  the  personal  representative,  it 
must  be  done  in  the  mode  required  for  a  complete  assignment 
of  the  whole  oontraot. 

The  defendant  having  waived  his  objection  that  this  action 
was  brought  too  soon,  for  the  purpose  of  trying  the  plaintiff's 
right,  we  see  no  objection  to  entering  a  judgment  for  the 
amount  of  the  debt  actually  due  from  the  intestate,  to  be  certi- 
fied to  the  judge  of  probate,  to  be  added  to  the  commissioner^a 
report  of  debts  allowed,  so  as  to  enable  the  plaintiff  to  take  a 
dividend  pro  raia  with  other  creditors,  bat  not  to  have  exeoution 


Pouor  or  Iirsuiuiroi  is  a  Chobs  »  Aonov,  and  Is  govenied  by  the 
prindplM  M  other  agreemsntB  involying  peoaniary  obligations:  Fotier  v.  Qdk^ 
60  Wis.  eie.  It  is  assignable  in  the  same  way  and  to  the  same  extent  as 
other  ohosss:  AidhmciU  In$.  Co,  v.  Sean,  109  Mass.  883,  both  eitiqg  th« 
principal  case.  See,  as  to  the  assignment  of  policies  and  the  rights  of  as- 
signees, Eari  v.  Shaw,  1  Am.  Deo.  117;  Wiggin  v.  St^oli  Ins.  Co.,  29  U. 
676.  An  nnadjnsted  loss  on  a  policy  of  insorance  may  be  attached:  Knox  v. 
Proieetkn  Ins,  Co*,  26  Id.  83.  So  an  insnrance  policy  may  be  the  sabjeot  of 
a  pledge:  WeUt  t.  Archer,  18  Id.  682;  Lueietts  v.  Toumsend,  49  Id.  733»  nota. 
That  snch  a  policy  deliTered  as  security  for  a  note  isa  good  pledge,  and  glTsa 
the  pledgee  an  equitable  lien  npon  the  proceeds,  Is  a  point  to  which  Pabmer 
T .  MerrUl  is  cited  in  MerHU  r.  New  Bnglamd  /lu.  Ob. ,  103  Mass.  26a 

AsBioimiiT  or  Pabt  ov  Gkoaa  or  Aonovt  See  €fibeom  r.  Cbofte,  12 
Deo.  1M»  and  sole. 
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ACKVOWLiDOiiXRT  of  deeds,  amending  by  parol  evidenoe^  fi20L 

of  deediy  by  married  woman,  amending,  520. 

of  deeds,  correcting  certificate  of,  to  conform  to  iaoti»  flSQL 

of  deeds,  ooarts,  power  of,  to  amend,  522. 

of  deeds,  essential  to  deed  of  married  woman,  519. 

of  deeds,  essential  to  entitle  to  record,  519. 

of  deeds,  officer's  correction  of  his  certificate,  520. 

of  deeds,  statutes  anthorizing  correction  of  oertifioalei  CSX 

when  not  essential  to  deeds,  519. 
AnoBHiT  AT  Law,  mandamus  to  reinstate,  802. 

proceedings  to  disbar,  302. 
AsTOSNBT  IK  Fact,  how  should  sign  deed,  775. 

whether  may  sign  the  name  of  his  principal  withoal  addinf 
attorney  in  fact,  775-777. 

Bin  Bills,  action  on,  before  demandt  458. 
are  not  bills  of  crsdit,  454. 
are  not  money,  448. 
onrrent,  defined,  454. 
counterfeit,  payment  in,  451. 
date  of,  455. 
defined,  447. 

describing  in  an  Indictment,  447. 
destruction  of,  450. 

distinction  between,  and  promissory  iiot6»  448. 
finder  of,  and  his  rights,  454 
for  what  purposes  treated  as  money,  448. 
holder  o(  and  his  rights,  449. 
insolvency  of  issuing  bank,  what  is,  451. 
loss  0^450. 
loH  of  part  of,  450. 
negotiability  of  notss  payable  iut  454. 
officer  can  not  leceiTe  as  money,  440. 
origin  of,  447. 

payable  at  a  future  day,  448. 
payment  may  be  made  in,  to  bank  whioh  laaadt  4881 
possession  of»  Im  prima /aele  evidenoe  of  tHK  4181. 
post-notes,  456.- 

presentment  of,  for  paymsnti  468. 
pntaitof,463. 
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Bahk  Bills,  tight  to  iasne,  448. 

leizmg  in  ezecation,  452. 

Mt-offof,  450. 

tender  in,  when  good,  402. 

to  whom  payable,  448. 

warranty  of  title  or  valae,  452. 
BiimupTOT,  discharge  in,  when  no  defense  to  action  for  bresoh  ol 
641. 

disoharge  In,  when  no  defense  to  snit  by  sorety,  641. 

new  promise  to  pay  debt  discharged  by,  782. 
Bill  of  Ezghaivob,  possession  of,  is  evidence  of  nothocitj  to 
ment,  585. 

f^^yntie^  delivery  of  goods  to,  849. 

Onmcnin  are  governed  by  the  roles  applicable  to  bills  of  eauhange^  OMt 

presentment  of,  to  charge  indorser,  594. 
OonMiTUTiONAL  Law,  Vested  rights,  legislative  control  over,  TOIL 
CovniCFT,  jndgment  of,  how  reviewable,  803. 
ComncTAVOi  by  married  woman,  acknowledgment  is  essential,  498, 

oonreoting  and  amending  acknowledgments  of,  520-^23. 
GoKPOBATiON,  compelling  directors  to  call  in  unpaid  stock,  427* 

debts  of,  not  extinguished  by  forfeiture  of  charter,  427. 

existence  of,  is  admitted  by  the  general  issue,  247. 

foreign,  application  of  statute  of  limitations  to,  296-258. 

are  treated  as  non-residents,  256. 

statute  of  limitations,  plea  of,  257- 
CouBTB  OF  Obdinabt,  preBumptioos  in  favor  of^  407. 

whether  general  or  special,  407. 
Cbimikal  Law,  reasonable  doubt,  738. 

Damaoxs,  measure  of,  in  action  by  holder  of  chattel  mortga^  878L 

measure  o^  in  action  by  lessee,  678. 

measure  of,  in  action  by  pawnee  or  pledgee,  678. 

measure  of,  when  owner  of  special  interest  reoovers,  678-MlL 
Dmlakatiov  of  agent,  when  evidence  against  principal,  282,  S19L 

of  testator,  as  evidence  to  impeach  his  will,  1^-169. 
Dkdicatiov  is  a  question  of  intention  merely,  479. 

of  land  may  be  by  parol,  479. 
Dud,  construction  of,  should  be  against  grantor,  486. 

construction  of,  should  give  effect  to  every  part,  486, 

signing  of  grantor's  name  by  third  person,  742. 

when  so  ancient  that  execution  of,  need  not  be  prov«l«  I06L 
DwiHiTioN  of  bank  notes,  447. 

of  current  bank  notes,  454. 

of  date,  592. 

of  holographic  will,  591. 

of  post-notes,  448. 

ButonoN,  ineligible  candidate  receiving  the  highest  toISi  Utt. 

of  person  after  his  death,  152. 
■ctoppil  of  vendee  in  possession  to  deny  vendov^s  title,  294. 
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HwrnuKCMf  OMiMi  of  action  admiaaible  nnder  ooant  for  moiMj  had  and  va* 
onTod,  751*760. 

elromiistaiitialy  whon  sufficient,  737. 

of  good  character  of  person  aoonsed  of  morder,  7S8. 

(pinion  of  expert  that  paper  waa  or  waa  not  all  wxiitMi  at  ona  tliD%7llL 

xatom  of  officer,  when  condiisive  and  eacdoslva,  64ft. 
ExsoDTioM  Salb  of  moTs  land  than  necessary,  64fi, 

vendee  may  show  that  the  proper^  waa  not  aaViaofc  to  aalsb  SMi 

FkLnro  of  paper,  what  is  a,  400, 
Fdctubis,  what  are,  617. 

FE4UD17LKKT  CoNTXTAircBSy  Creditor,  cUuma  of,  aio  in  lofoa  frooi  dala  €f  €■» 
tract,  116. 

creditor  claiming  under  a  bond,  116. 

creditor  claiming  nnder  covenant  of  warranty,  117. 

creditor  holding  aa  assignee  in  bankruptcy,  118» 

creditor  holding  claim  arising  ont  of  prior  claim,  118» 

creditor  holding  claim  arising  subsequent  to  the  oonTsyaooe^  119L 

creditor  holding  claim  as  surety,  117. 

creditor  holding  daim  against  surety,  117. 

creditor  holding  contingent  claim,  117. 

creditor  holding  claim  for  damages,  116. 

creditor  holding  claim  for  breach  of  promise  of  marriage^  lllJ 

creditor  whose  claim  is  founded  on  illegal  conaideratiOB,  lllL 

creditor  whose  debt  is  barred  by  limitati<m,  114 

creditor  whose  claim  arose  out  of  torts,  114. 

creditor  who  trusts  grantor  after  knowing  of,  114 

creditor,  wife  claiming  nnder  marriage  contract,  116. 

<if  azempt  property,  114. 

who  may  attack  and  avoid,  113-119. 

HousB,  import  of  this  term  in  indictment  for  acsoo,  SSS. 

IVDiOTMXNT,  description  of  mode  of  committing  offensa,  7S8i 

for  having  counterfeit  money  in  possession,  600l 

joinder  of  several  ofienses  in,  409. 
IimoBSunBiiT,  each  successive,  is  an  original  contraoti  68SL 
ImrKSXPiBa,  liability  of,  .^12. 
ImUBAifCB,  assignment  of  policy,  786. 

attachment  of  money  due  for  loss,  786. 

for  whom  it  may  concern,  605. 

pledge  of  policy,  786. 

lUDGiixira,  actions  and  defenaea  in  conflict  with,  687* 
action  on,  when  may  be  maintained,  234. 
against  a  deceased  person,  whether  void  or  Toidabk^  1001 
certificate  of  judge  to,  when  sufficient^  399. 
conclusiveness  of,  636. 

entry  of,  fttuic  pro  tvnCf  becanae  of  death  d  parly,  108L 
entry  of,  relatea  to  first  day  of  term,  108. 
lien  of,  loss  by  sale  under  junior  judgment,  442. 
suits  for  money  paid  as  usurious  interest,  639. 
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JuDOMiifT,  mita  for  money  paid  on,  637. 

siiita  for  obtaining,  by  fraad,  oonspiraoy,  or  peijnry,  6S8L 

■iiitB  for  pajrmenta  not  credited,  638. 
JmiT,  initmctions  to,  wliat  proper,  602. 

LoBL^  evidenoe  to  show  to  whom  the  libel  waa  uidentood  to  i^pljf  770. 
LiciHSBS,  diaoriminating  between  reaident  and  non-reaid^t  traden,  Slii 

ditUnotion  between  regulation  and  revenue  porpoaea,  832. 

exaction  of,  by  mnnicipality,  331. 

exaction  of,  doea  not  violate  conatitational  proviaion  with  reapeot  to 
formity  and  equality  of  taxation,  332. 

exaction  of,  from  foreign  inaarance  oompaniee,  382. 

exaction  of,  from  importera  of  foreign  gooda,  334. 

exaction  of,  from  anotioneeri,  lawyera,  merehanti»  eto.«  882. 

exaction  of,  when  taxation,  331. 

for  what  porpoaea  allowed,  33L 

miaoellaneooa  qneationa,  334. 

when  deemed  an  exerdae  of  police  powera,  332. 

when  onoonrtitational  becanae  infringing  on  power  of  oongreai  to  ngi- 
late  commerce,  333. 
Lmr  of  maater  of  ship  may  be  aaaigned,  288. 

right  to  retain  gooda  for,  when  waived,  288. 

liAiTDAiArB,  petition  for,  what  mnat  show,  480. 

power  of  anpreme  court  to  iaaue,  302, 

to  reinstate  attorney,  302. 
Mauuxd  Woman,  deposit  in  savings  bank  in  name  of,  767. 

gift  from  hnaband  to,  767. 
Uabtsb  A2n>  SxBTANT,  joint  liability  of,  in  trespaaa,  748. 
MovKT  Had  and  RxoxiyKD,  action  for,  doea  not  lie  for  choaea  in  aottav  7Sk 

action  for,  is  in  nature  of  equitable  auit,  751. 

action  for,  liea  only  for  money,  or  something  regarded  aa  money*  702. 

action  for,  when  property  has  been  converted  into  money,  754. 

action  for,  when  something  has  been  received  as  money,  754. 

action  for  money  paid  on  consideration  which  haa  failed,  760. 

action  to  recover  money  obtained  by  fraud,  duress,  mistake,  or  torli  76& 

action  to  recover  money  paid  under  illegal  contract,  758. 

oertificato  of  deposit  is  admissible  under  count  for,  757. 

bill  of  exchange  is  admissible  under  count  for,  757. 

express  promise  to  pay  need  not  be  shown,  752. 

privity  between  parties  requisite  to  action  for,  754. 

promissory  note  is  admissible  under  count  for,  754. 
IftoKTaAOB,  release  of,  by  taking  new  mortgage,  lets  in  intennedlato  novti 

gage,  693. 
lioBtOAOiE,  intereat  of,  is  not  aubjeot  to  attachment^  649. 

trover  by,  679. 
McTKiGiPAL  CospoBATioK,  liability  of,  for  injuriea  reaultmg  from  non-wpalf 
of  streets,  364. 

streets,  authorizing  obstruction  of,  487. 
MuBDXB,  conviction  for  manslaughter  prevento  party  from  being  oooviotod 
of  murder,  603. 

deliberation  not  essential  to,  737. 


Index  to  the  NoTEa  791 

liuRDKB,  deaoribing  mode  of  oommittmg,  738. 
eridenoo  that  deceased  was  qoarrelaome,  003. 
good  character,  evidence  of,  in  defense,  738. 
willful  nse  of  deadly  weapon  is  evidence  of  felonioui  intanti  7S8. 

Nonsuit,  compnlaory,  when  proper,  312. 

Prinoipal  and  AoiNT,  how  agent  may  sign,  776-777. 

signing  in  presence  of  and  by  direction  of  prindpalt  777* 

Quo  Wabsavto  is  a  prosecation,  461. 

Rkmaindeb  in  chattels  may  be  created,  889. 

Satisfaction  by  accepting  part  payment^  when  valid,  778b 

Skal  or  GouBT,  omission  of,  488. 

Shbiuft,  purchase  by  at  his  own  sale,  406,  442. 

Shipping,  master  of  vessel,  authority  of,  to  sell  cargo,  288. 

Statute,  retrospective,  operation  of,  when  allowed,  70SL 

Statute  of  Limitations,  against  lands  held  for  pabUo  «ae,  488. 

foreign  corporations,  application  of,  to,  266->258. 

in  favor  of  non-resident,  782. 
SuBSTT,  signing  on  condition  that  another  signs,  648. 

Tbovbb  by  assignee  in  bankruptcy,  678. 

by  lessee,  678. 

by  lienholder,  678. 

by  pawnee  or  pledgee,  678. 

by  person  entitled  to  present  possession  in  suit  against  owner,  878. 

by  person  entitled  to  present  possession  in  snit  against  stni^gery  878. 

measure  of  damages,  when  owner  of  special  interest  reooven,  8784881 

rule  respecting  measure  of  damages,  678. 
Tkustkbs,  purchases  by,  at  their  own  sale,  406. 

Usury,  action  to  recover  money  paid,  702. 

Vkndob's  Lixn,  transfer  of,  436. 
Vkbdict,  amending,  by  the  jury,  888. 

Water  percolating  in  soil,  rights  to,  357. 

right  to  drain,  357. 
Will,  declaration  of  testator  that  he  was  Ignorant  of  svlitsncw  of  wlllt  Mk 

declaration  of  testator  to  prove  undue  Inflnenoe  or  fnMid,  187* 

declaration  of  testator  to  show  state  of  his  mind,  168. 

imperfect,  when  may  be  treated  as  valid,  686. 

olographic,  attesting,  £83. 

olographic,  date  of,  defined,  582. 

olographic,  dating,  what  insufficient,  692. 

olographic,  defined,  591. 

olographic,  having  some  words  not  written  by  tatlilor, 

olographic,  made  by  blind  man,  692. 

olographic,  place  of  making  need  not  be  stated,  688. 

olographic,  place  where  must  be  found,  603. 

olographic,  requirements  of,  592. 

olographic,  signing,  what  sufficient^  692. 
WfTNESS,  impeaching,  849. 
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ABANDONMENT. 

Bm  AnfMM  FuM—HMf,  4^  5;  Cobpobations,  13;  LAHnLOBDAXDTnuai^ti 
Mabuaob  ahd  Diyobob;  Statuhi  ov  LmizAxnunb  4. 

ABATEMENT. 
86^  AWAOHMBHTB,  1;  Tboyxr,  7* 

ACCEFTANCB. 
In  Ononv  Oaxbubs,  S>  7;  Nsootiablb  iNSTBumifni  20-23;  Patmhii;  L 

ACCOUNT. 
Bm  TtujnmMKt  Cowitanoes,  4;  JxjDQMEgm,  12;  MoBSOAOHb  6L 

ACCOUNT  BOOKS. 
See  EviDSfOB,  3-6. 

ACCRETION. 
See  Watisooubsis,  11. 

ACKNOWLEDGMENTS. 

L  OBBmiOAn  OF  AoEKowxjBDOMBNT  18  EsBXHTiAL  Pabi  ov  Dini  BzBOonov 
of  a  deed  bj  which  mfeme  covert  transfen  her  real  eetete,  and  nnleai  soeb 
certificate  is  in  mibstantial  compliance  with  the  statnte,  no  title  peaoee 
bj  the  deed.    Mason  v.  Brock^  490i 

%  OwnCULL  SXAL  OF  NOXABT  IS  iNDISPXBaABLB  PaBT  OF  HIS  CBBUFIOAn  Of 

acknowledgment  of  a  deed,  and  nnleea  inch  seal  is  added  the  certificate 
has  no  validity  or  efficacy.    IcL 

t»  NoTABT  GAH  NOT  UsB  SoBAWL  OR  PBiVATB  Seal  for  the  porpcec  of  antheo- 
ticating  a  certificate  of  acknowledgment.  The  provision  of  law  pennit- 
ting  certain  officers  to  ose  their  private  seals,  until  they  shall  be  provided 
wiUi  pnbUo  seals,  has  no  application  to  a  notary.  He  has  to  provide 
Umeelf  with  an  official  seal.    Id, 

4  MnvAXB  IN  Cbbtifioatb  or  Acknowlxdouxnt  hat  bb  Cobbbotbd  at 
any  time  by  the  officer  that  made  it.    Jordan  v.  Oorey,  516. 

L  CnraiQATB  OF  Aoknowledohent  does  not  Depend  fob  its  Vauditt 
upon  ite  being  made  matter  of  record,  bnt  a  deed  can  not  be  recorded 
without  such  a  certificate  as  the  statnte  requires,    /dL 
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6.  CnrnnoATB  or  AoLvowLEiMMEifT  or  Makhikd  Woman  mat  bb  AMBiffum 

by  inserting  therein,  by  the  officer  who  made  it,  a  statement  of  the  fact 
that  her  acknowledgment  was  made  without  the  hearing  of  her  hneband; 
and  the  certificate,  when  so  amended,  will  have  the  same  eflfect  aa  if  it 
had  been  properly  made  at  first.    Id, 

7.  Mabbied  Woman's  C£KTincATB  or  Acknowledgmsnt  must  Show  that 

she  was  examined  without  the  hearing  of  her  husband,  or  the  deed,  aa  to 
her,  will  be  invalid.     Id, 

8.  Died  or  Mabrikd  Woman  is  Void  as  to  Hkb  where  the  eeitifioafee  oC 

acknowledgment  fails  to  show  her  privy  examination  as  required  fay  law. 
ITeoiff  T.  Bowan^  94. 

Bee  BANKBurror  and  Inbolynnot;  Statutb  or  Limixationb,  4;  Wtus^t^ 

ACQUITTAL. 
See  Cbimznal  Law,  42,  40. 

ACTIONS. 

Sea  AoNNOT,  8-10;  Absiqnmknts  or  Contraots,  2,  3;  AsBUMpm;  Ateacb- 
MNNn,  6,  6;  Banx&oftgt  and  Insolybkct,  4;  Conv^aots,  3;  ObBro- 
BAnoNS,  3-^,  14;  Debt;  Estates  or  Dbceoents,  If  IiVidenox,  80;  Bz- 
■CUT0B8  AND  Administkatobs,  12;  JuDOMXNTa  ^  10,  22,  23;  JusxnnB 
or  THX  PxAGs;  Nkqotiablk  Ikstbuments.  >  11,  12;  22;  BMtLMWdmt 
Saub,  2,  7;  Tbsspajss;  Trover;  Witniu*:^  i. 

ACTS  O?  -vi^D. 
See  Common  CAJi«rid:R::,  9,  10;  Wills,  8. 

^I/HINISTRATION. 
See  Vj^otTHUBa  and  Administrators,  1»  2,  9l 

ADMINISTRATORS. 
See  Executors  and  Administratobe. 

ADMINISTRATORS  DE  BONIS  NGN. 

%&b   BzEOUTOBS  and   ADMINI8TBAT0Bf>,  9-12i 

ADMISSIONS. 
See  Evidence,  9,  22,  26,  27. 
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ADVERSE  POSSESSION. 

McBB  Possession  or  Land  or  Itsbut  does  not  necessarily  iiiq»ly  a  olaia 

of  right.    InhabitanU  v.  Benaon^  618. 
2.  Terms  "Open,"  *<Notorioub,'*  <* Adverse,'*  and  ''Exolubivb,*'  when 

applied  to  the  manner  in  which  land  is  held,  indicate  a  claim  of  right. 

The  terms  constitnte  a  definition  of  disseisin,  and  will  he  so  oonstmed 

uiless  explained  by  other  evidence.    Id, 
8.  Disseisee's  Right  or  Entry  or  any  action  by  him  to  recover  the  right  to 

enter  is  barred  by  limitation  when  the  disseisors  have  held  the  premisee 

by  a  continual  disseisin  for  twenty  years.    Id. 
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i»  DnaoBOB  mat,  Fmnovs  to  Dibsbisin  baTing  been  perfeoted,  rdinqiiish 
hii  powcMJon  to  tbe  diaseiaee  and  tbns  extinguish  his  claim  thereto.   Id, 

5  TiTUi  Obtainxd  bt  Dxssxisuy  can  only  be  transferred  by  deed.  It  oa» 
not  be  lost  by  parol  abandonment  or  relinqaishment.    Id, 

OL  QovnsunsD  Possession  or  Ownbb  of  Im.kd  BffrwxsN  Datk  of  its  Sa3lb» 
by  commissioners  appointed  by  the  coart  to  sell  it,  and  the  making  of 
the  final  decree  confirming  the  conveyance,  is  not  adverse  to  the  grantee 
in  snoh  conveyance,  for,  until  the  sale  is  confirmed,  such  owner  holds, 
under  the  control  of  the  court,  by  virtue  of  his  omi  title.    Amnis  v. 

Bit  Go-miAHOT,  5;  Bvxdbnob,  7;  Plxadimo  avd  Paaonfa;  STiTon  €9 

LllflTATIOMS,  4. 

AFFIDAVITS. 
See  Ns  Exeat,  2;  Trb8FAS8»  4 

AFFIBMAKCB. 
0eo  OuABOiAN  ANi>  Wabd,  S,  7« 

AGENCY. 

L  Aosbt's  Autbobitt  can  not  be  Ebtabltshet)  bt  Bn  Own  Diolaba* 
noNS.    Hairher  v.  DemaU^  670. 

%,  Wbxbe  Two  Aobnts  abb  Appointbd  bt  tbb  Same  PbingipaXi,  by  sepa- 
rate instruments,  and  be  gives  them  equal  powers  respecting  a  particular 
subject-matter,  any  act  done  by  either  of  them,  within  the  scope  of  bis 
authority,  will  conclude  the  other.    Ctuhman  v.  Olover,  401. 

8.  Second  Poweb  Givex  to  Oke  of  Two  Pbeviouslt  Appointed  Aobntb 
does  not  revoke  the  authority  of  the  other,  where  the  second  appointment 
confers  no  new  or  additional  authority  in  reference  to  the  subject-matter 
of  the  agency.    Id, 

ii  Wbebb  Pbomissobt  Note  is  Sold  bt  One  of  Two  Agents  who  possess 
equal  powers  in  reference  to  its  disposition,  the  other  agent  is  precluded 
from  making  a  different  disposition  of  it,  and  must  deliver  it  to  the 
person  who  purchased  from  his  co-agent.    Id, 

6»  Atiobnet  in  Fact  Signing  Principal's  Namb  Alone  to  a  note  or  mort- 
gage, without  adding  his  own  name  as  agent  or  attorney,  is  not  a  valid 
execution  of  such  instrument.     Wood  v.  Qoodndge^  771. 

6.  Agent  has  Onlt  Such  Powebs  as  abb  Expbesslt  Given  ob  Nbobbsabt 

and  proper  for  carrying  out  those  expressly  given.    Id, 

7.  Agent  has  No  Authobitt  to  Mobtoagb  Realtt  undeb  Poweb  "to 

But  and  Sell  real  and  personal  property;*'  to  make  "  good  and  sufficient 
deeds  *  *  *  in  transferring  and  conveying  the  same;"  to  prosecute 
all  necessary  suits  for  collecting  demands;  to  vindicate  the  principal's 
rights;  to  defend  all  suits  instituted  against  him;  and  especially  to  cany 
on  a  certain  saw-mill,  buy  and  sell  logs  and  lumber,  eta;  and  generally 
to  make  contracts  for  the  profitable  improvement  and  use  of  the  princi- 
pal's property,  for  the  enlargement  of  his  estate,  unless  it  appears  that 
the  making  of  such  mortgage  was  necessary  to  the  execution  of  the  au- 
thority given.  Id, 
lb  Contract  bt  Agent  in  his  Own  Namb  binds  his  principal  though  1m 
i^peared  to  act  wholly  for  himself.     Vtoleti  v.  PotoeU,  648. 
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9.  Qir  Wsmm  Onmuor  ni  Aobri^  Kavb  Um  ptfM^al«Hi«d^ntli 

Um  BflB^  ol  the  party  hftTiBg  the  kgd  title.    /dL 

10.  Amunanr  Lm  AOAnrar  PsorairAL  thooqh  cbsbs  b  WMmv  Ov- 
TBACT  ur  AoDrr's  Namb,  if  he  bee  recognlMd  the  agents  aele  done  for 
him;  and  the  written  contsact  oiay  be  oaed  to  ahiNr  the  tcma  el  thecoi- 
taot    Jd. 

IL  Aomn  Emylotkd  to  Sell  oah  vot  HnwBf.r  Rwnii«  no  PPMiWii 

aad  aa  agent  empl^ed  to  \mj  eaa  not  Umaitf  beeona  Hbm  aaDer.    Har^ 

ffaen  T.  McHmrft  486i. 
It.  Aon  OF  Pnuwv  Awumiro  Illioal  Aokhot  eaa  not  bo  iuhaeqaiaHy 

HtifieQ*    /fl* 
Bea  OoMwnr  OiOTnma,  4;  Dbbm,  4;  BnomL»  5;  Rnmaco^  85-S7i  Bi» 

oiJnoi%  t4»  t6|  Fk4UD|  SmPFuro,  6, 6;  Taxm  amd  Tnuuiii%  L 

ALIBN8. 
See  OpimiaHiF;  Lramati*  !• 

AUMONT. 
See  Ns  Ezbat,  4. 

AMBIOUmBS. 
See  I)sxD6,5. 

AMENDMENTS. 
Sea  AaaowiMDOMMMTSt  0;  Jubt  ahd  JdbobSi  10|  Puaubo  An»  Vlui^ 

ANCIENT  WHITINGS. 
See  EviDBKOB,  IS. 

ANIMALS. 

PUflov  Ehtxtlbd  to  Cvbtodt  and  Ck)iiTBoi.  Of  Fanomow  Doo»  knovt 
to  be  aoonafeomed  to  bite,  is  liable  for  injnrlea  ownmitted  bj  him  whilt 
nmiing  at  kige.    Monk  t.  /oaet,  07. 

APPEAL. 

Sea  OoRip  1;  JuBmnonoH;  MAinuMUByS;  PLBASi]iaA»Pluociai^l7f  A 

88,40. 

APPEARANCE. 
See  JuDOMJENTBy  2I9  22i 

APPRAISERS. 
See  ExaoinnoN8»  16^  17. 

ARBITRATION  AND  AWARD. 

L  AwABD  Maimi  nr  Pubsuanck  of  Subhissioh,  final  in  Ita  ohanMtw«  eom> 
pleted  by  the  signatare  of  the  arbitrators,  publiehed  to  the  partiaB»  and 
ready  for  delivery,  ia  complete  and  final,  and  the  aathoriiy  ol  thaafftfr 
tratora  is  then  ended*     PoUard  v.  LumpkiUf  128. 
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%  BfU>JUIUB  VHAT  QnB  OF  TwO  ABBIT1UT0B8,  AFIBB  HIS  AUTBOBITT  HIH 

GKAflns  Qpon  rtflecikni,  came  to  the  oonolnrioBi  that  the  prinolples  bj 
which  he  wm  governed  should  have  led  him  to  a  diffsrent  remit,  is  not 
sufficient,  of  itself,  to  set  aside  the  award  on  the  gromid  of  alleged  mis- 
take, where  such  mistake  does  not  appear  on  the  faoe  of  the  award*  or 
from  any  paper  or  document  connected  with  or  refened  to  in  it,  and  all 
mistake  is  denied  by  the  other  arbitrator.    Id, 

t.  AwABD  Mads  upon  Pasol  SuBuidSioN  to  Arbitbation  is  Bivdiro  al 
common  law  and  in  Wisconsin,  althongh  in  Wlsooniin  statntea  haTO 
provided  for  sabmiaaions  to  arbitration,  which  require  the  agrsemonte 
therefor  to  be  in  writing.     Winne  v.  Elderkin^  159. 

4.  BvujJUiCM  or  Awabd  ur  Fatob  or  DErairDAST  a  Admbbobui  In  an  aotioa 
of  asanmptit^  mider  the  general  issue.    Id. 

AB80N. 
See  Cbimxkal  Law,  4^  6. 

ASSAULT. 
See  Cboiinal  Law,  6,  7*  17»  29^  80^  40. 

ASSIGKHENTS  FOR  BENEFIT  OF  GREDIT0B8. 

L  BovA  FiDB  AflsioNMXiiT  voB  Bbkbfit  OF  All  Cbbpitobs  u  Good,  whea 
it  conveys  all  the  debtor's  property  and  contravenes  no  express  provlsioa 
of  the  insolvent  laws,  which  rather  favor  than  diaoonntenance  such  asdiga- 
ments.    Makolm  v.  HaU^  688. 

2.  AfleaomiBifT  with  View  to  Givk  Impbopsb  Psevbbengb  may  be  avoided 
by  trustee  afterwards  appointed  by  the  insolvent  court.    Id» 

t»  DxNiAL  upov  Oath  in  Answzb,  though  made  by  assignee,  puts  com- 
pUdnant  upon  proof  of  his  allegation  that  the  debtor  made  the  assignment 
expecting  to  apply  for  the  relief  of  the  insolvency  laws.    Id, 

4.  PBozmiTT  bitwbxn  Datb  or  Assignxxkt  and  Dat  or  ArPUGAXKur  nr 
LfSOLVXNCT  is  no  evidence  of  debtor's  intention  at  the  date  of  the  assign* 
ment  to  apply  in  insolvency.    Id, 

ff.  Absionmj&nts  Madb  in  Good  Faith  by  a  resident  of  another  state  in  lavcv 
of  residents  of  that  state,  and  in\tccordance  with  the  laws  of  the  same, 
will  be  enforced  on  the  property  of  the  debtor  in  T<oniaianA  when  the 
same  has  been  actually  transferred  to  the  assignee,  and  the  tmnafer  wiU 
work  no  injury  to  the  citisens  of  this  state.    Ohewnkng  v.  Johntom^  010. 

See  CoBPORATiONS,  4,  10. 

ASSIGNMENTS  OF  OONTBACTS. 

1.  AflBiGHiiXNT  or  Obosx  in  Action  vubt  be  or  Entibb  Debt  or  obligaticMit 

and  must  be  accompanied  by  delivery  of  the  note,  bond,  or  other  evidenoa 

of  debt,  if  there  be  one.    PcUmer  v.  Merrill,  782. 
%  8osM  AaBiONBB  or  Matter  nr  LmoATiON  mat  Maintaiv  Bun  in  equity 

without  joining  his  assignors.    Moor  v.  Vetmef  655. 
IL  Whxbb  Pabtt  Sim  on  Note  as  Asbioveb  or  a  Fdui,  the  deelnnitfcMi 

need  not  set  out  the  names  of  the  persons  composing  the  firm.    8mUk  t. 

i}fa<eV*orcf ,  504. 

Bee  Attaohmentb,  8,  5,  8;  FBAtJDtTLSNT  Gontetancbi!,  1M;  Jmnmunmr* 

Ijtb;  Vendor  and  Vendee,  4. 
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ASSUMPSIT. 

Amumna  warn  Pabtlt  Pkbiobmxd  Wbittbii  CoKTEiLGnr  will  not  lie,  tiwa^ 
faiihar  performaiiM  Is  preTented  l^  the  oilier  party  to  the  eooinirt 
BamMn  t.  DeurmU^  0S7. 

Bee  AoKHor.  10;  Abbrratiok  amd  Awabd,  4;  CoBPORJinonB^  1(^18;  Nn^ 

TiABUi  Lnn&iTiaNTS,  22;  Salbb,  6»  8»  9. 

ATTACHMENTS. 

1.  Whxtbxb  Pendkztot  of  an  Attachmeztt  can  be  Plbai>xd  uff  Abatkhh* 

in  any  case,  qucart.    Smith  v.  BlcUc^ord,  604. 

2.  Fact  that  PLAiNnm  iv  Two  Suits  abx  DnmBsrr  is  pHma/aae  ai 

objection  to  a  plea  of  the  pendency  of  another  aait  for  the  aame  eaoM. 
And  to' overcome  that  objection,  the  plea  ahoald  show  that  the  debt  dot 
waa  anbjeot  to  the  attachment  eoit.  Id, 
1  Whxbi  Oabnishxb  m  Attaohmskt  Answxbs  that  Obuoatioit  was  As- 
signed before  he  was  summoned,  the  attachment  plaintiff  can  not  lep^ 
that  the  garnishee  had  no  notice  of  the  assignment  until  after  he  wM 
sommoned.    ItL 

4.  To  Chabox  Dibtob  with  Duty  or  Patmxnt  to  Asbionxb,  notioe  is  indis- 

pensable; bat  an  attachment  of  the  debt  in  his  hands  by  any  creditor  of 
the  assignor  will  not  entitle  such  creditor  to  a  priority  of  right  if  the 
debtor  receives  notice  of  the  assignment  pendenU  lUe^  and  in  time  to 
avail  himself  of  it  in  discharge  of  the  suit  against  him.    Id. 

6.  CoMUENOXMXXT  07  SuiT  BT  AssioNKB  ov  NoTX  IS  NonoB  to  the  gamishoo 

of  the  assignment.     Id, 

0.  Attachment  Suit  is  a  Suit  inter  Pabtes  and  not  In  nem,  and  can  only 

a£fect  the  parties  in  it  and  their  privies.    Id, 

7.  Attaohino  Crbditob  is  Chaboeablx  with  Notice  in  the  same  manner 

and  with  like  effect  as  a  subsequent  purchaser.  McLamgiibi  ▼•  Shepkadf 
640. 

5,  Attachment  Wbongfullt  Sued  out  Thbeb  Days  befoiib  Frauduuh* 

Assignment  is  not  justified  by  such  assignment,  unless  the  intent  es* 
isted  at  the  time  said  attachment  was  sued  out.    DonneU  v.  Jcmea,  1M» 

9.  Judgment  or  Nonsuit  Dissolves  Priob  Attagbmbnts  and  rolnasus  tht 

property  from  the  writ.     Brown  v.  Harris^  535. 

10.  SErriNO  ASIDE  Nonsuit  will  not  Revive  Attachxut  iHiioh  bad  boi* 
dissolved  by  the  granting  of  the  nonsuit.    Id, 

See  Damages,  1-3;  Intanct;  MoBiiOAoai^  S. 

ATTESTATION. 
SeeKviDBiOB,  1;  Wills,  11, 12;  Witbmb— ,  14. 

ATT0BNB7  AND  CLIENT. 

1.  Rbasonabiji  Diuobhob  and  Skill  Constitutb  Mbabobb  of  Anonm^ 

Bngaoxmbnt  with  his  client.  He  is  liable  only  for  gross  n^ligenoe  or 
gross  ignorance  in  the  performance  of  his  professional  duties;  and  thliii 
a  question  of  fact  to  be  determined  by  the  jury,  and  is  sometinieB  to  bi 
ascertained  by  the  evidence  of  those  who  are  conversant  with  and  skillad 
in  the  same  kind  of  business.    Penimgton  v.  Fell^  282. 


Index.  799 

t»  Etna  THAT  Btibt  Qnb  is  Psbsum kd  to  bayb  DmoBAsoKD  Hn  Legal 
AHD  MoBAL  Obligations,  is  one  whose  benefit  Applies  in  its  fnllest  ex* 
tent  in  favor  of  an  attorney.    Id, 

Sb  Extent  of  Damage  Resulting  vbom  Attobket'^  NBOUGBiroB  moat  be 
affirmatively  shown;  as  in  the  case  where  the  amoontof  a  note  is  alleged 
to  have  been  lost  by  his  negligence,  it  must  be  shown  that  it  is  a  sabsist- 
ing  debt  against  the  maker,  and  also  that  he  was  solvent.  And  anless 
the  latter  fact  be  shown,  the  attorney  is  liable  only  for  nominal  damages; 
and  nnder  no  circumstances  would  he  be  liable  for  more  than  the  actual 
damage  that  the  client  has  sustained  by  reason  of  the  negligence.    Id. 

4.  AUTHOBTTT  07  AtTOBNKT   AT  I^W  OVEB  HIS  CuBNT'S  CaUSE  CONTINUES 

not  only  until  the  judgment  and  a  year  and  a  day  afterwards,  but  if  the 
judgment  be  not  satisfied  and  is  continued  in  force,  his  authority  will  be 
prolonged  accordingly.    Id. 

A.  Attobket  Undkbtakikg  CoLUccnoN  of  Debt  should  Sue  out  All  Pbo- 
OBSS,  both  mesne  and  final,  necessary  to  effect  that  object;  and  oonse- 
quently  he  must  not  only  sue  out  the  first  process  of  execution,  bat  all 
that  become  necessary.    Id, 

6.  Axtobnet  is  not  Bound  to  Institute  NeW  Collatebal  Suits,  without 
special  instructions  to  do  so— as  actions  against  the  sheriff  or  derk  for 
the  failure  of  their  duty  in  the  issuance  or  sen'ice  of  process;  he  shoold 
pursue  bail,  however,  and  those  who  may  have  become  bound  with  the 
defendant,  either  before  or  after  judgment,  in  the  progress  of  the  suit. 
Id. 

?,  Attobnet  is  not  Bound  to  Attend  to  Levy  of  an  Exeoutiov,  or  to 
search  for  property  out  of  which  to  make  the  debt;  this  is  the  business  of 
the  sheriff.  Nor  is  the  attorney  liable  for  any  of  the  shortcomingn  of  that 
officer.    Id. 

6L  Attobnet  is  Always  Justified  in  Ceasing  to  Pbogeed  with  Cubnt's 
Cause)  wheneyer  he  is  bona  fide  influenced  by  a  prudent  regard  for  the 
interest  of  his  client.    Id. 

0.  Delay  of  Attobney  to  Sue  out  Alias  Execution  for  nine  months  after 
the  return  day  of  the  first  execution,  on  which  the  sheriff  retnmed  that 
the  defendant  "  was  not  to  be  found  in  his  county,'*  does  not  render  him 
liable  where  the  evidence  is  amply  sufficient  to  exonerate  the  defendant 
from  gross  negligence.    Id. 

10.  Attobnet  Bona  Fidb  Influenced  by  Pbudent  Begabd  fob  CuxiiT'i 
Intebest  is  not  liable  for  failing  to  sue  out  further  execution,  where  an 
alios  execution  has  been  issned  and  levied,  and  a  forthcoming  bond 
taken,  upon  which  a  judgment  was  rendered,  and  execution  and  sale  was 
had,  the  proceeds  of  which  did  not  satisfy  the  debt.    Id, 

11.  Attobney  should  Pubsue  Subety  on  Fobthgoming  Bond,  and  he  is 
guilty  of  negligence  in  failing  to  do  so  where  there  are  no  facts  or  oir* 
eomstances  proved  as  to  the  surety's  pecuniary  condition,  or  other  col- 
lateral facts  that  authorized  a  finding,  that  in  failing  to  pursue  him  with 
other  process  the  defendant  was  superinduced  bona  fide  by  a  prudent  re- 
gard for  the  interest  of  his  client;  and  it  is  not  shown  that  he  was  con- 
trolled by  instructions,  express  or  implied,  from  his  client.    Id, 

IS.  Pbesumftion  that  Attobney,  who  appeared  as  the  attorney  of  reoord  t* 
a  suit,  was  employed  by  the  party  to  the  suit,  may  be  repelled  bj  efi* 
dencf     Boselius  v.  Deiaeham.  607. 
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18.  ATTUMif  OAK  HOT  BioovKB  Fbb  fTom  ADOthflr  intwMted  piety  to  Um 
wme  foit  who  has  not  employed  him,  no  matter  hoir  TalnaUo  hii  ■utiiuM 
may  haTe  proved  to  that  party.    Id. 

14.  AnoBVST  AT  Law  Peooekdsd-  aoainbt  with  Qanor  ov  SkRiKiaa  an 
Kami  ibom  thi  Boll  ia  entitled  to  have  notioe  of  obaigaa  agaioai  hiv 
•od  opportani^  to  make  his  def enae.    People  ▼•  Twm&t^  888. 

See  JuDOMXirrs,  21;  MAifDAXim,  !• 

ATTORNEY  IN  FACT. 
See  AoxNor,  6 

AUTHENnCATIOK. 
See  BviDBKOi^  l(m2. 

AWARDS. 
See  Abbitbation  asd  Awabid. 

BAIL. 
See  Attobkbt  asd  Cloht,  8. 

BANK  CHECKS. 
See  Nbgotiablx  InstbuhxntBi  %^ 

BANK  NOTES. 

See  JUAT  AlTD  JUBOBS,  2;  NXGOTIABLR  IK8TBU]CBBTB»  7t  ^IL 

BANKRUPTCY  AND  INSOLVENCY. 

L  Disnvor  ahd  Unsquivocal  Pbomisb  to  Fat  Dxbt  Rabbbd  bt  Pimiti— 

in  bankrnptcy,  or  a  conditional  promise,  where  the  oondltion  is  fdlfiHedt 

is  binding.     Way  ▼.  Sperry,  779. 
2.  Pbomisb  to  Pat  Dbbt  Dischaboed  bt  Bakkbuftct  Nbed  hot  bb  WBonv 

nor  founded  upon  a  new  consideration.    Id, 
8.  Nkootiabilitt  of  Notb  is  Rev ivkd  by  New  Pbomisb  aitbb  DiacHABaB  te 

baokraptcy,  and  the  new  promise  inures  to  the  benefit  of  a  snbaaqaeBi 

indorsee.    Id. 
4  Nbw  Pbomisb  bt  Disghabobd  Baitkbuft  is  Mbbb  Waivbb  of  the  di»> 

charge  as  a  defense,  and  the  original  debt  is  the  sabetantive  canae  of 

action;  so  of  a  new  promise  to  pay  an  outlawed  debt,  or  by  an  inlMit 

after  maturity.    Id. 
8.  DiSGHABOB  in  Bakebuftot  DOES  NOT  Aftbct  Claims  SO  UHCBBTAor  thai 

they  can  not  be  proved  up  against  the  estate  of  the  bankmpt.    Dole  ▼• 

VFaiTei»,64a 
See  Ai^aiOBMBifTB  bob  Benbfit  of  Cbeditobs;  Fbaudulbbt  Cohtbtavob^  7i 
Nbootiablb  Instbuments,  33;  Subbttbhip,  i, 

BANKS  AND  BANKING. 

Sea  CoBfOBATiaw,  12;  Evidence,  28,  32;  Husbaitd  ab0  Wxib;  NBQOtxa* 

BLE  Insteuments,  2-^,  7,  9-11. 

BARRATRY. 
See  Insubance — Mabinb,  3. 
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BIAS. 
Bm  Just  akd  Jubobi«  S-7« 

BIDS. 
See  RxaounoNSi  82,  8S. 

BILLS  OF  EXCEPTIOKS. 
See  Plxadino  and  Pragtiob,  82;  88. 

BILLS  OF  BXOHANOk 
Bee  NaocTiABU  Ihbtbumxnis,  2;  4,  fl,  8^  IS4ik 

BILLS  OF  LADING. 

See  Shifpino,  8. 

« 

BILL9  OF  REVIEW. 
See  Notioe;  TKESPABa,  8. 

BONA  FIDE  PURCHASERS. 

*•  Wam  Dmonn  ''Bona  Fidb  Pitbchaseb  wxthout  ¥fi3TBm^ n BauiB 
^TTOVy  notioe  most  be  denied  fully  end  poeitively,  though  it  be  aol 
oharged  in  the  bill;  and  if  the  facte  be  charged  from  which  eiioh  noiioe 
may  be  inferred,  each  facta  mast  be  denied  alaa  Johmmm  ▼•  7VifMri» 
212. 

2.  Bona  Fma  Pubohasbb  fbom  Ezxoutob  baying  No  Powbb  vd  8b& 
•eqaigie  no  title.     ITorfAy  ▼.  JbAiMon,  809. 

t.  SUBUQUXm  PUBOHASl  WITH  NOTICB  OT  UnBBOOBDXD  BoHD  OV  DCflAl* 

ANOB  ii  not  valid  ae  against  it.    MeLaughUn  ▼.  Skfpkerd^  646. 

See  DnM,  0;  ExBOonoNS.  15,  22;  Ezboutobs  and  Adicdii8Xraiori^  dg 
Fraudulent  Oonyxtancbb,  8;  las  Pskdxns;  Niootiabu  iNnBUimmi^ 
1|  Subbooation;  Subxttship,  1,  2;  Vxndob  and  Vbndbi^  11, 18b 

BONDS. 

See  Bcnu  Vkra  Pubohasebs,  8;  MoBxaAOB,  2;  Nb  Kzbai^  5| 

SuBBi'iBBiF,  5;  Vkndob  and  Vunmi  8l 

BOOKS  OF  ACCOUNT. 
See  BviDBNOB,  8-0. 

BBSACHES  OF  THE  PSAdi 

See  OoNTBAora,  4. 

BURDEN  OF  PROOV. 
See  BviDBVOib  12 

CANALS. 
See  WatbbooubsbBi  8L 

CARRIERS. 
See  Common  CabktbbBi 
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CESTIFIGATBi 
GHALLENOBL 

8«e  JUBT  Ain>  JUBOBi^  t. 

CHABACTEB. 
taoxAL  Law,  15, 19, 47i  WnmHM^  a 

CHABTEBS. 
8«e  CoBroBATiom^  8»  7*  15b 

OHATTEL  MOBTQAOBa 

See  MoBTOAon,  1.  _ 

CEmCKS. 
Bee  KaooTiABLB  Inbtbumxhtb,  9-a 

CHTTiPRKK, 
Bee  Pabbmt  abd  Child;  Wills,  15^  Ifl^  18l 

CHOSBS  IN  ACTION. 
Of  OoBTBAon,  1;  BziouTioBia,  6|  fwiiyiww    Tiiil,  L 

cmcurr  C0UBT8. 

See  JUBT  AKD  JUBOBB,  8. 

GIBOUldSTANTIAL  EVIDENCB. 
Bee  Gbimibal  Law,  84-36,  S8-4L 

CITIZENSHIP. 

L  Nbubbb  Vobbiobxbbi,  ublsss  Thst  had  Bioomb  ob  wbbb  Boba  Fnm 
RauDBsn,  nor  the  attorney  general  on  their  behalf,  can  avafl  thenaelf«i 
ef  aeothm  17,  artiole  1,  conatltation  of  Oalifomia;  nor  then,  nnlnea  tiiegr 
have  property,  in  the  poaaeeaion,  enjoyment,  or  inheritance  of  which  tfaagr 
have  been  moleated.    People  ex  reL  AUomey  Qtneral  t.  Nagf/dt^  BISL 

%  JkSJL  MUTTOANg  **EbTABLI8HED'*  IN  CaLDOBZOA  BAVB  ElBOIBD  TO  BlOOlIB 

AMBBioAir  Cinzura,  by  treaty  of  Queretaro,  who  have  not  within  one 
year  from  exchange  of  ratificationa,  on  May  80, 1848^  dedland  their  ii- 
tMKtlon  to  continiie  Mexican  citiaena.    Id, 

Bee  OnmnfiyTioirAL  Law,  1;  CoBroBAnoB8»  I|  WAXBWXNwm^  L 

COLUSIONS. 
See  SmmNo,  11,  IS. 

COMMERCE. 
Bee  CoRSTiTunoNAL  Law,  15-20. 


Imbsz.  808 

COlfMON  CABBIEBS. 

L  OiiBBiiBWiixBiBnjivxDVBOMLiABiiJTrif  tboowiMrcf  thttgood^by 

oontmct  with  the  carrier,  waive  any  of  his  rights  tonehing  the-ddiwy. 

8Ume  ▼.  WaiUt  621. 
8.  CABBiKK'sBssFOKBiBiUTrCsASEs  WHBV  Transit  ovOooimisBinxiDa^ 

the  delivery  ia  completed  or  waived  by  the  owner.    Id. 
8.  Cabrieb's  Risk  Ends  it  thb  Consiqnxb  Asbumis  Control  of  the  goods 

before  they  have  arrived  at  the  place  of  delivery.    Id. 
4.  Carrier  mat  bk  Rbuevbd  fbom  Oblioation  to  Stobb  Goods  at  the 

place  of  delivery  by  the  waiver  of  the  consignor'a  agent.    Id, 
A.  Dbltvzrt  to  and  Aoceftangb  bt  Comhon  Carrtbr  abb  EflsmnAL  to 

make  him  liable  for  goods,  bat  the  acceptance  may  be  either  aetoal  or 

oonstmctive.    Meniam  v.  Hartford  etc  S.  B.  Co.,  844. 
&  Gbnbbal  Rulb  is,  that  Goods  should  bb  Bblivbbbd  into  Cabbibb^ 

Hands,  or  those  of  his  servants  or  aathorixed  sgents,  to  render  htm  Wahls 

therefor.    Id. 

7.  Dbposit  or  Goods  on  Cabbier's  Wharf  without  NonoB  to  and  aoosp4- 

ance  by  him,  or  hia  servants  or  sgents,  is  generally  insoffioknt  to  ehargs 
him  with  them;  but  if  sach  deposit  be  made  pnrsaant  to  a  prsrioos 
arrangement  between  the  parties,  or  to  a  known  habitoal  nssge  on  the 
carrier's  part  to  receive  goods  so  deposited,  it  is  good.    Id. 

8.  Liabhitt  or  Comhon  Carbobs  on  our  Natioablb  Stbbamb  Is  flssd  hf 

the  common  law.    Mend  v.  Woods,  119. 
0.  Act  or  God  Which  Excuses  Common  Cabrdeb  mnst  be  a  dlieol  aad  li^ 

lent  act  of  nature.    Id. 
10.  Whbrb  Common  Carrier  Strands  his  Vessel  on  Bab  recently  lonnsd 

in  the  ordinary  channel  of  a  navigable  river,  he  is  liaUe  lor  the  kss 

thereby  occasioned  to  the  gooda  on  board,  althoogh  be  was  ignotMd  ol 

the  ezistenoe  of  snch  bar.    Id, 

See  Pliadino  and  Pbaoticb,  88. 

COMPLAINT& 
See  Plbadino  and  Pbaotbob,  ICMl. 

OONBinOKS. 
8so  MoBMuaBiH  2}  Nbootiable  Inotbumbnts,  1,  10»  8S|  Souvno^  & 

CONFESSION  OF  JUDGMENTS. 
See  Judombntb,  21. 

OONFIBMATION  OF  SALE. 
Sea  AofiHB  PoMHnoN,  6;  Guabdian  and  Wabd^  7i  loBiauL  8au%  i 


GONFUCT  OF  LAWS. 

L  Bbtbitub  Laws  or  Fobbion  Nations  abb  vof  Nobcbd  hf  our 

Kokn  T.  Sekoomer  JSmoiaanee,  577. 
8.  AoBBBMBBTS  IN  VIOLATION  or  Rbvenub  Lawb  of  fovslgn  aations  magr  W 

enforced  in  oar  courts.    Id. 
8.  In  AonoN  on  Note  Made  and  Indobsbd  n  Onus  tho  laws  ol  thai 

must  govern.    Smith  v.  BkUdtford,  504. 

See  AssioxuENTs  fob  Bbnetit  or  Creditobs,  5;  Judicial  SAm»  % 
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OOMSIDBRA^naEr. 

See  BAmonmor  asd  ImoLTKHCT»  2;  CoYsvAxn;  FiimnmH^  SOi  1Ia» 
BOD  Womvt  1;  KiQOTiABLB  ls9gaxmmnB,  2L 

OONSIONOB  AND  GOKSIGNEES. 
Bee  OoMMOir  CiMinma,  S,  4;  Kiqotiabui  InwBUMJmw,  92;  8niyFUiO»  fi^  A. 

CX>NSTITUTIONAL  LAW. 

L  Owi wt«J  iioar  ot  WiacxiyMy ,  nr  TppoRAmLY  Apopnyo  Old  TmssaacmuL 
Laws  not  jncotwistent  therewith,  did  eo  that  no  inoonveoience  oiight 
arln  bj  reeeon  of  a  change  of  goTernment,  but  did  not  intend  to  extend 
tiie  political  dieahilitiet  of  certain  inhabitanta  of  the  territory  to  the  dti- 
■ena  of  the  ttate.    Stale  ex  rel,  Ihmmng  v.  CfUes^  149. 

ti  SvATim  Onir  to  IimBPRSTAnoN  should  bx  Cohbtkuxd  to  Opbbati 
PfeosFBonrxLT,  in  all  caaea  anaceptible  of  doubt;  but  thia  mle  doea  no* 
apply  where  l^gialature  ezpreesly  declarea  ita  intention  to  make  a  atataia 
letroaetive.    Batigker  ▼.  Kdean,  OM. 

%  Aor  or  184S^  Cbaptkb  62,  declaring  that  any  peraon  thereafter  aeeViwg  to 
arail  himaelf  of  the  atatnte  of  nanry  moat  plead  it  apedally,  and  eet  out 
the  anma,  both  principal  and  interoat,  due  on  the  oontraot,  reckoning  in- 
tereat  at  the  rate  of  aiz  per  cent,  per  annum,  ia  retroaotiTe  but  not  un- 
euBatiiuLiouaL    Id, 

4.  Po WS&  OF  CouBTB  TO  Dbclabjb  LaoisLATivi  Aon  UawiiwiTUTiogAL  la  la 
be  ezeroiaed  with  the  moat  guarded  circumapeotian  and  care.    ItL 

i.  Thosb  AaaATLTWo  Statctk  on  Qbouvd  or  its  Invalidht  muat  make  ool 
a  clear  caae  of  l^gialative  uaurpation,  aa  it  ia  preaumed  to  be  Talld.    M 

•»  Ex  Post  Facto  Law  Rxlatxs  to  Cbxh xs,  and  not  to  private  righta  or  dtil 
renediea.    Id, 

7.  RBTBOAcnvx  Statute  Divsstxno  Vested  Biobtb  is  kot  Uvoomfiiu- 
TiONAL  for  that  reaaon  neceaaarily.    Id, 

8l  Bill  or  Rights  or  This  State,  Abticlx  15,  though  prohibitiag  peaaage  d 
expoit/aeto  laws,  recognxxea  the  right  of  the  legialature  to  paaa  ralRH 
apective  laws  relating  to  civil  caaea  and  contraota.    Id, 

••  Act  or  1845  Beoulateb  Bbubdies  upon  uauriona  contnurta,  and  doea  doI 
diveat  veated  righta.    Id, 

paat  or  future  contraota.    Id, 

11.  Act  or  1845  is  Merely  Remedial,  obliging  the  borrowcf  seeking  relieC  aa 
defendant  againat  a  uauriona  contract  to  do  the  aame  aa  he  ia  oUiged  to 
do  when  aeddng  relief  aa  plaintiff.    Id, 

12.  Statute  Bivesxino  Rights  under  Pretense  or  Reoulatino  Jt^nramM 
ia  aa  ofajeotioiiable  aa  if  attacking  the  righta  directly.    Id, 

IS.  Vested  Bioutb,  Guarded  against  Lbgislative  iNTERnRSvai^  are  anch 

aa  may  be  adhored  to  without  violating  any  principle  of  aoond  mondily. 

Id. 
14.  Court  oak  not  Determine  Reasonableness  or  LBODLAfiTB  Aoc. 

JToor  ▼.  Keoaie,  056. 
Ub  Power  or  Congress  to  Regulate  Commercb  is  Resibiord  to 

waters  aa  can  be  employed  in  oommeroe  between  atataa,  or 

atate  and  a  foreign  nation.    Id, 
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16.  Bowp  Of  OowoBMB  TD  RiouuiTK  CoKKSBaM  i»  HQff  Rmmuhp  to  ooni* 
meroe  on  salt  water.    Id, 

17.  Power  to  Rboulatb  Cobimebcb  Inclitdbs  Lxks  Powxb  to  Rmnun 
Nayiqation,  except  as  to  ludian  tribes.    Id, 

18.  Powxb  ov  Congress  to  Rboulatx  Commxboe  wttb  Ihdians  does  not 
indnde  navigation  with  the  Penobscot  Indians.    Id, 

19.  CoASTiNo  LiGEMSE  TO  VissKL  OK  INTERIOR  Wateb8»  from  which  it  oould 
not  reach  another  state  or  nation,  is  wholly  inoperative  and  ananthorized. 
Id. 

90.  Acs  Grantino  EzoLusiyx  NAViaATioir  bt  Steam  Power  on  that  part  of  m 
river  from  which  a  vessel  can  not  be  navigated  to  another  state  or  fonlgn 
state  is  oonstitational.    Id, 

th  Statute  PROHiBiTiiro  Carrtiho  ov  Covobaxjed  Weapqhb  b  oonstitih 
tiooal.    Stale  ▼.  OhandUr,  699. 

See  CnzzBNsmp;  EucnoHs;  EvuxenoBi  10, 2l|  TjIoimem. 

CONSTEUCTION. 

See  Adtebsb  PcflssanoK,  2;  Coestitotional  Law,  2;  Cownuum,  5|  Cm- 
roRAZioBa^  18;  BsinaATioN,  4;  Deeds,  1-8;  Plbadivo  axd  "BrnMomtm^ 
88;  ScAVon  of  LnoxATioKa,  10;  Wjuo,  %  20. 

CX)NTEACTS. 

L  Wbiiteh  CioirafRAOT  Ao^uirbs  No  Forge  as  Svoh  until  signed  aad  dallrw 

ered.    ffoen  v.  5immofw,  ^1. 
1  PlWEEnoN  or  Ferfobhanoe  or  Written  Contract  by  defendant  ex> 

enses  perfonnsne»  on  the  part  of  the  party  prevented,  and  he  may  maia* 

tain  his  aottoD  inunediately.    Bemldm  v.  Darnell^  557. 
L  PREVENTixo  PmoBMANCE  or  CONTRACT  IS  not  necessaiily  a  reseission  ol 

it.    Id, 

4    AOBBEMEFT  THAT  ONE  PaRTT  THERETO  MAT,  IT  NEQEaSART,  USB  FOROB 

in  taking  possession  of  certain  property,  in  case  the  other  party  fulls  to 
•omply  with  its  conditions,  is  not  an  agreement  to  do  an  nnlawfol  act. 
Such  agreement  releases  the  party  nsiag  the  force  from  the  payment  ol 
damages  to  tho  other  party  for  injuries  necessarily  inflicted  upon  hia 
in  obtaining  the  possession,  but  will  not  release  him  from  a  proseoo- 
tion  for  a  breach  of  the  peace  if  he  oommits  one.  If  greater  fovoe  is 
ased  than  is  necessary,  tiie  plaintiff  may  reply  the  ezoess,  or  give  evl- 
denoe  of  it  under  the  general  replioation  de  iaijuna,  Ambrom  v.  Sooi^ 
450. 
8b  PROMISE  TO  Pat  roR  Halt  ov  New  Partition  WalLi  made  to  the  owner 
of  one  of  two  adjoining  lots  npon  his  erecting  the  same,  by  the  hnsband 
of  a  ceidM  qtie  trwtt  of  the  other  lot,  in  case  the  promisor  shall  have  any 
occasion  to  use  the  wall  for  a  different  purpose  from  the  old  wall,  is  per> 
sonal  only  and  to  be  strictly  oonstrued,  and  the  husband  does  not  beoomo 
liable  on  his  promise  where  he  and  his  wife  assent  to  a  conveyanoe  ol 
their  lot  by  the  trustees  to  a  third  person  who  afterwaids  makes  a  dl£BH^ 
ent  use  of  the  wall.    Jenkhu  v.  Spwrner^  738. 

AoENcr;  Assignments  or  Contracts;  Assumpsit;  Common  Carbikrsi 
CoESViTcnnoNAL  Law;  Corporations:  Damages,  4;  Equitt,  9-1I| 
Feaoi^  1|  Fraudulent  Convetancss,  6;  Judgments,  14;  Landiard 


WoHXV;  Pi 

om  <m  nuvsa;  Sxasoxb  ov  LoncAsion;  SmntATB;  Bubbtibhif,  i. 
§1  Vmnai  Vskdok  akd  Vshdkb. 

OONVEBSION. 
See  Tbotzb,  3»  8,  9L 

CONVICTION. 
See  CBmiKAL  Law,  6»  36^  40^  41. 

COBONEBS. 
See  £xacinEi098|  SI. 

OORFOEATION& 

!•  OoBVOEAiiov  Cbkaxbd  bt  avd  Teakbaotivo  DpmHBaB  a  Siaxs  as  to  be 
deemed  an  Inhabituii  of  each  state,  capable  of  being  treated  as  m  citinB 
lor  all  the  porpoaee  of  suing  and  being  sned,  and  it  can  dwell  ooly  witfaia 
the  aovereigntj  of  its  creation,  and  can  not  mignte  to  another  eoTsr- 
eignty.  Clarhe  v.  Bank  qf  Miuisdppi^  24B. 

S.  CoBFOBATioir  IS  Respoksislb  for  the  nnskiilfnl  and  improper  maimer  in 
which  its  officers  exercise  the  powers  Tested  in  it  by  its  charter*  ffaOimg 
T.  Mayor  etc,  qf  Shreveportf  608. 

%,  HoLDBBs  or  Sharbs  mat  Maintadi  Suits  AOAiinaT  Ofrobbs  and  other 
shareholders  of  a  coipontiott  mider  certain  droamstances.  Moor  r. 
VeatU,  655. 

4b  Right  ob  Cbeditob  or  Cobporation  to  Maiktaib  Suit  in  Equitt  a 
HIS  Own  Namb,  agaibst  Stocxholdebs  not  having  paid  up  the  capital 
stock  subscribed  for,  exists  independent  of  statatory  enactments.  Bat 
where  the  appointment  of  a  receiver  has  been  ratified  by  the  legialntore^ 
the  suit  should  be  prosecuted  in  his  name,  unless  some  sufficient  ezooes 
is  rendered,  in  which  case  such  assignee  should  be  made  a  party  defend- 
ant.    Highiower  v.  TTbrnton,  412. 

ft.   EqUITABLB    RbMBDT    AGAINST    SUBSOBIBXD  BUT  UNPAID  CAPITAL  STOCK 

Aoobubs  when  the  legal  assets  of  the  corporation  are  exhausted.    /cL 
••  Debts  Dub  to  and  fbom  Cobpobation  are  extinguished,  at  oommon  1aw» 

upon  its  dissolution.    Id, 
7.  Individuals  Composing  Cobpobation  mat,  bt  Contract  ob  in  Law, 

Inoub  Liabilitibs,  in  respect  thereto,  which  will  survive  their  ehartsr 

and  be  enforceable  at  law  or  in  equity.    Id, 
t.  Capital  Stock  op  Cobpobation  is  Dbbmed  Tbust  Fund  for  the  payment 

of  its  debts.    Id. 
••  Amount  or  Shabbs  op  Capital  Stook  Obiginallt  Subsobibbd  bob,  abb 

hot  Som  Aotuallt  Paid  in,  oonstitotea  the  ci^tal  stook  of  n  eofpora* 

tlon.    Id, 
IOl  Both  bbtobb  and  aptkr  Dissolution,  Dibbotobs  ob  AanoNBBBOv  Qow^ 

POBATION  MAT  BB  COMPELLED  TO  COLLBOT  ftmOOnt  of  Capital  StOck  nol 

paid  up,  and  apply  it  to  the  payment  of  the  coxposation  debts.    Equi^ 
will  hold  the  stockholder  liable  for  said  debts  to  the  extent  of  his  vn* 
.    paid  subscription.    Id, 
IL  Bquitt  op  Cbsditob  is  Equallt  Stbono  whebb  Stookholdbe  has  Con 
XBAOTBD  TO  Pay  but  never  has  paid  his  portion  of  the  capital  stock,  as 
where  it  has  been  actually  paid  in  and  afterwards  retamed.    Id, 


Imbbz.  807 

IS.  Brw  Aui  BAinmro  ahd  Other  CoBTO&^xioirB  thfln  is  no  diitlnotiiMEtM  to 
the  liability  of  stockholders  for  capital  stock  not  paid  np.    Id, 

IS.  Statutobt  PBOYisiozr  FOB  Salb  or  Dblikquxnt  Stock  n  ICibblt  iob 
Bknkfit  of  Cobfobation,  and  is  not  to  be  oonstroed  a  privilege  of  the 
stockholder  to  abandon  his  shares  at  wiU.    leU 

14.  Rbmkdt  bt  Salb  of  Dblinquxnt  Stock  is  CmnriiATiTB*  and  does  noi 
impair  right  to  compel  payment  by  action.     Id, 

15.  BscBEB  Basso  upon  Stockholdkb's  Liabiutt  fob  Uhpajd  GAnTA& 
Stock  should  give  him  all  the  privileges  to  which  he  would  hate  beeB 
entitled  under  the  charter,  had  the  stock  been  called  in  l^  the  direetm 
during  the  existence  of  the  corporation.    Id, 

10.  IH  AsSUMPaiT  BT  PCTBUO  COBPOBATION,  PlKA  OF  NOB  AflSUllPSIT  AdHXIB 

Gafacitt  of  the  plaintiff  to  sue.    Alderman  v.  Fwley^  24i. 

17.  In  Assumpsit  bt  PubucCobpobation,  Pboof  of  ets  Powebto  Ck>Bnuov 
is  unnecessary,  where  the  act  under  which  the  corporation  was  brought 
into  existence  is  a  public  law,  defining  the  powers  and  capadtiea  of  the 
oorporation  to  contract,  as  the  court  is  bound  judicially  to  take  notiot 
of  it.    Id. 

18.  Only  Qubstion  Pbbsbntbd  bt  Plka  of  Non  Aflsuiipsixso  AflsuxraiSBf 
Public  Cobpobation  is  whether  the  contract  was  in  fact  made  as  al* 
leged,  and  the  damages  which  might  arise  from  it.    Id, 

18.  Tbxspass  on  the  Gasb  Libs  against  a  Municipal  Ck>BPOBATiON  for 
non-feasance  in  permitting  a  large  ditch,  gully,  or  chasm  to  remain  at  on* 
end  of  a  public  street,  into  which  the  plaintiff's  mare  falls  and  snatalns 
injuries  from  which  she  dies.    City  of  TcUlahcuaee  v.  Fortune^  368. 

90.  Plaintiff  must  Show  Hb  Actxd  with  Common  Pbudxncb  and  Gabi 
to  maintain  an  action  of  trespass  on  the  case  against  a  municipal  corpora- 
tion for  damages  sustained  for  its  non-feasance  in  permitting  a  publio 
nuisance  to  remain.    Id, 

81.  Pbbson  HncBiNo  Hobsb  in  Pubuo  Strbbt  is  not  Quiltt  of  Nbou* 
GBNCB  where  the  horse  escapes  and  falls  into  a  ditch  in  the  streety  whioh 
the  municipality  carelessly  allows  to  remain  open»  so  as  to  bar  his  aotto 
against  the  ci^.    Id, 

See  HioHWATS,  2-4;  Sxatdtb  of  LiMXTATioin»  6-8i 

OOItROBORATiyE  EVIDENCE. 
See  Cbdonal  Law,  86. 

COSTS. 

L  Oosn  nr  Coubt  below  Allowbd  Rbspondbnt,  but  Lazcib  BaQUXBiB 
TO  Pat  Co0X8  of  Apfbal,  where  judgment  is  a£3rmed  in  part  and  re- 
versed in  part.    Cfole  v.  Swanstan,  288. 

%  Whxbb  Plaintiff  Rbjbotbd  Offbb  bt  Defendant  to  bb  Dbfavlxed 
for  a  certain  sum,  and  the  plaintiff  recovered  judgment  for  a  smaller 
snm  than  that  specified  in  the  offer,  the  costs  of  the  defendant  arising 
■absequently  to  the  filing  of  the  offer  will  be  allowed  and  set  off  against 
the  sum  o£ElBred,  plaintiff  taking  judgment  for  the  balance,  together  with 
ooato  aooming  to  the  time  the  action  was  filed.    Stone  v.  WaUt,  621. 

See  JumcBs  of  ibb  Pbacb;  Plbadino  and  Pbactiob,  3;  Salu,  10. 
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OO-TKNANCT. 

1.  TatAKOT  nr  Oohhov  is  Cbmatkd  betwkbv  Libbu  akd  Jjumtm^  Id  tht 
Ttariy  profits  of  a  firm,  befofre  division,  wliere  the  oonaldentlon  off  iiw 
Umm  is  a  ihara  of  tvoh  yearfy  proBts.     Thompmm  ▼.  Mawkimieff^  178. 

t.  P088I88IOH  or  Onb  TsHAsnp  ir  Gommok  is  Posbosioh  or  All,  Imt  wban 
ooottnsnl  parts  with  bis  right  to  possession  he  ooases  to  be  a  tenant  In 
oommon.   Id, 

IL  MiKB  AonoBiiT  TO  8jdx  Jonrr  Pbopsbtt  given  by  one  Joint  tenant  to 
another  doee  not  exempt  the  share  of  the  fonner  from  levy  and  aslo 
andsr  SKeentlon.    Id, 

4k  Whbbb  Two  OB  Mobs  TsHAiras  nr  GonoK  abb  PLAnrnvts  in  ao  aetfon 
off  trovar,  and  part  of  them  ars  sabjeot  to  the  operation  of  the  stntnte  off 
limitations,  it  Is  no  bar  to  the  recovery  of  thoae  not  within  it»    fftiUt  ▼• 

IL  Whbbb  Lboal  Totui  ib  OmFLBn  nr  Co-«Bir auts,  tbbbb  abb  Osmaam^ 
■TAVOBB  nmxBB  WmoH  Adybbsb  Claim  to  the  entire^  may  be  aet  np 
fay  one  off  the  tenants,  so  as  to  bar  the  lAfgai  of  his  oo>tenant.  ^oli^ 
mm  T.  Twtkmkif  212. 

•nSnootmr,  ITiOrainrTBor  Lootatidbb,  4;T^Kina^  9;  7|  WsbmobiwIIL 

COUNTY  COUBTS. 
See  Tbbspasb,  8. 

COURTS. 

BeeluBiBiKiDnov)  JiTBrABZ>JuBOB8,8;  MAiaiiAMiiii^lt5|  ItaBAsmOoam 

Trbst  ass,  3. 

COVENANTS. 

VaaBOEi  ot  Damaabb  nr  Aonov  bob  Bbbaor  of  CotaaiAiiT  of  seisiB  is 
the  aaoant  off  the  eonsldsration  egprssssd  in  the  deed,  with  fntsreal 
thereon  lor  six  yean  from  the  time  of  the  breaeh.    AM  ▼. /oAasoa.  144. 

See  lizBOUTOBB  Aim  ADMnmrBATOBs,  4;  Quabwah  akd  Wabih  6|  Judo- 

MBVTB,  20. 

CRIMINAL  LAW. 

L  ImoBMAnoir  inisr  Pobbbh  fRB  SAm  CBBXArarr  ahd  TBasNnuL  Fka- 
oniON  Uiat  are  required  in  an  indictment.    ZXmaeBy  ▼.  People^  456L 

%  Missfbllhto  Pbofbb  Namb  nr  Iitdiui'Mbiit,  where  the  pronnndatJon  Is 
bat  slightly  afleoted,  is  not  saffident  groood  lor  a  plea  In 
Sdmrnuhan  v.  SUUe,  160. 

tb  Ihpbofbb  I^bbbtion  or  Middlb  Namb  ob  Lbssbb  in  indiotmsat  Is  h 
terial,  and  msjr  be  disregarded.    Id. 

4.  WiLLTUL  BuBioNo  or  UirrorisHZD  Houbb,  WHioa  was  Nbvzb  Oouufuuh 
though  designed  for  a  dwelling,  and  which  was  not  apportenant  to  any 
other,  is  not  arson;  as  where  such  house  had  not  been  painted,  and  the 
glass  in  one  of  the  doors  had  not  been  inserted.    8taU  ▼•  JfcCtoan,  S86ii 

t.  CouBs  on  Tbial  roB  Absox  should  Ikstbuot  Jubt  What  OuBWivim 
DwELLiiTo-BOTTSE,  leaving  them  to  determine  whether  the  house  bound 
oomes  within  that  definition.    Id, 
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ii  BaooBo  Of  OomnonoH  nr  Canon al  Tmoeaamov  of  jUmM  for  fKrior 
■linU  on  dsfeodaoty  inadmianbla  in  jiutifioatioii  by  the  laMety  in  an 
action  for  aBsault  and  battery.    Robinmm  ▼.  WHton^  77. 

7i  Lboal  Invbbihob  as  to  Chasaotbb  of  AflSAtruT  can  not  be  drawn  from 
the  Terdict  of  a  jury.    Id. 

••  GAFnoN  or  Ihbictiuuit  is  Sviticixntlt  Explicit  where  it  statea  that  tbt 
indictment  was  fonnd,  at  a  term  of  the  conrt,  by  certain  men  duly  im- 
paneled, sworn,  and  charged  as  grand  jurors  in  and  for  the  county  at 
that  terra.    Mkigleman  ▼.  SkUe,  494. 

••  Omission  or  Words  *<or  oub  Lord"  aitsr  Yiab  Kaicsd  ih  Indiozmsht 
does  not  make  the  indictment  bad.  When  a  year  is  mentioned  in  legis- 
lative or  judicial  proceedings,  without  naming  any  other  calendar,  the 
Christian  calendar  is  the  one  that  is  nnderstood  to  be  oaed.    id, 

lOl  Indiotuxht  mat  Contain  Several  Counts  Charoino  Same  Trarsao- 
TIOK  in  different  modes,  althongh  the  offense  chaiged  may  amount  to  a 
felony;  and  the  prosecutor  may  give  evidence  relating  to  that  transac- 
tion, snd  apply  it  to  whichever  count  of  the  indictment  it  will  ■"■»'^^. 

Id. 
Ih  Prosboutor  is  not  Compelled  to  Elect  upon  What  Count  He  will 

Proceed,  unless  it  appears  that  more  than  one  offanse  is  chaiged  in  the 

indictment.    Id. 

IS:  Description  in  Indictment  Charoino  Laroent  or  Certain  Countt 
Ordebs,  which  states  the  amount  and  value  of  each  order,  and  that  it 
was  drawn  1^  the  county  auditor  on  the  county  treasurer,  is  suffioieBk 
Id. 

IM»  Indictment  por  Larceny,  Wbich  Charges  Felonious  Taxing  and 
carrying  away  of  the  property,  is  good,  although  it  does  not  contain  the 
word  "steal.*'    Id. 

14.  Evidence  that  Stolen  Propertt  was  Found  upon  Dependant  is 
always  admissible  in  prosecutions  for  larceny.  But  the  strength  of  the 
presumption  wbich  it  raises  against  him  depends  upon  all  the  cizvum- 
stances  surrounding  the  transaction.    Id. 

1&  State  can  not  Prove  Particular  Acts  op  Bad  Conduct  against  the> 
accused  in  a  criminal  prosecution.  Proof  of  hUi  general  character  only 
is  admiasible.    Id. 

Mi  In  Charoino  Jury  in  Criminal  Trials,  the  charge:  a.  Should  be  lim* 
ited  to  a  full  explanation  of  the  law  of  the  case;  b.  All  irrelevant  matter 
found  in  the  pleadings,  evidence,  or  ailments  of  counsel  should  be 
stricken  out;  e.  The  evidence  for  the  prosecution  and  defense  should 
be  clearly  summed  up;  d.  All  strong  expressions  as  to  the  guilt  of  the 
accused  should  be  carefully  avoided.    State  v.  Chandler^  599. 

17.  EnxiNO  OP  Assailant  will  re  Justipiable  Homicide  in  self-defense,  if 
there  be  an  actual  physical  attack  of  such  a  character  as  to  aff<Nrd  rea- 
sonable ground  to  believe  that  the  design  is  to  destroy  life  or  commit 
felony  upon  the  parfy  assaulted.    Id. 

18.  Prisoner  Indicted  por  Murder  and  found  guilty  of  the  crime  of  man- 
slaughter can  not^  upon  a  new  trial,  again  be  tried  for  the  crime  ol 
murder.    Id. 

19.  EVIDXNOB  THAT  "THE  DECEASED  WAS  A  QUARRELSOME  MaN,  viokut  is 

temper,  and  dangerous  when  excited,"  rejected  as  inadmissible  in  a  trial 
for  murder.    /dL 
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90l  Wouhd  Which  uhdib  Fatobablb  CiBOfTicBXAiroB  Mxaat  bate  H»m«k 

bat  which  nltinuttely  oaased  death,  Is  soffident  to  oooadtiite  the  crimi 
of  mnrder  in  him  who  inflicted  it    AfcAlMer  ▼.  SitxU,  180. 
tl.  Vixw  OF  Pbbmises  whebb  Homicide  was  Committed  may  be  granted, 
mider  the  Massachusetts  statute.     CommonweaUh  v.  Webster^  711. 

SSL   BVIDBNCB  THAT  THXBB    WAS    PeBSON   StBONOLT    ReSEMBUHO    PEBBQI 

Alleged  to  be  Mubdebbd  going  about  at  the  time  of  the  tatter's  dis- 
appearance is  inadmissible,  on  a  trial  for  murder,  to  rebut  evidence  intio* 
duced  by  the  defense  that  the  man  said  to  be  murdered  waa  seen  at 
yarious  times  after  the  slleged  kiHing.    Id, 

n.  Common-law  DnmNcnoNs  between  Mubdbr,  Manblauohzkb,  sod 
Justifiable  homicide  are  a  part  of  the  law  of  Massachusetts.    I<L 

94.  Mitbdeb  18  the  Killinq  ov  a  Human  Bedto  with  Malich  Avobb- 
thouoht,  express  or  implied.     Id, 

SS.  Manblaitohteb  b  the  Unlawtul  Killing  or  Anotheb  'Wttbout  Mal- 
ice, whether  the  killing  be  voluntary  or  involuntary.    Id. 

SO.  MaUGB  DiSTINOUISHINO  MuBDEBVBOM  MANELAfTGHTBBISNOTOOHnVBO 

TO  Ill-will  against  a  particular  person  or  persons,  but  denotes  an  aeiioB 
flowing  from  any  wicked  and  corrupt  motive,  a  thing  done  nuUo  iudmo, 
attended  with  circumstances  indicating  a  heart  regardless  of  social  dulgr 
and  fatally  bent  on  mischief.    Id. 

S7.  Mauce  18  Impurd  from  Ant  Deliberate  ob  Cuvel  Act  against  an- 
other, however  sudden.    Id, 

28.  Malice  is  Implied  in  Eyebt  Intentional  Hobooidb,  and  any  droom- 
stances  of  accident,  necessity,  or  infirmity  extenuating  or  excoaing  the 
act  must  be  satisfactorily  proved  by  the  accused,  except  so  far  as  they 
are  disclosed  by  the  proof  against  him.    Id. 

29  Fbom  Assault  with  Danoebous  Weapon  likely  to  kill,  and  which  does 
in  fact  produce  death,  an  intent  to  take  life  or  do  great  bodily  haim 
is  presumed,  and  malice  is  implied  in  the  absence  of  proof  to  the  ooB- 
trary.    Id, 

90.  Homicide,  thocuh  Voluntabt,  Committed  Immbdiatelt  afivb  Fmovd- 
cation  by  the  deceased,  consisting  of  a  blow  or  an  assault,  or  other  aot 
which  the  law  deems  adequate  to  excite  sudden  and  angry  pas8ioii«  Is 
manslaughter,  and  not  murder.    Id. 

91.  Provocation  bt  Words  Only,  howeveb  Opfbobbioub,  n  not  Suifi- 
ciBNT  to  mitigate  an  intentional  killing  to  manslaughter.    Id. 

92.  Mauce  Afobethought  Dora  not  Imply  Deubbbation  for  any  length  6t 
time  before  the  killing,  but  it  is  sufficient  if  the  intent  to  kill  preoedei 
and  accompanies  the  aot,  however  sudden  it  may  be.    Id. 

99.  Homioide  Committed  in  Mutual  Combat,  where  tbe  parties  meet  with- 
out intending  to  quarrel  and  a  conflict  springs  up,  is  manslao^ter  and 
not  murder,  if  no  unfair  advantage  is  taken  in  the  outset,  and  the  oooa- 
sion  is  not  sought  for  the  purpose  of  gratifying  malice.    7(2. 

94.  CraouMSTANTiAL  EviDENCB  IN  Cbiminal  Gasbs  is  oompetent»  and  is 
sometimes  the  only  mode  of  proof.    Id. 

95.  Gbbat  Cabs  must  be  Exeboised  in  Dbawino  Inrbbnobs  vbom  Gb^ 
CUMBTANCES  proved  in  criminal  cases.    Id, 

99.  To  Justify  Conyiotion  on  Ciboumstantial  Eyidbnob  Eybby  Faoi 
NB0B8SABY  to  the  conclusion  must  be  distinctly  end  independently 
proved  by  competent  evidence;  but  a  failure  of  proof  of  some  ooUatsnJ 
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BOl  aaoMMTj  to  the  oonoliialoiit  bat  ofGuvd  bgr  way  ol 
oofvoboimtiooy  does  not  destroy  the  chain.    7(2. 

17.  AB8SN0B  OV  EVIMINOB  ON  PaRT  09  AOODBKD,   EZPLAIHINO  SUBHOIOVS 

OiscuiiSTANOis,  iuTter  proof  of  a  probable  state  of  facts  tending  to  crimi- 
nate him,  is  to  be  oonsidered,  though  not  alone  entitled  to  maoh  weight. 
Id. 

S8.  Attucfts  bt  A00U8SD  TO  Suppress  Eyidkngb*  SuooBsnoHS  or  Diobp- 
Tivx  BzFLANATiONS,  and  endeavors  to  cast  suspicion  upon  other  persons, 
without  just  cause,  are  circumstances  to  be  considered  agidnst  him,  but 
are  not  to  be  pressed  too  urgently,    /d. 

W.  Inixeenobs  tbom  Indbpbndxnt  Soubobb  Tbndino  to  Samb  CoiroLU- 
noN,  though  di£fering  from  each  other,  not  only  support  each  other,  bat 
do  so  with  increased  weight  in  a  criminal  case  depending  upon  oircam* 
stantial  evidence.    Id, 

40.  In  Cajbx  Dbpbnpino  on  Cibcumstantial  Eyidenob  Faoib  Pbotbd  Muaf 
BB  CoNSiBTENT  with  each  other,  and  with  the  main  fact  sought  to  be 
proved,  to  justify  conviction.    Id» 

4h  C1SOUIC8TANOB8  Taken  Together  should  bb  or  Cobolubitx  Natubb 
and  tendency,  leading  on  the  whole  to  a  satLsfaotory  oonolnsion,  and  pro- 
dodng  a  reasonable  and  moral  certainty  that  the  aocosed,  beyond  a 
rsssonable  doubt,  and  no  one  else,  committed  the  offense,  to  warrant  a 
eonvlotion  on  circumstantial  evidence.     Id, 

42»  Bbasonablb  Doctbt,  to  Warrant  Acquittal  in  a  criminal  esse,  is  not  a 
mere  possible  doubt,  but  is  such  a  doubt  as,  after  the  entire  oomparison 
and  consideration  of  all  the  evidence,  leaves  the  minds  of  the  jurors  in 
such  a  condition  that  they  can  not  say  they  feel  an  abiding  conviction, 
to  a  moral  certainty,  of  the  truth  of  the  chaxge.    Id. 

4X  Murder  must  bb  Committed  bt  Some  Act  Aftbotino  the  Pxbbon 
either  directly  or  indirectly,  and  a  death  caused  by  grief  or  terror  is  not 
marder.    Id, 

44  Inixiotmbnt  must  State  Chaboc  with  as  Much  Cbbsaxntt  as  the  ci^ 
camstanoes  of  the  case  will  permit,  bnt  nothing  more  is  required.    Id* 

4ft.  Indictment  Chaboino  Assault  and  Eiluno  "in  Some  Wat  and 
manner,  and  by  some  means,  instruments,  and  weapons  to  the  jurors 
onknown,  *  *  *  feloniously,  willfully,  and  of  malice  aforethoaght," 
la  saffieient  where  the  mode  of  killing  can  not  be  more  partloaUrly  de- 
■oribed.    Id. 

46.  SVIDBNOB  THAT  PBBSON  ALLBOBD  TO  BB  KILLED  WAS  SBBN  AUTB  aftST 

the  time  when  the  killing  is  charged  to  have  oooaned  is  oompetent,  bat 
to  warrant  an  aoqaittal,  must  be  made  out  by  satisfMstory  proof.  Id. 
47.  BviDBNOB  or  Good  Ckabactbb  or  Prisonbb  Aocusbd  or  Mubdbb  is 
oompetent,  though  of  less  weight  than  in  crimes  of  inferior  grade,  and  the 
defendant  most  prove  a  high'  character  by  strong  evidence  to  ooonteiN 
balance  a  stmng  esse  made  by  the  proseention.    Id. 

See Oovnuon,  4|  Jubt  and  Jubob8,9-7i  Quo WASBina. 

GBOFPKBS, 
8eeOo«nuHor,  1;  Tbovbb,  2|  WmnMOi,  IZ. 


DAMAGES. 
L  Iv  BsxiMATiNO  Damaobb,  ItibGompbtbht  toConbidbb  loss  of  meroantfle 
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■toppage  of  basinen,  and  prerention  of  sbIm  oanMd  by  m 

wrongful  loTy  of  an  attachment.    D<nmdl  ▼.  Jcnea,  194. 
S.  KstPbofitbWhiohPastt  WOULD  PbobablthavsMaos  by  iiiepnieci' 

tion  of  hifl  bosineaa  may  be  conadered  in  estimating  his  damage  by  tm 

stof  page  of  hia  bnaineai.   Id, 
8.  Whjin  Eviukncs  or  Futu&b  Nn  P&orib  oax  bs  Imtboducmd.  djaooid 

Id. 

4.   DaICAOB  mot  LxOAXXT  RXBULTIirO  ROM  BbXACH  OV  CoHTBACT  OU^t  DOl 

to  be  allowed  when  not  spedally  alleged;  aa  damages  for  the  Tendee's  li- 
ability to  oomply  with  the  contract  of  resale  becaoae  of  Don-deUvay  d 
ebattela.    CoU  t.  SwamUm,  288. 

See  Attobnst  and  Cluuvt,  3;  Coittraoxs,  4;  Cobpobatxoks,  18-21;  Got- 
UTAHTs;  Dbout;  Hiohwatb;  Jubt  Ain>  Jvboss,  2;  NxauoKna;  Siu^ 
8»  4, 10;  TBOVXBy  4-7»  9;  Watsbooubbb,  6, 7;  WmmBOBB,  IL 

DATS  OF  GRACE. 
See  NiooTiASUB  iHsr&uiaincay  4L 

DEBT. 

AonoH  or  Dibt  will  Jam  nrov  JuDOMxiiTy  aitkb  Fxbsx  Esbootiom  hai 
BiKN  Ektubhkd  UKaATianxD,  and  within  the  time  allowed  by  the  stit- 
nte  for  isaning  an  €Uia$;  the  statutory  provision  giving  the  plaintiff  th» 
right  to  coerce  the  payment  of  the  judgment  la  merely  onmnlative^  aad 
does  not  take  away  the  common-law  privilege.    KinQakmd  v.  Ibrreat,  23S. 

DECEASED  WITNESS. 
See  Etxdkhob,  17. 

DECEIT. 

UnousD  HoBn  Wabbavtid  Souvd  mat  bb  8ou>  bt  Vbvdb^  abd  Dab- 
AOBB  roB  Dbobit  will  be  the  difference  between  what  the  hone  aold  for 
and  what  he  would  have  been  worth  if  as  warranted,  if  oomDM 
and  discretion  are  ezaroised  in  the  sale.    Woodward  r.  Tkackm%  Tli 

DECLARATIONS. 

Sea  AoBVOTt  1|  AmoBBaoraior  Cobtbaox8»  8;  DBDiiaAnoB,2^  t| 
1»  6)  JBniwrai,  18^  21,  23-28;  WniB,  18b  1^  S7. 

DECREES. 

See  JODOMBMIB. 

DEDICAHON. 

L  Wbbbb  Owbbbs  or  Labd  Subvbt  abd  Lay  oiv  OauiiBii  bob  Pdbuo 
Ubb  as  a  street  or  landing,  under  an  agreement  among  thamsalvee,  and 
make  sales  of  adjoining  lands  in  reference  to  and  reoognidag  the  ezbt- 
ence  of  such  street  or  landing,  this  amounts  to  a  dedication  of  the  land 
to  the  public,  although  no  map  be  made  of  the  survey.  Oo^fireif  v.  OU9 
of  Alum,  476. 

2«  Statutb  or  Fbauds  dobs  not  Afplt  to  Dbdicahob  or  Land  to  the 
public    Such  dedication  may  be  made  fay  grant  or  written  instmnisnl» 
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or  it  nay  be  eridenoed  by  acts  and  dadaimtions,  withoot  writing,  and  it 

purely  a  qaeetioa  of  intentiDD.    Id. 
X  DiDiGATioii  or  La»d  mat  bx  Made  bt  Sukvxt  A2n>  Plat  Au>nx,  witbonl 

any  declaration,  eitiier  oral  or  on  tiie  plat,  where  it  is  evident  from  the 

face  of  the  plat  that  it  was  the  intention  of  the  proprietor  to  set  it  apart 

for  the  use  of  the  public    Id. 
4.  DiDiCATiON  MUST  BX  UxDEBSTOoD  AND  G0N8TBUXD  with  reference  to  the 

objects  and  purposes  for  which  it  was  made,  particularly  in  case  of  a 

public  landing  upon  a  navigable  watercourse.    Id. 
A.  Whxbb  Pebson  has  Dedicated  Bank  ot  Kaviqablb  Riveb  to  the 

public,  he  has  no  interest  in  the  bed  of  the  stream  which  lie  can  reserve 

to  the  prejudice  of  the  enjoyment  of  the  public  easement  over  it.    Id. 

I)ESD& 

1.  Ck>N8TBncnoN  or  Desd  Which  Ebquibss  BsnonoN  or  Whole  Clause 
thereof  will  not  be  adopted,  except  from  unavoidable  neoesdty.  OUiff  qf 
Alum  V.  niinoU  T.  Co.,  479. 

&  Wheee  Plat  Rxiebbed  to  in  Deed  has  ufoe  m  Face  that  to  which  the 
expressions  of  the  deed  can  apply,  the  court  will  make  the  applioatiott 
rather  than  reject  the  words  of  the  deed.    Id. 

8.  Deed  Capable  of  Two  Comstsucxions  must  be  Const&ued  Most  Stboeolt 
against  the  grantor.    Id. 

4.  Orantob's  Name  Signed  to  Deed  bt  Thibd  Pebsov  in  his  Pbebbrcb 
with  his  verbal  assent,  with  the  addition  "  by  O.,"  the  pemo  signing; 
is  sufficient  without  an  authority  under  seal  to  the  person  so  signing,  be- 
canse  it  is  deemed  the  grantor's  own  aot.    Oardner  v.  QardneT^  740. 

0.  Pabol  Evidence  is  Admissible  to  Explain  Ambiguities  in  Deed  exe- 
cuted by  a  guardian  on  a  sale  of  his  ward's  real  estate,  such  ambiguities 
arising  from  an  insufficient  description  of  the  grantees,  and  in  an  onds- 
sion  to  give  the  number  of  the  block  in  which  the  lots  conveyed  were 
situated.     Toung  v.  Xorotn,  463. 

••  Actual  Possession  under  Unbbgistebbd  Deed  is  Notioe  to  subsequeoi 
purchasers  of  the  prior  conveyance.    McLaughlm  v.  Shepherd^  64d. 

See  Acknowledgments;  Advbbse  Possession,  5;  Bona  Fidb  PubghasxbSi  8) 
Bquitt,  9;  Evidence,  14»  16^  31;  Guabdian  and  Wabd,  4-7|  JuDCh 
ments,  15;  JumoiALSAUs;  Mobubages,  2;  PABsmBsmp,  0;  Statute 
or  Ldotatiohs^  4;  Trust  Deeds;  Trusts  and  TRusm^  1;  Vehpom 
AND  Vendee,  18. 

DEFAULT. 

See  Costs,  2;  Trespass,  2. 

DEFEASANCE. 
See  BoxA  Fide  Purchasers,  8;  MoBiiaaoHi  S. 

DEFINITIONS. 
See  Criminal  Law,  24,  SS. 

DELIVERY. 

Bh  AssTONioDnn  ov  Contracts,  1;  Common  Carbieesi  CosnmAiOi^  1| 
Damages,  4;  Executions,  13;  Mobxgages,  1;  Release,  2;  SalMi  %  %% 
Shiffino,  3,  4;  Surhttsbip,  3. 
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DEMAND. 

dee  Nmotuhji  tunmoKTB,  13, 14, 17, 19, 24-28|  PtBABna 

nd,  6-8;  Tbotkb,  8. 

DEMURRER. 
8m  JuMUimB,  8;  Statutx  ov  LDciTAn<ura»  1^ 

DEPOSIT. 
8—  ObiOKBr  OiiBimiip  7|  HmBAio)  akd  Wivx;  PuADnojjro 

DESGRIPnON. 
SmOumivalLaw,  12, 13;  Diii)%  (k 

DESERTION. 

8m  MaBBUOI  AHD  DiVOMBi 

DEVISB8. 
8m  JuDOMiHn,  15;  WiLLfl»  10^  9IM1 

DIRBCTOB& 
8m  Ck>BPOBATioin»  la 

DIBAFFIRMANO& 
8m  KiBUunua  akd  AmMnmrrRASOBSt  8;  Gvjbduv  ab»  Wm^  & 

DISCOVERY. 
8m  EQinrr,  8»  4. 

DISMISSAL^ 
Jimai  Of  IBB  Pbaoi;  Plbadibo  abb 

DISSEISIN. 
8m  AwmasK  Poasnnov,  8-41^ 

DISSOLUTION. 
Om  ArfiiJiiMrKiiii,  9, 10;  OoaroBAxiMRH  t^  ML 

DISTRICT  COURia 

Sm  MAHl>A]fl78»  1. 

DIVORGBi 
8m  Mabbuoe  abb  DnroBOb 

DOWEB. 

8m  EXBOOTHUnbii 

DRAFTS. 

NBQOTIABLB  iNBTBUMBimb  19^  Sl«  ti^  t& 

EASEMENT. 
See  Dedication,  6;  Watbrooi7BBI%  18. 
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ejbctmsnt. 

L  Vommmm  suTMAnraAor  EjioncsirT  aoaxhbt  Ihtbudim  who  an  whli^ 

oat  title  or  authority.    MeLanorin  v.  Salmons^  663. 
8.  Onb  mat  Aoquirx  PoesiBsiON  or  Land,  control  it»  Mid  bring  ejootment 

on  it  through  a  tenant.    Id, 

ELECTION. 

See  CmzsNBBip,  2;  Cbimi9al  Law,  11;  EzBOcrnoKi%  27;  Balms,  6;  WtuSt 

24,  2&.28. 

ELECTIONS. 

1.  CoHsnTunoNAL  PBOHiBiTzozr  AGAINST  Rb-xlioxion  of  iheriflBi  doei  nol 

apply  to  thoae  penom  who  hold  each  office  at  the  time  of  the  adoptiim  ol 
the  oonatitationy  but  only  to  such  aa  should  be  elected  under  it.  StaU 
ex  rd.  Dunning  ▼.  OileB,  149. 

2.  larxuoiBiLiTT  or  Gakdidatx  Who  Riobzyxs  Hiamnr  Numbib  or  VoTBt 

at  an  election  does  not  have  the  effect  of  eleoting  the  penon  rsosiTing 
the  next  highest  number.    Id, 

ENTRIES. 
See  EviDKNCX,  8-6. 

EQUITY. 

1.  OBJBonoN  TO  JukisDiGTioN  or  Equttt  is  hot  Waitbd  bt  Ahbwxbibo  the 

bill  and  proceeding  to  a  final  hearing.    Meux  r,  Antkonyf  274. 

2.  All  Pabtixs  Nbbd  not  havb  Intkbut  in  All  Mattbbs  Containbd  in 

SiTiT  to  sustain  the  biU  against  the  charge  of  multifariousness;  it  being 
sufficient  if  each  party  has  an  interest  in  some  matter  common  to  all  the 
parties.    Worthy  v.  Johnwn,  899. 

8b  Answxb  TO  Bill  or  Discovxrt  is  Trbatbd  as  Evidxncx,  and,  if  used  at 
all.  the  whole  of  it  is  to  be  read  as  the  testimony  of  a  witness,  but  It 
may  be  disproved  or  discredited  in  the  same  way  as  the  testimony  of  any 
other  witness.    Lyont  v.  MiUer,  129. 

4.  Whbbb  Party  Comis  into  Equity  roB  I)iscx>vbby,  the  court  will  retain 
the  cause,  and  give  the  proper  relief  founded  on  the  discovery,  unless 
the  discovery  is  sought  for  the  purpose  of  using  it  in  a  pendiiig  action  ai 
law.    Id, 

A.  Whbbb  Complainant  in  Equity  Prbsbnts  Casb  Clbably  Coonuablb  av 
Law,  or  where  the  defendant  answers  the  allegations  of  the  bill,  reserv- 
ing the  question  of  law  to  be  considered  on  the  final  hearing  of  the  caae^ 
should  the  court  on  the  final  hearing  be  of  opinion  that  there  is  not  a  case 
in  equity  made  out,  such  as  will  entitle  the  complainant  to  relief,  It 
should  at  once  dismiss  the  biU.    Meux  v.  Anthony^  274. 

lb  Intbblooutoby  Dbcbxb  Rkndkrxd  against  DrrBNDANTS  NOT  Answbbino 
SnrPLixs  No  DBrsors  in  the  allegations  of  the  bill;  it  merely  admits  tbo 
truth  thereof  by  failing  to  respond.    Id, 

7.  Whbbb  Eqxjitablb  Rbmxdy  Exists  Indxfxndxnt  or  Action  at  Law,  the 
equitable  rule  that  the  legal  remedy  must  first  be  exhausted  does  not 
apply.    Bradford  v.  Orttmoay,,  208. 
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8.  Covias  OF  EQumr  will  not  iHnsnEBi  to  Gbaht  BsLixf  whtn 

hM  bctti  |{roH  bohet  in  proaeeniiaig  rights,  or  long  mdqpdemotnm  in  tb« 
Msertion  of  mdveno  cUima.    Johnmm  ▼.  Toulmmt  212. 

1^  Buobmation  ov  Wbittxn  iNBTBaMXKT— Mibeakb. — When  aa  ■ttomey 
in  drawing  a  deed  by  which  a  father  conveys  a  life  estate  to  his  dangliter 
neglects  to  insert  "  for  her  sole  and  s.^parate  benefit,**  it  oonstatates  sncli 
a  mlBtake  as  a  court  of  equity  will  relieve  against.    SUme  v.  Ilale^  185. 

10.  Equitt  09  Pabtt  Who  Pbocukis  Eefo&matiok  ov  WKirm  Ixsm- 
MBMT  attaches  prior  and  is  paramount  to  the  lien  of  a  judgment  obtained 
against  the  party  in  whom,  by  reason  of  such  mistake,  the  legal  title  veatSL 
Id, 

11.  Trustu  without  Ant  Bshsticial  Intebot  has-  not  equity  snffidant  to 
entitle  him  to  bring  a  bill  for  the  reformation  of  the  instrument  under 
which  his  eestel  qw  tnui  holds.    Id, 

IS.  EquiTr  will  Coxbcb  Pbiob  Inoumbbakcke  bultiho  Lixn  on  Two  Dn- 
tinct  Funds,  upon  one  of  which  a  subsequent  mortgagee  has  a  lien,  to 
resort  to  that  fund  on  which  the  subsequent  mortgagee  has  no  lien.  IToodbs 
V.  HiOm,  690. 

See  Absignmbnts  ov  €k>NTBACT8,  2;  Cobpobationb,  4,  5,  7, 10, 11,  16;  Bbiqp- 
PSL,  1;  Exeoutobs  and  Adxiniszbatobs,  7;  Fbaudulbnt  Oontbt* 
▲NOES,  6-8;  Injunctions;  Judgments,  12,  13;  Judicial  Sales,  I;  Mab- 
BiAOB  Sbttlbmsntb,  1;  MoBTOAGEs,  9;  Pleadino  and  PBACnCE,  2,  S, 
6;  SPBcmo  Pebiobhange;  Statute  or  Ldhtationb,  2,  5»  14;  Tbidbb 
AND  Tbustbbs,  2;  Vendob  and  Vendee,  8,  6-8;  Wills,  16, 17,  27,  28. 

ERBOB, 

Bee  Koncnsi  Pleadino  and  PBAonoE,  7, 13,  29,  90^  84|  S8, 40;  SEinm  m 

Limitations,  8;  Teespasb,  2. 

ESTATES  OF  DECEDENTS. 

1.  Cbeditobs  and  Heibs  can  Sue  Only  thbough  Iaqal  BsFBrniaiAnvB 

ov  Degedbnt,  except  there  be  collusion,  insolveni^,  unwillingness  to 
collect  the  assets,  or  some  other  special  fact.  Therefore,  where  the  bill 
expressly  charges  an  application  to  the  administrator  to  sue,  and  a  ftlastl, 
he  was  properly  made  a  co-defendant.     Worthy  v.  Johnrnm^  399. 

2.  FoBEiGN  Heibs  abb  hot  Liable  iob  ANCESiOBs'DBBia  where  they  sue* 

oeed  to  land  at  their  own  residence  which  is  beyond  the  reach  of  tiie 

court.    Brown  v.  BasJ^ord^  559. 
8*  Lands  in  Anothsb  State  abe  not  in  This  State  Subibot  to  Disn  ot 

Dbobased  Owneb  who  died  there,  nor  are  they  aooesslble  to  any  pioossi 

upon  a  judgment  against  the  heir  here.    Id, 
4i  Whebb  Testatob  Chabgbs  All  his  Estate  with  Patmxnt  ov  Debxb,  if 

after  the  personal  estate  is  exhausted  there  remain  a  debt  against  ^tm 

estate,  it  will  be  a  charge  on  the  real  estate.    Hudgm  v.  Uudgva^  124b 
ft.  Widow  is  not  Entitled  to  Sufpobt  fob  Fobtt  Days  after  her  husbandls 

death,  out  of  his  estate,  under  the  Massachusetts  statnte,  where  she  is 

absent  from  home  with  her  husband  at  the  time  of  his  death,  and  docs 

not  at  once  return  thither.    Fiak  v.  Cutihmcai^  761. 

See  Witnesses,  10. 
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EBTOPPELb 

1.  ftirBI0X2ITATIOK8  MaDB  BT  OkB  PaSTT  TO  AKOTHXB,  THAT  LaVD  WAB 

Liable  to  Salb  ukdeb  Exbodtion,  when  in  tnith  it  waa  not,  does 
not  estop  the  former  from  asserting  hia  legal  title  against  the  pdirehaser, 
althoDghit  might  be  otherwise  in  a  conrt  of  equity.  8mUh  ▼•  Mtmdy, 
221. 

2.  Legal  Estoffbl  does  not  Only  Opkratb  bt  Wat  of  PBOHXBimrQ  him 
who  has  the  legal  title  from  asserting  it,  bat  also  to  paaa  the  title  to  him 
in  whose  favor  the  estoppel  works.    Id. 

8k  TxNANT,  afteb  Hb  HAS  YiELDKD  UP  PossESSTOB,  may  assert  titl^  para- 
mount to  that  of  his  former  landlord,  and  Ills  previooa  tenancy  is  no  bar 
to  his  recovery.    Id. 

4.  No  EsTOPFBL  Arises  fboh  DECEpnYB  Answer  to  Imfbbtinxrt  Inquist 
from  one  who  may  be  deemed  a  meddling  intruder,  where  the  party  makea 
known  the  truth  as  soon  as  he  sees  his  answer  acted  on  as  true.  Pierm 
T.  Andrews,  748. 

6.  Owner  op  Propebtt  is  not  Estopped  bt  Declaration  that  Anothbb 

Owns  Jt,  made  to  an  agent  of  the  latter*s  creditor  in  answer  to  an  in- 
qniry,  where  the  agent  discloses  no  interest  and  gives  no  reason  for  ask- 
ing the  question,  and  where,  as  soon  as  the  property  is  levied  on,  the 
owner  asserts  his  claim  and  forbids  the  sale  and  afterwards  brings  trespass. 
Id. 
t,  Partt  Who  Fails  to  Assert  his  Title  to  real  estate,  and  stands  by 
silently  while  it  is  being  disposed  of  to  another,  is  afterwards  estopped 
from  asserting  his  title  thereto.    Blanchard  v.  Allain,  594. 

7.  Estoppel  of  Anoestob  Binds  thb  Heirs  as  well  as  those  claiming  under 

him.    Id, 

8.  Party  Enterino  into  Possession,  Claimino  under  and  in  Sctborddta- 

noN  to  Another's  Title,  is  estopped  from  questioning  it.    Boen  r. 
SimmoM^  291. 

See  Guardian  and  Ward,  4;  Judgments,  9, 14;  Mortoaobs,  6j  Saimb^  ft. 

EVIDENCE. 

1.  Evidence  Showing  that  Party  Who  Made  Cbbtifioatb  not  properly 
attested  had  died  subsequently,  is  competent.    Latkrop  t.  LawaoUt  '^SA- 

fi.  Ownership  is  Conclusion  op  Law  pbox  Evidencb.  McaewtU  v.  HarH' 
son,  385. 

8.  In  Order  to  Admit  Entries  Made  in  Books  op  Account,  even  by  a  de* 
ceased  person,  as  evidence,  it  must  appear  at  least  that  he  would  have 
been  a  competent  witness  to  testify  between  the  parties  in  case  he  had 
continued  living.    Bwrr  v.  Bjfen,  239. 

i.  Evidence  op  Entries  or  Memoranda  made  by  third  person,  since  de- 
ceased, while  in  the  course  of  a  professional  duty  contemporaneous  with 
the  act,  and  connected  with  it,  is  admissible.    Laihrop  v.  Laumout  685. 

ft.  Partner  is  not  Competent  to  Establish  Part  op  Account  in  his  own 
favor;  and  original  entries  made  by  him  in  books  of  account  are  not  ad* 
misaible  to  prove  the  account    Burr  v.  Byen^  239. 

ib  Original  Entries  in  Books  op  Account  Madb  by  Pxjontipp  HimwHiP 

are  not  admissible  in  evidence^  althoogh  he  ofiered  to  verify  them  by  his 

oath  in  open  court.    Id. 
Am.  Deo.  Toi*.  LII-^B9 
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y.  TkRiM OUT  B  mot  lauuMFiTJUiT  AB  GoHTAcmro  CoHCLiniaar  ov  Kiw, 
wImh  »  witDiM  iWMn  that  he  nerer  heard  any  other  penon  than  plaiDt> 
iff  olaim  the  |»ropei'ty  while  plaintiff  bad  poneenon  and  exercised  ovbp 
erdiip;  and  aach  teetimony  ia  tntrodnoed  merely  to  ne((ative  the  exiatenct 
of  an  adrerae  daim  while  plaintiff  waa  in  poaaeanon.  MaxweU  ▼.  Ear' 
Hfoii,  386. 

8.  RiooBD  09  Case  Nxxd  vot  bs  Pboducxd  to  Psotk  TaBnMoirr  of  Wn* 
vfess  ipven  upon  trial  of  aach  caae.  8och  evidence  ia  dehors  the  record. 
Id. 

t.  Tnmcoinr  ov  Pabxt  mat  bs  Usid  ab  EriDBircB  aoazkat  Hm ,  aa  an  ad- 
miadon  of  the  faoti  contained  therein,  when  given  onder  oath  in  a 
Judicial  proceeding,  or  even  in  a  volontaiy  affidavit.    Id, 

10.  Gebthioatb  ov  Clbbk  abto  PsoBAnt  ov  Will»  QomcaasT  to  uAgz  Ash 
MimED  It  nr  Etidbkob  in^the  courts  of  Virginia,  is  to  he  given  the  saina 
&ith  and  credit*  when  ofiered  in  evidence  in  the  courts  of  this  states 
under  the  act  of  congreas  of  the  twenty-aixth  of  Kay,  1790.  SeUk  v. 
^fttoa,  393. 

IL  CBRTmcATB  ov  Pbbsidino  Maoistbatb,  when  annexed  to  the  records  or 
Judicial  proceedinga  of  the  courts  of  any  state,  under  the  act  of  congrea 
of  the  twenty-aixth  of  May,  1790,  ahould  affirmatively  show  upon  its  face 
of  what  particular  court  he  is  the  presiding  magistrate.  Therefore  it  ii 
not  suffident  for  the  presiding  magistrate  of  the  county  court  of  Meck- 
lenburg county  to  certify  that  he  is  the  preriding  magistrate  of  te 
county  of  Mecklenburg.    Id, 

12l  Admission  ov  Book  CoBTAnoKo  Pcbuo  Laws  ov  Akothxb  State,  pur- 
porting to  be  published  by  authority,  and  to  be  printed  for  the  state,  ii 
not  error,  although  it  contained  no  certificate  of  authentication,  nor  any- 
thing but  what  purported  to  be  such  acts  and  the  indices  thereto,  nor 
any  dgnatures  to  the  acts,  nor  any  act  or  other  authority  authorizing  iti 
publication;  the  burden  of  discrediting  the  book  is  on  the  one  oppo8in| 
its  admisdon.     Cflarke  v.  Bank  qfMiss,,  248. 

13k  Statutb  Kbquibino  Survkts  to  be  R£CX>bdbd  does  not  make  recordiqf 
a  prerequidte  to  thdr  admisdbility  as  evidence.  MeLawrin  v.  ScUmont^ 
663. 

14.  Ibyalid  Dxbd  mat  bb  Evxdbkcb  ov  Extent  ov  Claim  of  the  party 
in  possession  under  it,  though  admissible  for  no  other  purpose.    Id. 

16.  ExBouTiON  ov  Wbitten  Documents  More  than  Thibtt  Yxabs  Old,  and 
shown  to  come  from  the  hands  of  an  individual  properly  entitled  to  the 
custody  thereof,  need  not  be  proved,  although  the  subscribing  witnesses 
may  be  alive.    SettU  v.  AHmm^  393. 

It,  Deed  mat  be  Bead  in  Evidence,  upon  Pboov  ov  Signatubb  ovOrantob, 
where  the  subscribing  witnesses  are  incompetent  by  reason  of  interest  or 
absence  from  the  state.    Oox  v.  Davis,  199. 

17.  Testimont  ov  DaoBi&ED  Witness  on  Fobmeb  Tbial  ov  Same  Gausb 
may  be  given  on  subsequent  trial,  if  substance  of  testimony  on  both  di- 
rect and  cross  examination  can  be  stated  in  the  very  words  of  witness. 
Marsh  V.  Jones^  67. 

18.  Declabations  against  Intbbest  made  by  the  party  from  whom  the  de- 
fendant afterwards  accepts  a  conveyance  of  the  property  are  competent 
evidence  against  defendant  as  to  the  ownership  of  such  property,  whether 
the  declarant  were  in  possession  at  the  time  the  declarations  were  mads 
cr  not.    MaxwtU  v.  Harrison^  385. 
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19.  DiOLAiuTioirB  ov  Tdtast  nr  Pofisiasioir,  wmrnm  ov  Bsal  ob  Pxr« 
sovAL  Pbopbbtt,  showing  that  he  holds  in  his  own  rights  or  in  subordi- 
nation to  the  title  of  another,  constitute  part  of  the  TtM  getUB,  and  are 
properly  allowable  in  evidence.    Darling  ▼.  Bryant^  102. 

90  DcoLASATiON  BT  Pabtt  IN  P06BB88ION  that  he  holds  jointly  with  another 
ii  admissible,  as  tending  to  establish  the  joint  possession  and  ownership 
of  snch  other  person.    Id, 

SI.  Dsglabatzons  ov  VsrooB,  against  his  Intebbst  as  to  Ownbbship  ov 
Pbopbbtt,  introduced  against  his  vendee,  should  appear  to  have  been 
made  while  the  vendor  was  in  possession  or  before  he  had  parted  with 
the  title.  '  SeUle  v.  Aliaon,  393. 

22.  Pabol  Admission  of  Pabtt  is  (}oiipetiqit  Eyidbkob  only  of  those  faots 
which  may  lawfully  be  established  by  parol  evidence.  It  can  not  be  re- 
ceived, either  to  contradict  documentary  proof,  or  to  supply  the  place  of 
evidence  existing  by  matter  of  record.    Bivins  v.  MeElroy,  258. 

23.  Declabations  bt  Owkeb  or  Fabh  as  to  Tebms  on  Which  Oooufant 
WAS  Culttvatino  It,  made  in  presence  of  latter,  and  assented  to  by 
him,  or  in  connection  with  some  act  of  owner,  as  to  carrying  on  the 
farm,  are  admissible  as  showing  mutual  recognition  of  terms,  or  as  part 
of  the  rea  gesta,  in  action  of  trover  for  share  of  products  by  occupant 
against  officer  selling  same  on  execution  against  owner.  White  v.  Mofion, 
75. 

21.  Declabations  bt  Pabtt  in  Possession  or  Pbofebtt,  descriptive  or  ex* 
planatory  of  such  possession,  are  usually  admitted  in  evidence,  but  his 
declarations  in  regard  to  the  contract  by  which  he  acquired  possession 
are  not  admitted.     Thampaon  v.  Mawhmney,  176. 

25.  Declabations  or  Agent  Inadmissible  as  Pabt  or  Res  Oestjb  against 
Pbu?cipal,  when  not  made  by  agent  in  discharge  of  duties  as  such. 
Mateer  v.  Broum,  303. 

26.  Court  Knows  or  No  Rulb  or  Law  bt  Which  Declabations  ob  Admis- 
sions of  a  bank  president  are  admissible  in  evidence  to  bind  the  bank 
simply  because  he  is  such  president.     Cunningham  v.  Cochran^  230. 

27.  Admissions  or  Agent  to  Bind  his  Pbinxipal  must  be  made  at  the  time 
of  doing  some  act  in  the  execution  of  his  authority.    Id, 

28.  Rule  or  Pbactice  with  Regabd  to  Objection  to  Evidence  is,  that  when 
it  is  not  illegal  upon  its  face,  the  ground  of  the  objection  must  be  stated 
to  enable  the  court  to  judge  of  its  legality.    Id, 

29.  Evidence  Objected  to,  but  without  Stating  Pbbcisb  Obound  or  Ob- 
jection, if  it  is  illegal  upon  its  face,  may  be  refused,  notwithstsnding 
such  failure  to  state  the  cause.    Jd. 

30.  Pabol  Evidbncb  or  Obal  Pboceedinos  in  Anothbb  Action  are  not  ad- 
miuible  without  first  producing  record  evidence  of  the  existence  of  such 
action.    Marker  v.  Dement,  670. 

81.  Pabol  Evidence  is  Inadmissible  to  Vabt,  Contbadict,  ob  Rendeb 
Void  a  Deed,  where  there  is  no  fraud.     JToo^^  v.  HiUen,  690. 

82.  Obal  Eyidengb  that  Pebson  was  Stockholdebui  foreign  bank  will  not 
be  admitted  where  it  appears  that  he  hod  obtained  a  certificate  of  stocky 
and  that  such  certificate  was  deposited  in  the  bank.  Clarke  v.  Bank  qf 
Miss.,  248. 

Bee  AoENCT,  1:  Abbitbation  and  Award,  2,  4;  Assignments  roR  Benb* 
nr  or  Cbeditobs,  3,  4:  Atiobnet  and  Cusnt,  12;  Cbimikal  Law,  6^ 
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10,  14,  15,  IS,  22,  U^4t,  46,  47;  Damaob,  :^  DDHUkSW,  S^  Dmn^  i| 
Bounr,  S;  Eucununa,  24;  Gvabdiam  ahp  Wabd,  7;  Ibbahitt;  Jvm* 
MBm,  4;  Libel,  1,  2;  NaooiiABLB  Imntuimm,  10;  Ksw  Tbial; 
PARTNUtSHtP,  1;  Plbaddk}  avd  PBAOEiai,  28,  31^  38^  39;  BMCMon,  2; 
8SAT0TB  or  LmiTATiom,  8;  TBiarAaa,  1, 4»  6;  Tbubs  amd  TsiniD% 
4|  UfVUt  1;  WiLU.  13*15,  30^  31;  Wixmbbbb. 

EXCEPTIONS. 
8m  Plbadimo  axd  PBAonoB,  32, 33. 

EXECunoNa 

L  bBoosiav  upov  Jodoiodit  Bjoooyemmd  Ama,  Dkaxh  of  Jus&Min 
l>BBXOR  u  Toid,  and  a  pnrokaser  uxider  the  ezecation  agunst  the  estate 
of  deoeaaad  aoquirea  no  title.   Swink  t.  Bnodgnu^  190. 

f.  In  Pbocxbdino  or  Illigautt  which  reaiats  execution,  the  rigfatfnhien  of 
the  jadgment  ia  conceded  and  can  not  be  attacked.   Bodger$  v.  Mnasu,  300l 

&  Aim  Actual  Bstubm  or  Fibst  Exboution,  before  the  retiim  day, 
there  would  be  no  irregularity,  much  leas  any  invincible  legal  obstacle,  in 
issuing  again  the  same  or  another  execution  before  the  return  day.  Pei»^ 
nimifion  ▼.  FeU,  262. 

C  SBEMJFF  can  VOT  BeQUIBB  iHDBMBirr  BBFOBX  LbTTINO  BSQAUSX  FlUIFBBrT 

18  ur  Dispute,  but  by  common  law  he  could  summon  jury  to  try  ri^t  of 
iwoperty  taken  by  him  in  execution,  when  the  title  waa  doubtful,  or  it 
was  claimed  by  a  third  person;  and  if  the  verdict  waa  that  the  property 
belonged  to  a  third  person,  he  waa  justified  in  delivering  it  up;  the  con* 
trary  verdict,  however,  did  not  protect  him  against  the  suit  of  the  tme 
owner.  Our  statute,  however,  has  provided,  that  a' verdict  against  the 
claimant  of  the  property  ahall  be  a  full  indemnity  to  the  sheriff  in  prt>- 
^ieeding  to  sell,  and  if  the  verdict  be  for  the  claimant  he  ahall  aell,  if 
'sufficiently  indemnified  by  the  plaintiff  in  execution.     Id, 

%.  Lboal  PBEsuMFTioxa  MUST  BX  Based  ufon  Facts,  and  can  ndt  be  baaed 
upon  presumptions;  consequently,  where  the  sheriff  does  not  levy  the 
whole  debt,  there  will  not  be  any  presumption  that  there  waa  no  mors 
property  in  his  county,  as  this  would  be  basing  a  presumption  upon  the 
presumption  that  the  aheriff  did  hia  duty.     I<L 

i.  While  Doweb  Reuains  Unasckbtaihed,  and  until  there  haa  been  an  aet^ 
ual  admeasurement  by  metes  and  bounds,  it  is  a  mere  potential  interssli 
amounting  to  nothing  more  than  a  chose  in  action,  and  is  not  subject  to 
aeiaure  and  sale  by  execution  at  law.    Id, 

J,  Phtsician*8  Uobse  is  Liable  to  Seizubb  on  Execution.  Haama  ▼•  Br% 
606. 

%,  JUDGMBNT  MAT  BE  LEVIED   UFON  UNDEB  EXECUTION  by  B  notification  of 

seizure  by  the  sheriff  to  the  judgment  debtor.    Id. 
••.  SuEBirr  HAS  No  Eight  to  Seizb  Rboobd  or  Judomemt  and  disturb  the 
possession  of  the  clerk,  its  legal  custodian.    Id. 

10.  Lands  and  Tenements  abb  Subject  to  Payment  or  Pbbxb,  and  ars 
liable  to  be  taken  in  execution  and  sold  in  this  state.  UwUm  Batdt  v. 
Powdl,  367. 

11.  Pubchaseb  AT  Sale  Made  undeb  Final  Dbobee  generaUy  takea  a  good 
title,  though  the  decree  be  afterwards  reversed.    CkarVa  HtSn  ▼.  1^ 

552. 
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DmoB^  Tamaan  nr  Pebsoval  Ebxazb  bboou)  Itear  bi  Avpubd  t» 
tho  payment  of  a  Judgment  against  him,  and  if  that  be  insnfBisient  to 
■atisfy  it,  then  hie  interest  in  real  eetate  should  be  sold.  Cheer  r. 
Wright,  HI. 

13.  LsMs  Which  ThAixrnn  AoQUian  ufon  Ckxme  ov  DnnrDAirT,  b;  tha 
deliyeiy  of  an  execution  to  the  slieriff,  does  not  Test  a  title  in  him» 
but  simply  a  right  to  subject  the  property  to  tho  satisiaotion  of  his  debt* 
Otey  V.  Atoort,  173. 

14.  Bt  SusFEniiiNO  Right  to  bays  Exscunoir  Ibsuxd,  the  lien  of  tho 
prevailing  party  in  an  action,  upon  the  ffoods  of  the  Jadgment  debtor,  ia 
also  suspended.    Id. 

1&  DviuMo  Suoh  SuspSNnoN,  Bona  Fidb  PuBOHAflBB  job  VALin  aoquirsa 

title  superior  to  the  lien  of  judgment  creditor.    Id, 
10.  RxASOKABLB  NoTiCB  TO  DsnoBS  TO  Choobb  Apfbaibbb  wiU  be  presumed 

by  the  court  from  the  sheriff's  return  tliat  such  notice  mm  given.  Dtetnel 

▼.  Saper,  643. 
17.  Sh^uba  ov  JoiMT  Dbbtobs  Holdino  Ebtatb  n  Ooiawir  need  not  be  ap» 

praised  separately.    Id, 
la,  Sbllino  TOO  Much  Lajtd  UNDER  Lett,  by  the  value  of  one  cent  and  threo 

mills,  will  not  vacate  the  levy.    Id, 
19.  Such  Levy  upon  Pbopbrtt  as  dobs  not  Amount  to  Satxbfaotion  is  no 

bar  to  a  further  execution  on  the  Judgment.    DoeesBcfeni.  Jraeev«/>«Mon, 

510. 
90.  Levy  oh  Pbopbrtt  not  Shown  to  Bblono  to  Ejleoution  DBiENStANT  io 

not  a  satisfaction  of  the  Judgment    Id, 
21.  Issue  of  Subsequent  Execution  befobe  Return  to  Fobmeb  Oim  ia 

made,  or  other  proceedings  to  vacate  the  levy  are  had,  is  at  most  anener 

which  renders  the  execution  voidable,  but  not  void.    Id, 

52.  Sale  ukbkb  an  Execution  Which  is  Voidable  only,  but  not  void,  ia 
valid  even  wlien  made  to  a  purchaser  with  notice  of  the  fact,  where  there 
is  no  fraud.    Id, 

53.  Execution  Mebelt  Voidablb  mat  be  Set  Aams  on  Motion  by  the  de- 
fendant, bat  until  set  aside  all  acts  done  under  it  are  valid,  as  well  in  reU- 
tion  to  the  execution  plaintiff  as  to  strangers.  And  if  the  ezeontion 
debtor  does  not  procure  the  process  to  be  set  aside,  lie  will  be  presumed 
to  have  waived  ^e  errors.    Id, 

34.  If  Shebiff  ia  Authobized  to  Bbcbive  Bank  Papbb  in  Satisfaction  of 
the  execution,  its  receipt  by  the  sheriff  amounts  to  a  satisfaction  of  tho 
debt,  and  the  return  is  competent  evidence  of  payment;  otherwise  it  ia 
inadmissible.    Samdolph  v.  Ringgold,  235. 

tfL  Shebiff  Derives  his  Entibb  Autbobitt  as  CoLLEoroR  under  the  law  aa 
the  ministerial  officer  of  the  court.  The  execution  is  his  legsl  warrsnt 
of  attorney,  without  which  he  is  totally  unauthoriaed  to  act  It  limits 
and  prescribes  his  duties,  and  confers  a  speoial,  not  a  general,  authority 
to  collect.    Id, 

VL  Where  Instruction  to  "Demand  Good  Monet"  was  Indorsed  oh 
Execution,  the  sheriff  has  no  authority  to  receive  depreciated  Arkansaa 
paper  in  payment;  and  the  sheriff's  return  that  he  has  received  such 
paper  is  not  evidence  of  payment.    Id, 

XI.  Where  Sheriff  Fails  to  Collect  Debt  or  Obediehoe  to  Oommand  qC 
writ,  which  requires  that  he  aboold  "demand  good  moMy,"  tho 
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pUdntlff  hM  an  election  to  poxme  the  sheriff  for  a  hrasoh  of  hb  oAoU 
dnty ,  or  he  may  enforce  payment  from  the  debtor  npon  the  original  debt 
Id. 

88.  Sals  bt  Shebhv  ajteb  Rstukn  Dat  of  Writ  of  Execctiov  is  Void, 
and  a  porchaeer  at  such  tale  acquires  no  title.    SntUh  y.  i/tmJy,  221. 

20.  SaiiB  UNDXE  ExEcimoN  of  QuABTSB-aKcnoK  OF  Wild  Lakd  will  not  be 
set  aside  for  the  sole  reason  that  it  was  not  divided  and  sold  in  sepa- 
rate parcels,  although  it  was  sold  at  a  great  sacrifice.  Oreenup  r.  Stoker, 
474. 

SOi  MxBS  Ihadbquaot  of  Priok  is  not  Scfficibvt  to  Sbt  Asms  Salb  under 
execution,  which  was  conducted  fairly  and  judiciously.    Id, 

91.  GOBOKKB  MAT,  IN  CaSK  OF  VACANCY  IK  OnriCS  OF  SHSBIFF,  COMFUBa 

ExsounoN  of  process  which  has  been  directed  to  and  psrtly  eseouted 
by  the  sheriff  before  the  vacancy  occurred.    Id. 
82.  Shkbiff  Ssluno  ukdeb  Exkcution  is  not  Obuobd  to  Takx  Bid  of  aa 
irresponsible  person.    Hobb$  v.  Beaver»,  600. 

53.  Rbfcsal  of  Shbbift  to  Ckt  Bio  Mads  bt  Stbakoeb,  unless  the  latter 
would  make  himself  known  or  give  some  evidence  of  his  ability  to  con- 
form to  the  terms  of  the  sale,  does  not  render  the  sale  void  on  aooout 
of  the  property  being  sold  to  a  person  who  was  not  the  highest  bidder. 
Id. 

54.  Shkbiff  is  Aosnt,  Afpointbd  bt  Law,  of  Both  Plaintiff  and  Defend- 
ant, for  the  sale  of  defendant's  property,  and  a  purchase  of  such  prop- 
erty made  by  him  is  absolutely  void,  and  yields  to  the  title  of  another 
acquired  by  a  subsequent  sale  of  the  same  property.  Harrison  v.  JTe- 
Benry,  435. 

3S.  Sheriff  can  not  Act  as  Discebtionabt  Aoent  to  purchase  at  his  own 
sale.    Id. 

86.  Sals  of  (^bopebtt  under  Junior  Fi.  Fa.,  in  this  state,  defeats  the  Uea 
of  an  older  judgment  upon  the  same  property.  The  older  judgmsnl 
may  come  in  and  reoeive  the  money  raised  by  the  sale.    Id. 

S7.  If  Hire  of  Propertt  will  not,  within  Reasonable  TaiE»  Satisft 
Judgment,  a  sufficient  quantity  of  it  may  be  sold  to  satisfy  said  judg- 
ment.   Bra4ford  v.  Ortenwaj/,  203. 

See  Attornet  and  Client,  5,  7,  9,  10;  Co-tbnanot,  3;  Debt;  Estoppex^  I, 
3, 5;  Executors  and  Administrators,  6;  Fraudulent  Contetance8»  fl^ 
7;  Mortgages,  3;  Sursttship,  6;  Trover,  1,  2;  Witnesses,  13. 

EXECUTORS  AND  ADMINISTBATOBS. 

L  Frobats  Judge  has  not  Jurisdiction  to  grant  administration  npoo  tha 
estate  of  a  person  whose  domicile  at  the  time  of  his  decease  was  not 
within  the  county  in  wbich  he  is  judge.    Moore  v.  PhUbrick,  642. 

%.  Want  of  Jurisdiction  Appearing  in  the  Same  Record  which  shows 
a  grant  of  adminstration  is  conclusive  against  the  validity  of  such  giant. 
Id. 

t.  In  Case  there  should  be  Failure  of  Personal  Assets,  it  is  the  duty 
of  the  executor  or  administrator  to  make  application  for  the  sale  of  the 
decedent's  realty  in  the  mode  pointed  out  by  the  act  of  March  4,  1841. 
Union  Bank  v.  PowdU  367. 

4.  Executors  and  Administrators  Selling  Propertt  of  Decedent 
under  Authoritt  or  Law  have  no  power  to  bind  the  estate  by  war> 
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nttty,  tiumgh  they  may,  if  they  chooM,  Und  tbdamdrm  by  ft  penonal 
obligation  of  this  kind.     Worthy  r.  Johmon,  899. 

ii  Purchases  Madk  bt  Such  Tbubtku  as  Exsoutobs,  Adicini8tbatob8, 
OB  Shebivib  at  thkib  Own  Salbb,  and  on  their  own  aoooont^  are  Yoid« 
able  only,  and  not  void.    Id, 

t,  Statotobt  Peotisioks  AuTHOBiznro  Exbcutobs  aud  Aomhtistbatobi 
TO  Makx  Saues  of  property  must  be  eomplied  with  in  every  essential 
direction,  otherwise  the  interest  of  heirs  and  creditors  will  not  be  pre- 
cluded. And  although  this  rule  may  be  somewhat  relaxed  in  favor  of 
innocent  purchasers,  it  will  operate  with  full  force  against  executors  and 
adminiitrators,  purchasing  at  their  own  sales  and  against  those  snbse- 
qnently  deriving  title  from  them  through  an  execution  sale.    I<L 

7.  To  Set  Aside  Purchases  Made  bt  Executobs  at  theib  Owv  Salb, 
heirs  must  resort  to  equity.  So,  also,  when  it  Ib  necessary  to  sue  other- 
wise than  through  the  legal  representative  of  the  estate.    Id, 

t.  Whxbe  Execotob  Holds  ix  his  Hands  Monet  Debited  fbom  Salx  of 
lands  of  his  testator,  which  is  diukffirmed,  the  purchaser  at  snch  sale  is 
entitled  to  a  decree  sgoinst  him  for  the  amount  so  held,  ffudgin  v. 
Iluilgin,  124. 

9.  Admixistbatob  de  Bonis  non  is  Entitled  to  Administbatioh  ov  All 
Goods  of  the  deceased  remaining  unadmiiustered.  Swink  v.  Snodgrata^ 
190. 

IOl  Collusion  between  Adminlbtbatob  and  Vendee  of  Goods  ov  Db- 
ceased  renders  the  sale  void.    Id, 

11*  Purcuaseb  from  Administbatob  Actino  in  Violation  of  his  Tbuit, 
with  knowledge  of  such  violation,  acquires  no  title.    Id, 

If.  Action  at  Law  mat  be  Brought  bt  Administbatob  de  Bonis  non  to 
set  aside  a  fraudulent  sale  by  the  admimstrator  in  chief,  where  it  is  nol 
necessary  to  join  the  distributees  or  creditors  of  the  estate.    Id, 

Bm  Bona  Fide  Pubchasebs,  2:  Estates  of  Dboedents;  JuDOMENn*  1,  % 
16|  Specific  Pebfobmance,  3;  Subbogation;  WiTNKSBBa,  10. 

EXEMPTIONS. 
See  Co- TENANCY,  3;  Statute  of  Limitations,  9^  10. 

EXPERTS. 
8«6  Inbanitt,  1,  4;  Witnesses,  11,  lH 

EX  POST  FACTO  LAWS. 
See  Constitutional  Law,  6^  8L 

FEEa 
See  AnoBNEY  and  Cuent,  13i  Luaaam^ 

FEMES  COVERT. 
See  Married  Women;  Wills,  28b 

FEMES  SOLE. 
See  Mabaied  Women.  K 


Btt  Jinnr  aitd  JuBon,  8-10. 

nXTUKKS. 

L  All  Motabls  Fixtubu  Pkbmanezitlt  Astacbkd  to  a  *— "^*rg 
immoTmble.    MaelAt  r.  SmUh,  615. 

S.  MOKBOBS  WILL  BB  COKSlDBBED  A8  FCCTITBBS  When  they  hBFS  bMD  plio«d 

In  reoeMM  in  the  wmlli  made  to  reoeive  them,  and  wHich  when  imaugrmd 
would  leave  the  reooMee  in  a  rongh  and  nnfiniahed  itateL    Id, 
t,  MxBBOBS  WHBK  Pbbmanxktlt  Attachbd  to  the  walla  will  paaa  wtthaasla 
of  the  building  to  the  porohaaer.    Id, 

F0B£ION  ASSIGNMENTS. 
8aa  AflaoBM BM1B  bob  Bbbbvit  or  Obbmiiwm^  & 

FOREIGN  (X)RPOKATiaNS. 
See  Statdtb  or  Limitatiomb,  5-& 

FOREIGN  LAWa 
Sea  CoKfUor  or  Laws;  EviDBBCBy  1% 

FOREIGN  RECX>RDa 
'Bee  BviDBiiCB*  10^  IL 

FOREIGN  WILLS. 
Bee  Enomm^  Id,  11. 

FORMER  CONVICTION. 
See  CEDnNAL  Law,  0. 

FORTHCOMING  BONDa 
See  AnoBKBT  and  Cuknt,  10^  IL 

FRAUD. 

L  BubstabtialFbaud^Eiitbbiko  INTO  Basis  abdFbajixwobk  or  CoBTBjyor, 
without  whioh  it  would  not  have  been  made,  avoida  the  contract  in  favor 
of  the  party  mialed,  whether  the  fraud  originated  with  the  principal^  or 
with  Ilia  agent  and  was  adopted  by  the  principaL    FUzmmmans  v.  Jodm^ 

f.  Pabtt  n  Cbabobd  as  pRCfcHPAL  IN  Fbaxtd  when  he  takea  advantage  of 
unauthorized  wpwaaBtationa  of  third  partiea  to  obtain  an  unjust  oontnct» 
or  adopts  a  contract  made  for  his  benefit  through  instrumentality  of  such 
representationa.    Id. 

Bm  EviDBNOB,  31;  ExBOOtiOKS,  22;  ExnnrroBs  and  ADMnnscBATOBs,  10-12; 
Fbauditlbnt  Gonvbtanobs;  Judgments,  23;  Nbgotiablb  iNSTBUMBNTSy 
29,  32,  35;  Sales,  5,  7-9;  Subbttship,  1,  3;  Tbust  Deeds;  Wills,  IS- 
IS; Witnesses,  10. 


Index.  ffift 

FRAUDUIENT  COVySYANCES. 

L  Bali  BkAWuuDrr  ab  to  Cbeditom  is  BiNMva  vmi  PAmaB  to  It» 

JHtt  ▼.  ilyfett,  282. 
t.  Whkhx  Pastt  Fbaobulbntlt  AasiONS  Dsbt  Dub  to  Him  for  the  pnr- 
pote  of  evading  payment  of  a  ja4KmeBt,  the  creditor  mnst  be  made  a 

-  P^^y  defendant  to  a  suit  brought  to  set  aside  the  assignment  and  to 

snbjoct  the  property  of  the  assignor  to  the  satisfaction  of  the  judgment, 

r"  and  the  decree  in  sooh  soit  should  order  the  creditor  to  pay  into  court 

r.  the  amount  for  which  he  is  found  to  be  chargeable,  to  be  applied  to  the 

judgment.    Oreer  t.  Wright^  111. 

r  8.  If  Pa&tt  AnTiciPATuro  Judomxht  AOAurar  Him  vcib  Sbduction  T&ans- 

rxBS  his  property  for  the  purpose  of  evading  the  payment  of  the  judg- 
ment, such  transfer  will  be  set  aside  as  fraudulent  and  void  as  to  the 
judgment  creditor,  and  the  property  will  be  subjected  to  the  satisfaotion 
of  the  judgment.    Id, 

4.  Whxbx  Coubt  Sets  Asids  AimovMKHT  of  Debtob's  Iiitxbist  in  Essacb 

of  his  deceased  father  as  being  fraudulent  and  void,  it  may  order  an  ac- 
count of  the  personal  estate  of  which  the  latter  died  possessed,  in  order 
to  ascertain  to  what  portion  thereof  the  debtor  is  entitled.    Id, 

5.  Whatkvkb  mat  be  Effect  of  Fraud  upon  Contract  as  between  the  par- 

ties themselves,  in  consideration  of  their  infamy  or  public  policy,  there 
can  be  no  question  but  that  creditors  and  others  whose  rights  are  affected 
thereby  may  cause  such  fraudulent  contract  to  be  set  aside.  Meux  v. 
Anthony^  274. 

(ib  To  Entitle  Cbeditob  to  Set  Aside  Comvbtance  bt  Debtor  as  Fraud* 
ULENT  by  an  application  to  equity,  it  is  not  sufficient  for  him  to  simply 
show  an  outstanding  debt,  liquidated  or  unliquidated,  but  he  must  also 
•how  that  he  has  prosecuted  such  debt  to  judgment,  and  that  process 
has  been  regularly  issued  thereon  and  returned  nvSa  bona;  or,  if  the 
complainant  would  avoid  the  force  of  this  rule,  he  should  show  such 
equitable  circumstances  as  will  relieve  him  from  its  application,  and 
make  his  case  an  exception  to  the  rule.    Id, 

7.  Insolvency  of  Debtor  is  No  Gbound  fob  Equitable  Belief  against 
Fraudulent  Convetance  by  a  debtor,  where  the  creditor  has  not  pur- 
sued his  claim  to  judgment  and  execution  at  law.    Id, 

t.  Pubchasbr  of  Propertt  while  It  was  in  Suit  and  in  the  custody  of 
the  law  is  regarded  as  a  purchaser  with  notice,  and  can  not  set  aside  a 
conveyance  out  of  which  the  suit  grew  as  fraudulent,  although  he  pays 
full  value  and  has  no  actual  notice  of  the  pendency  of  the  suit.  Such  * 
person  is  neither  a  creditor  nor  a  purchaser  within  the  meaning  of  the 
statute,  but  stands  towards  the  parties  charged  to  have  contracted  ia 
fraud  as  a  mere  stranger.    Id, 

fkmAmBfsaoBarmwou  Bbnxfit  ofCbeditobs;  ATSAOHMBBn^  8)  fiAifWOBii 

Ajn>  Tenant;  Tbust  Deeds. 

FREIGHT. 
See  Shifpiho,  1-A» 

GAfiKlSH^U^n^- 
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oenbral  issue. 
8m  AanzBAZiov  AMD  AwABD,  4;  CoBMnuoonk  11^  UL 

GIFTS. 
See  Mabbikd  Wombn,  L 

GRACE. 

See  NiOOTIABLB  Ll  STBITlfXlllB^  4 

GUARANTY. 
See  NiGOTiABui  Ikstbuments,  6* 

GUARDIAN  AND  WARD. 

1.  QUABDIAir   CAV   DO  NOTHIVO   TO  PBEJUDICl  HIS  WaBD.     CmpJUHlttt  T. 

McSride,  879. 
&  Whkbs  Guabdiav  Traksibbs  Obligation  Dub  Wabd  nr  Patmbbtt  of 

HIS  Owv  Dbbt,  the  porohaaer,  if  he  has  notice,  tskes  it  at  his  peril,  and 

the  ward  can  charge  him  with  the  obligation.    Jd, 
S.  [mrANT  Wabds  mat  Afrbm  ob  Disatfibm  Tbavsfbb  bt  Gitabdiav  ni 

an  obligation  due  them,  on  arriving  at  age,  and  may  porsne  the  traal 

fond.    Id, 
^  Ward  can  mot  bb  Estofpbd  bt  Guabdiam's  Dbxd  from  setting  up  aa 

independent  title  subsequently  acquired.    Young  ▼•  Xorotn,  463. 
9L  [vGitabdxamImsbbtsCovbmamtb  IN  Deed,  he  alone  is  bound  by  them.   Id, 
#.  Whbbx  United  States  Patent  Issues  to  Wabd  AfTEB  Sale  by  his 

guardian  of  the  land,  upon  an  entry  made  by  or  for  the  patentee  anterior 

to  the  proceedings  which  resulted  in  the  sale  of  his  interest  in  the  prein- 

tses,  the  patent  can  not  be  used  to  defeat  the  estate  previously  acquired 

by  the  grantee  in  the  guardian's  deed.    Id, 

%  SUBSEQUBNT  DeED  EXECUTED  BT  GUABDIAN  TO  CoBRBOT  MlBTAKB  In  B 

former  deed  made  by  him  ii  not  admissible  in  evidence  for  the  purpose 
•of  explaining  such  former  deed.  After  his  report  of  the  sale  has  been 
approved  by  the  court,  his  power  in  reference  to  the  sale  is  exhausted, 
and  any  conveyance  subsequently  executed  by  him  is  of  no  effect.    Id, 

M,  Where  Petitioii  of  Guardian  tor  Order  or  Salb  of  Real  Bbtatb  of 
his  ward,  instead  of  averring,  in  the  words  of  the  statute,  "  that  the 
guardian  has  faithfully  applied  all  the  personal  estate,"  alleges  that  no 
personal  property  of  the  ward  has  ever  come  to  his  hands,  the  lattei 
Averment,  though  somewhat  equivocal,  is  not  a  sufficient  departure  from 
the  expressions  of  the  statute  to  be  fatal  to  the  jurisdiction  of  the  oonrtk 
id. 

9t,  Order  Dirbctino  Salb  or  Real  Estate  or  Wabd  u  Valid,  where  it 
is  duly  made  upon  the  guardian's  petition,  which  avers  that  no  personal 
property  of  the  ward  has  ever  come  into  the  hands  of  the  guardian,  that 
there  is  no  money  or  personal  property  in  his  hands  for  the  further  sup* 
^ort  or  education  of  his  ward,  and  that  the  order  of  sale  is  asked  for  the 
support  and  education  of  the  ward.    Id,  « 

M.  REnioNATioM  or  Guardian  mat  be  Considered  Suitioibmt  Gaubb  roB 
dv  Removal  by  the  probate  court,  even  though  he  oould  not,  as  a  noAttaff 
«#  right,  resign  his  trust.    Id, 
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11.  BvwncascT  of  Riasok  fob  Which  Pbobatx  Coubt  Rbmoyxd  Ouaboiav 
can  not  be  inquired  Into  in  a  oollateral  proceeding,  when  that  court  had 
Jarisdiction  to  remoye,  and  was  called  upon  to  exercise  its  judgment  on 
the  suffidenoy  of  the  reasons  for  the  removaL  Its  judgment  is,  untU 
reversed,  valid  and  binding,  no  matter  how  erroneously  it  may  have 
judged  in  the  exercise  of  its  jurisdiction.    Id, 

12.  Guardian  Afpointkd  tor  I>*fant  ukdbr  Aob  of  Fourtskn  Ybabb  con- 
tinues in  his  appointment  after  that  time,  unless  he  is  superseded  by  one 
selected  by  the  infant  himself.  And  the  appointment  of  a  guardian  for 
such  infant  is  not  invalid  merely  because  it  \b  made  for  the  full  term  of 
the  ward's  minority;  it  will,  in  any  eyent,  be  valid  until  the  infant  attains 
the  age  at  which  the  law  permits  him  to  choose  his  own  guardian.    Id. 

13.  To  GiTB  Coubt  Jubisdiotion  to  Ordbb  Sale  of  Rxal  Bbtatb  of  Wabd, 
on  the  application  of  his  guardian,  enough  must  appear,  either  in  the 
application  or  in  the  order,  or  somewhere  upon  the  face  of  the  record  or 
proceeding,  that  the  contingency  existed,  or  at  least  was  alleged,  which 
authorized  it  to  proceed  under  the  statute,  and  make  the  order.  But 
when  that  does  appear,  the  court  has  properly  acquired  Jurisdiction.    Id^ 

See  Dbxm,  5;  Ihfahot:  Marbiaob  SBTTLBMiim,  2;  Mobtoaoh^  8. 

HABEAS  CORPUS. 
See  JuBUDicnoN,  1. 

HAKDWRinKa. 
See  WmvxssBS,  1^4. 

HEIBS. 

Bee  EaxAm  of  Dbobdbxtb;  Ebttoppbl,  7;  Ezxoutobs  aitd  ADMonnBAfons 
7;  Judomxhtb,  2;  Mabbikt>  Wombk,  1,  2;  WimxBBB^  9. 

mOHWAYS. 

1.  Plaintiff  mat  bb  Comfotbd  to  Pboof  of  Singli  Ivjubt  for  insnfficlenoy 

of  highway,  where  he  avers  cause  of  action  arose  on  a  certain  day  and 
divers  other  dajrs  between  that  day  and  the  commencement  of  suit.  Box- 
ter  T.  WtnoosH  Turnpike  Co.,  84. 

2.  TuRNPiKB  CoBPOBAnoN  18  NOT  LIABLE  for  injuries  caused  to  adjoining 

property  by  digging  clay  from  highway,  if  ordinary  care  and  prudence 
is  exerdsed.    Id, 

I.  Tubzifike  Cobpobation*8  Liability  for  Ihjubies  AsiBiNa  fbom  Want 
OF  Repaib  of  Road  is  co-extensive  with  that  of  towns  under  charter 
making  it  liable  for  **  all  damages  *'  to  any  person  from  whom  toll  is  de* 
mandable,  and  damage  must  therefore  not  only  be  spedal  but  direct.  Id, 

L  Tubnfibb  Cobfobation  is  not  Liable  fob  Genebal  Daicagb8  rssnlting 
from  not  attempting  to  travel  highway,  or  from  not  being  able  to  traTal 
as  expeditiously  as  otherwise,  because  of  its  insufficieDey.    /d. 

See  Cobpobations,  19-21;  Didioation,  1. 

HOLIDAYS. 
Set  SUJ"*^^™* 
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HOMIdDB. 
flMOsnmrAL  Law;  Jusr  aitd  Juboh,  t-7. 

HUSBAND  AND  WIFE. 

Deposit  bt  Hubbakd  ik  Wife's  Namb  in  Savinos  Bank*  where  he  has  ». 
■epmte  aoocmnt  in  hit  own  name,  especially  where  he  atatee  at  the  tin* 
that  the  money  ia  hers,  and  takes  the  hank  hook,  crediting  the  depoul. 
to  her«  and  delivers  it  to  hii  wife,  inares  to  her  sole  use  as  against  hia 
heirs,  if  she  sarvives  him,  and  he  has  done  nothing  to  reduce  it  to  poa- 
session.    FUk  y.  Cuahmant  761. 

See-CoHTBAOTS,  5;  Eseatbs  ov  Dboedbnts,  5;  Mabbiaob  and  Drrownt 
Mabbiaob  Sbtilbments;  Mabbibp  Wombi;  Wnaann^  7. 

IDEM  SONANS. 
See  Gbiiiznal  Law,  2. 

ILLEGAL  CONTRACia 
Bee  Ooimuoflai  4;  Fbaitdulbnt  Contxtancob;  LABin4»D  laD  Tbkabi^  H 

IMPROVEMENTS^ 
See  SFBomo  Pebiobmanob,  2;  Statute  of  Fkaussi  2;  TRMOJum,  •» 

INCUMBRANCES. 
See  Equht,  12. 

INDEMNITY. 
See  EzEoimoNB^  4 

INDIANa 
See  CoNSTiTUTroNAL  Law,  17t  IS. 

INDICTMENT. 
Set  Gbiminal  Law,  2,  3,  8-13,  44«  tf. 

INDORSEMENT. 
See  INB0BANOI— Lite,  2;  Nbootiablx  iNSTBUMENXBy  2,  fl^  9, 16-17,  SdL 

INFANCY. 

IWANT  BaOOHXNO  PaBTT  VO  TbUSTEB  PbOOBSS  A8  ClAOIANT,  NOT  BoiniBi 

BT  Pboobbdino,  unless  his  rights  were  aotoally  tried  and  adjiidioated». 
and  he  appeared  hy  guardian  and  not  by  proekeU  ami  Kmitr  ▼•  A»- 
•ett,71.   . 

See  Banxbuttot  and  Insolvenct,  4;  Ouabdian  anb  Wmmd^  $,  12}  Mam. 

miAOB  Settlxmbnts;  Pa&bnt  and  CnLBw 

INFORMATION. 
See  Cbiminal  Law,  1. 
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INJUNCnON8. 

Cqvitt  BHouio  voT  Ihtxriibs  bt  Injunction  ^whibi  Biaav  n  Doubtful 
or  the  inrefltigatioii  of  a  jary  m  to  facts  in  dispute  Is  required.  Boaih 
Y.  DriacoU,  352. 

INNS. 

1.  Innkeepsb,  uxx  Ck>iiM0N  Cakrticb,  is  Insubcb  09  PaopntTT  ov  Gunrr 
CosfMiTTED  TO  HIS  Ca&b,  and  la  bound  to  Iceep  the  same  safe  from  burglars 
and  robbers  without  as  well  as  thieves  within  his  house;  but  this 
liability  extends  only  to  things  properly  pertaining  to  guest  in  that 
relation.     Maleer  ▼.  Brovm^  303. 

"S.  Innkeepeb  is  Respoksibui  fos  thx  Well  and  Sakb  Ekxfino  and  cus- 
tody of  his  guests'  goods  and  chattels,  except  in  cases  of  inevitable  ac- 
cidents, the  acts  of  public  enemies,  and  the  acts  of  the  owners  of  the 
goods  and  their  servants.    Shaw  v.  Berry ^  628. 

9.  Absencb  of  Nbouobncs  on  Pabt  of  Innkjckpsb  or  his  servants  will  not 
exempt  him  from  liability.    Id. 

INSANITY. 

1.  EviDSNCB  BT  Mbdioal  Exfebt  AS  TO  ms  Opinion  of  Santtt  or  fai« 
sanity  of  a  prisoner,  founded  upon  his  appearance  while  on  trial*  should 
be  admitted.    MeAUider  v.  StaU,  180. 

&  Inquiby  into  Mental  CoNDmoN  of  Pbisonbb,  both  before  and  after  the 
commission  q|  the  act,  Ib  admissible  under  the  plea  of  insanity.    Jd, 

9.  To  Render  Defbnsb  of  Insanitt  Available,  the  evidence  must  be  suffi- 
cient to  convince  the  minds  of  the  jury  that  at  the  time  the  act  was 
committed  the  accused  was  not  conscious  that  in  doing  that  particular 
act  he  was  committing  a  crime.    Id, 

4.  Witness  not  Phtbioian  hat  Givb  his  Opinion  as  to  Pbs80N%  In- 
sanitt, when  his  opinion  is  accompanied  with  the  reasons  upon  which  it 
is  founded.    MtaoweU  v.  Harrison^  385. 

See  Pleading  and  Pbactiob,  25. 

INSOLVENCY. 
See  Bankbuptot  and  Insolyenot. 

INSTRUCTIONS. 
8ee  AnoBNBT  and  Client,  6,  11;  Cbiminal  Law,  6»  16}  EzEODnoviy  2Q| 

JUBT  AND  JCBOBS,  8;  PLEADING  AND  PBAOTICBy  22-29,  85. 

INSURANCE— LIPB. 

1.  PouoT  0F  Ihsubancb  IS  Chosb  in  AonoN,  AND  IB  AssioNABLB  like  other 
choses  in  action.    Palrner  v.  Merrill^  782. 

S.  ASSIONICENT  OF  InSUBANCE  PoLICT  PBO  TaNTO  bt  ObDEB  InDOBIBD  9HEBB- 

ON  directing  the  insurers  to  pay  part  of  the  insaranoe  money  to  Htm  as- 
signee,  the  policy  being  retained  in  the  possession  of  the  assored,  is  not 
valid  and  effectual,  though  notice  thereof  is  given  to  the  insarsn.    Id, 

INSURANCE— MARINE. 

!•  Ibvubanob  Pouot  issued  ''fbp  account  of  whom  it  may  concern"  is  not  only 
lo  be  limited  to  those  who  have  an  insurable  interest  in  the  property 
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which  may  he  lAwfoUy  insared,  bat  must  alto  be  leetrloted  to  those  for 
whom  the  mrazanoe  was  intended,  and  by  whom  it  was  prerumsly  aothoK^ 
ized  and  sabsaqnenily  adopted.  IHerton  y.  Brenhamt  003. 
8.  Whxbx  Pabtt  has  PossBasiON  of  property  at  the  time  of  the  insoiaoos 
and  of  the  loss,  he  is  entitled  to  recover  the  entire  amount  insured,  not* 
withstanding  there  may  be  a  question  as  to  the  validity  of  his  title.    Id 

S.  IiraCTRSBS  ABl  LlABLS  VOB  BaBBATRT  OF  SECOND  MatS  SVOOEEDIirG  TO 

CoMMAin)  of  a  vessel,  while  on  her  voyage,  by  the  death  of  the  master 
and  first  mate,  under  a  poli<7  insuring  against  the  banatiy  of  the  mari« 
nersy  bat  not  against  that  of  the  master.    Tate  v.  Proieetkm  /im.  Oo,  ,  350. 

INTEREST. 
Bee  CoTXNAim;  Judomxnts,  10;  Ububt. 

INTERLOCUTORY  DECREES. 
See  EQinrr,  6;  Trespass,  2. 

JOINT  TENANCY. 

See  CO-TTNAKOT,  8. 

JUiX^MENTS. 

L  Ik  Soxri  Facias  to  Rsvivb  Judgment  against  Exboutob,  brought  mora 
than  five  years  after  the  death  of  the  decedent,  it  ii  necessary  that  the 
plaintiff  should  show  by  his  declaration  that  some  proceedings  have  been 
had  on  the  judgment  within  five  years,  and  that  those  proceedings  have 
been  unavailing,  at  least  in  part,  in  order  to  pevent  the  bar  of  the  stat- 
ute; and  it  is  not  requisite  that  the  defendant, in  a  plea  of  the  statute  of 
limitations,  state  that  no  proceedings  had  been  had  upon  the  judgment 
within  five  years.     Union  Bank  v.  Powell,  307. 

8.  EZZOUTOBS  SHOULD  BE  MaDE  PARTIES  IN  SCIRE  FaGIAS  TO  REVIEW  JUDG- 
MENT against  the  heirs  and  terre-tenants  of  the  decedent;  whether  the 
heix3i  and  terre-tenants  should  be  made  parties  or  not  is  questionable,  bat 
the  joining  of  them  is  regular.     Id, 

St  Court  having  Acquired  Jurisdiction  is  Authorized  to  Adjudge,  and 
its  judgment,  however  erroneous,  is,  until  reversed,  binding  upon  all 
parties  and  privies  to  it,  and  can  not  be  attacked  in  any  collateral  pro- 
ceedings.    Young  v.  Lorain^  463. 

I.  Validity  or  Decree  Rendered  against  Defendant  after  his  Death, 
where  no  suggestion  of  such  death  is  made  in  the  record,  can  not  be  im« 
peached  in  a  collateral  action  by  evidence  tending  to  show  that  the  de- 
fendant died  before  the  decree  was  pronounced.  The  error  in  twa^lring 
the  decree  after  the  defendant's  death  must  be  shown  in  some  prooeed- 
ing  instituted  by  the  proper  parties,  for  the  purpose  of  setting  it  aside 
for  that  cause.     Eva:n%  v.  Spvargin^  105. 

ft.  Former  Reooyert  in  Trover,  upon  Which  No  ExBOunoN  was  Lkuxd^ 
AND  Which  has  not  been  Satisfied,  is  no  bar  to  a  snbseqoent  aotion 
for  the  same  cause,  against  one  who  claims  under  the  defendant  In  tha 
former  action.    Spivey  v.  Morris^  224. 

f.  Judgment  in  Trespass  mat  be  Pleaded  in  Bab  in  Retlkvin,  ide&ti^ 
of  form  not  being  necessary  to  render  it  a  bar.    d^jfin  ▼.  KmoU^  SSH* 
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T.  JuDomDiT  n  Bab  whbit  It  Avixcn  thx  Sim  FAsnia,  Involyes  tk» 

Mine  matter,  and  determines  the  same  canse  of  action*    Id. 
8.  JoDOMiirr  on  Dbmuiouer  is  ab  Conclusivs  of  the  facts  confessed  fey 

demurrer  as  a  verdict  finding  them  would  be.    Id, 
•.  JuDOMXKT  UsRXVXKSXD  EsTOFS  pABTT  against  whom  it  has  been  rendera# 

from  proving  any  aUegation  inconsistent  with  it.    Dunlap  t.  Ollddea^ 

025. 

10.  JUDOMBNT  lOR  FaGS  OF  KOTl  AND  ILLEGAL  ImTSBIST  ii  OOnolosive  UpOtt. 

the  parties,  and  an  action  to  recover  liack  the  ill^al  interest  paid  undev 
soch  Judgment  will  not  lie.    Footman  v.  Stetrnm^  634. 

11.  JUDGHXNT  LlXR  CONTIKUBS,  KOTWITHBTANDINO  DXATH  OV  DiBTOB,  hA 

may  be  lost  by  laches.     Union  Bank  ▼.  Powdl^  807. 

12.  Rxuo  AOAiNST  JuDOMSMT  AT  Law  Rsndebkd  bt  Mistakb  and  mi»> 
calculation  on  the  part  of  the  jury  will  be  granted  by  a  court  of  equi^», 
where  the  evidence  of  such  mistake  and  miscalcalation  would,  if  discov^ 
ered  in  time,  have  f unushed  good  ground  for  a  new  triaL  And  wh«a. 
the  case  is  one  that  requires  the  settlement  of  accounts,  this  court  witt 
not  direct  a  new  trial  at  law,  but  will  order  a  reference  to  a  commit 
sioner,  and  will  itself  give  the  proper  relief.    Btui  v.  Ware,  100. 

18.  Court  of  CHANcxRr  can  hot  Corriot  Mibtakx  Mads  bt  Clbrx  i» 
entering  in  the  record  the  Judgment  of  a  court  of  law.  State  Bank  ^ 
Young,  501. 

14.  Whbrb  Judgment  is  Rendered  Pursuant  to  Previous  Parol  Agrsb^ 
mxkt,  the  rendition  of  the  judgment  puts  an  end  to  the  parol  agreement, 
and  the  party  in  whose  favor  the  judgment  is  rendered  is  estopped  frona 
saying  that  it  does  not  accord  with  the  previous  parol  contract.    Id. 

15.  Devisees  not  Made  Parties  to  Suit  Brought  bt  Creditor  AGAiNSfr 
Executor  to  recover  a  debt  due  to  him  from  the  testator,  and,  in  th*^ 
event  of  there  being  no  personal  assets,  to  charge  the  same  on  the  realty^ 
are  not  bound  by  the  decree  in  such  suit  directing  a  sale  of  the  land 
devised;  and  the  sale  made  under  the  decree,  and  the  deed  issued  puh- 
Buant  thereto,  will  not  pass  the  legal  title  to  the  purchaser.  Hudgin  ^ 
Hudgin^  124. 

10.  Judgment  will  not  be  Reversed  on  Account  ov  Slight  Erroi^ 
which  the  appellant  might  have  corrected  upon  application  in  the  lowe» 
court    Kohn  v.  Schooner  Benaisance,  577. 

17.  Order  Made  bt  Court  of  Competent  Jurisdiction,  and  remaining  im. 
full  force,  can  not  be  treated  by  any  court  as  a  nullity.  Bodgers  v.. 
JTmum,  890. 

18.  Judgment  ov  Court  Which  has  No  Jurisdiction  of  cause  is  void.    ItL 

19.  Where  Court  has  Jurisdiction,  Both  ov  Cause  and  Parties,  and 
proceeds  erroneously,  the  judgment,  notwithstanding  the  error,  is  blnd-^ 
ing,  until  it  is  vacated  or  reversed.    Jd. 

SOL  Judgment  as  to  One  Only  ov  Two  Joint  Obuoobs  in  an  action  <il 
covenant  against  both  is  irregular.     WiUiatnion  v.  MeOinnU,  501. 

tl.  Unauthorized  Appearance  ov  Attorney  is  Void,  and  a  Judgmeat 
confessed  for  a  party  by  an  attorney  who  appears  without  authority  m 
invalid.    Sherrard  v.  Nevkte^  508. 

12.  AonON  CAN  NOT  BE  SUSTAINED  ON  JUDGMENT  RENDERED  AOAINCT  Qm.- 

HOT  Served  with  process,  and  without  notice  or  appearanoe.    /<2. 
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2S.  AonoH  voE  Piumnoio  Vekdiot  avd  JimoamiT  nr  Fbaud  axd 

JiTBT  can  not  be  maintaixied  while  Bach  verdiot  and  jndgnaeiit  veoHdn  In 
furoe.    Jhmlap  v.  Olidden,  626. 

See  Attachhkhts,  9;  Attobmxt  avd  CLmfT,  4,  6,  10;  Cokpobatiohb,  15; 
Cqbxb,  1,  2;  Dm;  Equitt,  6,  10;  Exicutions,  1,  2,  7,  8, 11, 12, 10,  20, 
86,  37:  BxBOUTOBS  akd  ADXixiflTEATOBS,  6;  YBAUVOuan  CoimET- 
▲K0B8,  2,  3,  6,  7;  Guakdiak  and  Wabd,  11;  Jitdicial  Balks;  Jubib- 
ucenov,  2;  Mavoamub,  5;  Nxw  Tbial;  NonoK;  Flbasikg  axd  Fbao- 
TICS,  6,  7,  9,  13,  15,  20, 37;  Paociss,  2;  Subbooatiov;  Smunmnp,  5; 
TUB8PA88,  2;  Tbotkb,  1. 

JUDICIAL  NOTICE. 

See  COBPOBATIONB,  17. 

JUDICIAL  SAI^ES. 

1.  WHSEI  COMMIflSIONKBS  AfFODTTED  ST  COVBT  09  ChAVCSBT  TO  MaKB  SaLB 

of  laifeds  ezeoate  a  deed  to  the  parchaaer,  although  they  were  not  di- 
rected to  make  a  conveyanoe  by  the  decree  appointing  them,  and  aodi 
deed  is  afterwards,  by  a  final  decree  of  the  court,  approved  and  con« 
firmed,  the  order  of  confirmation  gives  full  offset  and  validity  to  the 
deed,  and  will  relate  back  to  the  time  of  its  dnte,  eo  ae  to  invert  the 
grantee  therein  named  with  the  legal  title  to  the  land.  Bvanu  v.  Spitr- 
gin,  105. 
t. '  ViBODOA  Court  oak  not  Contkt  Lands  in  Kkntuokt,  either  by  order  of 
nle  or  by  decree,  or  by  the  deed  of  its  commissionerB,  eo  as  to  pass  titia 
BleLawrin  t.  Saimang,  563. 

See  Advbbss  Possbssion,  6;  JuDoxKNTSy  15;  Pbobar  Cofrsn. 

JUEISDICnON. 

L  JmusDionoN  or  Sufbbmb  Coitbt  ov  Cautobnia  is,  except  in  cases  ol 
habeoB  eorpuSf  strictly  appellate ;  and  in  ezerdse  of  appellate  jurisdiction 
only  can  it  issue  such  writs  and  process,  as  mandamus,  as  may  be  neces- 
sary to  render  such  jurisdiction  effectual.    People  v.  Turner,  205. 

^  Right  ov  Pabtt  to  Appeal  to  Sufrsmx  Coobt  or  Unitbd  States  is  de- 
termined by  the  amount  actually  in  controversy,  and  which  may  be 
settled  by  the  decree,  and  can  not  be  affected  by  the  amount  of  daims 
incidentally  alluded  to  in  the  pleadings,  which  are  not  brought  in  oontro- 
versy  to  be  decided  on.    Oakley  v.  Hibbardf  139. 

See  Equitt,  1,  5;  Exxoutobs  and  Admikistbatobs,  1,  2;  Guabdian  and 
Wabd,  8,  10,  13;  Judombnts,  3,  17-19;  Justices  of  the  Pbaob;  Kan- 
DAHUS,  5;  Pbobatb  Coubts,  1;  Tbusts  and  Tbustxxb,  2. 

JUKT  AND  JURORS. 

1.  JUBT    is    UnNBOESSABT    IN    ACTIONS    FOUNDED  ON    BiLLB   OBLlOATOBr. 

Baugher  v.  Nd&on,  694. 
%  Jury  Only  should  Assess  Dabiages  on  Note  Payable  or  Bank  NonSi 

WUliafnson  v.  McOiram,  561. 
i.  Pbisoneb  must  Challenge  Pebbmptobilt  bxiobe  Jubobe  abs  Ezamixbe 

touching  their  bias,  in  a  capital  caae»  or  he  will  lose  his  light.    Oommioth 

weatak  T.  WeUler,  711. 
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#.  PsBOOVcmyiD  QnmoR,  to  Disquauft  Jubob,  under  the  Maasaohniettt 
statute,  nmat  be  something  more  than  a  vagne  impression  formed  from 
casual  conversations  or  imperfect  newspaper  reports,  and  most  be  each  as 
will  be  likely  to  prevent  a  candid,  unbiased  judgment  after  hearing  the 
evidence.    Id, 

6.  That  Jubor  is  Ofposxo  to  Capital  Punishment  does  not  Disqualdt 

him  from  sitting  in  a  capital  case,  where  he  states  that  he  does  not  think 
his  opiDions  will  interfere  with  his  doing  his  duty  as  a  juror,  although  he 
fears  that  his  views  on  that  subject  may  influence  others  of  the  jury.  Id, 
A.  Stmfathy  with  Prisoner  and  his  Family  is  not  Bias  which  will  dis- 
qualify a  juror  in  a  capital  case,  where  be  states  that  he  thinks  be  can 
give  an  unbiased  verdict.    Id* 

7.  JuROB  MUST  Decide  jpob  Himsslv  whethsb  his  Opinion  is  Such  as  to 

prevent  an  unbiased  verdict.    Id. 

8.  Cibcuit  Ck>uBT  CAN  NOT  Detebminb  whethsb  Jctbt  Found  in  Convobm* 

ITT  WITH  Instbuctions,  when  that  finding,  by  the  conditional  instruo- 
tions  given,  was  expressly  left  to  depend  upon  their  own  judgment  as  to 
the  state  of  facts  upon  which  they  were  to  predicate  such  finding.  BriU 
V.  AyltU,  282. 

H.  Vebdict  ov  Jubt  should  Designate  not  Onlt  Those  ov  thx  Plaint* 
I7F8  voB  Whom  Thet  Find,  but  also  those  against  whom  they  find;  other- 
wise the  verdict  would  be  imperfect,  as  not  finding  upon  all  the  issues 
submitted.    SeUle  v.  Alitsm^  393. 

10.  Vebdict  can  not  be  Amended  affer  Jubt  is  Dischaboed,  when  it  does 
not  appear  upon  the  face  of  the  verdict  that  the  alteration  would  be 
agreeable  to  the  intention  of  the  juxy.    Id, 

See  Attobnet  and  Client,  1;  Criminal  Law,  5,  7,  16;  Evidkncb,  2| 
Executions,  4;  Injunctions;  Insanttt,  3;  Judgments,  23;  Libil,  4| 
Nbqotiablb  Instbuments,  26;  New  Tbial;  Pleadino  and  PBAOnoip 
22-31,  35,  36;  Shipping,  8;  Trespass,  4;  Wills,  3,  10. 

JUSTICES  OF  THE  PEACE. 

JOBTiOB  OP  PxAGB  SHOULD  DISMISS  ACTION  where  the  amount  in  ooniwifvefsy 
is  shown  l^  the  declaration  to  exceed  his  jurisdiction.  Such  dismiwal 
must  be  made  without  the  imposition  of  costs  on  the  plaintiff.    ElderUm 

T.  SpwAed^  148.  

JUSTIFICATION. 

See  Cbiminal  Law,  6,  17»  23. 

LANDINGS. 
See  Demgation,  1,  4;  Watxeooubeb. 

LANDLORD  AND  TENANT. 

L  Bkatb  ni  Labsb  Obbatxd  bt  Pabol,  hatino  Fobob  aitd  Evracr  ow 
Ebcatb  at  Will  by  revised  statutes,  chapter  60»  seotkm  21»  may  be 
changed  into  tenancy  from  year  to  year,  when  possession  is  oontinneA 
from  year  to  year,  and  rent  is  paid  semiannually.  BaHow  v.  Wainwrighit 
79. 

%  Tenant  at  Will,  Beooming  Tenant  fbom  Yeab  to  Ybab,  can  not  at  any 

time  during  year,  at  pleasure,  surrender  the  premises  against  laadktd's 

consent,  and  thus  excuse  himself  from  paying  rent.    Idm 
Am,  Dae  Vol,  Ln— « 
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8.  Tbxajxt  AsAinMimro  Possxbsion  or  PBEvisn  n  Lublz  vob  Bbvt  it 

tcnanoy  remains  undetermined.    Id, 
i»  Tehakt'8  Takihq  in  Partner  in  Business  Carried  on  in  Premisss 

Leased  does  not  alter  the  nature  of  tenancy,  no  new  agreement  having 

been  made  with  lessor.    Id. 
0.  Parol  Aoresment  Creatinq  Estate  at  Will,  although  modiiied  by 

being  tamed  into  estate  from  year  to  year,  governs  the  rights  of  parties 

as  to  amoont  of  rent,  and  times  when  same  is  payable.    Id. 
6w  CoNTRACfT  or  HiRiNO  IS  NOT  EXTINGUISHED  BT  Sale  of  the  property  by 

the  lessor  to  the  hirer  which  was  fraadnlent  and  void,  as  a  contract  fair 

and  lawful  in  itself  can  not  be  afieoted  by  one  which  is  void  as  againsi 

the  policy  of  the  law.    BriU  v.  AyUU;  282. 

See  Co<^xNANor,  1;  EbtoppbLi  8;  Bvidrncs,  19, 23;  Trover,  2;  WiTKnaBSt  13^ 

LAECENY. 
See  Criminal  Law,  12-14. 

LEGACIES. 
See  Wills,  17,  24*26. 

LEVY. 
See  EzBOUnoNS,  4,  5,  18-21. 

LEX  LOCI  CONTRACTUS. 
Bee  Absionumts  for  BENBrrr  or  Creditors;  Contuot  or  Laws,  Sl 

LIBEL. 

L  Joint  Publication  or  Libel  bt  Two  DsrBNDANTS  is  sufficiently  proved 
by  evidence  that,  pursuant  to  a  previous  proposal  between  them,  ona 
wrote  the  letter  containing  the  libel,  the  other  assisting  in  composing  it^ 
and  that  it  was  then  sent  by  mail  to  the  person  to  whom  it  was  addressed* 
MUUr  V.  Butler,  768. 

ti  Opinions  or  Witnesses  that  Libel  Refers  to  pLAiNnrr,  though  it 
does  not  name  him,  are  admissible.    Id. 

IL  Sender  or  Libelous  Letter  is  Liable  roR  its  Further  Pubuoatioh 
by  the  receiver,  if  such  further  publication  was  a  probable  oonsequenoa 
of  sendinc;  it.    Id. 

4.  Whole  or  Alleged  Libelous  Xetter  hat  be  Considered  by  the  Jury, 
including  defamatory  references  to  other  persons  than  the  plaintiiF,  for 
the  purpose  of  determining  whether  that  part  referring  to  the  pl^«*ifl> 
was  malicious.    Id. 

iw  Leetrr  Containing  Faue  Imputations  Tending  to  Subject  Ovs  io 
Contbmpt  or  ridicule  is  an  actionable  libel,  thoii|^  it  impatsa  no  crima^ 
bat  it  is  otherwise  as  to  verbal  slander.    Id, 

UCENSE& 

L  Statute  Requiring  License  Fee  or  Foreigners  for  the  piivUege  of  gold* 
mining,  and  prohibiting  those  without  such  license  from  working  tha 
mines,  is  not  in  conflict  with  the  constitution  of  the  United  States^  or 
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trefttlet  with  foreign  powers  in  general,  or  the  treaty  of  Qneretaro  in  par- 
tloolar.    People  ex  rel.  Attorney  General  ▼.  Nagtee^  312. 

ti  LiGISLATURB  NOT  PBOmBITCD  FROM  EnAOTIXO  LICXN8B  LaWA,  by  bactio« 

13,  article  11,  constitution  of  California,  declaring  that  taxation  shall  hm 
•qoal  and  uniform.    Id. 

See  Constitutional  Law,  19. 

LIENS. 

Bta  EquRT,  10,  12;  EziounoNs,  13-15,  36;  Judgmkmts,  11;  Mobxoaais 
4,  9;  Shifpino,  1;  Vendor  and  Vbndsb,  4-11. 

UMITATIONS. 
See  Statittb  of  Limitations. 

LIS  PENDENS. 
Bm  AsxACHMurfB,  4;  Fracdctlbnt  Conyktavcu,  8;  Nonoi. 

LUNACY. 

See  Insanity. 

MAINTENANCE. 
Bee  BsTAXia  ov  Dscedents,  5;  Guardian  and  Ward,  9. 

MALICE. 
See  Criminal  Law,  24-20,  32,  33;  Libel,  4;  Trespass,  3-6. 

MANDAMUS. 

L  ICandamus  is  the  Proper  Remedy  to  compel  district  court  to  Taoate  as 
order  striking  the  name  of  an  attorney  from  the  roll  and  to  restore  the 
attorney.    People  v.  l^umer,  295, 

Si  Peremptory  or  Alternative  Writ  of  Mandamus  may  be  Awarded  nr 
First  Instance,  according  to  the  exigencies  of  the  case,  when  notice  ol 
application  has  been  given,  and  copies  of  papers  served.    Id, 

B.  Alternative  Mandamus  must  Snow  on  its  Face  Clear  Right  to  tbe 
relief  demanded  by  the  relator,  and  must  distinctly  set  forth  all  the  mi^ 
terial  facts  on  which  he  relies,  so  that  the  same  may  be  admitted  ot 
traversed.  If  it  fails  to  do  this,  it  is  fatally  defective.  TrutAeei  v.  Pe*> 
p^488. 

4.  Objections  to  Substantial  Defects  in  Alternative  ^Iandamub  may  ba 
raised  at  any  stage  of  the  proceedings.    Id» 

i.  Appellate  Jurisdiction  of  Supreme  Court  Attaches  and  may  bb  Eb- 
eroised^y  Mandamus,  when  the  object  and  effect  of  the  application  la 
to  bring  under  review  a  decision  of  a  district  court.    People  v.  Tummr^ 

See  Jurisdiction,  1. 

MANSLAUGHTER. 
See  CBiMniAL  Law,  18, 23, 25, 26, 30, 31, 31 

MARKET  OVERT. 
See  Sales,  1. 
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MABBIAGE  AND  DIVOBCB. 

Acnoir  lOB  DiroaoB  mr  Bjjsbakd  upon  ORotmD  of  VoLuirTA&T  Dnmunr 
oaa  Dot  bo  maintained  where  it  appears  that  the  wif e^  ahondimmwit  wm 
oMUtd  by  anfoaiided  aoonaatioiis  of  nnohaste  ooDdnot.  Hardk^  v. 
Bardim,  170. 

See  Mabuaox  SKTruauiiTs;  Nx  Ezkat,  2. 

MABBIAGE  SETTLEMENTS. 

I.   MABBIMn  ABTIOLBS  Mads  BKTWSEN  IkFAITT  FbMB  AITD  RKB  IXTEXTfKD 

Husband  will  be  enforced  by  a  conrt  of  equity,  where  they  are  benefidal 
to  her  and  to  her  contempUted  issue.    Healy  v.  Howan,  94. 
t.  Mabbiagx  Abtiolbs  Madb  BETWEXir  QuABDiANs  OF  IvFAMT  Femb  and  her 
intended  husband,  but  to  which  she  is  not  a  party,  do  not  bind  her.    Id, 

See  Mabbied  Wohzn,  8. 

MARRTKD  WOMEN. 

L  Mabbibd  Woman  has  Legal  Capacitt  to  Taxx  Oms,  tnmsfen  of  ttookt 
etc.,  and  to  have  deposits  made  to  her  credit  in  a  bank,  or  to  be  the 
payee  of  a  note,  or  obligee  of  a  bond,  or  the  like,  and  may  hold  the  aame 
to  her  own  use  against  her  husband's  heirs  if  she  survives  him,  and  he 
has  not  reduced  the  same  to  possession,  although  the  oonsidenitton  may 
have  proceeded  from  him.    lUk  v.  Oushman,  761. 

IL   OONTBACfF  OF  ThIBD  PeBSON  TO  PaT  MoNET  TO  FXME  COTEBT,  Or  tO  hold 

as  her  bailee,  or  to  vest  her  with  title  to  corporate  stock,  inures  to  her 
■ole  benefit  as  against  her  husband's  heirs  if  she  survives  him,  wherarer 
by  a  dear  and  distinct  act  he  has  indicated  his  assent,  and  her  name  ia 
Introduced  into  the  contract  as  the  person  having  the  legal  Interert.    Idm 

i.  Sepabatx  Pbofbbtt  of  M abbied  Woman,  Confebbed  upon  Heb  bt  Mab- 
BIAGB  Sextlement,  which  provides  that  she  shall  have  "the  oompMe 
control  of  it  as  though  the  marriage  had  never  taken  place,"  and  oob> 
tains  no  restraint  upon  alienation,  causes  her  to  be  regarded  in  a  ooorl 
of  equity,  with  regard  to  such  property,  as  a  feme  9ole,  and  she  may,  hf 
her  agreement,  freely  entered  into,  charge  it  for  the  payment  of  her  hiia> 
band's  debts.    Bradford  v.  Oreenway^  203. 

4.  Mabbisd  Woman  can  not  be  Divested  of  heb  Real  E8TATI»  exoept  la  tha 
mode  prescribed  by  the  statute.     Mtuon  v.  Broek^  490l 

Bee  AoKNOWLEOOMENTs;  Husband  and  Wife;  Mabbzaob  and  IhfOMiii 
Mabbzaoe  Settlements;  Wills,  28;  WnNEaBBii  7. 

mabshalino  of  assets. 

Bee  Bquxtt,  12;  Executions,  12;  Mobxoaoi^  B.  * 
MASTER  AND  SERVANT. 

ICaSTIB  AND    SKBTANT  ABE    NOT   JoiNTLT  LlABLB   lOB    BlBTAS*^  HMU* 

OSNOI,  in  the  master's  absence,  in  so  driving  a  team  m  to  oaaseaalvjaiy 
to  another.    Pamom  v.  WinektU^  745. 

MASTEEa 
See  Shisping,  1,  fi,  8l 
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MEDICAL  BOOKS. 
See  Plbading  a»d  Pbactici,  89. 

MEDICAL  EXPEBTS. 

866  iRaAIUTT,  1;  WiTNXSSBS,  12. 

MEB6EB. 

866  JUDOMSRTB,   U. 

.  MILLS. 
866  Waixsooubsxs,  6,  7;  WmfBOS*  11. 

MISTAKE. 

866  AoKirowLEDOifJDras,  5;  Abbitbation  and  Awabd,  2;  Equitt,  ^llr 
Gdabdiav  ahd  Wabd,  7;  Juimhxnis,  12, 13;  Sxatoxb  of  Ldizxati(mi%. 
6;  Wills,  18, 17. 

MONEY  HAD  AND  RECEIVED. 

866  NBOOnABLB  iNSTBUMXirTS,  22. 

MORAL  OBLIGATIONS. 
See  UsuRT,  2,  3. 

MORTGAGES. 

L  Dbutibt  of  Chatxbl  Mobtoaob  to  Onb  of  Thbeb  Mobioaobbb  DftQied 
therein,  thoogh  such  delivery  is  atated  to  be  for  the  use  of  such  mori* 
gagee  only,  is  good  aa  to  all,  notwithstanding  the  fact  that  the  mortgage 
shows  on  its  face  that  it  was  given  to  secure  the  payment  of  three  sev* 
end  sums  to  the  several  mortgagees.     Hubby  v.  Huhby^  142, 

2.  Deed,  with  Bond  to  Rbconyet  npon  performance  of  certain  condition^ 
is  a  mortgage.    McLaughlin  v.  Shepherd,  646. 

8.  Mobtqaobb'b  Intbbbst  in  Land  is  not  Attachablb  or  sobjeot  to  levy 
on  execution.    Id, 

i.   SlMULTANBITT  OF  RbLEASK  OF  OnB  MoRTOAOB  AND  OlYQIO  AVOTHBB  OB 

the  same  property  to  the  same  mortgagee  does  not  avoid  the  loss  of  th6 
first  mortgage  lien  by  the  release.    WooUen  v.  H'dUn,  690. 

8.  MoBTQAOOB  IS  EsTOPPBD  from  setting  np  the  defense  that  the  mortgagee'e 
agent  was  not  authorized  to  accept  the  mortgage,  when  the  mortgagee 
Boes  to  recover  the  amount  due  on  the  mortgage.    Squkr  v.  Stoektony  683b 

8.  MoBTGAQBis  Takino  P068B88ION  OF  MoBTQAGBD  PBOPBBTTy  and  appro- 
priating it  to  their  own  use,  must  account  ratably  to  the  other  joint 
mortgagees.    Rdbinmm  v.  ColUer,  572. 

7.  MoBTOAOOB  MAT  pBBFEB  Onb  Crbditob  otbb  Anothbb,  Of  dosignat* 
the  order  in  which  mortgage  debts  shall  be  paid.    Id, 

8>  Wabdb  abb  NiOBssABT  Pabtibs  to  Suit  bt  Joint  Mobtoaobb,  to  fo»> 
close  a  mortgage  made  to  secure  money  due  them.    Id, 

fi  EquiTT  WILL  NOT  Mabkhal  Assbts  against  Pbiob  Mobtgaobb  obtain* 
ing  his  twofold  lien  from  two  mortgagors,  one  bung  surety  for  tlie  other. 
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the  Bubeequeat  mortgagee  having  a  lien  on  the  prindpol's  estate  only* 
Wootkn  T.  Hitten,  690. 

See  Aoxiror,  6^  7;  Equitt,  12;  Negotiabue  IirsTBinifEHTa,  16;  Statute  09 
LmiTATKUis,  8;  Tbust  Deeds;  Vbndob  and  Vendee,  8,  7. 

MOTIONS. 
See  Pliadino  and  Practice,  2,  17»  19^  28^  36. 

MULTIFARIOUSNESS. 
See  Equity,  2. 

MUNICIPAL  CORPORATION& 
See  Oobvoeations,  16-21;  Statute  of  LnazAXion^  IS. 

MURDER. 
See  Cbimikal  Law;  Jubt  and  Jubobs,  S-7. 

NAMES. 

See  AoENOT,  5,  8-10;  AasioNMENTS  of  Contbaois,  8;  Cobpobahonb,  4| 
Cbdcinal  Law,  2,  3;  Deeds,  4;  Husband  and  Wife;  Wilu^  7,  9, 17« 

NAVIGABLE  WATERS. 
Bee  OoMMOH  Cabbzkbs,  8,  10;  Dedication,  4,  6;  Watkbooubbh, 

NAVIGATION. 
See  Constitutional  Law,  17-20;  Watebooubses,  1, 2,  fi,  6. 

NE  EXEAT. 

t.  On  Oath  of  Complainant  Alone  the  Wbit  Ne  Exeat  RxruBUOA  a 

Gbanted  aooording  to  the  constant  practice  of  the  oourti.    MeOte  r. 

McGt€,  ¥yi. 
X  Affidavit  of  Wife  Suing  fob  Divouce  in  hbb  Own  Name  is  enffiaiebl 

foundation  for  the  issuance  of  a  ne  exeat  repubUoa,    Id, 
%,  That  Defendant  is  Going  out  of  State,  or  that  lie  has  said  so^  must  be 

charged  positively  by  complainant  in  a  bill  for  the  writ  ne  exetU  ftpMicsL 

Id. 
i.  Before  Decbee  of  Alimony,  the  courts,  under  statutes  of  this  state,  ma/t 

giving  due  weight  to  the  rank  of  the  parties  and  the  fortune  of  the  hiie> 

band,  and  taking  care  that  the  writ  is  not  used  for  oppression  and  eztor* 

tion,  grant  the  writ  of  ne  exeat  republican    Id, 
6.  Defendant  may  Show  that  Ne  Exeat  ought  not  to  bate  been 

Gbanted,  notwithstanding  a  statutory  provision  discharging  him  on  Ua 

giving  a  sufficient  bond  not  to  leave  the  state,  or  for  the  ntlafactian  of 

the  ultimate  recovery.    Id. 

NEGLIGENCE. 

Defense  to  Action  fob  Setting  Fibe  to  PBAiBiE.^0rdinar7  pmdeiioe 
and  honest  motives  in  setting  fire  to  a  prairie,  and  due  diligence  in  pre- 
venting it  from  spreading,  are  all  that  is  necessary  to  constitute  a  good 
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defenie  to  an  action  for  damages  occasioned  by  taoh  fin,    De  France  ▼. 
Speneer^  533. 

flee  Attobuxt  and  Cusnt;  CSobporatigns,  2,  19-21;  Equitt,  8;  Iinra,  8| 
JuDQiuDfiB,  1;  Mastxe  and  Sebvaiit;  Kiootubui  Insibuiodits,  24, 
34;  Shitpino,  8, 11, 12;  Siatutb  of  Limitationb,  6. 

NEGOTIABLE  INSTRUMENTS. 

1.  Pabol  CoNDinoir  to  Pbomisbort  Nots  will  not  affect  innooent  holderii 
SmUh  y.  Moberly,  543. 

tL  Bank  Check  Dbawn  **  Patablb  to  Ordkb  **  renders  the  indorser  liaUs 
to  the  same  extent  as  the  indorser  of  a  bill  of  exchange.  Barbour  t. 
Bayon,  593. 

8.  Bank  Chxoks  abb  Patablb  Ihubdiatblt  on  presentment.    Id. 

4.  Bank  Checks  abb  not  Entitled  to  days  of  grace.    Id, 

6.  Bank  Checks,  in  many  respects,  are  goyemed  by  the  same  roles  which 
govern  bills  of  exchange.    Id, 

^  One  Who,  for  Value,  Tbansfebs  Nbgotiablb  Note  without  Indobsb- 
MENT,  thereby  guarantees  the  gennineness  of  the  instrument,  but  not  the 
solvency  of  the  parties  thereto.     Lyons  y,  MiUer,  129. 

7*  Holder  of  Bank  Note  Patablb  to  Bearbb,  ob  to  Pabtioulab  Pbbsov 
or  bearer,  can  maintain  an  action  thereon  against  the  corporation  that 
issued  it.    New  Nope  Del,  B,  Co.  v.  Perry,  443. 

8.  Statute  op  Anne  Making  Pbomissort  Notes  Tbansfebablb  in  the  same 
manner  as  biUs  of  exdiange  was  never  in  force  in  Illinois.    Id, 

8.  Bank  Notes  webb  Alwatb  Negotiable  at  Common  Law,  and  are  not 
within  the  provisions  of  the  Illinois  statute  making  promissory  notes, 
and  certain  other  instruments  in  writing,  transferable  by  indorsement. 
Id. 

10.  Possession  of  Bank  Notbs  is  Prima  Facie  Evidence  of  Title  in  the 
holder.    Id. 

IL  AcnoN  against  Bank  on  rra  Notes  can  not  be  Defeated  bt  Plba  tliat 
those  to  whom  the  notes  were  issued  have  not  complied  with  1<he  terms 
of  an  agreement  then  made  by  them,  to  so  use  the  notes  as  to  best  pre* 
vent  their  return  to  the  bahk  for  redemption.  The  title  to  the  notes 
vested  in  the  parties  to  whom  they  were  issaed,  before  the  time  when 
the  stipulations  of  the  contract  were  to  be  performed,  and  the  oontinn* 
ance  of  their  title  depended  in  no  degree  upon  the  performance  of  those 
stipulations.     Id. 

12.  In  Action  on  Note  Madb  Patablb  at  Pabtioulab  Plaob,  demand  of 
payment  at  that  place  need  not  be  averred  or  proved,  bnt  readiness  to 
pay  at  the  time  and  place  may  be  pleaded  in  bar  of  damages  and  costs. 
Id. 

13.  Demand  at  Plaob  of  Patment  designated  in  a  promissory  note  is  not 
essential  to  charge  the  maker.    Bipka  v.  Pope,  579. 

14.  Maker  of  Note  must,  in  his  Defbnsb,  show  wherein  any  injury  has  ve« 
suited  from  the  holder  failing  to  make  demand  for  payment  at  the  place 
designated.    Id, 

15.  Indobseb  of  Pbomisbobt  Note  having  possession  thereof  is  considered  as 
being  the  true  owner.    Squier  v.  Stockton^  583. 

16.  Indobseb  is  not  Bound  to  Show  how  Hb  Aoquibbd  Possbssion  of  a 
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note  when  it  k  ■ecored  to  him  by  mortg^^  hat  may  pcooeed  oi  il  hf 

ezecntory  process.    ItL 

17.  Employment  or  Kotabt  U  not  necessary  to  make  demand  of  a  note  or  te 
give  notice  to  an  indorser.    Lal^rap  v.  Lavfum^  585. 

18.  BiUiOFExcHAnaxNiKDNOTiiBPATABiiXToOBDXBof  thepayee.  WdU 
V.  Brigham,  750. 

19l  Draft  Patablb  Absolutelt  on  Demand,  withoat  oondition  or  contin- 
gency, for  a  snm  certain,  payable  by  the  drawee  genially  and  not  ont  of 
a  special  fand,  and  spedally  naming  the  payee,  drawer,  and  drawee,  is  a 
cash  draft  or  inland  bill,  though  it  indicates  a  debt  dne  the  drawer  as 
the  consideration.    ftL 

fiO.  Pabol  AoamANCB  of  Bill  is  good.    Jd, 

21.  Acceptor  of  Draft  or  Bill  can  not  Rbquirb  Proof  of  Considera- 
tion between  the  drawer  and  payee.    Id. 

22.  Accepted  Cash  Drait  or  Bill  is  Admissible  ttndxr  Count  for  Monet 
Had  and  Received  against  the  acceptor.    Id. 

23.  Acceptance  of  Bill  is  not  Made  Conditional  by  the  drawee^  saying 
he  can  not  pay  it  until  he  gets  returns  from  certain  goods,  where  he 
admits  having  accepted  it.    Id. 

24.  Holder  of  Bill  of  Exchange  must  Present  it  for  Payment  on  ^e 
day  of  its  maturity,  and  give  notice  to  the  drawer,  within  a  reasonable 
time,  of  its  non-paymeut;  and  any  hLches  in  this  respect,  unless  excused, 
exonerates  the  drawer.    Orear  v.  McDonald,  703. 

25.  Presentment  of  Bill  Four  Days  after  Maturity  exonerates  drawer, 
unless  excused.     Id. 

20.  Existence  of  Excuse  of  Demand  and  Notice  is  a  question  of  law,  the 
facts  being  ascertained.     Id. 

27.  Right  to  Debiand  and  Notice  does  not  depend  on  drawer's  having 
funds  in  hands  of  drawee,  at  maturity  of  draft,  adequate  to  its  pay* 
ment,  as  ascertained  by  ulterior  events.    Id, 

28.  Drawers  are  Entitled  to  Demand  and  Notice,  when,  at  the  matority 
of  the  bill,  they  had  a  right  to  expect,  from  the  state  of  afihirs  existing 
between  the  drawees  and  themselves,  that  their  bill  would  be  honored* 
Id. 

2Bl  Drawing  Bill  is  not  Fraudulent  when  drawers  have  a  right  to  ex- 
pect that  their  bill  will  be  honored  at  maturity.    Id* 

SQi  Grounds  for  Reasonable  Expectation  that  Bill  will  be  Honored 
are  such  as  would  induce  a  merchant  of  common  prudence  and  ordinary 
regard  for  his  commercial  credit  to  draw  a  like  bilL    Id. 

SI.  Promise  by  Drawees  to  Drawers  to  Honor  their  Draft  when  pre- 
sented is  conclusive  evidence  of  reasonable  ground  for  belief  by  thedrawen 
that  their  draft  will  be  paid,  unless  it  is  mitigated  or  explained.    Id, 

82.  Subsequent  Drafts,  for  Payment  of  Which  Subsequent  Consionvintb 
ARE  Made,  do  not  oonstitnte  a  fraudulent  interception  of  funds  origmally 
in  the  hands  of  the  drawee,  against  which  original  draft  was  drawn.    Id, 

tS.  Insolvency  of  Drawee  is  No  Excuse  for  failure  of  presentment  and 
notice.    Id, 

84.  No  Recovery  upon  the  Bill  on  Money  Counts  can  be  had  against 
drawers  exonerated  from  liability  by  laches.    Id, 

85.  That  Note  was  Obtained  from  Payee  by  Faub  RBpRBU2ncAnon» 
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to  flM  indofMe^  knoirMge,  is  no  defeue  to  mi  aotion  hy  tho  Uttor 
•giiiut  tha  nakor.    Prouty  ▼.  JioberUf  761. 

8oo  AoxROT,  4,  0;  Attaohmekts,  5;  Banxbuftot  ahd  Xxbolvsnot,  3,  4; 
CoHiuoT  ov  Laws,  3;  Jctkt  and  Jvrob8»  2;  SrAxmn  ov  Lucita* 
noHB,  12;  8uKnT8SiF,  1-3;  VsinMB  and  Vvsvem,  4,  9, 10,  12. 

KBW  PROMISE. 
Bee  BincBmcr  axd  Ivbolvshot;  Staxotb  ov  LnaiATioMto  4. 

NEW  TRIAL. 

AnmstioR  ov  Inoomprxnt  Evidsmcs  Rxlativs  to  Main  Point  in  Con- 
TB0TBB8T  whioh  might  and  in  all  probability  did  inflnenoe  the  mind  ol 
the  Jury,  is  groond  for  a  new  trial.    SetiU  ▼•  ARaonf  383. 

Bee  CeimtnaIj  Law,  18;  Judghxntb,  12;  Plnadino  and  PRAoncit  38. 

NON-RESIDENT. 
Bee  Stasdti  of  Limitationb,  6,  8,  IS. 

NONSUIT. 
Sea  JkrcaoDUXTS,  9, 10;  PLEADnra  and  PRAonoSt  18-10. 

NOTARIES. 
Bee  AaKNOWLEDOMXNTs,  2,  3;  Nbootiabli  Inbtbuiuntb,  17* 

NOTICE. 

FBMBASIB  ov  Propxrtt  in  Litiqation  AvrBB  Final  Dwoemm  Is  a  par* 
ebaaer  jMMiente  UU;  he  ia  not  a  neoeaaary  party  to»  billof  review,  but  ia 
boond  by  the  decision  upon  any  bill  of  review  or  writ  of  error.  Ctark^$ 
Htkn  ▼.  ibrroio,  852. 

Bee  Attaghmxnts,  3-5,  7;  Attoknr'  and  Cuknt,  14;  Bona  Fids  Pub- 
fflffsmnw;  Common  Oabrizrs,  7;  Deeds,  6;  Executions,  8,  18,  22; 
VkAUDULiNT  Conyxtances,  8;  Guardian  and  Ward,  2;  Insuranci— 
Idvi,  2;  JuDOMXNTS,  22;  Mandamus,  2;  Nbootiabli  Instrumxnti,  17» 
24,  28-28,  88;  Flxadino  and  PRAcnoB,  38;  Trusts  and  Trubtbbs,  1, 3; 

TlNlKyB  AND  VSNDBI,  11,  13. 

NUISANCE. 
See  CoBVOBATiONs,  20;  Waterooubsu,  7;  WiTNttmi^  IL 

NUNCUPATIVE  WILLS. 
See  Wills,  25. 

OFFICES  AND  OFFICERS. 

Sworn  PUBUO  QrvnsiALB  are  presomed  to  have  properly  discharged  tbeb 
dntiea  la  tha  absence  of  evidence  to  the  contrary.    Sqmer  v.  StoekU% 
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Bee  Oorporations,  2,  3,  10;  Ezscotionb,  28. 

OLOGRAPHIC  WILL. 
See  WiLU,8. 
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OPINIONS  OF  WITNBSSE8. 
See  IXBAVITT;  Libxl^  2;  WmrBSSBS,  %  4^  II,  12. 

OEDERS. 
Bee  JuDOMnrifly  17;  Judiclu,  Sales,  2;  MandamuBk  1« 

PARENT  AND  CHILD. 

Faxbib  of  MnroB  has  No  Riget,  fbom  his  Mbbs  Rslatiov,  to  Daren 

OF  MnroB's  Pbopbbtt  in  aatiafaction  or  secari^  of  hie  own  deliliL 

Keder  ▼.  FouaeU^  71. 

See  EQUirr,  10. 

PAROL  EVIDENCB. 
See  DiEiM»  5;  Evidbkcb,  22,  30-32;  TRBSPAas,  Is  VVnxB,  21. 

PARTIES. 
See  ABSiQVumm  of  Comtbacts,  2,  3;  Attachments,  6;  OoBPOBATioira,  4; 

EqUITT,  2;  ESTATISOF  DeCEDBNTS,  1;  EVIBSNGE,  0;  EZBOUTOBSAKD  Ad- 

MINI8TBATOB8, 12;  Fbaudulent  Conybtancxs,  8;  Ikfakot;  JnixufBirxSv 
2-4, 7, 10, 15, 19;  Mabbiagb  Settlbmxmts,  2;  Mobtoaoxs»  8;  NonoBi 
Pleading  and  Pbacticb,  2-4, 37;  Sondats;  Tbust  Dskds,  2. 

PARTNERSHIP. 

1.  Tbosb  Who  Hold  Thxicsblvbs  oitt  to  the  Wobld  ab  Pajcxnebs  in  biui* 

nesB  or  trade  are  to  be  so  regarded  quoad  creditora  and  third  pereooB; 
and  the  partnership  may  be  established  by  any  evidenoe  showing  that 
they  so  hold  themselves  out  to  the  public,  and  were  so  regarded  by  the 
trading  commnnity,  although  one  of  them  never  received  any  part  of  the 
profits  or  sustained  any  of  the  losses  incurred  by  the  firm.  Burr  v. 
Bjfers,  239. 

2.  One  Contbactino  fob  Shabb  of  Pbofits  in  Business  is  Pabtkxb  as  to 

third  persons,  but  is  not  necessarily  such  as  between  him  and  the  party 
with  whom  he  so  contracts.    Price  v.  AUxander,  62G. 

8.  Elements  Essential  to  Pabtnebshif  as  between  the  Pabtdes.— To  eon- 
stitute  a  partnership  between  the  parties,  there  must  be  a  joint  owner- 
ship of  the  funds  and  an  agreement  to  participate  in  the  profits  or  leases 
of  the  business.    Id. 

i.  Whethsb  Pabtnebshif  Exists  inter  ae,  depends  on  the  intention  of  the 
parties.    Id. 

5.  Pabtneb  mat  Bind  Copabtnbb  bt  Inbtbument  undeb  Seal^  if  the  lattef 

assents  to  the  instrument  before  its  execution,  or  ratifies  it  by  parol  oi 
otherwise,  after.    Id, 

6.  Pabtneb  mat  Bind  his  Gopabtneb  bt  Deed,  if  the  deed  oonveys  only 

such  property  as  could  be  conveyed  without  the  deed.    Id. 

7.  Debt  Due  fbom  One  Pabtneb  is  not  Valid  Set>off  against  a  debt  doe 

to  the  firm.     Warder  v.  NewdigaXe,  567. 

8.  Agbeement  with  Individual  Pabtneb  that  Debt  Due  fbom  Him  should 

BE  AN  Offset  against  one  due  to  the  firm  can  not  bind  the  other  partaei 
unless  he  assents.     Id. 
I.  Contract  of  Partner  for  his  Own  Benefit  can  not  bind  the  firm,  nnleas 
the  other  members  have  assented  to  it.    Id. 
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10.  PABfsn  MAT  BiHD  CoPABrxriB  IN  All  TRAimAonoHa  BsLAXoro  to  thi 
PARmBSBZP  in  tho  oonne  of  its  basineas.    Id^ 

1 1 .  Goods  Fubnibhxd  Pabtmxb  Individuallt  abb  hot  Patmuit  of  debt  due 
the  partnenhip,  thoagh  the  partner  receiving  them  agrees  that  they 
shall  be.    Soch  an  agreement  does  not  bind  the  firm.    Id. 

Beo  AflSioNMXMTS  OF  CoMTBAOTS,  3;  EviDENCB,  5;  Landlobd  ahb  Tbvamt,  i. 

PABT  PEBFORMANGB. 
See  Statutb  of  Frattbs;  Speoifio  Pebfobicanob»  1,  i. 

PARTY  WALLS. 
See  GoNT&AOTS,  6b 

PATENTS. 
See  OuABDiAN  AND  Wabd,  9. 

PAYMENT. 

1.  ACOERANOly  WITHOUT  VeBBAL  AsSENT,  OF  SUM  EXFBIBBLT  TbNDEBSD  IH 

Full  payment  of  an  nnliqnidated  demand,  is  an  assent  de  fado^  and 
binding,  though,  through  inattention,  the  terms  of  the  tender  were  not 
heard,  if  by  ordinary  care  they  might  have  been  heard.  Dcnokue  T. 
Woodbury,  777. 
2.  Payment  of  Pa&t  of  Claim,  though  Tendsued  in  SATisFAOnoNt  is  no 
defense  to  an  action  for  the  balance,  where  the  claim  is  liquidated;  oth- 
wise  where  it  is  unliquidated.    Id, 

Bee  AxTAOHMBNTB,  4;  Debt;  Executions,  19,  20, 24,  26,  27;  Ouabdian  and 
Wabd,  2;  Husband  and  Wife,  3;  Negotlablb  Instbumbnts,  13»  1^ 
24-28;  Pabtnebship,  U;  Eeceift;  Sales,  2;  Shiffino,  2;  Tburs  abb 
Tbustbis,  2;  Vendob  and  Vendee,  2,  9,  10. 

PERFORMANCE  OF  CONTRAOTS. 

See  Absumfsit;  Contbaots,  2, 3;  Sales,  2;  Shiffino^  4;  Statutb  ov  FbauMi 

2,  3;  Spegifio  Pebfobmanob. 

PERJURY. 
See  Judgments,  23;  Witnbssbe,  1. 

PLEADING  AND  PRACTICE. 

1.  l^ATixB  WmoH  Comes  Mobe  Pbofeblt  fbom  PLAiHTifr  need  not  be 

stated  in  the  plea.     UwUm  Bank  ▼.  Powell,  367. 
8.  Objection  OF  Want  of  Pbopeb  Pabties  can  not  be  raised  on  motion  to 

dismiss  a  bill  for  want  of  equity.    Hightower  ▼.  ThorrUcnj  412. 
8.  Bill  in  Chancebt  is  nevbb  Dismissed  fob  Want  of  'PAKraa,  provided 

neoessary  parties  can  be  made,  but  stands  over  on  payment  of  costs.    Id, 

4.  Whbbb  NEOEasABT  Pabties  can  not  be  Made,  bill  must  be  dismissed. 

Id. 

5.  In  Motion  to  Dismiss,  whebe  Bill  Contains  Equitt,  the  question  of 

proper  parties  could  not  come  up;  for  the  plaintiff  should  have  an  oppor- 
tunity to  perfect  his  bill,  which  would  not  be  allowed  him  if  it  was  dis 
mined.    8Ume  v.  Hale,  185. 
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6.  OmsftAL  DBfUBBXE  BBoros  Wbolb  BaooBD  voobm  OooBse;  iad]a4p>» 

ment  thereon  will  be  rendered  egainet  the  party  wfaoae  plaedhigi  *^«"**W 
the  first  vice  or  imperfectioiD.    Baugher  ▼.  Nelaon,  694. 

7.  Upon  Demubbkb,'  Coubt  will  Give  Jubomxht  for  the  party  who»  on  the- 

whole  case,  appears  to  be  entitled  to  it»  and  againat  the  party  who  com- 
mitted the  first  error.     Union  Bank  v.  Powell,  367. 

8.  Formal  Defectis  can  kot  bb  Beached  by  General  Demttrreb,  bat 

only  sabstantial  ones.     Coffin  v.  KnoU,  537* 

9.  In  an  Agreed  State  op  Facts  the  Principle  is,  if  there  he  no  special 

limitation  in  the  statement,  that  the  defendant  is  to  have  judgment 
if  the  facts  would  verify  any  plea  which  would  be  a  bar  to  the  ao- 
tion.    Moore  v.  PhiWrkk^  642. 

10.  Trce  Criterion  for  Dbterminino  whether  Amendment  to  Com« 
plaint  is  Allowable  is,  to  inquire  whether  the  proposed  amendment  is 
another  cause  of  controversy,  or  is  upon  the  same  contract  or  injuxy. 
MaxioeU  v.  Harrison,  385. 

11.  Words  "as  Trustee"  may  be  Stricken  out  of  Complaint  wherever 
they  are  added  to  the  name  of  the  defendant,  so  as  to  let  the  suit  stand 
against  him  individually.    Id, 

12.  Where  Clerk  has  Omitted  to  Make  Entry  of  Fiuno  of  Pleas  which 
are  on  file  among  the  papers  in  a  cause,  a  court  of  law  may  have  the  mis- 
prision amended  at  any  time  when  proper  application  is  made.  8tai€ 
Bank  V.  Young,  501. 

13.  When  Pleadings  of  Both  Parties  are  Bad,  Judgment  muKt  be  ren* 
dered  against  the  plalntifif  as  the  party  who  committed  the  first  error  io 
pleading.     Dunlap  v.  Olidden,  625. 

14.  Trial  biay  be  Stopped  if  county  court,  in  its  discretion,  is  satisfied  that 
no  cause  of  action  is  stated  in  declaration,  and  none  proved  on  trial,  al- 
though declaration  is  traversed  instead  of  demurred  to.  Baxter  v.  IPS- 
nooaki  Turnpike  Co.,  84. 

15.  Objection  that  Judgment  does  not  Conform  with  Replication  is 
not  good  when  the  plea  is  bad,  for  where  there  is  no  plea,  judgment  may 
be  rendered  upon  the  declaration.    Baugher  v.  NeUon,  694 

16.  Compulsory  Nonsuit  may  be  Directed  by  Court.  Mateer  v.  Br^/mit 
303. 

17.  MonoN  for  Nonsuit  on  One  Ground  is  Implied  Waiver  of  OrHERSt 
and  different  position  can  not  be  assumed  on  appeal  from  that  taken  in 
the  court  below.    Id, 

18.  Nonsuit  will  be  Granted  if  evidence  given  by  plaintiff  would  not  au- 
thorize jury  to  find  a  verdict  for  him;  or  if  the  court  would  set  it  aside, 
if  so  found,  as  contrary  to  the  evidence.    Id, 

19.  Motion  for  Nonsuit,  on  Ground  that  PLAmriFF  had  Shown  No  Prop- 
erty IN  Himself,  should  be  overruled  where  there  is  testimony  of 
several  witnesses  to  the  acknowledgments  of  the  donor,  that  she  had 
given  the  property  to  plaintiff,  that  it  belonged  to  him,  and  that  the 
donor  had  parted  with  the  possession  and  dominion  of  the  property. 
Maxioell  v.  Harrison,  3S5. 

SO.  Dismissal  of  Suit  Agreed  is  Bar  to  any  other  suit  between  the  partici 
on  the  original  cause  of  action,  unless  there  are  ezprsis  stipalations  that 
suit  may  be  brought.    Jarhoe  v.  Smilh,  641. 
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St.  PAPX&ivG4oaB]8Ck>]isiDiBXDFzua}  whenitiadBttraradtotlieelexlLof 
theooorttDbekcptwiththepapeninthecMue.    En^emanY,  States  49i. 

22.  Abstracts  ob  Ikbklxvant  Instbuctiov  should  not  be  giren.  PenrUng" 
ion  V.  YeUy  262. 

23.  Spkcial  iNSXBDonoNS  Included  in  Mobk  Gsskbal  Qmbs  already  given 
may  be  refused.     Price  v.  Alexander,  526. 

24.  Instruction  is  not  Nbcissabilt-  Cobrbct  because  given  in  same  words 
used  by  court  of  last  resort  in  a  case  wherein  they  acted  both  as  judge 
and  jury.    DooJUr  v.  Rogers^  6S0. 

25.  INSTRUCTIONS  RxMOViNO  FROM  CONSIDERATION  OF  JuRT  sanity  of  alleged 
testator,  where  there  is  testimony  upon  this  point,  are  erroneous.    Id. 

26.  Instructions  should  Inform  Jury  of  What  Evidbngb  must  Satisfy 
Thsm.    Id. 

27.  Instructions  should  Inform  Jury  What  Tbxy  are  to  Find  from  Tes- 
timony upon  a  certain  point,  in  order  to  find  generally  for  either  party. 
Id. 

28.  Propriety  of  Instructions  Given,  if  not  Presented  by  Motion,  is 
not  in  the  case.     BriU  v.  AyleU,  2S2. 

29.  Jury  should  Attempt  to  Beconcilb  All  Coniiudiciions  and  Discrep- 
ancies in  Testimony  of  Witnesses,  and  it  is  error  for  the  court  to 
instruct  them  that  such  attempt  should  not  be  made.  Moore  v.  KendcUl, 
145. 

80.  Where  Juryman's  Name,  WRrrniN  upon  Slip  of  Paper,  falls  from  the 
hat  before  being  drawn,  and  the  defendant  objects  to  its  replacement 
and  the  objection  is  sustained,  he  can  not  afterwards  assign  the  sustain- 
ing of  such  objection  as  error.    McAUisUr  v.  StiUe,  ISO. 

81.  After  Verdict  has  been  Found  for  Defendant  on  Several  Pleas,  he 
may  withdraw  one  of  them,  if  the  verdict  can  be  sustained  on  any  one  of 
the  pleas.     Ood/rey  v.  City  of  Alton,  476. 

92.  Bill  of  Exceptions,  when  there  is  Controversy  as  to  Weight,  effect, 
or  admissibility  of  evidence,  should  set  forth  the  evidence  given  or  of- 
fered at  length,  and  contain  an  averment  that  such  evidence  was  all  that 
was  given  or  offered.  When  there  is  no  dispute  as  to  the  facts,  it  is  suf- 
ficient for  the  bill  to  state  that  such  facts  were  proved.  Knowlton  v. 
Culver,  156. 

83.  In  Construing  Doubtful  Bill  of  Exceptions,  that  construction  will  be 
adopted  which  is  most  favorable  to  the  validity  of  the  judgment.  Den- 
ntU  V.  Jonee,  194. 

84.  Party  Complaining  of  Error  must  Affirmatively  Show  It.    Id, 

85.  Court  may  Withdraw  Instruction  Given  to  Jury,  before  they  retire. 
Id. 

86.  Objection  not  Taken  at  the  Trial  of  an  action  against  a  carrier  for  loss 
of  goods  deposited  on  his  wharf  for  carriage  without  notice,  upon  proof 
of  a  particular  usage  to  receive  goods  so  deposited,  that  the  court  did  not 
leave  it  to  the  jury  to  say  whether  or  not  the  plaintiff  in  fact  acted 
upon  the  faith  of  the  usage,  will  not  be  heard  on  a  motion  for  a  new  trial, 
where  the  defense  was  rested  solely  on  want  of  notice.  Merriam  v.  Hart^ 
ford  etc.  /?.  /?.  Co.,  344. 

87.  Court  of  Last  Resort,  after  It  has  Made  and  Entered  of  Rboorb 
iti  final  judgment,  concluding  the  rights  of  the  parties  before  it^  has  at 
power  to  grant  a  rehearing.    OaJdey  v.  Iliibard,  189. 
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88.  Appxllatb  Ooxjvr  oak  not  Dstsrminv  tbattee  TssmcoirT  of  Ant  Jvu 
WiTNisfi,  in  0M6  of  conflict,  preponderates  over  that  of  all  tiie  reit 
Bhodes  ▼.  Vinaan,  685. 

89.  Refusal  to  Allow  Counsbl  to  Rbad  Extbacis  fbom  Medical  Books 
to  the  jury  ia  within  the  discretion  of  the  trial  ooart»  and  therefore  not 
the  Bubject  of  a  writ  of  error.    Luning  v.  SkUe^  153. 

40.  To  Collaterally  Attack  Tttlb,  Such  Errobs  as  would  be  Good  upos 
Appeal,  or  writ  of  error,  would  not  be  sufficient.     Cox  v.  Davis,  199. 

See  Aoekct,  9,  10;  Arbitration  and  Award,  4;  Assignments  fob  Bene- 
fit OF  Creditors,  3;  Assiqnments  of  Contracts,  2,  3;  Attachmbnt8| 
Attorney  and  Client,  1,  3,  14;  Bona  Fide  Purchasers,  1;  Constitu- 
tional Law,  3;  Contracts,  4;  Corporations,  4,  1&-18;  Costs;  Crimi- 
nal Law,  5, 10, 11, 16, 21;  Damages,  4;  EtuiTT;  Estates  of  Decedents^ 
I;  EviDBNCE,  2,  28,  29;  Executions,  23;  Fraudulent  Convetangss, 
2,  4;  QuARDLAN  AKD  Ward,  8,  9;  Highways,  1;  Insanity,  2;  Judg- 
ments, I,  8,  12,  16;  Jury  and  Jurors,  8;  Justices  of  the  Peace; 
Libel;  Mandamus;  Kb  Exeat;  Negotlablb  Instruments,  11,  14,  22, 
26,  34;  New  Trial;  Notice;  Probate  Courts;  Rbceift;  Sales,  6-10; 
Shipping,  8;  Speoifio  Pebfobmance;  Statute  of  Limitations,  7»  8^ 
14;  Trespass;  Tbotxb,  7. 

PLEAS. 

Bee  Plbadoto  and  Pbaoticb,  1,  9,   12;  Statutb  ov  Limitatiokb»  14; 

Tbovbb,  7. 

POSSESSION. 

Extent  of  Claim  of  One  in  Possession.— One  entering  npon  a  snnrejr  and 
claiming  it,  thereby  takes  posseaaion  of  all  of  it  not  held  by  others  ad- 
versely.   McLavorin  v.  Salmons^  563. 

Bee  Adyersb  Possession;  Contracts,  4;  Co-tenancy,  2;  Deeds,  5,  6; 
Ejectment;  Estoppel,  3,  8;  Evidence,  7«  18-21;  Insubancb—Lifb,  2; 
Insurance — Mabine,  2;  Landlobd  and  Tenant,  1,  3;  WAiMtT»n  Wo- 
men, 1;  Mortgages,  6;  Negotlablb  Instbumbnts,  10,  15,  16;  Be- 
PLETiN,  1;  Statute  of  Fbauds,  2;  Statute  of  Limitationb,  4;  I^b»- 
pAss,  1,  6;  Tbovbb,  3. 

POWERS. 
See  Agency;  Executions,  25. 

PREFERENCES. 
Sea  AiWioyMiWTB  fob  Benefit  of  CbbditobSi  2;  Mobimli«hs  7* 

PRESCRIPTION. 
Sea  Advbbsb  Possession,  3, 4* 

PRESENTMENT. 
Sea  Nmotiabui  Inbtbumentb,  3.  24-28^.^3. 

PRESUMPTIONS. 

G(ea  Attobnxt  and  Clibnt,  2,  12;  Constitutional  Law,  5;  Cbdhval  Law, 
14,  27-29;  Executions,  5,  23;  Offices  and  Officbbs;  Kblbabb,  ^ 
Statute  of  Limitations,  9;  Time;  Tbusts  and  Tbustbes,  2;  WillBi  6w 
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PKETEKMITTED  CHILDREN. 
See  Wills,  18,  19. 

PRINCIPAL  AND  AQENT. 
See  AoxNCT. 

PRINCIPAL  AND  SURETY. 

See    SUKBTTSHIP. 

PROBATE  COURTS. 

L  Saub  bt  Autbobitt  or  Pbobatb  Coubt,  aftbb  rb  JuBiSDXcnoN  ham 
Attaohbd,  ii  good,  witboat  regard  to  the  nnmber  of  errors  which  the 
court  may  have  committed  in  its  proceedings  after  the  jurisdiction 
attached.    Cox  v.  Davis,  199. 

8.  Whbn  PBTinoB  vob  Obdeb  of  Salb  of  Rbal  Estatb  is  in  good  form,  and 
the  order  recites,  "  that  it  appears  to  the  satisfaction  of  the  conrt  that  it 
is  neoessary  to  sell  said  land,"  a  subsequent  sale  is  good,  without  mor« 
particularly  stating  the  reason  of  such  necessity.    Id, 

Sea  Eyidbnob,  10^  U;  Exxcutobs  and  ADMUOSTBATOBa;  Ouabdlav  abd 

Wabd»  10,  11;  Wills,  10. 

PROCESS. 

1.  Whbbb  Coubt  has  Judicial  Seal,  It  must  bb  Afixxxo  to  all  its  processi 
if  the  conrt  has  no  seal,  the  clerk  must  use  his  priyate  seal,  and  should 
certify  that  no  public  seal  has  been  provided.    Oarland  v.  BriUon,  487. 

8.  Sbbyiob  or  Unsealed  Writ  is  without  Vitality,  and  a  decree  or  judg* 
ment  based  upon  such  service  is  unauthorized  and  must  be  reversed.    Id* 

Sea  ATTOBjrxT  abd  Clixnt,  6;  Exxcutiobs,  31;  Judgments,  22. 

PROCHEIN  AML 
See  Infanct. 

PROMISSORY  NOTES. 

Bca  AoBVOT,  4,  6}  ATTACBMxiras,  5;  Bankbuptot  and  Iksoltxnot,  S,  4j 
GoBFUCT  OF  Laws,  3;  Judgments,  10;  Jubt  and  Jubobs,  2;  Nbootla- 
BLX  Inbtbumbnts,  I,  6,  8,  9, 13-17,  35;  Statutb  of  Limitations,  12| 
Svbbttbhip,  1-^;  Vbndob  and  Vendee,  4,  9, 10, 12. 

PRIVIES. 
Sea  Attaghmbnts,  6;  Judomxbts,  t» 

PUBLICATION. 
See  Libel. 

PUBLIC  CORPORATIONS. 

See  COBFOBATIONS,  16-21. 

PX7BLIC  USE. 
See  Dedigatiob. 


QnABANTINR 
8m  Ertatb  o>  DaoEDSimL  & 

QUESTIONS  OF  LAW  AND  FACT. 

8m  Axvoumr  ihb  Gusrt,  1;  EriDKiros,  2;  Nmoxiabub  iMmuMMM^  fi8| 

Shzfpivo,  8. 

QUO  WAKRANTO. 

Pbocbiddto  bt  Quo  Wabbakto  u  C&iminal  Pbo8boution»  and  mml^ 
in  niinoii,  be  carried  on  "  in  the  name  and  by  the  anthori^  of  the  peo- 
ple of  the  ftate,"  and  oonclnde,  "againat  the  peaee and  digai^ef  tki 
■ame.*    DomuUf  ▼.  FeopU^  459. 

RATIFICATION. 
8ee  Aosvor,  12;  Citxzxkbhip,  2;  PABTinEB8Rir»  6, 9|  Wnu^  ft 

^     REAL  ESTATE. 

8ee  Adtbbsi  Poasnaiovi  Dedication;  Landlord  ajkd  Tteiir;  M'AMtwfc 
Women,  4;  Probate  Courts;  SpBoino  PERiORMASOii  8ca*un  09 
Frauds;  Vendor  and  Vendee. 

RECEIPTS. 

L  Court  can  not  Sat  that  Instruuent  Pubfoetino  to  be  Raosm 
not  carry  marke  npon  its  face  condoaive  to  show  that  it  is  not  a 
receipt.    Adaf  ▼.  SehoU,  225. 

S.  Vauditt  of  Receipt  Which  has  been  Introduced  nr  Evxdbvcb,  bntaol 
acted  npon  as  snch,  may  be  qneationed  at  a  snbeeqoent  period  by  the 
master  to  whom  it  has  been  referred  to  detenniDe  onmpmsstisa,  whsn 
Iti  only  nse  is  to  swell  aaid  oompensation,  for  reasons  iq^peariag  nyspHi 

RECEIVBRa 
See  Corforationb»  4. 

RECORD. 

Bco  AoKvowuDOiaarai,  6;  Deeds,  6,  7;  Evidenue,  fl^  10^  11^  U^  M|  Ji 
mbhtBi  IS)  Salu,  4;  Statute  of  Liiiix^«ni»  4 

REFERENCE. 
See  JuDOMENTSy  12. 

BKVORMATION  OF  CONTBAOnL 
See  Equitt,  9-II. 

RBHEARINO. 
8sa  PUUKNO  AND  PRAflnoi^  Ki 

RELATION. 
See  JuDMiAL  SauBi  L 
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RKTiKASK. 

1.  i^wAM  ov  Om-JoixT  Obugob  Riet«eamb  Aul  IFIfllMMoii  T.  MeOii^ 
nU,  Ml. 

2L  Dbuvkbt  of  a  Rxlkasb  will  bb  Pbbsumsd  from  the  nature  of  the  writ- 
ing, if  it  WM  exeented  m  rach,  and  was  intended  to  have  that  effect.  Id, 

See  MoBTOAGZS,  4. 

REMAINDERS. 

Rbmaivdbb  in  Slatbs,  to  take  effect  and  be  enjoyed  after  ft  life  etltte^  om 
not  be  created  by  paroL    MaxuseU  v.  Hcarimmf  886. 

REMEDIES. 

See  GomnmnoxAL  Law*  6,  9-12;  CoBPOBAnoinii  b^  14|  Bquifi;  A^  7t 

Mandamus. 

RENT. 
See  Lakdlobd  and  Tbhaht*  1-3^  ft. 

REPAIRS. 
See  HiOHWATB,  8. 

REPLEVIN. 

L  It  IB  voT  SufvioiBivT  V0&  Plaintiff  in  Rbplbvik  to  batb  Clbab  Iaoal 
TiTLB  to  the  property  in  oontroTersy,  bat  he  nraet  alio  be  entitled  to  the 
immediate  poweiwion  in  order  to  warrant  a  reooTevy.   BHtt  t.  ^yM^  282. 

X  AonON  OF  ABFLEVIN  FOB  SPECIFIO  QUANTITT  OF  MiNBBAL  ObB  OBB  IIOI 

be  oommoioed  until  anch  mineral  haa  been  converted  from  real  into  per- 
BQBil  property  by  being  severed  from  the  earth.    JTnowttoii  t.  CWwer,  168. 

See  JUDOMBNTSa  8. 

REPLICATION. 
See  Plbadino  and  Pbaotio^  lA. 

REPRESENTATIONS. 
See  Ebtofpbl,  1, 4, 6;  Fbaih)^  8. 

BESCISSION  OF  CONTRACEB. 
See  Contbaois,  3;  Sa£B%  At 

RES  QESTiE. 
See  BviDBNCB,  19,  28,  8ft. 

RESIDENTS. 
See  CimsNBBiPt  I. 

RES  JUDICATA. 

See  JUBOMSBTB. 

RESULTING  TRUST& 

See  Tbubtb  anp  TBuana^  1, 
TebLO-M 
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EETROACTIVB  LAWS. 
8m  Ck>HSTiTtrnoNAL  Law,  2,  3,  7»  8, 10^  UL 

RETURN. 
See  BxscunoKS.  3»  16,  21,  24,  28. 

REVENUE  LAWS. 
See  CoHFUCT  of  Laws,  1,  2. 

REVERSAL. 

See  BKBOvnam^  11;  Guabdian  and  Ward,  U;  JuDonmi  S,  9^  16^  19| 

Pbocbss,  2. 

REVERSIONS. 
SeeTBOVER,  5. 

REVIEW. 
See  Notice;  TrespasSi  %, 

REVIVAL. 

See  ATTACHME2fTS,  IOl 

REVOCATION. 
See  AoBKCT,  3;  Wills,  2d-3L 

ROADS. 
See  HiOBWATS,  3. 

SALES. 

L  Rules  Relating  to  Market  Overt  in  England  have  not  geaenlly  beao 
reoognized  or  enforced  in  this  country.     IVorthy  v.  Johtuonf  899. 

2.  Deutert  of  Chattels  Sold  and  Patuent  of  Price  are  Concurrent 
Aots  when  time  and  place  of  delivery  are  not  agreed  upon;  and  neither 
party  can  maintain  an  action  for  non- performance  without  showing  readi- 
ness and  willingness  to  perform.    Cole  v.  Swaruton^  288. 

8.  Stipulated  Price  of  Chattels  Actually  Delitered  mat  be  Recov- 
ered, after  deducting  damages  sustained  hy  non-delivery,  when  the 
vendor  can  not  deliver  the  whole  of  the  quantity  sold.    Id, 

4.  Damages  for  Expense  Incurred  by  Vendee,  in  Sending  for  and  not 
Obtaining  Chattels  Sold,  may  be  recouped  in  an  action  by  vendor  for 
the  price.    IcU 

Ik  Vendor  mat  Rescind  Sale  and  Recover  Goods  on  obtaining  knowledge 
of  falsehood,  where  credit  was  obtained  on  recommendations  of  third 
persons,  materially  false,  and  so  known  to  the  vendee,  eo  long  as  thegooda 
remain  in  vendee's  hands,  or  are  not  passed  from  him  on  new  and  valuable 
consideration.    lUtgitnnuma  v.  Jodin,  46. 

6.  Declaration  for  Breach  of  Warranty  in  Sale  mat  be  in  Tobt  or 

Assumpsit,  at  the  election  of  the  plaintiff.   Bctrtholomew  v.  BuAneU^  338. 

7.  Distinction  between  Warranty  and  Fraud  in  Sale  of  an  nnsoand 

article  is,  that  if  there  is  a  warranty  the  contract  is  broken  whether  the 
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▼endor  knew  of  the  unsoundness  or  not;  but  if  he  represented  the  arti- 
cle to  be  sound  knowing  the  contrary,  and  the  vendee  was  thereby  den 
franded,  an  action  will  lie  though  there  is  no  warranty;  but  the  tcierUer 
must  be  distinctly  alleged  and  proved,  and  the  action  must  be  based  oo 
the  fraud.    Id, 

8.   AVEKUENT  IN  ACTION  ON  WaR&ANTT,  THAT  VeKDOB  EnEW  AbTICLS  TO 

BE  Unsound  when  he  sold  it,  is  unnecessary,  whether  the  form  of  action 
be  tort  or  cueumpnt.    Id, 

9.  Vendee  Declaring  on  Breach  of  Warranty  can  not  Recover  ok 
Ground  of  Fraud,  because  the  vendor,  knowing  the  article  to  be  un- 
sound, represented  it  to  be  sound,  if  no  warranty  is  proved;  nor  is  the 
vendor  thereby  estopped  from  denying  a  warranty,  whether  the  declara- 
tion is  in  tort  or  asaumpeit,  and  although  there  is  an  allegation  of  aciefUer, 
and  that  the  vendor  fraudulently  and  falsely  warranted  the  article.    Id, 

IOl  Costs  and  Expenses  of  Suit  can  not  be  Included  in  Damages  for  a 
mere  breach  of  a  contract  of  warranty.    Id. 

See  Agxnct,  11;  Bona  Fide  Purchasers;  Damages,  4;  Deceit;  £zec9« 
TORS  AND  Administrators,  4-8;  Fraudulent  Conveyances;  Pbobatb 
Courts;  Sundays;  Wills,  4. 

SATISFACTION. 

Bee  ExiounoV8»  19^  20,  24,  26,  37;  Fraudulent  Convxyaiicbi»  2;  S;  Pat* 

xxnt;  Trusts  and  Trustees,  2. 

SCIRE  FACIAS. 
See  Judgments,  1,  2;  Statxttes. 

SEALS. 

UN9E0I8BARY  ADDITION  OF  Seal  TO  INSTRUMENT  does  not  vitiftte  it.  iV4ct 
V.  Alexander,  026. 

See  AoxNOWLEDOMENTs,  2,  3;  Deeds,  4;  Psocisa. 

SEDUCTION. 
See  Fraudulent  Conveyances,  3. 

SEISIN. 
See  CovF^ANTS. 

SEPARATE  PROPERTY. 
See  Husband  and  Wife;  Married  Womdt. 

SERVANTS. 
See  Master  and  Servant. 

SET-OFP, 
Bee  CO018,  2;  Pabtnbbship,  7,  8;  Sales,  4;  SuiBOOAfiox. 

SHERIFFS. 

Bee  Attorney  and  Cuknt,  6,  7;  Elections,  1;  Executions,  4,  5,  8i  t» 
28;  Executors  and  Administrators,  5;  WrrNESsUv  IX 
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SHERIFF'S  SALE. 
See  BnoimoHB,  10, 12, 17, 22, 28-SO^  92,  tt. 

SLAKDEB. 
See  Libel,  6. 

SLAVERY. 
See  RxiL4iin)EB8;  Wills,  25, 26. 

8HIPPIN0. 

L  MA8TKB  or  Ship  has  Lisn  ok  Cargo  fob  Freight  to  bb  Paid  thbbboit, 

and  is  not  bonnd  to  part  with  any  of  tlie  goods  until  entira  freight  is 

paid.    Frothingham  v.  JenHrUt  280. 
L  OrPBRiHo  TO  Give  Qood  Sbcubitt  vor  Patment  or  Fbeiobt  is  not  Pat* 

lucrr.    /d. 
8.  Delitert  or  Part  or  Qoodb  Shifted  mmsR  Que  Bill  or  Ladikg  to 

eoDsignee,  does  not  defeat  lien  on  remainder  for  whole  of  unpaid  freight 

Id. 
4.  Delivert  or  Cargo  and  PAYicEZfT  or  Frxioht  are  OoNCURBEirT  Aon» 

and  neither  party  is  obliged  to  perform  without  the  other  being  ready.  Jik 
A,  Sufergargo,  Who  is  auso  Master  of  the  yesael,  after  arriving  at  the  end 

of  the  transit  acts  as  the  agent  of  the  consignor  in  disposing  of  the 

goods.     Stone  v.  WaiU,  021. 
0.  Sufergaroo,  Acting  as  Agent  or  the  Consignor,  being  obliged  to  leaTo 

port  with  his  vessel,  is  justified  in  committing  the  consignor's  goods  to  a 

responsible  commission  merchant  for  sale,  when  he  lias  failed  to  effect  a 

sale.    Id. 
7.  Anchoring  Vessel  in  Regular  Path  or  Ritbe  Steamers  can  only  bo 

justified  by  neoesaity,  and  such  vessel  most  remain  no  longer  than  the 

necessity  exists.     Knowlton  v.  Scmford,  649. 
6.  Master's  Dctt  itfon  Anchoring  in  Path  or  Rivke  Steamers  is  to 

exercise  a  reasonable  degree  of  care  and  skill  and  have  due  regard  for 

the  rights  of  others,  and  whether  he  does  is  a  question  for  the  jury.    Id» 
••  Degree  or  Nbcessitt  Which  will  Justutt  Anchoring  in  Path  ov 

River  Cratt  is  not  such  as  rendeos  it  impossible  to  anchor  elsewhere. 

It  is  sufiident  if  prudent  and  skillful  navigators  would  deem  it  hazard* 

ous  to  do  so.    Id. 
20.  Steamer  or  Vessel  under  Sail  must  Avoid  One  at  Anchor,    /d. 

11.  In  Collisions  or  Vessels,  One  in  Fault  n  Eesfonsiblb  if  the  other 
does  not  contribute  to  the  injury.    Id, 

12.  In  Collision  bt  Accident,  if  neither  be  in  faulty  or  both  be  in  faulty  the 
misfortune  must  be  borne  by  thoee  on  whom  it  faUs  at  common  law,  bnt 
in  admiralty  the  loss  would  be  apportioned  or  divided  equally  betwestt 
them.    Id. 

SPECIFIC  PERFORMANCE. 

L  SFEOino  Pebiobmanob  or  Parol  Aorbembht  von  Sau  or  I^ofD^  vgam 

the  ground  of  part  performance,  will  not  be  decreed  unless  the  fsols  ai> 
leged  to  be  in  part  performance  be  clearly  proved;  and  the  contract  itseU 
as  alleged  in  the  bill  should  be  established  by  dear  and  definite  tsstt* 
flumy.    Adaif  v.  EehoU,  226. 
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%  BILLIO&  SFBOmC  PBBIOBJCAirCS  OF  PaBOL  AOBUMXNT,  WmCB  HAS  BEXIV 

DxmzD  because  of  failare  to  make  ont «  proper  omo,  will  be  retained  by 
a  court  of  equity  for  the  purpose  of  granting  compensation  to  one  who,  in 
faith  of  said  agreement,  has  made  valuable  improvements,  and  whose 
remedy  at  law  is  incomplete.    Id, 

SL   WhUUB  SPBOIflO  PXEFORMANGE  HAB  BXBN  DkNIXD,  AVD  COMPEKSATIOlf 

Allowed,  the  land  may  be  charged  with  the  amount  ascertained  to  be 
due  to  the  complainant,  aa  against  the  vendor  and  his  repreeentatives, 
unlesA  some  circumstances  render  such  a  decree  improper.    Id, 

^  SPBCXnO   PnUPOBMANOB  OF  CONTBACT  JOB  SaLB  OF  LaKD  NOT  DBOBXED 

unless  oontnust  Is  in  writing  or  verbal  agreement  has  been  part  pex^ 
formed.    Hoei^  ▼.  Simmons,  291. 

See  Statdte  of  Frauds,  3. 

STATUTE  OP  FRAUDS. 

1.  CoiTTBAOT  FOB  Salb  OF  Land  MUST  BE  IN  Writqio,  mAiut  the  Mexican 

law.    HoenY,  Simmon$,  291. 
S.  No  Part  Perfobmanoe  of  Vxbbal  Agbxement  fob  Sale  of  Land,  where 

vendee  takes  possession  and  erects  a  building,  but  without  direction^^ 

knowledge,  or  consent  of  the  vendor.    Id, 
SL  Party  Skxkino  to  Enforce  Verbal  Contract  forConvetance  of  Reait- 

EfTTATB  should  show  full  compliance  with  the  substance  of  all  provisions 

he  has  engaged  to  perform.    Id, 

See  Dedication,  2. 

STATUTE  OF  LIMITATIONS. 

\,.  Br  Change  in  Statutory  Limitation,  the  time  run  before  the  change  la 
no  part  of  the  new  limitation.    Cox  v.  DcwU,  199. 

2.  Although  Statute  of  Limitations  does  not  Afplt  to  Demand  Purely 

Equitable,  yet  courts  of  equity,  actmg  according  to  legal  «"d«g<*»% 
adopt  it  in  cases  analogous  to  those  in  which  it  applies  at  law.  Jobnmm 
v.  Tovdmin,  212. 

8.  Where  Bemedy  at  Law  and  in  Equity  is  Concubrbbt,  the  statute  of 
limitations  applies  alike  in  both  forums.    Id, 

4.  Statute  of  Limitations — ^Adverse  Possession — ^Aoknowlbdombnt  to 
Take  Case  out  of  Statute. — Two  parties  enter  into  the  possession  of 
real  estate  under  an  agreement  to  purchase,  which  agreement  is  after* 
wards  forfeited,  and  the  occupants  abandon.  One  of  the  parties  after* 
wards  returns  and  takes  an  individual  deed  for  the  same  property,  which 
deed,  together  with  the  original  forfeited  agreement,  he  causes  to  be  re- 
corded. HM:  That  the  recording  of  said  agreement  was  not  such  an 
acknowledgment  of  his  co-tenant's  title  aa  would  prevent  the  running  ol 
the  statute  from  the  time  of  recording  the  individual  deed.    Id, 

A.  Statute  of  Limitations,  in  Equity,  Buns  from  Temb  of  Discovery  oi 
Miseakb;  laehea  can  not  be  attributed  before  that  time.  Stont  v.  HaU^ 
186. 

0.  FOBBIQN  COBFOBATIONS  ABB  NOT  WITUIN  THE  SaVINO  OF  STATUTB  OF  Lui« 

ITATIONS  of  March  26,  1839,  excepting  persons  "being  beyond  the  limits 
of  the  state,"  that  saving  applying  only  to  natural  persons;  but  they  do 
come  within  the  saving  of  the  act  of  limitations  of  1844,  which  extends 
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the  priTilegtt  to  '*all  penooa  who  resido  beyond  the  UmHi  of  thli 
at  the  pttMtge  of  the  aet.     Clarke  v.  Bank  qf  Hisri$rippi,  248. 

7.    EXUTEKCS  AND  CaPACITT  OF  FOREIOX  CORPORATION  TO  SXTK  U  AdMITTID 

by  a  plea  of  the  etatate  of  limitationt.    Id, 

S.  Refusal  to  Admit  Evidence  that  pLAranvp,  a  Forriox  Corporation, 
HAD  Instituted  Actions  in  this  state,  and  that  a  mortgage  had  been 
executed  to  it,  and  recorded,  is  not  error  where  the  issne  was  whether  the 
plaintiff  was  a  non*resldent,  so  as  to  come  within  the  ezcepticm  in  the 
statute  of  limitations.     Id. 

i.  WiiEBE  Party  Claims  Benefit  of  Saying  in  Statute  of  LocnATiONflB 
it  is  of  vital  iniportanoe  that  it  be  shown  that  he  is  entitled  to  it  by  ex- 
press enactment,  because  his  claim  to  exemption,  being  agsinst  the  cnr^ 
rent  of  the  law,  and  founded  upon  exceptions  by  no  means  co-extensive 
with  its  effective  provisions,  all  presumptions  are  against  him.  Id, 

10.  Savino  of  Statute  of  Limitations  has  Never  been  as  Libbrallt  Con- 
strued as  its  effective  provisions,  and  if  a  parfy  in  not  expressly  within 
the  saving,  all  that  is  inferred  is  simply  that  the  legislature  did  not 
think  that  there  was  any  sufficient  cause  for  a  prolongation  of  the 
right  of  such  party  to  sue  beyond  the  legal  time  allowed  to  suitors  gen- 
erally.   Id, 

11.  To  Bill  Filed  within  Five  Years  after  the  Liabilttt  Accrued 
the  doctrine  of  stale  demand  furnishes  no  defense.  Hightower  v.  Thon^ 
tan,  412. 

12.  Statute  of  Limitations  Runs  on  Note  Made  without  the  State  by  a 
non-resident  afterwards  removing  within  the  state,  only  from  the  re- 
moval, though  it  was  barred  before  removal  by  the  statute  of  the  state  in 
which  it  was  made.     Way  v.  Sperry,  770. 

13.  Statute  of  Limitations  does  not  Apply  to  Lands  Held  bt  Cttt  in 
trust  for  the  benefit  of  the  public,  where  the  city  has  not  the  unqualified 
control  and  disposition  thereof,  but  holds  them  under  certain  limited 
and  defmed  trusts.     City  qf  Alton  v.  lUinoU  T,  Co.,  479. 

14.  If  Objection  of  Statute  of  Limitations  Appear  on  Face  of  Bill,  it 
may  be  pleaded  by  demurrer;  if  not,  it  can  be  taken  advantage  of  only  by 
plea.  In  equity,  if  complainant  be  within  any  exception  of  the  statnte^  it 
is  incumbent  on  him  to  state  it  in  his  bilL    Worthy  v.  Joknaon,  399. 

See  Adverse  Possession,  3,  4;  Bakkritptct  and  Insolvbnct;  Co-tknanot, 

4;  Judgments,  1;  Trusts  and'Trustbes,  2. 

STATUTEa 

Fortt-foth  Chapter  of  13  Edward  I.,  Giving  Writ  of  Scirb  Fagias,  is 
in  force  here  by  virtue  of  the  provisions  of  the  act  of  November  6, 1829, 
which  adopts  the  common  and  statute  laws  of  England  which  are  of  a 
general  and  not  a  local  nature,  with  certain  exceptions  and  provisos. 
Union  Bunk  v.  PoweUf  367. 

See  Acknowledgments,  3;  Constitutional  Law;  Corporatiom8,  4, 13|  17| 
Debt;  Evidence,  13;  Ezbcutions,  4;  Executors  and  ADMiNisTRATOBa, 
6;  Guardian  and  Ward,  8;  Licenses;  Married  Women,  4;  Nmotu- 
RLE  Instruments,  8. 

STOCK  AND  STOCKHOLDERS. 
See  Corporations,  3,  4,  8,  9-15;  Evidrnci,  82. 
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8TRAKDIN0. 
8m  Common  Cab]Ukb8»  10. 

STREETS. 
See  CoBFOBATioNs,  19,  21;  DxDiCATioir, 

SUBROGATION. 

POVCHISEB  IN  pOOO  FaITH  AT  SaUB  OF    LaND  UNDER  DbCRSB  agaiOSt  Uk 

ezecator  to  satisfy  a  debt  of  the  testator  is,  in  the  event  of  the  disaffirm- 
aoce  of  the  sale,  entitled  to  be  subrogated  to  the  rights  of  the  creditor 
to  the  extent  that  the  parchase  money  receiTed  from  him  has  been  ap- 
plied to  the  satisfaction  of  the  testator's  debts,  and  to  charge  the  land 
devised  to  that  extent.  But  the  rents  and  profits  received  by  him  while 
In  possession  should  be  set  off  against  the  amount  of  his  claim.  Hudgin 
V.  Uudgin,  124. 

SUBSCRIPTION. 

See  Wills,  7-9,  11. 

SUMMONS. 
See  Atiachmxnts,  8. 

SUNDAYS. 

ExxouTiD  Contract  of  Salb,  although  Madb  on  SuNXkAT,  is  not  void, 
either  between  the  parties  thereto  or  third  persons.  Moore  ▼•  KeiulaU^ 
145. 

SUPREME  COURT. 

See  Jurisdiction;  Ma>'Damu8,  5. 

SURETYSHIP. 

1.  Fraud  in  Obtainino  Surstt'sSignaturb  will  not  Rruiyb  him  where 

the  note  has  gone  into  innocent  hands.    Smith  v.  Moberly,  643. 

2.  Sbcrbt  Agrebmbnt  bstwebb  Surety  and  Principal  can  not  affect  inno- 

cent parties  into  whose  hands  the  note  falls.    Id. 

t.  SuRKTT  Bound  bt  Signature,  though  Madb  with  Condition  not  Per- 
formed. — Where  a  surety  signed  a  note  under  a  promise  that  it  would 
not  be  delivered  unless  a  certain  other  person  also  signed  it,  and  the  note 
was  delivered  without  such  signature  to  the  drawee,  who  knew  nothing 
of  the  promise:  Held,  that  the  surety  was  bound  to  the  payee,  notwith- 
standmg  the  promise  and  fraud  of  his  principal.    Id* 

4.  Co-suRETT  MAT  Rbooter  CONTRIBUTION  AGAINST  Anothbr  for  moucy  paid 
after  defendant's  discharge  in  bankruptcy,  though  the  obligation  on 
which  they  were  co-sureties  was  payable  before  petition  in  bankruptcy 
was  filed.    Dole  v.  Warren,  040. 

ft.  Judgment  against  One  Co-surety  Entitles  Him  to  Contribution, 
though  the  other  co-surety's  name  was  stricken  out  by  the  plaintiff  ia 
the  suit  on  the  bond  to  which  the  co-sureties  had  signed  their  names.  Id, 

t.  Surety  of  Execution  Debtor  is  not  Released  by  Mere  Countermanb 
by  the  creditor  of  an  execution  after  it  goes  into  the  hands  of  the  sherifl 
but  before  it  is  levied.    Humphrey  v.  HUt,  133. 

See  Attorney  and  Cubnt,  11;  Mobtoaobs,  A. 


8URVET& 
8t»  Dmaosanm,  1, 8;  Eyidbvch;  13$ 

TAVERNS. 

Sm  JXtVB. 

TAXATION. 
See  IdOEXSEa,  2. 

TENANCY  IN  COMMON. 

See  CO-TENAWCT. 

TENANT  AT  WILL. 
See  Laitdlobd  aitd  Tsmaot,  1»  2»  A. 

TENANT  FROM  YEAR  TO  YEAR. 
See  Landlord  and  Tenant,  1,  2,  5. 

TENANTS. 
See  Lanblobd  and  Tenant. 

TENDER. 
See  Payment. 

TIME. 

hAonoNS  OF  Day  will  not,  in  Qknxbal,  be  Oonbidebed,  and  the  /)m^ 
/ade  preiamption  is  that  the  several  aoto  in  the  ooqim  of  a  l^gal  prt^ 
oeeding,  when  done  on  the  same  day,  were  performed  in  the  order  neoes* 
sary  to  give  them  legal  effect.  But  whenever  an  inquiry  into  the  priority 
of  such  aots  becomes  neoessary  in  order  to  protect  the  rights  of  parties, 
the  ordinaiy  presumption  must  give  way  to  the  facts  of  the  ease. 
KmowUoH  V.  Culvert  156. 

TITLE. 

See  TEBBTAaB,  I,  6;  Teovbe,  3,  4;  Vendob  and  Yesvem^  %  t. 

TORTS. 
Sea  Sales,  6,  8,  9;  Tbovbb»  %  0. 

TREATIES. 
See  Citizenship,  2. 

TRESPASS. 

L  In  Tbespasb  Quabb  Clausum  Fbbgit,  Defendant's  Pabol  Admiwion  of 
Plaintiff'b  Title  is  not  admissible  to  prove  his  title,  where  the  plaintiff 
relies  upon  his  title,  and  not  his  possession,  to  sustain  the  action,  bat 
introduces  no  record  evidence  of  it,  and  offers  the  defendant's  parol  ad« 
mission  to  supply  its  place.    Bivins  v.  McBlroy,  258. 

I.  Thebe  can  be  but  One  Final  Judgbocnt  In  an  action  of  trespass  ^mtrs 
dautum  frtgit  against  several  defendants;  and  if  some  of  them  should 
make  default,  and  an  interlocutory  judgment  be  rendered  against  them. 
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H  b  woaitiM  to  mdir  Judgment  agniiiBt  tboM  who  app«r  and  eonteit 
the  aotion»  withont  embracing  the  defaolting  defendantik    Id, 

Si  Allowahoi  07  CBBTmcATB  BT  ClouNTT  CouBT,  that  tnspMi  of  defendant 
was  willful  and  malioxoaa,  is  not  revieable,  so  far  as  it  proceeds  on  mat- 
ter of  fact    Rob'mmm  v.  )f Osoa,  77. 

4.  Atfidayit  of  JuROBa  that  they  considered  trespass  not  wiUfnl  and  mall- 
•    dons,  inadmissible  on  qaestion  of  allowing  certificate  to  the  effect  that  it 
was  willf  nl  and  malicious.    Id» 

6.  EviDXKCX  BT  Defendant  of  CHABAoneR  of  Tbkspass,  inadmissible  on 
question  of  allowing  certificate  to  the  effect  that  it  was  willful  and  mali- 
cious.   Jd, 

6.  Papxb  Tttlb  Kbbd  not  bb  Showv  as  aoaznst  Mbbb  PoflSBSSOB  without 
title,  where  the  claimant  and  those  from  whom  he  derives  title  have  a 
prior  possession  and  have  made  valuable  improvements.    Com  v.  DavU^ 
109. 
See  CoBTOBATiOHS*  19, 20;  ESbtofpbl,  5;  Jitdgmerts,  6;  Tbovbb,  fi,  d. 

TROVEE. 

I.  JUDOKIUIT  CbBDITOB  MAT  SUSTAIN  TbOVBB FOB  WbIT OF  EZBODTION  IsSUed 

on  his  judgment,  and  this  though  it  had  become  an  expired  process. 

KteUrt,  FouaeU,.!!. 
L  Tbovxb  BT  Occupant  fob  Undivided  Moibtt  of  Cbops  of  Land  Wobked 

ON  Shabis  will  lie  against  officer  selling  whole  on  execution  against  land 

owner.     White  v.  Morton^  75. 
t.  To  CoNsnTUTB  CoNYEBsiON,  posscssion,  with  a  chiim  of  title  adverse  to 

that  of  the  true  owner,  is  sufficient.    Maxwdl  v.  llarnmmy  386. 

4.  DZFENDANT  IN   TbOVKR   CAN  NOT   ShOW    TiTLB  IN  ThIBD  PeBSON  wlth 

whom  he  has  no  privity,  either  to  defeat  the  action  or  in  mitigation  of 
damages.    Harhcr  v.  Demeni,  670. 
ft.  MxASUBB  OF  Damages  in  Tbbspasb  or  Trovxb  by  termor  against  his  re* 
versioner  is  the  actual  loss  sustained  by  the  termor.    Id. 

6.  MxASUBi  OF  Damages  in  Tbespass  db  Bonis  Aspobtatis,  or  trover  by 

termor  against  stranger,  is  the  full  value  of  the  property.    Id, 

7.  Tbnant  in  Common  mat  Rboovbb  in  Tboveb  against  Stbangeb  his  ali* 

quot  share  in  chattel  unless  a  plea  in  abatement  is  interposed;  and 
after  his  recovery  his  co-tenant  may  recover  likewise  from  the  same 
defendant,  and  no  plea  in  abatement  can  be  interposed.    Id. 

8.  TOBTIOUS  CONYEBSION  Ck>N8I8TS  IN  WbONGFUL  AsPOBTATION  OF  CHATTEL 

with  intent  to  appropriate  it  to  taker's  use,  and  no  demand  and  refusal 
are  then  necessary  to  maintain  action.    Id, 

0.  MonvB  Influencing  Defendant  in  Tobtious  Conyebsion  is  material 

only  in  repelling  recovery  of  exemplary  damages.    Id, 

Sea  Go-TiHANOTf  4;  Judgments,  ft;  Wiuewh»  1& 

TRUST  DEEDS. 

1.  Whbbi  Cbbditob  is  Appointed  Tbustbb  in  Dbxd  of  Tbust  bt  Dbbtob 

in  favor  of  the  debtor^s  wife  and  children,  and  the  conveyance  declares 
the  property  to  be  "  free  and  exempt  from  the  debts,  contracts,  and  in* 
onmbiaiicea  "  of  the  debtor,  if  the  creditor  signs  the  deed  it  ii  equivalent 
to  a  covenant  or  agreement  on  his  part,  that  the  property  shaU  be  free 
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from  hii  own  debli  and  he  can  not  afterwaidi  anbioot  Um  pmymif  to 
hiadebt  Strong  v,  ITtiZw,  864. 
2.  Pabtt  is  not  Pebuitted  to  Allbob  his  Own  Fe4UD;  oooaeqnently  a  tna- 
tee  in  a  deed  of  tnut  by  a  debtor,  who  is  also  a  creditor  d  the  debtor, 
can  not  impeach  the  conveyance  as  frandnlent  ao  aa  to  anbject  the  pni|^ 
erty  to  his  debt.    Id, 

TRUSTEE  PROCESS. 
SeelNVANcr. 

TRUSTS  AND  TRUSTEES. 

1.  RxscLTiNo  TBtrn  is  Cbxatkd  in  Favob  of  FBiNoirAL  IN  Lanm  por 
chased  by  his  agent,  with  money  intrusted  to  him  to  be  need  for  an- 
other purpose,  where  the  deed  is  taken  in  the  name  of  the  agent,  or  in 
that  of  another  acting  for  him;  and  a  purdhaser  of  such  land  from  the 
agent,  with  notice  of  the  manner  in  which  it  was  acqmred,  takes  sabject 
to  such  resulting  trust.    MoffaU  v.  iSAeporef,  141. 

2.  To  TBUliTS  Fa  LUNG  EXCLCSIVELT  WITHIN  THB  JUBISDIOnON  OF  EqUITT, 

the  presumption,  from  lapse  of  time,  of  satisfaction,  payment*  or  waiter 
does  not  apply.    HiglUowtr  v.  ThonUon^  412. 

8.   1*ER80NS  AOQUIEING  PBOPERTT  BOUMD  BT  TRUST,  .WITH  KOCIOB  of  the 

trust,  are  considered  as  trustees.     Carpenter  v.  MeBride,  879. 
4.  Purchase  bt  Tbustees  of  Pbopbrtt  of  Cbstui  Que  Tbdbt,  whether 
made  at  public  or  private  sale,  is  voidable  only.    The  eettiui  que  fnrsf 
must  make  his  election  to  set  aside  such  purchase  within  a  reasonable 
time.    Harruon  t.  McHtnry,  435. 

See  Cobfobations,  8;  Equity,  11;  Statutb  of  LmreaTiONS,  18;  Ikusr 

Deeds. 

TURNPIKE  CORPORATIOKa 
See  HiGHWATS,  2-4. 

UNDUE  INFLUENCE. 
See  Wills,  14,  15. 

UNITED  STATES  SUPREME  COURT. 
See  JuBisoicnoN,  2. 

UNRECORDED  DEED. 
See  Deeds,  6,  7. 

USAGE. 
See  CcnoiOH  Cabrtbbh,  7;  Pleadino  and  Praotici,  88. 

USURY. 

I.  Relief  upon  Usurious  Contract  at  Law  or  Equity,  when  sought  by  the 
borrower,  will  be  administered  only  aa  to  the  surplus  abore  the  prinel- 
pal  and  lawful  interest    Bavgher  v.  Nelton,  694. 

8.  Borrower  is  Always  under  Moral  Obuoation  to  Pay  Sum  Lqavib 
with  legal  interest  thereon.    Id. 
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ti  HoBAL  QBUGAnoH  OF  BoBBOWXB  ON  UsuBioiTB  OoiTTBAOT  OMi  not  be  en* 
forced  by  oonrts  when  he  ia  before  them  in  the  position  of  defendant.  Id, 

See  Constitutional  Law,  3,  9,  11. 

VENDOR  AND  VENDEE. 

1.  CoNVBTANCS  OF  Land  Previouslt  CoNVsiED  BT  Samb  Q&antob  Ifl  inop- 

erative.   Evana  v.  Spurgin,  105. 

2.  Vendor  of  Real  Estate  Holds  Legal  Title  as  Secubitt  fob  Patmeht 

OF  PuKCHASB  MoNET,  where  be  has  given  no  deed  to  the  pnrchaser. 
Conner  v.  Banks,  209. 
ti  Whebb  Vendob  OF  Real  Estate  Executes  Bond  to  Makb  Titlb,  the 
contract  will  be  considered  in  a  court  of  equity  as  in  the  nature  of  a  con* 
yeyance  to  the  purchaser,  and  a  reconveyance  back  by  way  of  mortgage. 
Id, 

4.  Assignment  bt  Vendor  of  Note  Qiven  fob  Pubghasb  Monet  does  not 

pass  the  vendor's  lien  to  the  assignee.     WeUbom  v.  WiUiaiM,  427. 

6.  Vendor's  Lien  is  not  an  Incidbnt  to  the  Ck>NTBAcr  for  the  payment  of 

the  purchase  money.    Id. 
8.  Vendor's  Lien  does  not  Exist,  in  a  Proper  Sense,  until  established  by  a 
decree  of  a  court  of  equity.    Id. 

7.  Vendor's  Lien  Differs  fbom  an  Equitable  Mobtgagb;  the  latter  being 

founded  upon  an  implied  contract,  the  former  not.    Id, 

5.  Vendor's  Lien  was  Adopted  bt  Courts  of  Eqxtitt  fbom  thb  CnriL 

Law.     Id. 
0.  Bt  Tbansfeb  of  Note  Qiven  for  Pubchase  Pbigb  of  Rbal  Estate 
the  lien  which  the  vendor  has  upon  the  land  passes  with  it,  as  the  note 
is  the  principal,  and  the  lien  is  but  an  incident  to  secure  its  payment. 
Conner  v.  Banks,  209. 

10.  Extending  Time  of  Patment  of  Note  given  for  the  purchase  price  of  rsal 
estate  by  taking  a  new  note  in  its  stead  does  not  destroy  the  lien  which 
the  holder  has  upon  the  land  for  its  payment.    Id, 

11.  Vendob  has  Lien  fob  Pubchase  Monet  on  Estate  Contetbd,  as  against 
all  but  bona  fide  purchasers  without  notice.    Manly  ▼.  SUuon^  60. 

12.  Vendor's  Lien  on  Land  Convetbd  is  not  Waited  by  taking  vendee's 
promissory  notes  for  purchase  money.    Id, 

13.  Subsequent  Pubchaseb  is  Affected  with  Constbuctivb  Noticb  of 
the  amount  of  purchase  money  remaining  unpaid,  where  his  deed  provides 
he  shall  pay  the  amount  then  due  by  grantor.    Id, 

See  EviDENOE,  21;  Spxoifio  Pebformanoe;  Statuti  of  Fbaum. 

VERDICT, 

See  Cbhonal  Law,  7;  Exxoutions,  4;  Judgments,  8,  23;  Jub¥  abd  Jumoxsi 
^10;  Plbadino  and  Pbaohcb,  31;  Wzlz4^  10. 

VESTED  RIGHTS. 
Bee  Constitutional  Law, 

WAIVER 

tee  Bankbuptct  and  Inbolyxnct,  4;  Common  Cabbtbm,  I,  2;  Equitt,  I; 
Executions,  23;  Pleading  and  Praotiob,  17;  Tbusts  and  Tbuctbbs. 
2;  Vendob  and  Vendee,  12. 
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WARM. 
8m  Ouabdiah  A2n>  Wabik 

WARRANTY. 
Bm  Dbout;  Esuootobs  ahd  Ai>Mnii8nAiOBS,  4:  Salb,  ^10. 

WATERCOURSES. 

1.  CiTizEifs  HAVX  Inhbbknt  Rioht  TO  Navioatb  Kayioaslx  Wai 

their  country  at  common  law.    Moor  v,  VeasAe^  655w 

2.  Right  to  Navigate  Navigabls  Watebs  is  not  limited  to  waten  in  which 

the  tide  ebbe  and  flows.    Id. 

3.  Nayioablb  Watsbs  abb  unbbb  Cabs,  Supbbtibiok,  PBOTBcnov,  Rbov* 

LATioir,  AND  Imfbovem BNT  of  the  State  goTenunent.    Id. 

4.  Statk  MAT  Remotb  IMPEDIMENTS  to  the  use  of  a  navigable  stream.  Id. 
6.  State  mat  Qbant  Exclusivb  Right  to  Navioatb  its  Watebs  by  Sibam 

to  encourage  the  introduction  of  that  method  of  navigation  and  as  com* 
pensation  for  the  expense  of  its  introduotion.    Id, 

6.  State  mat  Impede  Navigatiok  (as  by  dams)  to  increase  the  facilities  ot 

navigation  (as  by  canals  and  locks).    Id. 

7.  Statute  Authobizibo  Cokstboctioit  of  Mill-dams  across  streams  not 

navigable  does  not  warrant  the  building  of  such  dams  so  as  to  create  a 
public  nuisance.     Luning  v.  SkU^,  153. 

5.  Wateb  Standing  ob  Pebcolatino  in  thb  Soil  is  Pabt  of  It,  constitoi 

ing  one  of  the  natural  advantages  of  the  land,  which  each  owner  is  enti- 
tled to  U80  as  fully  and  freely  as  he  can  by  sinking  wells.  Booth  v.  Z>rif- 
coll,  352. 

0.  Pbiob  Ogcupanot  of  Wateb  Peboolatino  iv  thb  Eabth  gives  no  ex- 

clusive right  as  against  owners  of  adjacent  land.    Id. 

10.  Defendant  Diooino  Resbbvoib  on  his  Land,  Which  Lowbbs  Wateb  is 
Plaintiff's  Well,  previously  made  on  adjoining  land,  so  that  it  can  not 
be  used,  there  being  no  stream  of  water  running  into  or  from  either  excik 
vation,  and  it  not  appearing  whether  the  diminution  of  water  in  the 
plaintiff's  well  is  produced  by  cutting  off  or  diverting  subtenanean  sup- 
plies, or  by  draining  water  from  it,  can  not  be  enjoined,  there  being  no 
evidence  of  improper  motive  in  the  defendant's  prooeedings.    Id, 

11.  All  Aocbbtions  to  Pubuc  Landing  Necessabilt  Attach  to  It,  and 
form  a  part  thereof.    Qodfr€\f  v.  CUy  ofAUon^  478. 

12.  When  Easement  is  Qbanted  to  Public  ob  Bank  or  Navioablb  Stbbai^ 
the  right  to  use  and  treat  it  as  a  landing  is  undoubted.    Id. 

Bee  Common  Cabbiebs,  8, 10;  Dedication,  4^  ^ 

WHARVES. 
See  Common  Cabbiebs,  7. 

WIDOW'S  QUARANTIKE. 
See  Estates  op  Dbcedbntb. 

WILLS. 

1.  To  Makb  Paper  Last  Will  and  Testament  of  Dbobdbbt  at  the  time  it 

is  written,  it  must  appear  that  such  person  possessed  the  afwmM  ietiemA 
at  that  time.    Boqfter  v.  Bogers,  680. 
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t.  Pars  mat  bb  Mads  Last  Will  and  Tistamxiit  bt  AoonxoK,  although 
not  such  at  the  time  it  is  written.    Id, 

5.  Paper  Intended  as  Memorandum  mat  be  Made  Will  by  act  of  God, 

happeniDg  when  the  sciirener  has  not  completed  the  formal  will  from 
the  memorandum,  the  intention  of  the  testator  having  continued  until 
the  act  of  God  prevented  the  execution  of  the  inatmment  Nor  is  an 
immediate  or  sudden  death  necessary  if  the  jury  are  satisfied  from  the 
evidence  that  the  intention  was  unchanged  respecting  the  provisions  of 
the  will.  Id. 
4.  Less  Mind  Ordinarily  REQaisiTE  to  Make  Will  than  Contract  of 
Sale;  but  to  make  a  contract,  more  than  passive  memory  must  exist:  there 
must  be  sufficient  active  memory  to  collect  particulars  of  business  to  be 
transacted  and  retain  them  until  their  relations  are  perceived,  and  to  form 
some  rational  judgment  concerning  them.    Ex*r  Convert  v.  Converse,  68. 

6.  Gapacxtt  ov  Testator  to  Make  Wiu^must  be  such  that  he  is  capable  of 

understanding  nature  of  business  then  engaged  in,  elements  composing 
will,  and  disposition  of  property  as  regards  that  meant  to  be  disposed, 
persons  to  whom  disposed,  and  manner  of  distribution.  Id, 
8.  Undated  Subsequent  Clause  Added  to  Olographio  Will  which  appears 
consistent  and  connected  will  be  presumed  to  have  been  written  at  the 
same  time  as  the  original  will.  Both  will  be  construed  as  the  will  of  the 
testator,  in  the  absence  of  proof  to  the  contrary.     Lagravt  v.  MerU,  589. 

7.  Where  Testator  Puts  his  Mark  to  Subscription  of  his  Name  to  his 

will  in  the  presence  of  two  or  more  subscribing  witnesses,  this  is  a  suffi- 
cient signing  thereof,  within  the  meaning  of  the  statute.  Rosser  v. 
IhinJdinj  97. 

8.  It  IS  NOT  Neoesbart  vor  Subscribing  Witnesses  to  See  Testator  Sion 

his  will,  nor  that  he  should  acknowledge  to  them  his  signature  thereto, 
or  even  that  the  instrument  is  his  wilL  It  is  sufficient  if  he  acknowl* 
edges,  in  their  presence,  that  the  act  is  his,  with  a  knowledge  of  the  con- 
tents of  the  instrument,  and  with  the  intention  that  it  shall  be  the  tes- 
tamentary disposition  of  his  property.  Such  acknowledgment  is  a 
ratification  of  the  signature,  whether  made  by  himself,  or  by  another  in 
his  presence  and  by  his  direction.    Id. 

%•  Where  Will  is  Signed  bt  Request  of  Testator  and  in  his  presenoe, 
the  subsequent  addition  by  him  of  his  mark  to  the  signature  so  made  is 
superfluous.  And  whether  such  mark  is  added  before  or  after  the  wit- 
nesses subscribed  the  will  is  not  material,  where  the  whole  transaction 
is  one  continuous  uninterrupted  act,  conducted  and  completed  within  a 
few  minntea,  while  all  concerned  in  it  continued  present,  and  during  the 
unbroken  supervising  attesting  attention  of  the  suhecribing  witnesses. 
Id. 

Id  Verdict  of  Jurt  in  Payor  of  Will,  Sanohonbd  bt  Court  in  which 
the  trial  of  the  issue  of  devmufU  vti  non  is  tried,  is  conclusive  as  to  all 
mere  questions  of  fact  depending  upon  the  credit  to  be  given  to  the  tes- 
timony of  the  witnesses,  and  the  identity  of  the  paper  offend  for  pro- 
bate is  one  of  the  questions  of  fact  settled  by  the  verdict,  /etw  v. 
Parhar,  102. 

11.  SuBscRiBiNO  Witness  mat  Attest  Will  bt  Makino  his  Mark,  his  name 
being  written  by  another  in  his  presence  and  at  his  request.  The  valid- 
ity of  such  attestation  depends  upon  the  signing  of  the  name  of  the  wit- 
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Dflfls  by  his  aailiority,  and  in  hie  pretence,  and  not  spoil  liie  feet  of  hk 
making  a  mark  or  doing  some  irtknnal  act  in  ooonootion  with  the  eignatare. 
Id, 

12.  Law  dobs  kot  Frmcrikk  Mods  ov  Pboov  ov  Will»  nor  require  it  to  be 
proved  as  well  as  attested  by  a  specified  number  of  witnesses.    Id, 

id.  DiOLAKATiova  Made  bt  Testator  a  short  time  before  the  execntion  of 
his  will  are  admissible  in  eyidence  to  prove  fraud  in  its  executioii.  Rcih 
erts  V.  Tratoick,  164. 

14.  To  Establish  Undue  Ikflubngb  ik  the  Pbocurexent  of  Will,  it  is 
sufficient  to  show  that  the  will  was  executed  afterwards  under  the  con- 
trol of  such  influence,  and  that  by  reason  of  it  the  testator  was  deprived 
of  that  free  agency  indispensable  to  the  making  of  a  Talld  testamentary 
disposition  of  his  property.    Id, 

lA.  Statements  Made  bt  Deceased  that  He  IsTESHtD  to  DisilrHERiT  ho 
Two  Dauohtebs  are  admissible,  where  he  afterwards  did  so^  to  rebut 
evidence  of  undue  influence.    Id, 

10.  Court  of  Equitt  has  Powee  to  Cobbect  Mistakes  nr  Will.  Wood 
V.  WhUe,  664. 

17.  Mistake  in  Christian  Nave  of  Legatee  in  a  will  may  be  corrected 
by  a  court  of  equity.    Id, 

18.  Testator  Failing  to  Provide  for  One  ov  his  Childrbn  in  his  will, 
will  not  prevent  its  being  approved,  though  it  does  not  appear  that  tha 
omission  was  intentional.    Doane  v.  Lake,  654. 

19.  Rembdt  of  Child  Omitted  in  Will  is  by  having  it  modified  after  pro- 
bate so  far  as  may  be  requinte  for  securing  it  such  rights  as  it  may  ba 
able  to  prove.    Id, 

20.  Absolute  Interest  in  House  is  Devised  to  daughter  by  will  giving  and 
granting  "  to  my  beloved  son,  J.  N.,  all  my  property,  after  the  deoesso 
of  my  beloved  wife,  or  marriage,  he  paying  the  legacies  herein  men- 
tioned, also  to  my  daughter,  P.  N.,  two  hundred  dollars,  to  be  paid  sa 
above  mentioned,  the  horse  I  now  own  '*  (describing  it),  *'  and  to  live  and 
remain,  so  long  as  she  is  unmarried,  in  my  house,  and  to  have  and  enjoy 
the  same  privileges  ss  she  now  does,  and  also  one  good  cow,"  and  testa- 
tor's language  is  not  matter  of  advice  to  son.    Maeck  v.  N<uon,  41. 

21.  Parol  Evidence  is  Admissible  to  Show  Extent  of  Privilege,  previ- 
ously enjoyed  by  its  devisee,  to  give  eflect  to  devise.  %/</. 

22.  Devise  not  Void  for  Uncertaintt  of  Quantity  of  Interest  GrvEN, 
if  measure  for  determining  quantity  is  furnished  by  the  will.    Id, 

23.  Evidence  of  Enjoyment,  Subsequent  to  Testator's  Death,  of  Privi* 
LEGE  Grani'ed  BY  WiLL,  admissible,  in  ejectment,  to  connect  posses- 
sion, and  show  privilege  has  not  been  waived  or  abandoned.    Id, 

24.  Legatee  can  not  Take  Bsaltt  in  Satisfaction  of  Legacy  which  tha 
will  provides  may  "be  taken  out  of  such  property  as  she  shall  think 
proper,"  by  her  own  mere  election,  but  she  may  take  personalty  at  its 
actual  market  value  at  that  time.    Fisk  v.  Oushman,  761. 

26.  Bequest  of  Money  to  Buy  Slate  is  not  a  bequest  of  a  slave,  and  may 
be  made  by  a  nuncupative  wilL    SUdd^s  Executor  v.  Careys  570. 

26.  Legatee  may  Elect  to  Take  Either  the  money  or  the  slave,  where 
the  testator  directs  money  to  be  laid  out  in  the  porchaae  of -a  slave  for 
him.    Id, 
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S7.^Elbction  undeb  Will  mat  be  Mass  by  application  to  a  court  of  equity 
or  by  other  acta  or  declarations  clearly  indicating  an  intent  to  do  so.    II, 

28.  FsMB  Covert  may  Elect  under  Will  in  Coctbt  of  Equity.    Id, 

29.  Destruction  of  Will  is  not  Revocation  unless  testator  bad  at  tbe 
time  capacity  to  understand  tbe  nature  and  effect  of  tbe  act,  and  per- 
formed it,  or  directed  it  to  be  performed,  voluntarily  with  intent  to  effect 
revocation.    Khodea  v.  VtMon^  685. 

80.  Contents  of  Improperly  Destroyed  Will  satisfaotorily  proved  may 
be  established  as  a  will.    Id, 

81.  Entire  Contents  of  Improperly  Destroyed  Will  must  be  eetabUshed 
by  tbe  clearest,  most  conclusive,  and  satisfactory  proof.    Id, 

See  Estates  of  Decedents,  4;  Evidence,  10;  Witnesses.  0. 

WITNESSES. 

1.  Action  will  not  Lie  against  Witness  for  Qivino  False  Testimony  in 

another  case.    Jhmlap  v.  OliddeUt  625. 

2.  Opinion  of  Witness  having  Personal  Knowledge  of  Party's  Hand- 

writing, not  from  seeing  bim  write,  but  from  often  seeing  bis  signature  to 
official  documents,  is  competent  evidence  in  regard  to  it,  independent  of 
any  skill  in  penmanship,  or  in  judging  of  it»  on  the  witness's  part.  Com* 
monvjealth  v.  WebaUr,  711. 

8.  "  Handwriting"  of  Party  Includes  Whatever  He  has  Written  with 
his  hand,  tliough  not  in  his  usual  or  ordinary  cbirography.     Id, 

4.  Opinion  as  to  whether  Anonymous  Letters  are  in  Defendant's  Hand- 
writing, though  disguised,  from  a  witness  who  knows  his  handwriting, 
is  competent.    Id, 

6.  Witness  may  Give  Keasons  for  Opinion  as  to  Handwriting,  in  a  paper 
exhibited  to  him  as  being  that  of  the  prisoner.     Id. 

6.  Opinion  of  Witness  as  to  whether  Letter  was  Written  with  Certain 

Instrument  found  in  a  party's  possession  is  inadnussible.    Id, 

7.  Wife  is  Competent  Witness  for  her  Husband,  on  the  trial  of  civil  ac- 

tions, under  the  Connecticut  statute.  Merriam  v.  Ilart/ord  etc,  R,  R, 
CO.f  344* 

8.  Evidence  of  Witness's  Good  Character  for  Truth,  where  He  has  not 

BEEN  Impeached,  though  generally  incompetent,  is  admissible  to  corrob- 
orate him  where  he  is  a  stranger  residing  in  another  state;  but  evidence 
of  his  general  good  character  in  other  respects  is  not  admissible.    Id, 

8.  Heirs  of  Deceased  Person  are  Competent  Witnesses  to  dlBprove  a  will 
by  which  they  would  take  a  greater  share  than  under  the  statute  of  dis- 
tributions, but  they  would  be  incompetent  to  support  it.  Roberta  v.  TVa- 
toicik,  164. 

10.  Creditor  of  Testator,  whose  DEst  has  been  Paid  out  of  the  proceeds 
of  a  sale  of  the  decedent's  land,  which  sale  is  afterwards  disaffirmed,  is 
a  competent  witness  to  prove  the  amount  of  his'  debt,  where  he  entered 
into  no  covenants  for  the  sufficiency  of  the  title,  is  not  chargeable  with 
any  fraud,  nor  in  any  way  liable  to  the  purchaser,  the  executor,  or  the 
devisees,    ffttdginy,  Iludgin,  124. 

il.  Witnesses  Who  are  not  Experts,  in  Prosecution  fob  Nuisance  in 
erecting  and  maintaining  i^  mill-dam,  can  not  testify  as  to  what  effect  an 
overflow  caused  thereby  had  upon  the  public  health  in  that  vicinity. 
Luning  v.  State^  153. 
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IZ  IfsimuL  BzrnviUTOiTBBBQnirioy  vpoviRiFAOBovOMB,hf^ 

thetiotn  J  tteted,  bat  can  not  be  mkad  to  stsbe  his  opfadoB  1900  all  iSbm 

eTldcnoe  gi^vn  on  » trial  and  beard  by  blm.    fd, 
IS.  Lahd  Owhbr  b  iHOOMraRRT  ^mntaa  for  officer  in  aetfon  of  tnwtt  If 

oeoapant  for  ahan  of  piodvoli  of  farm  aold  by  oliov  on  eanention 

againat  land  owner.     WkUe  r.  Jiarton,  70. 
14.  IsrvoBMALiTT  DT  Ckbtdioatb  BssFaoToro  Arocaxiov  urn 

doea  not  render  it  Toid.    LtUMnp  r,  Xomioii,  08S. 

Bee  BriDBHOiy  3»  8»  1<^17;  iKSAifrnr,  4;  Libbl,  2;  "PiMAsau  AMD 

»,  38;  WxLU,  7-12. 

WBITEL 
See  PBoons»2. 

WRIT  OF  BBBOIL 
Sea  Rotm;  Pliadow  abd  VmJuaKm,  W^  $k 
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